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Comparative Tables showing seriatim the Volumes 
and Pages of all Indian Law Journals and Reports 
for the period specified at the top of each table, with 
the corresponding Volumes and Pages of Indian 


44 I. L. R., ALLAHABAD Series, for Mat-June, 1922 


Page. 


Names of Parties. 



Names of Partfes. 


242 

244 

246 

248 

260 

261 


268 I 

265 

268 

274 

276 

278 

283 

200 


Debi Rai v Prahlad Das V 

Bashir-un-nissa Bibi v. Abdur 
Rahman . ... 

Abdul Hakim Khan v. Bam Gopal 
Mahadeo Sahai v. The Secretary 
of State for India in Council ... 
Surjan Singh v, Chatura K unwar 
W. A. Collard *▼." Marie Agnes 
Oollard 

Bachman Das v. Baba Bamnath 
' Kali Kamliwala 
Emperor y. Sukhnandan Singh ... 
Sita Bam v. Janki Bam 
Mohammad Mubarak Husain v. 

Saha Bimal Prasad 
Emperor v. Anwar 
Inayat Ullah Khan y. Nisar 
Ahmad Khan 

Kashi Prasad Singh v. Balbhaddar 
Singh 

Beoti Lai y, Manna Kunwar 


340 292 


64 974 
64 061 


65 255 

64 984 

To be 
printed. 


990 

419 

813 


65 91 

67 610 


782 

798 

786 


296 

301 

316 

3)9 

326 

327’ 

33*; 

334 

339 

343 

349 

360 

352 

354 

860 


Chimman Lal-Posti Mai v. Phul 
Chand-Fateh Chand 
Parbati v. Baja Shiam Rikh 
Muhammad Abdul Ghani v. Pakhr 
Jahau Begam 

Bawan Das v. 0. M. Chiene 
Lalta Prasad v, Suraj Kumar 
H. Bevis and Co v. Ram Prasad 
Bechu Singh v. Baldeo Singh 
Emperot v. Sheodarshan Singh... 
Mi|hamm^P Ahmad v. Zahur 
Ahmad ... 

Muhammad Muzaffar Ali, In the 
matter of 

Bameshwar Dayal v. Maharaj 
Charan ••• 

Bechau Lai v. Kishan Lai ... 

Dambar Singh v Kalian Singh... 
Tasadduq Ahmad Khau Sherwani, 
In the matter of ... 

Harnam Das v. Faiyazi Begam ... 
Collector of Jaunpur v. Jamna 
Prasad 


20 ALLAHABAD LAW JOURNAL, from 5th Mat to 19th Mat, 1922. 


377 

886 

888 

390 

a92 

893 


Shushil Chandra Das v. r Messrs. 

Sukhamal Bansidhar 
Kedar Nath-Moti Lai v. Sukhamal 
Bansidhar 

Badri Prasad v. Emperor 
Laohmi Prasad v. Baldeo Dube ... 

Bam Sunder Tewari v. Kulwanti 
Malayandi Appayasatai Naicker 
v. The Midnapore Zamindary 
Co., Ltd. ... 


- 

ri ® • 

s * S 

d 

S--S-S 
< 3,2 “ 



401 

a 

Parasram Singh v. Pandohi ... 

67 487 

409 

Sanyasi Charan Mandal v. Krish- 
nadhan Banerji 

66 691 

416 

Kanhaiya Lai v Seth Ram Sarup 

66 418 

420 

■ Panchaeti Akhara Maha Nirbani 

To be 


v. The Secretary of State for 

'orinted* 


India in Council 

I# » r VV 

66 499 

422 

The Lyallpur Sugar Mills and Co. 
v. The Bom Chandra-Gur Sahai 
Cotton Mills and Co. ... 

60 953 

427 

Sabz Ali Khan v. Khair Muham¬ 
mad Khan 


m 

65 

795 

66 

214 

68 

254 

64 

97Q 

65 

877 

66 

167 

65 

507 

65 

868 

67 

523 

65 

811 

65 

643 

65 

643 

65 

799 

65 

660 

65 

645 

66 

171 

67 

633 

67 

124 

66 

841 

67 

70 

67 

73 

67 

264 







r> 


OASES. 


[1922 


4 tr. P. LAW REPORTER, Parts 6 to 10, 1922. 


Privy Council, 

42 Dulhin Lachhanbati Kumari v. 
Bodhnath Tiwari 

45 Ma Yait v. Maxing Gbit Maung ... 
60 Muhammad Sher Khan v. Swami 
Dayal 

53 Biparadas Pal v, Kamini Kumar 
Lahiri 

67 Sachindra Nath Boy v. Maharaj 

Bahadnr Singh - ... 

64 Chet Ram v. Bam Singh 

68 Sripat Singh Dugar v. Bai Hari- 

ram Goenka 

70 Khajeh Solehman Quadir v. 
Salimullah 

76 Rani Bijai Raj Kunwar v. Jai 
Indra Bahadur Singh 

Allahabad High Court. 

£1 Bachcha Lai v. Hasan Khan ... 
82 Dalari Koer v. Salig Ram 
^84 Jammu ▼. Mahadeo Prasad ... 
87 Rameshwar Dube v. Shoo Harakh 
Dnbe 

89 Seth Bithal Das v. Jiwan Ram ... 

90 Sarabjit Mai v. Ram Khelawan 

Mai 

91 Saiyid Muhammad v. Parshotam 

Saran 

93 Sabal Singh v. Salik Ram Singh... 

96 Shakira Bibi v. Nandan RaL^ ... 

97 Shanker Lai v. Mohammad 

Amin 

99 Kanhaiya Lai v. Ram Sarup 
102 Shiam Saran v.Banarai Das 
104 Bhikhari Singh v. Jokhan 
108 Jhabbu Lai v. Jwala Prasad 
113 Jharaola Kuntrar v. Hanwant 
Singh 

117 Dnrga Prasad v. Baba Lai 

118 Hansraj v. Somni 

119 Goawami Puran Lalji y. Ras 

Behari Lai 

126 Chhidda v. Emperor 

129 Ram Nain Misir v. Deoki Misir..*. 

131 Mufti Ali Jafar v, Fazal Husain 


142 

144 

145 
160 


66 551 

66 609 

66 853 

66 674 

To be 
printed. 

67 569 

To be 
printed. 

69 138 

68 876 


31 Mufti Ali Jafar v, Fazal Husain 
Khan •- 

136 Ohetarpal Sharma v, Jagannath 
Das 

139 Lyallpur Sugar Mills & Go. v. The 

Ram Chandra Gur Sahai Cotton 
M^lls&Co. 

142 Nizamuddin Khan v. Muhammad 
Zia-ul-Nabi Khan 

144 Lalta Prasad v. Sri Ganeshji 

145 Parasram Singh y. Pandohi ", 
160 Karamat Ali y. Gorakhpur Bank 

Ltd. 

162| Hasan Raza v. Emperor 


66 814 

66 101 
66 559 

66 529 

66 744 

66 714 

66 631 

67 67 

66 613 


66 920 
66 841 
66 865 
66 855 
66 9i6 

66 915 

67 321 

67 314 

67 328 

67 724 

To be 
printed. 

67 659 
67 353 


67 73 

67 350 
67 219 
67 53 J 

67 29 

67 723 


153 

154 

156 

158 

160 


Allahabad High Court— conoid. 

Sri Ram v. Firm Sobha Ram 
Gopalrai 

Lala Gnlab Chand v. Kamal 
Singh 

Fazal Ilahi v. Prag Narain 
Mohan Lai v. Mahmud Husain... 
Jodhi Ram v. Kaunsilla 

Patna High Court. 

L. E. Ralli v. A. H. Forbes ... 
Ratnkumar Lai v. Thakur Ojha... 
Emperor v. Punit Chain 
Shebalak Siogh v. Kamaraddin 
Mandal 

B. & N. W. Railway Co. Ramsarnp 
Lai 


68 Goyind Ram y. Ganesh Ram ... 
71 Ramdhari v. Deonandan Prasad 

SUrgt 

75 Ram Sumran Prasad v. Gobind 
Das 

79 Emperor v. Abdul Hamid !!, 

Lahore High Court. 


Abdulla Shah v. Muhammad Shah 
Chuha y. Asa * 

Jai Gopal v. Muhammad Bakhsii 
Ali Hussain Khan v. Haroharan 
Das 

• • • 

Ghazi v. Emperor <tt 

Sahib Din y. Emperor ... 

Ramji Lai v. Giani ", 

Motan Mai y. Muhammad Bakhsh 
Parmeshri Devi y. Antar Singh... 
Data Ram v. Badlu 
Muhammad Radq y. Qamar Din’!! 
Secretary of State for India v. 

Messrs. Sham Lal-Deoki Nandan 
Nazim v. Abdol Hamid 
Ram Chandra v. Raghbir Singh!!! 
Honda Ram y. The Firm Seth 
Kan war Bhansnkh Nand 
Ghulam Muhammad y. Emperor... 
Singh Ram y. Data Ram 
Amarnath y. Tehal Knar !!! 

Tikkan Ram v. Bosa Ram 

Gela Ram v. Diatrio* Board 
Unzattaroagar 

Bawasingh v. Thaknr Singh ..! 


71 

72 

73 
77 
79 


Oudh Judicial Commissioner's Court. 

8 G at^„ a ; Pr cL^ UaarakhaQ •• 


67 613 


67 

67 

67 

67 


4 

739 

671 

621 


67 744 

68 402 

67 581 

68 149 

To be 
printed. 

To be 
printed, 

To be 
printed. 

68 700 

68 945 


66 616 
65 520 
65 6t7 


65 


66 

67 

67 

67 


545 

672 

823 

992 

771 

144 

143 

95 


67 312 
67 256 
67 290 

67 301 
67 351 
67 240 
67 383 
67 103 

67 434 
67 47s 


66 63 4 

67 80S 

To be 
printed. 









Vol. liXVII] 


CONSOLIDATED comparative tables. 

4 U. P. LAW REPORTER, Parts 6 to 10, 1922—conoid. 


Oudh Judicial Commissioner's Court ! 

—contd. 


50 

61 

63 

66 


858 

866 

881 
390 
896 
409 
409 
415 
419 
424 


Hinga v. Emperor ... J G3 17 

Abdul Rashid v Janki Das ... 66 9U 

Daryao Singh v. Kali Singh ... 63 161 

Bijai Bahadur Singh v. Mathura ; 

Singh ... i 63 555 

Emperor v. Bashir ... 63 6'.3 

Habib Ali Khan v. Kam Narayan 63 52 J 
Babu Lai v. Ali Ahmad Khan ... 69 110 


66 9 U 

63 161 


Oudh Judicial Commissioner's Court 

—conoid. 

72 Abdur Rahman v. Har Narayan 

Das 

73 Emperor v. Gobardhan Singh 

74 Lila v. Emperor 

76 Bibi Saidunnif>a v. Faiyaz Hasan 
79 Bhimma Singh v. Sundar 


46 I. L, R., BOMBAY Series, for Mat-Jonf, 1922. 


ODD 


Ramnath v. Ramrao 
Padamsi Narayan v. The Collectoi 
of Thana 

Raghunath v. Ramchandra 
Ganesh v. Ramohandra 
Bai Meherbai v. Dadina 
Bhau v. Narsa Gouda 
Bliimrao v. Sakharam 
Keshavlal v Ambalal 
Narayan v. Ghapsi Dosa 
Zipru v. Bomtya 


64 96G 


64 

64 


64 

64 


64 


103 
92S 
f 6 1 

•too 

614 

012 

>'76 

1092 

9T5 


429 Emperor v. Abdul llehman ... 

431 Sonnaji Kapurohand v. Pannaji 

Devichand 

435 Bhupal v Tavanappa 

433 Emperor v. Machado 

441 Emperor v. Gulabjan ... ! 

41S Ratanlal v. Gulam Huson 

455 Bharmappa v Ujjangauda 

463 Narsiuha Gopal v. Balvant Madhav 

467 Ramchandra v Shriniwai ... ( 

470 Madhavrao v. Krishuarao 


68 

238 

To 

be 

prin 

ted 

To 

be 

■prin 

ted. 

69 

97 

To 

be 

printed. 

65 

415 

64 

580 

64 

558 

69 

91 

64 

669 

67 

250 

65 

216 

64 

570 

66 

910 

63 

277 


24 BOMBAY LAW REPORTER, for 31st Marco, 1922. 


805 

80S 

813 

816 

319 

323 

828 


Kasbibhai v. Vallavbhai 
Balvant v. Balm Mala 
Anna v. Madhyaraa Sthititila 
Paraspara &o. Mandali 
Yali Mahomed v. G. I. P. Ry 
Kesbav v, Gafurkhau 
Rajaram v. Jagannatb 
Yithaldas v. Hyderabad Spinning 
and Weaving Co. Ltd. 


67 

67 

67 

67 


67 


356 

GGO 

361 

3'JG 

3J8 

322 


336 

31! 

£46 

350 

351 
355 


32 > 358 


Raja Rai Bhagvat v. Ram Rattan 
Muhammad Hafiz v, Mirza Muham 
mad 

Nabakishore v. Upendrakishore ... 
Hiralal v. Kasturbhai 
Dayaram v. Bechardas 
Poona ChitrashaU Press V. 
Gajanan 

Jayant v. Abdul Rahim an 


79 

305 

938 

936 


67 941 

63 335 


11 LOWER BURMA RULINGS, from Octobsb, 1921 to March, 1922. 


220 Maung Sin v. Mrs. Kirkwood 
292 Maung Pan On v. Maung Tun Tha 
294 P. Y. Ohetty Firm v Motor Union 
Insurance Company 

269 Messrs. Rowe and Co. v. The 

1 Secretary of State for India ... 
Ahlono Land Co, Ltd. v. The 
Secretary of State for India ... 


63 49 

6/ 769 


67 777 
67 781 
67 633 


313 Ma Za v. Ma Mi 
3ltJ The Collector of Rangoon v. Abdul 
Rahman Sircar by his Agent 
Abdul Hakim ... 

319 Maung Po Ngwe v. Yacoob Ally 
323 King-Emperor v. Shwe Hla 17 


67 

67 

67 


6£6 


640 

652 

613 


49 I. L. R., CALCUTTA Series, for January, 1922. 


Yadao v. Namdeo 

Bipradas Pal Chowdhury v. 

Kamini Kumar Lahiri 
Midnapore Zamindary Co, Ltd, 
v. Narosh Narayan Roy ... 
Pramatha Nath Basu r. Bhuban 
Mohan Basu 


64 513 

65 674 


831 


64 939 


Savat Chandra Sarkar v. Maihar 
Stone and Lime Co., Ld. ... 
Tara Prasanna Sen v. Shandi 
Bibi .«• 

Chairman, Serampore Municipality 
v. Secretary of State for India 
Luchiram Motilal Boid v, Radha 
Charan Poddar ..< 


917 

481 

846 

15 











IV 


INDIAN OASES. 


[1522 


3 I. L. R„ LAHORE Series, fro 2 March to Jon*, 1922, 


55 Bhagat Bam v. Sahib Devi 
69 Kam Chand v. Bank of Upper 
India, Ltd. 

69 Baggu v. Dani 
74 Lakhu Mai v Bishen Das 
79 Farida v. Khaira 


to 

84 

88 

92 

99 

103 

112 


Jawai v. Hussain Bakhsh 
Chuha v. Asa 
Indar Sain v. Prabhu Lai 
Nathu v. Allah Ditta 
Bur Singh v. Hazara Singh 
Jind Kaur v. Indar Singh 
Gulab v. Mehndi 


67 848 

115 

Sahib Din v, The Crown 

To be 

127 

Chhajjn Ram v, Neki 

printed. 

136 

Pirbhu v. Tota ... 

67 

38 

139 

Ban Singh v Rnllia ... 

66 408 

141 

Mohna Mai v Tulsi Ram 

To be 

144 

Mahant Narain Das v The Crown 

printed. 

175 

Gurcharan Singh v Shibdev Singh 

6' 151 

181 

Jagir Singh v. Santi ... 

65 520 

184 

Dhan Kuar v. Sunder 

66 

4 

168 

Ruldn Singh v. Sanwal Singh ... 

6* 

18 

SOD 

Motan Mai v. Muhammad Bakhsh 

63 760 

209 

Sawan Mai v. Raunaq Mai Chuni 

67 626 


Lai ... 

67 417 

213 

Baz v. The Crown 


23 PUNJAB LAW REPORTER, Parts 8 and 9, 1922. 


No. 

36 

37 


Chanan Singh v. Salig Bam 

68 177 

No. 

38 

Janki Das v. The Crown 

• •• 

• •• 

j Shiv Dayal v. Takan Das 

To be 

39 

Raj an v. Kuria 

*•« 

printed. 





18 NAGPUR LAW REPORTS, for Mat, 1922. 


Page. 

65 

67 


25 OUDH OASES, from January to March, 1922. 

_ _ * » 


Emperor v. Babu Bam 
Mohammad Hadi v Parbati 
Wilayat Husain v. Puttu Lai ... 
Mohammad Sher v. Baja Seth 
Swami Dayal 
Ganga Din v. Dip Singh 
Bindeshari Singh v. Aud«ph Prasad 
Singh 

Mohammad Yakub Khan v. 

Mohammad Shahid Ali Khan .. 
Sangat Bakhsh Singh v. Rawat 
Dijdeo Bakhsh Singh 
Najm-un-nisa v. Raghunath 
Sat Narayan Singh v. Emperor ... 

Sita Ram v. Sarju Prasad 
Sheo Laiq Singh v. Ausan Singh 
Shyam Narain v. Jadunath Singh 


67 828 

68 549 
67 982 


66 


853 

267 


68 283 

67 556 

67 9f>8 
67 963 

Not 

reportable 

63 333 

67 654 

68 242 


Suraj Prasad v. Debi Dayal ... 
Bisheshar Singh r. Mohammad 
Yasin Ali Khan 

Ram Adhin Singh v. Suraipal 
'Singh-.. , rZ 

Zainab v. Bifdhha t 
Nageshar v. Bhagy-Dubey 
Kanhaiya v. Azimullah 

Abdul Ghaffar v Rasul-un-nisa ... 
Badal v. Chhattar Singh 
Jagmohan Singh v. Bachoha ... 
Kanhai Lai v. Ram Rattan 
Bashir Husain v. Chandrapal 
Singh ' ... 

Ram Antar v. Beni Singh ... 
Mohammad Abdul -Ghani Khan 


66 

826 

To 

be 

printed. 

67 71 

68 

99 

67 

718 

68 

113 

66 

258 

68 

711 

67 

415 

67 

388 

66 

771 

68 

802 

68 

620 

63 

819 


Not . 
reportable. 




Page. 

• | * 

Motiram v. Hari 

65 67 

76 

Karelal v. Badri.Prasad; 

Thakur Hargovind v. Mehtab 


80 

Vithoba, v. Warnan 

Singh 

63 346 

82 

AlHbhai y.- Shamrao 

“ “ “ 

Ramchandra v. Shridhar ... - 

L 65 351 




68 107 
68 111 

64 9C2 


| v. Fakhr Jahan Bo gam 

(1922) PATNA OASES, fok Mat. 


65 789 
68 232 

65 772 
63 286 
68 246 

To be 
printed , 
68 260 
68 '’205 

66 929 

68 217 

* 

68 223 

68 196 

68 254 


145 

162 

164 

1 

159 


Tho East Indian Railway Co. v. 

Kali tJharan Bam Prasad 
Raja Jyoti Prasad Singh Deo v. 
Ranjit Singh 

Sadanand Tewari v. Deb Nath 
Manjhi 

Lachmi Lai v. King-Emperor 


69 103 
63 743 


980 

1002 


162 

161 

167 

174 


Rasik Behari Pal v. Hriday 
Narayan 

Saiyad J awad Hussain v. Gendan 
Singh 

Pitambar Chowdhory v. Shaikh 
Rahmat Ali 


66 

66 


769 

790 


65 188 


Ram Narayan Sah v. Sahdeo Singh 67 - 221 








Alphabetical List of Cases reported in Volume LXVII of Indian Cases with 

references to the Volumes and Pages of other Law Journals and Reports. 

An asterisk (•) denotes cases not reported yet elsewhere. 


Names of oases reported. 


Where reported. 


Page 


Abdul Auie r. Amir Ali 

Abdul Hoasain v. Afsaruddin 

Abdul Huq ▼. Mohammaddin 

Abdul Bazzaq v. Muhammad Hajjam 

Abdul Samad ▼. Municipal Committee, Delhi ... 1 

Abhaipada Sircar y. A tor Dome 

Ahilia v. Badansingh 

Ablone Land Co. Ltd. t. Secretary of State for India 
Ahmad v. Bano 

Ahmad Jan v. Singer Sewing Maohin Co, of 
Bawalpindi 
Ai Bai v. Kahan Singh 
Aithan Grope y. Khakhar Sahu 
Alan Din v. Allah Dad 

Alamuri Sitaramaswami v. Raghavaoharyulu Venkata 
Ali Jafar r. Fazal Husain Khan 
Allah Bakhsb y. Lai Khan 
Allah Bakhia Khan y. Kala Bam 
Allahabad Bank, Ltd., Delhi y, Mrs. Lena Mac¬ 
donald of Delhi 

Altap Ali Choudhury y. Jsrina Bibi 
Amar Chand v. Bam Bakha 
Am'arnath v. Tehal Kaur 
Amiraddin Mahamad v. Sankar Borman 
Amrit.LaUy. Murlidhar 

Angati Parambath Kan niy alii Bath a y. Thekke 
IMath Neelakhandhnn 

Anna Narayan Pavgi r. Madhyama Sthititila 
Paras para 
Annaji v. Fakira 

Anukul Chandra Dhar v, KamAla Kanta Boy 
Anwar y. -Emperor ... 

Anwar Khan y. Nur Khan 
Arab Ali Khan v. Mahmud Ali Khan 

Aai Bai v. Girdhari Ram 
Bfltila ,▼« Sheo Chand 
Baggn y. Dani 

Bahir Das Pal y. Girish Chandra Pal 

Baines y. Emperor ... 

Bakhtawar v. Mool Chand ... 

Bakhta war Singh y. Emperor - ... 

Balmokand y. Lachhman Bai 

Balvant-Bangnath y. Bala Malu 

Bank of Bombay y. Fazulbhoy Ebrahim ... 

Bauwari Lai v. Kishen Devi • 

Baul Chandra Addya v Abdul Matleb 
Bawa Singh v Tbakur Singh 
Beoharam Lihiry v. Sudebi Dasi 
Bed Prasad v. Kangalu 
. Behari Lai Nandi v, Nrityananda Ghose 
Bhag Singh y. Emperor 
Bhagat Bam y. Sahib Devi 

Bhagwan Singh v. Niranjan Singh ... 

Bbagwati Kuer v Jagdam Sabay 

Bnaironsingh v. Hindusingh ... 

Bh&tilay Chunni Lai v Chakkerpan 

Bhola Nath Khanra v. Purna Chandra Banerjee ... 

Bidhuranjnn Mozumdar v, Mangan Sarkar 

Biharidas v Bajrangdos 


•Calcutta High Court 
34 C L J 481 
•Calcutta H’gh Court 

9 0 L J 131 • • • 

•Lahore High Court 

•Calcutta High Court 

•Nagpur Judicial Commissioner’s Court 

11 L B B 109 F. B. 

3 L 40 

3LLJ249 

3LLJ198 

3 P L T 367 

•Lahore High Court 

42 M L J 559; 30MLT 344; 16 L W E2 

20 A L J 667; 4 U P L R (A.) 131 

2LLJ662 

•Lahore High Court 

•Lahore High Court 
•Calcutta High Court 

3 L L J 402 

4 U P L R (L.) 73 
•Calcutta High Court 

3 P L T 422; \ 1922) Pat 229 

15 L W 478; 42 M L J 4&7;80 M L T 266; (1922) 
M W N 260 

24 Bom L R 313 

•Nagpur Judicial Commissioner’s Court 

•Calcutta High Court 

2J A L J 96; 44 A 276; 23 Cr L J 414 

2 L L J 666 

20 A L J 545; 35 C L J 654; 43 M L J 104; 31 
M L T 94; 24 Bom L B 951 Pi C» 

3 L L J 293 ••• 

66 P L R 1922 

8 L 69 

•Calcutta High Court 

23 Cr L J 394 
•Lahore High Court 

3 L L J 283; 23 Cr L J 418 
3 L L J 646 

24 Bom L B 808 ••• 

24 Bom L R*513 

2 L L J 242 
•Calcutta High Court 
4UPLE L.) 80 

26 0 W N 709 

' •Nagpur Judioial Commissioner’s Court ... 

•Calcutta High Court 

23 Cr L J 480 

3 L 66; 21 P W B 1922 
3LLJ409 

8 P L T 429 

•Nagpur Judicial Commissioner’s Court ... 

20 AL J 281; 44 A 380 
26 O W N €61; 28 Cr L J 468 
26 0 W N 686; 86 C L J 45P; 49 C 729 
I *Nagpur Judicial Commissioner’s Court ... 


149 

639’ 

302 

797 

939 

66 

292 

633 

629 

_ / 

636 

876 

790 

647' 

104 

669 

269 

872 

868 
871' 
941 
383 
91 
638 


6C0 



346 

161 

588 

796 

360 

761 

1002 

851 

478 

874 


1006 
2 



436 

697 

237 

984 

780 

780 

261 







INDIAN OASES. 


tl92i2 


Bijai Partab Singh v. Baghuraj Singh 
Birendra Komar Biswas v. Hemlata Biswas 
Birnarayan Singh v. Emperor 

Biru v. Sam an da • •• 

Bishan Datt v. Krishen Datta 
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PRIVY COUNCIL. 

Appeal kbom Tis* Madras Hig-h Court. 

December 19, 1921. 

Present :—Lord Buckmaster, Lord Carson, 
Sir John Edge and Mr. Ameer Ali. 

This SECRETARY op STATE foa INDIA 
iw COUNCIL— Defeidant—Afpellant 

i ersus 

6tt 8ri Sri MEERJa Sri PU3APATI 
VJZEARAMA GAJAPATHIRAJU 
MAHARAJAH MANYA SULTAN" 
BAHADUR, RAJA of VIZEANAGARAM 

AND ANOTHER- PLAINTIFF*— R'SFONDENT* 

. Alluvial accretions — Title—"Gradual, slow and 
imperceptible," meaning of-English rule—Bengal 
AUuvxon and Diluvion Regulation XI of 182\ » 4, 
applicability of to Madras. 

The recognition of title by alluvial accretion is 
largely governed by the fact that the latter is due 
o t io normal action of physical forces and the 
ifferent conditions of Indian and English rivers 
'“I”' such that what would be abnormal and almost 
miraculous in the latter is normal and common- 
place in the former, [p. 3, col. 1.] 

khe test of “gradual, slow and imper¬ 
ceptible according to the English rule is applied 
to such accretions, it should be borne in mind that 
Blow and imperceptible are only qualifications of 
the word gradual’ and this word with its qualifi¬ 
cations ^only defines a test relative to the conditions 
to which it is applied, [p. 3, col. 1.] 

TT ,,S a; * re r~' Vhefc L her the law a9 to accretions pro. 

ln . th « Bengal Alluvion and Diluvion 
Regulation coincides with the law as to accretfohs in 

[p 8 P TOl 81 i e ] n ° y ° f Madras or elsewhere^ in India. 

Appeal from a decree of the High Conrb 
at Madras reported as 40 Ind. Cas 896, 

natlT*!? a * W* of Temporary Subordi- 

Hate Jndge^Cooanada. 

1 , £r^!'7' Th , 8 a ° bj ' eofc matter of the dispute 
nW Th ° r ; U, l a t ° rmed iD the Godavari 
Of the rmn A™ ? ^ 0en * Q P° 88e88 i°o 

Ot the retpondents. The appellant levied 

"hioh was paid under 

protest by the respondents. The suit was 


brought by the respondents for a declaration 
of their title to the lanka and the refund of 
the amount paid under protest. The appel¬ 
lant contended that the island was formed 
on the bed of a tidal and navigable river and 
as sach belonged to the Government. The 
Tr’al Judge found that the suit lands were 
an accretion to the respondents’ lands, that 
they were not a verlioal accretion tn the bed 
of the river, and that the appellant had no 
title to them. 

On appeal, the High Court (Ayling and 
Srinivasa Aiyangar, JJ.) confirmed the 
findings of the Subordinate Judge and dis¬ 
missed the appeal. 

Hence the present appeal. 

Mr. DeQruyther , K,0. and Mr. Brouon , for the 
Appellant.—The documentary evidence in the 
case clearly shows that the formation of the 
suit lands was very rapid and not gradual, solw 
and imperceptible asie required by law to 
give title to the respondents. There is no 
specific rule of accretions applicable to 
Madras but the r ule of justice, equity and 
good cnnscieuca is to be applied, i. e. t the rola 
of English Law. 

Wcghela Rajtmii v. Mailulin (1). The 
rule in English Law is well established that 
atitie'by accretion is acquired only where the 
accretion is “gradual, slow and imperceptible.” 

Rex v. Yarborough (2), Attorney-General of 
Southern Nigeria v. Bolt 8f Oo % (3). The accre¬ 
tion in thiscas9 does not satisfy the test. Bengal 


(l) 14 T. A. 89 at p 90; It B. 551; 11 Ind. Jur. 815; 
6 Sar. P. U. J. 16; 6 Ind. Dec. (n a.) 334 (P.O.\ 

{&) (1824) 3 B.&1. 91; 2 L. J. K. B. 199; 107 E. B. 
638; 27 R. R. 292, affirmed in (1828) 2 Bligh (n. a.) 
147; 1 Dow. & Cl. 17*; 5 Bing. 163; 4 D. & R. 790; 4 E, 
R. 1037. 

(3) 1 1916) A. 0. 590 at p. 6)3; 8l L. J. P. 0. 98j 112 
L. T. 936. 
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Allavion and Dilnvion Regulation XI of 1825 
refers to “gradual accession.” Ir, only applies 
to cases of incrementu n litem . Nogender 
Ohunder Qhote v. Mahomed E*c# (4). There 
IB no distinction between the English rule 
and the Indian rale. The High Court relied 
too much on the observations in Srinath Boy 
v. Dinabandhu Sen (5). 

Mr. Upjohn , K . 0., Sir George Lowndet , X. 0. % 
and Mr. Raiket, for the Respondents.—It is 
not open to the appellant to argae the question 
now raised. No issue was framed on this ques¬ 
tion nor was any evidence called. The facta 
found by the Courts show that the lands were 
formed as a gradual accretion. The test laid 
down in th6 Bengal Alluvion and Di.uvicn 
Regulation applies to Madras. 8n Balutu 
Bamalinthmamma v. Collector of Godavari 
Diltrict (6). 

, The tree test, whether in India or in E ng¬ 
land, is that the accretion must fce due to the 
ordinary and natural action of the river. 
What may be considered abnormal in an 
English river may be normal in the large 
Indian rivers. The onus was on the appel¬ 
lant and it was not discharged. 

. Haider Khan v. Sezretiry of St.te for 
India (7). 

Mr. De Gruyther , K. C. y replied. 


JUDGMENT. 

Lord Carson. —The question in dispute in 
this action is. as to the ownership of a 
certain lank a formed by alluvion in the bed 
of the river Godavari. It consists at the 
present time of an island being surrounded 
on all sides by the river, and in extent 
consists of about 1000 acres. At the place 
where this lanka is situated the Godavari 
is both navigable and tidal, and it is not 
disputed that the bed ol the river at that 
place belongs to the Government of India. 
The extent of the river and the operation 
of its currents in forming alluvial tracts 
during the flood season must be borne in 
i^ind with reference to questions arising 
in this case. A description of this river will 

(IT in d « m T Bamalakthmamma v. 

(4y 10 B. L. B. 406; 48 W. E. U3« 3Sap P P tiki 

(6) 26 Ind. Cas. 467j 41 I. A. 231| 18 O. W. N 1217 

0°14) M W. N. 65., 1 L. W. 788, 10 if/L. T. IS 

43O. , «9 J (P. , a * 20O ‘ L ‘ J ' 386j 10Bom - L - H - 901 j 

(6) 26 I. A. 107i 22 M. 464, 8 C. W N 777, i 
7 8 ~- 0. J. 684? 8 Ind.* 

»•$ wXi« 5 ,! 5 la . < }-4 <p ^ 8 aLJ - 4361 


Collector cj Godavari District (6). 

The Maharajah of YiziaDagaram, the first 
respondent, has for some years been in posses¬ 
sion of this property; the other respondent is 
a trustee of the Vizianagaram estates. 

The defendant (appellant), as representing 
the Government of Jndia, treating the 
Maharajah ard his tenants as being in 
unlawfal occupation of the lands in question, 
proceeded to levy penal assessment in respect 
of them amounting to Rs. 9,029. This snm 
the Maharajah paid under protest and hfS 
brought the present action claiming a de¬ 
claration of title to the said lands and re-pay¬ 
ment of this penal assessment. 

The main questions raised by the pleadings 
and issues, and to which the evioeoce was 
directed in the Trial Court before the Tem¬ 
porary Subordinate Judge, were whether the 
lanka in question was an accretion, formed 
laterally as an adjunct to or in cor.tiouity 
with any lanka or other property belonging 
to the Maharajah and became his property, 
or was formed vertically as an island in the 
bed of the Godavari and was, therefore, the 
property of the Government. 

The Subordinate Judge before whom the 
action was tried held that the lanka in question 
was formed by allavion in contiguity with 
the Maharajah’s land and was subsequently' 
separated therefrom by, the river, and gave 
a decree for the renpondents. 

On appeal the High Court of Judicature 
at Madras, on the 15th November 1 16, 
confirmed the decree of the lower Court 
and dismissed the appeal, concurring with 
the finding of the Temporaiy Subordinate 
Judge that the land in dispute was formed 
as a lateral extension of the Maharajah’s 
lanka, or at least of the site of his lajika. 

There are, therefore, concurrent decisions 
npen this the main question raised, and their 
Lordships see no reason for dissenting from 
the conclusion arrived at. The further 
question, however, and indeed the main one 
argned on behalf of the• appellant before 
this Board, wss that even if the lands in 
question were accretions to lands of the 
Maharajah the prooess of accretion was not 
such as to give him title to them. f 

lu dealing with the great rivers in India 
and comparing them with the rivers in this 
country, it is necessary to bear in - mind the 
comparative rapidity with whieh formations 
and additions take place iu the'foriuer. 
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It was claimed by the appellant’s Counsel 
that by the settled law of England, which, 
he argued, was the law applicable to 
Madras, land to be an accretion must bo 
formed by gradual, slow and imperceptible 
degrees as laid down in the case of Bex v 
Yarborough (2), and other English authorities, 
and he alleged that the accretions in 
the " present oase were not formed 

y gradual, slow and imperceptible 

degrees. On the other hand, the Board 
were referred to section 4 of Bengal Re- 
go a turn a I of 1825, the only requirement 
or which is that this accretion should be 
gradual* not that it should be slow or 
imperceptible. That Regulation was pro- 
mulgated to be in force throughout the 
^nmooes subject to the Presidency of Fort 
William, and did not apply to the Presidency 
of Madras. It has, however, been contend¬ 
ed that this Regulation embodies the law 
of accretion as applicable generally to the 
rivers of India. Their Lordships do not 
had it neoeeaary to decide whether toe law 
as to accretions promulgated in the Bergal 
.Regulation coincides with the law as to 
accretions in the Presidency of Madras or 
elsewhere in India, nor to discuss the exact 
meaning of the word ‘ perceptible” in the 
English rule which provides that all accretions 
must be gradual, slow and imperceptiole,” 
for, assuming the applicability of the English 
rule, slow * and “imperceptible ” are only 
qualifications of the word “gradual,” and 
this word with its qualifications only defines 
a test relative to the conditions to which 
at is applied. In other words the actual 
rate of progress necessary to satisfy the 
rule when used in connection with English 
rivers is not necessarily the same when 
applied to the rivers of India. The appli¬ 
cation of the rulo is, in their Lordships’ 

_ cor ? ecll 5 r laid down in the judgment 

ft. Justice Ayling in the present case 
When he says :_ 

V v lt u 88 . e, ? s to the recognition of title 
by alluvial accretion is largely governed 

Dy. the fact that the latter is due to the 
normal action of physical forces ; and the 
different condition of Indian and English 

fj®” 18 8aoh fc hat what would be abnormal 
ana almost miraculous in the latter is normal 

on? iQ fehe foraier ’ 88 Panted 

?n c ' ^eir Lordships of the Privy Council 
>tt Srinath Boy v, Dinibxnlhu Son (5).” 


Their Lordships observe that neither in 

the plaint nor in the defendants’ written 
statement, or what is still more important 
■ in the issues as settled, is there any ques¬ 
tion raised^ as to the accretions being 
gradual,” slow” or “imperceptible.” 

Further, in their memorandum of appeal 
to the High Court, the Government did not 
make the decision on this point a ground 
of objection. An examination of the evidence 
given before the Trial Judge shows that 
although several of the witnesses proved 
that the said lankas or parts of them 
arose gradually” (page 219 of record), are in- 
creased gradully” (page 229), or “gradually 
extended ’ (page 249), or “ had been gradnally 
growing in size” (page 232), no question ohal- 
longing this evidence was put upon cross- 
examination, nor was any evidence given on 

behalf of the appellant to attempt to displace 
such evidence. 

Some attempt was made to show by a 
comparison of farm leases and accounts of 
different yeirs (which were put in evidence 
on behalf of the Maharajah to prove con¬ 
tiguity) that there must have been extensive 
accretions at a particular date, but such 
a comparison doss not, when examined, show 
the contents of the lanta but only what 
land in ihe place was cultivated iu each year. 

Further, the . judgment of Mr. Justice 
Srinivasa Aiyangar has pointed out that 
throughout the long dispute which ha* led 
to the present suit the Government had 
never suggested that the land in ques¬ 
tion was not an acorelion in the sense of 
a . gradual formation.” Their Lordships 
doubt whether, under these circumstances, 
it is open to the appellant to raise the 
contention under consideration, but assuming 
that it is, their Lordships see no reason to 
doubt that, applying the principles already 
explained, the aocretion must be held to have 
been gradual, slow and imperceptible,” 
and to b3 the properly of the Maharajah. 
The order appealed for must, therefore, be 
confirmed, and this appeal dismisssd with 
coats. 

Their Lordships will humbly advise His 
Majesty accordingly. 

H * Appeal ditmiesed. 

Solicitor for the Appellant,— Solicitor* 
India Office. 

Solicitor for the Respondents,—Mr» 
Dotigloi Grant . 
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GULAB CHAKD V. KAMIL IIMGH. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal ivo. 529 of 1920. 

March 2, 1922. 

Preser t :—Mr. Justice Gobul Prasad and 

Mr. Justice Stuart. 

Lola GULAB CHAND— Plaintiff 

—Appellant 

vcnus 

KAMAL SINGH and another — Defendants 

—Rss?ond*nti. 

Contract Act (IX of 1872,), s. 72 —Forbearance to 
sue or to enforce claim , whether valid consideration. 

If an intending litigant bona fide forbears a 
right to litigate a question of law or fact which it 
is not vexatious or frivolous to litigate, he does give 
up something of value and that is good consideration 
for a contract, [p. 6, cols. 1 & 2.] 

Second appeal from a decree of the Dis- 

triot Judge, Agra, dated the 3rd February 

1920. 

Mr. S. K. Dar % for the Appf llant. 

The Hon’ble Mr. N. P. A Uliana, for the Re- 
pondentes. 

• JUDGMENT. 

Gokol Prasad, J.—ThiB was a suit to recover 
certain amount on the basis of a hunci 
executed by defendants Nos. 1 and 2, Debi 
Singh and Dan Sahai, on the 18th of June 
1914. The defendants pleaded that they 
exeoated the hundi but that it was without 
consideration and was obtained through undue 
pressure. 

The Trial Court came to the conclusion 
that the defendants had failed to prove that 
the hundi was executed under undue influence 
or without consideration. It accordingly 
decreed the 6uit against defendants Nos. 1 
and 2, the executants of the hundi. 

The dtfendants went up in appeal. They 
abandoned the plea of undue influence but 
contended that the consideration alleged by 
-the plaintiff was no consideration in law. The 
learned Judge gave effect to this contention 
of the defendauts-appellants and dismissed the 

suit.. 

The plaintiff comes here in second appeal 
and challenges the correctness of the finding 
of the lower Appellate Court. 

The facts are shortly as follow*. On the 
5th of August 1903 tie defendants, Debi 
Singh and Dan Sahai, with their two brothers 
borrowed a sum of Re. 21,000 carrying 
interest at six per cent, per annum from 
the plaintiff and made a usufiuotuary mort¬ 
gage of certain property i Q bis favour for 


18 years. On the same date two of the 
mortgagors took a lease of the mortgaged 
property for 18 years, that is to say, for the 
psried of the mortgage, at Rs. 1,900 per 
anDum. The mortgage was to end after 18 
years without any further payment being 
made by the mortgagors, the principal and 
interest being satisfied by the plaintiff s 
pot session for 18 years as aforeasid. The 
lease is specifically mentioned in the mortgage 
and certain conditions about the increae 
and deoreesa in revenue were to take effect 
only in ca*e the lessees were ejected for non¬ 
payment of rent. As 1 have stated above, 
the mortgage was to be satiefied simply by 
porsession for 18 years, there was no account 
to be made and nothing to ba paid by one party 
to the other under ordinary circumstances, 
or, to put it in other words, the lease and the 
mortgage were agreed npon timuRaneously 
and the plaintiff was to receive Rs. 1,900 per 
annum for 18 years in full satisfaction of the 
piiocipal money and the interest due thereon. 
It, however, so happened that the dofeudants- 
respondenfcs failed to pay the lease money 
and the result was that the plaintiff had them 
ejected on the cOoh of March 1911. According 
to the plaintiff, notwithstanding the assess¬ 
ment of rent on the ex-proprietary holding of 
the mortgagors, the total income from the 
village became less by Rs. 563 from the 
ameuntof Rs. 1,900 per annum which he 
was to receive. In lieu of the aforesaid 
deficiency for two years that is for 1319 and 
1320 Fasli which the plaintiff claimed, 
the defendants execated the hundi in 
question. 

The argument on behalf of the plaintiff 
strenuously urged by his learned Vakil is that 


the Court below has erred in holding that this 
amount of deficiency did not form a legal 
consideration for the hundi. The learned Judge 
has, in my opinion, erred in doing so. The 
principle applicable to oasrs in which 
forbearance to eue or to enforce a claim ii 
Court does or does not amount to a valic 
consideration has been very clearly laid dowi 
by Bowen,L. J. in Miles v. New Zealmd Alfrrj 
Estate Conpyny (1) ; “It seems to methit il 
an intending litigant bona fide forbears 8 
right to litigate a question of law or fact 
whiohit is not vexatious or frivolous to litigate 
he does give up something ofvahi 3 . It is t 

(1883> 32 Ch ‘ D 283 afc PP- 29b 54 L. J. Oh 

1035; 53 L. T. 2!0; 34 W. R. 609. - 
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mistake to suppo3e it is not an advantage, 
which a suitor is capable of appreciating, to 
be able to litigate his claim, even if he 
torns outtobe wrong. It seems to meit is 
equally a mistake to suppose that it is not 
sometimes a disadvantage to a man to have 
to defend an • action even if in the eud 
he succeeds in his defence ; and I think, 
therefore, that the realily of the claim 
which is given up must be measured, not 
by the state of the law as it is ultimately 
discovered to be, but by the state of 
the knowledge of the person who at the 
time has to judge and make the concession. 
Otherwise you would have to try the whole 
causa to know if the man bad aright to 
compromise it, and with regard to questions 
of law it is obvious you could never safely 

compromise a question of law at all . 

......Now that beiog the law which X 

think has to be applied to the present case, 

I come next to the faots. Was there here 
forbearance cf a bona fide claim ?” Then 

he went on to deal with the faots of that 
particular case. 

There is no doubt that if the plaintiff’s 
allegations in this case are correct, be was 
likely to lose Rs. 865 per anmim for a large 
nnmber of years aod was at the same time 
bound to give up possession 0 f the properly 
after the lapse of the period of the mortgage, 
there being no express provision in the 
motgage for the recovery of eucb deficiency. 

Under these circumstances in my 
opinion the plaintiff believed that he 
had a bona fide claim to enforce and his 
forbearance from trying to pnt that claim 
in Court, ^ and to have it decided was 
good consideration for the hundiln dispute. 
In my opinion the decision of the ' Trial 
Court was correct. I would, therefore, albw 
the appeal and set aside the decree of the 

lower AppeHate Court. As Dan Sahai, one 
of the defendanta-zespondents, has died and 

haV6 DOt been brought on the 
record, the appeal as agaieet him abates. I 

wonid, therefor, decree the claim against the 

defendam .respondent Kamal Singh with 

ooata m ali Courts including in this Court fees 
j f Ua er scale. In other respects the 
Z l h , # F ‘ rSt »»«* » confirmed. 

ind/mmt" ^7* ^ 1Me to ‘° ^e 

S.JnZl- learend brotb “- The 

ahethTr VS" A* 1 "** we bad *° decide ™ 
whether the hundi in question had been 


executed in consideration of Gnlab Chand 
forbearing his right to sue the exeoutanM 
of the hundi for damages in respect of their 
acts, whereby he had been confined to the 
recovery from them of rent as ex-proprietary 
tenant?, instead of being able to enforce 
against them the rent fixed by the lease. 
The point was not brought out very clearly 
in the Courts below, bub there can be no 
doubt as to the faot that the hundi was 
executed in consideration of Galab Chand 
forbearing to sue. I am clear in my mind 
that the question which he had a right t> 
litigate was neither vexatious nor frivolous. 
Whether he would or woald not have succeeded 
had he instituted a suit on this cause of aetion 
it is unnecessary for mi to attempt to 
decide. I am not as confident as the 
learned District Judge was that he 
would have had no ohance of success, 
Applying the test laid down by Bowen, L J. 

I have to lock at the state of knowledge 
of Gulab Chand who at that time had t) 
judge and make the concession. I am satisfied 
that the cause of action wss neither vexations 
Dor frivolous and that Gulab Cband believed 
at the time that he had a good cause of 
action. On these findings the appeal must 
succeed, for there was clearly forbearance of a 
bona fide claim and such forbearance is a good 
consideration in law. 

I concur in the order proposed. 

Br the Court. —The order of the Court is 
that the appeal is allowed, the decree of the 
Court below is set aside and the plaintiff’s 
el*im is decreed against the defendant-re¬ 
spondent Kamal Siogh. Kamal Singh shall 
pay his own cos f s and those of Gulab Chand 
in all Courts including in this Coart fees on 
the higher scale. 

J. p. 

Appeal allowed . 
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JAfelMtALA ilfii 9 , KAfcALI PRASAD UUKB1SJII, 


CALCUTTA HIGH COURT. 

Civil Rule No. 414 cp 1921. 

I August 24, 1 92). 

7*ffcw.<:— Justice Sir Atutosb Mcokorjee, 
Kt , ard Mr. Justice Psnton. 

J AM1NIBALA DEBI— Patitiomr 

tertus 

K^RALl PRASAD MUKBERJEE— 

Omsn& Pai- it. 

f Provincial Small Cause Courts Act (IX of ]£&7^, s. 
27 —Decree or older of Small Cause Court—Transfer 
to ordinary Court for execution—Order in execution, 
whether appealable. 

Ordinarily, the decree or order of a Small Pause 
Court is final,under section 5*7 of the Provincial Small 
Cause Courts Act, but when such a decree is trans¬ 
ferred to the ordinary Court for execution as if it 
were a decree made by that Court, the orders made 
in execution are appealable in the same way as 
orders made in the execnticn of decrees passed by 
that Court, although under section 102 of the Civil 
Procedure ( ode a recond appeal would be barred, 
[p. 6, col. 2; p. 7, col. 1.] 


Rale agaiuBt an order of the Diet riot 
Judge, Buidwan, dated the 6th May, 1921, 
affirming that of the Munsif, Burdwan, dated 
the 26th April 1921. 



Baba Jyotii Ohandra Pt l , for the Petitiorer. 
Baba Nanndra Ertthna Bcse , for tbe Op- 
site Party. 


JUDGMENT.—We are iu\ited in t b is 
Rule to set aside an order of refusal of a 
District Judge to hear an appeal on the 
ground that no appeal lay, inasmuch as the 
order of the Court of Brat instance was made 
in the course of proceediugs in execution of 
a decree made by a Court of Small Causes. 


It appears that on the death of one Bhaba- 
deb Bbntta bis creditor Karali Prasad 
Mukherjee instituted a suit against his three 
infant sons and his widow. The claim was 
based as against the sons on the ground that 
they were the legal representatives of the 
deceased debtor and as against the widow on 
the ground that she had taken possession of 
the moveables which formed part of the 
estate left by the deceased. The suit, which 
was instituted in a Ccurt of Small Causes, 
was decreed against the infant sons, but was 
dismissed as against the widow because she 
was not proved to be in pcsaession of the 
moveables of the estate. Tbe judgment of the 
Small Cause Ccurt Judge states that as 


the widow was not an heir, she was not 
a necessary party, but for the reason 
that she was alleged to be in possession 
of a portion of tbe assets left by tbe de¬ 
ceased debtor. Tbe suit was thus rot dismissed 
agaiDst tbe widow on tbe ground that she was 
not a Decessaiy party; it was tried on tbe 
merits against her and was decided in her 
favour, because th6 allegation that she was 
in possession of the moveables of tbe estate was 
not established by tbe evidence. This decree 
was transferred to the Court of the Mursif for 
execution by attachment and 6»le of the im- 
moyf able properties left by the deceased debtor. 
This order of trarsfe* was wedp order portion 
39, Civil Procedn e Code, in view of tie pro- 
vificre of Order XXI, mle 82 that an attach- 
roent of immoveable property cannot be effect¬ 
ed by a Court of Small Causes. When tbe 
iirtrov*able properties were attached, tbe 
widow appeared and objected on tbe ground 
that she bad acqu'red good title thereto nnder 
a conveyance from her husband dated tbe 
23rd Jaruary 1919. T1 is objection was 
registered as a case nnder section 47, Code of 
Civil Procedure. There was a regular invest¬ 
igation and the Court came to the conclusion 
that the objection was not fustainable. The 
widow thereupon preferred an appeal to the 
District Judge. The District Judge has 
refused to entertain the appeal on the ground 
that no appeal lay it asn ucb as the decree 
under executitn had been passed by a Court 

of Small Causes. This view is dearly errone¬ 
ous. 


Section 27 cf the P.ovincial Small Cause 
Courts Act is in these terms: “Save as 
provided by this Act, a decree or crder made 
under the foregoing provisions, of this Act 
by a Com t of Small Causes shall be final.” 
The orders thus made 6nal are orders made 
by a Court of Small Causes ; so that if this 
decree bad been executed by the Com t of Email 
Carnes itself, the crder in execution would 
hare been final: Raj Fumar Lai v. tuUhC 

“ lVnn },' n f l 0 ^,T Uihu ' Oava.agava 

Fernanda (2). When, however, tbe decree 

has been transferred to the ordinary Court to 

be executed as if it were a decree made by 

that Court, the orders made ip execution are 


\ ' '“a. uas. 467, 8 P. L. W. 140 

(21 82 Ind Cas. 484| 19 M. L. T. 140. a L w Si, 
(1910) 1 M. W. N. 78. 1 8 U Wl 
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appealable in the same way as orders made 
in exeontjon of decrees passed by that Court; 
this is in aocordanoe with the view adopted in 
Atwan v. y 0 fiu Lai (3), although a second 
appeal would be barred under section 102, 
Code ot Oml Procedure. We hold accord- 
mgly that the ground assigned by the District 
Judge in support of his order of refusal to 
entertain the appeal cannot be upheld. 

It has been argusd. however, that the 
appeal preferred to the District Judge was 
incompetent, because the order was made not 
under section 47, but under Order XX, rule 58 
o the Code. In our opinion this oonte tioo is 

A? f °n ^ €d * Tbe E *Pl*ca'ion to section 
47 of the Code provides that for the purposes 

of the section a plaintifE whose suit has been 

dismissed and a defendant against whom a 

H mf® d iX mi88ed are parties to the 

suit, Ihm Explanation was inserted in view of 
the divergence of judicial opinion which had 
prevailed under the Code of 1882. Under 
that Code it bad been held by the Allahabad 
High Court m Kalka Prasid v. Pcsmt Ram 

ai’k Slngh V * Nawab (5) 

T^J h v iD ZoKnuM Sir<or v. 

5®* 1 i aDd Ham Fershcd v * Jf 0’nnoth 

Bam 7) that the plaintiff whose suit bad been 

dismissed and the defendant against whom 

asmth^ been dhmmssd citH not ba con. 

sidered as parties to the suit. On the other 

hand, the Madras High Conrt had fael 1 in 

Rameau) mi S( sti-ulu v. Kameswarammi (8), 

that snch a plaintiff and snch a defendant 

must be regarded as parties to tbe suit; see 

also Gown y. Vigneshvar (9). The present 

k. 0< y ®' lves ®ff e ot to the view taken in the 
Madras decision and the widow mast cm- 
Bequently be deemed a party to the suit, even 
though tbe suit was dismissed as against her. 
VVe are not unmindfol that it has bsen rnled 
iu the ease of Frishnappi Mudaly v. Verio- 
*wimy Mudahy (10) and Shim Lai Sahu v, 


Amar Prasid (11), that the Explanation doe* 
not apply to a case where a suit has been dis¬ 
missed against a person on the ground of mis¬ 
joinder of parties, as in such an event, it 

cannot be appropriately said that, that person 
is a p*rty to the snit. The decisim in 
Knshnappa Mudaly v. Perirswimy Mudoly (10) 
was, however not followed in Uedlsetti Ven'ta- 
tisami v. Knnchalla Chidimb tram (12) and 
Vaddadi Sannamma v, hod.gmti Radii bhnyi 
(13) and «annot be reconciled with Abd*l 
Katin v Thambutarr.i Pillai 14) and Vetkati- 
chella Reddyv. Muthi.lu Pcddy (15). Tbe pre¬ 
sent esse is, plaid ,njtaffeoted by this conflict 
of judicial opinion in Madras. Here although 
the opinion was expressed that the widow was 
not a proper party because she was no*; one of 
the heirs of the deceased debtor, yet she was 
treated as a proper par«y by reason of the 
allegation against her that she was in posses¬ 
sion of the moveables of the estate. On this 
basis, the suit was tried against her and she 
sneoeeded on the merirs. We must con¬ 
sequently hold that she was a party to the 
snit within the meaning of section 47, Coda 
of Civil Prcoedore. Consequently the objei- 
tion raised by her to the attachment of the 
propert’es covered by the osnveyante executed 
in her favour by her 1 uaband, was rightly 
treated by. the Court of first instance as aom- 
prehended within tbe stope of section 47, the 
decision of soeh a question operates as a 
decree under seetion 2, Civil Proaedure Code, 
and is appealable in the same manner as 
other decrees under section 96, Civil Proaedare 
Code. 

The result is that the Rule is made 8lnolute 
and the case returned to tbe D’stritt Judge 
in order that be mey fneeed to hear the 
appeal. The petitioner is entitled to the costs 
of this Hub—one gold mchur. 

N. H. 

Rule made absolute. 


5 A 8 6581 81 A * Al W ' N - 0203) 2 

f5) 6 2 I d* P 46 * A ‘ W * N * (1901 > 92 * 

6 !l 9 I S^^«r^ 8 7 2,i7A - L ' J - 284 ' 

(7)80 0.134,6 0. W.N. 10. 

€63 (P. B M )’. 88,1 l ° L ‘ J - l20J 8 Deo - <*• 

4 A l n Ind Deo (n • b) 32 

M - L - T1 


(11) 89 Tnd. Caa. 666; 2 P. L. J. 219; 3 P. L. W. 422. 
(12; 46 Ind. Caa. 671, 23 M. L. T. 206. 

<13) 43 Ind Caa. 936, 41 M. 418; 22 M. L. T. 632, 
34 M. L. J. 17, <1918) M. W. N. 23, 7 L. W. 284 
(P, B.).—- 

(14) 37 Ind. Caa. 673. (1917) M. W. N. 93; 6 L. W”. 
701. 

(16) 64 Ind. Caa. 636, 87 M. L. J. 624, 
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CODRT. 

Sicond Civil Appeal No. 408 of 192?. 

May 26, 1921. 

Present Mr, Dalai, A. J. C. 

Lala MANNI LAL— Plaintiff — 

Appillant 

VtffSUI 

Raj* PARTAB BAHADUR SINGH 

C, I. E., TALUQDARof PARTABGARH_ 

Defendant—Respondent. 

Will, interpretation of—Construction of document 
*—Absolute estate—Restraint on alienation—Hindu 
testator—Bequest opposed to Hindu Law, 


If m a Will there is an absolute bequest a 
restriction as to alienation will fail to have effect 
[p. 8, col. 2.] 

Tagore case iJotendro Mohun Tagore v. Qanendro- 
mohun Tagore J, >8 W. R 359 at p 386 ; 9 B. L. R 377 . 
I. A. Sup Vol. 47: 2 Suth. P. 0. J. 692; 3 Sar P C j’ 
82 (P. C.), referred to ' * 

Where an absolute interest in the entire property 
of the testator is given to the legateo before the 
testator starts in the Will to impose conditions, 
one of which is to the effect that none of the testa 
tor s successors will have a right to transfer the prop* 
erty and that the owner of the time who transfers 
.any property will be liable to be removed from 
ownership by the next successor, the legatee 
, takes ^n absolute estate under the Will. [p. 9, cols 

intention of a testator which contravenes any 
.recognised rulea of Hindu law will not be given 
effect to by a Court of Law. [p. 9, ool. 1 .] g 

Appeal Jrom a de.ree of the Third Addi. 

tidnel Uietriat Judge, Lu.know, dated the 8th 
November 1920, upboldiug that of the 
mS Jndge.lUnao, dated the 17th April 

; Mr - Bam Vhandra, for the Appellant. 

Mr. Niamatullah, for the Reepondent, 

JUDGMENT—The lole point raised in 
lh,e seeond appeal tame npon the , n ]° 
of law applicable to a Will nf r • 
Ajit Singh Talcqdar of Partabgarh nn^ 
whitb the defendant baa inherited ft h eerta?' 

property. The property in the Unao diatVi.l 
wae ecDtraeted to be sold to the plaintiff 
Lala Manni Lai, for a .ert.V? ‘ ® 

and he deposited Re 2,000 with ‘ih 
de'erdant, Raja Partab Bahadur Singh 
earceet-money with a .ondition that’th 
money would be forfeited in .aee the .ontra. 
of sale was not eompleted. J n thie Conri 

the fcpdition tanrot be questioned and 


there is no gronnd of appeal relating to it. 
The plaintiff, Lala Manni La), sued for the 
recoveiy of the earn deposited by him with 
the defendant on tbe gronnd that the con¬ 
tract failed for a valid reaecn because of 
the want of title in the defendant to transfer 
tbe properly. The lower Appellate Court 
held that there was no such want of title ; 
and in appeal from the decree of the lower 
Appellate Coart tbe only question raised is 
whether the defendant has full title (o 
transfer the property or not. Another 
issne that the plaintiff purchased with full 
knowledge of tbe Will under whith the 
defendant had inherited the property was 
not referred to by the lower Appellate Court 
and has not been pressed in argument here 
by the learned Pleader of the defendant- 
respondent. The cne and the only point, 
therefore, for deoision depends on the con¬ 
struction of the Will under whith tbe 
defendant has succeeded to the Paitahgarh 
estate. 


The Will, of whith eorstruttion is sought 
here, opens with a description of tbe prop¬ 
erly of whith tbe testator was in possession 
and a declaration of the fast that the testator 
bad no tbild of bis b?dy. He then goes on fo 
detlare the netessity be is under for the 
above reason to publish his desire by means 
of a Will trgelber with certain tonditions a rd 
restrictions so that his wishes may be given 
effect to in actoxdanae with the document after 
his death. He then declares what bis desire 
is. He directs that after his death bis entire 
properly, whether in his possession at the time 
or acquired afterwards, shall betaken by tbe 
defendant Lai Partab Bahadur Singh because 
of his t good qualities of conduct and religion 
and Lai Partab Bahadur Si D gh shall be 
my heir and successor (wan's wa jenoshin ), 
and after he becomes my heir (bad warislane 
he) the above-mentioned heir shall mrry 
out the under mentioned conditions. ” It is 
dear from the preamble that tbe entire 
MtaU w M yjMed absolutely in Lai Parlab 

?, ft m had . ar . S,D ® h / . Tbe words as to the tub 
fiiment of tond^ona are significant in ro 

sba11 be carried into 

L i 1 ^ aHab Bab ^nr Singh has 

zl* . tha P r °pe**ty. The conditions 

Th« fi d f Qbt ’ , ?.5 er0 *? t!on of fali ownership. 

wa# 6 ?* iODdlt,on 18 tfa at none of the 
testator s successors shall have a right t Q 
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transfer the property, the second declares 
succession in perpetuity without declaring 
the heir in remainder. The fifth condition 
lays down a lino of descent in aoifi'at with 
section 22 of the Oadh Estates Ait (I of 
1859) and in paragraph 8 a farther condition 
of succession of male heirs according 
to the arbitrary wishes of the 
testator is laid down. The seventh condi¬ 
tion- deelares that the owner of the time 
who transfers any property would bs liable 
to be removed from ownership by the next 
.’snsaessor in ease any transfer was made. 
The question here is whether having regard 

• to the language of the Will the defendant 
is precluded from transferring property 
whiah he inherited under the Will. The 

• learned Pleader for the appellant deeired the 

• Oonrt to give effeot to the intention of the 
. testator. It is not possible to do sc, because 
. the intention of the testator in one part of 

- thedocument is in conflict with his declared 
intention in another part of the doaament. 

. After making Lai Partab Bahadur Singh 
absolute owner to fill the seat osoapied by 
:■ himself (; .natlin), the testator has imposed 
•cnditiona to narrow down the estate 

- granted at the commencement of the Will. 
It may also be noted that the intention of 
a testator whiah contravenes any resognis- 
ed rales of Hinda Law soald not be given 
effect toby a Oonrt of Law. It was argaed 
by the appellant’s learned Counsel that what¬ 
ever may happen to fntare successors, the 
defendant at bast takes only a life-interest 
under the Will. He relies upon the paesage 

r in Trevelyan’s Law relating to Hindu 
‘ Wills, 2nd Edition, at page 43: “ When 

the testator has attempted to sreate 
*any estate heritable otherwise than 
>in • ataordanse with law, unless there is 

* something in the context to the eontrary, 
; the first taker takes for life, because the 

giver has at least that intention.” Obviously 
this opinion of the learned Jurist is based on 

< a deduction from the Privy Oounsil ruling 
in the aase of Jotendromohun Tagore. The 
language of the Will here, however, is differ¬ 
ent from the language of the Will io that 
eelebrated ease. There was a definite direc¬ 
tion in Tagore’s Will bequeathing property 
* Unto and to the use of the said Jotendro- 

• mohnu Tagore for and during the terms of 

< bis 1 naturi 1 life.” There was a definite 
‘direction of life-interest to the next heir 


and their Lordships cf tho Privy Oonnsil held 
that this particular direction for subse¬ 
quent su«86esors being in aocfliat with the 
tenets of the Hindu Law could not operate. 
In the present case an absolute interest in 
the entire property of thetestrator is given 
to the defendant before tho testator starts 
in the Will to impose conditions. The 
passage which follows the odo quoted by 
the appellait’s learned Counsel at page 48 
is, in my opinion, more pertinent to the 
present case. “ If there be an absolute be¬ 
quest, the expression by the testatorof a res¬ 
triction in the mode of ioheritanoe such as the 
exclusion of female heirs will net affeot such 
a gift,” Similarly, if there is an absolute be¬ 
quest, a restriction as to alienation will also 
fail to have effect. A passage from their Lord- 
ships’ judgment in the Tagore cate , Joteidro* 
Mohun Tagire v. Q attend* omohun Tagore (i)] 
may be quoted here: If, agaiD, the gift 

were in terms of an estate inheritable 
according to law, with seperadded words, 
restricting the power of transfer which the 
law annexes to that estate, the restriction 
would be rejected as being repugnant, or, 
rather, as being an attempt to take away the 
power of transfer whioh the law attaches to 
the estate, which the giver has sufficiently 
sho*n bis intention to create, tbongh he 
adds a qualification which the law does not 
recognise.” The appellant’s learned Counsel 
drew the Court’s attention to the observations 
of their Lordships at pages 3 7U and 371 of 
the report and to the final conclusion at page 
372 that their Lordships were fins of opinion 
that a life-interest had been created in 
Jotendromohnn Tagore and that the estate 
of inheritance and subseqnent estate or 
interest attempted to be created by the Will 
had failed. I have already drawn a distinc¬ 
tion between the language of the Will at 
present before the Oonrt and Tagore’s Will 
and in my opinion, the observations to which 
the learned Counsel has drawn the 
Court’s attention have no application here. 
There is a jadgment of the Allahabad 
High Court reported as Bageshii Kunicar 


(1) 18 W. R. 359 at p. 365; 9 B. L. R. 377; I. A’ 
Sup. Vol. 47; 2 Hath. P. C, J. 692j 3 Sar. P. C, J. 82 
(P. 0.). 
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•aee may be 
do not see any 


<21 A. W. N. (18^7) 104. 

(3; 4 M. 200} 1 Ind Dec. (n. g.) & 74 . 
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V. Santnarain Singh (2). In interpret- 
ing a Will in wbieh there was a eondition 
similar to the seventh eondition of tbe Will 
here providing that if tbe legatee or bis 
heir alienated tbe village it should revert 
to tbe heirs of tbe testator, tbe learned 
Judges held in that ease that it was not 
a ease of a gift over bat of forfeiture 
or resumption by the heir of a testator 
on a violation of a sondition forbidding 
alienation and refused to give fffeet to that 
sondition. The judgment in tbe Allahabad 
• )ee was based on a Madras ruling of 
Anantha Tirtha ( hatiar v. Nagamutlu Am- 
bah g nr in { 3), Thera may be some doubt 
as to the application of sestion 10 of the 
Transfer of Properly Ast to a bequest 
made under a Will bat the pricsiples (f 
law enunciated in the Allahabad judgmert 
appear to be otherwise sound. I hold 
that under the Will the defendant took 
an absolute estate. 

It was suggested by 
learned CounFel that the 
referred to a Bench but I 
necessity to do so. This decision will 
govern tbe parties to the suit, which is 
of a comparatively small value, and will 
not have operation against people who 
have no connection with this suit. 

V I dismiss this appeal with costs. 

‘ H * Apjeil ditmuied. 
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OALOUTTA HIGH COURT. 

Appeal from Original Deoabi 
No. 16 * of 1919. 

August 24, 1921. 

??/: —Justice Sir Austcsb Mookerjee, Kt., 
and Mr. Justice Panton. 

PULIN BIHARI ROY and otkiis — 
Plaintiffs—Appellants 

• VC Su s 

MABENDRA CHANDRA GHOSAL 

AND JTBEB8—DcFESDaNTS — 

Respondents. 

Civil Procedure Code (Act V oj IPOP^, 8 . 16J 
O. XLI , rr. iO f O. XXX, r. 4 (2j— Appellate Court 
—Respondent, addition of—Suit by or against a firm 

in the firm-name—Names of partners disclosed _ Death 

of a partner—Legal representative, whether must be 
added as party-Determination o) partnership — 
Notice—Continuance of partnership—Presumption- 
Partner carrying on business oj same nature with¬ 
out consent of other partners—Contract Act (IX of 
187 2), ss. 267, 261*— Obligation of partner to render 
true accounts Notice to produce accounts—Non- 
compliance—Presumption—Evidence Act (I of 187v 
«• OP, 114 (g), 164. ' 

Apart from all questions as to the scope of Order 
XLI, rule 20and Order XLI, rule J-3, the Court, in a 
proper case, has inherent power to add a respondent 
to an appeal, [p. 2, col. 2 .] 


°, f the descri P« on contemplated by Order 
XXX of the Code of t ivil Procedure may be brought 
by or against a firm in the firm-name even though 
( tho firm may have been dissolved before the date of 

IS? * t - he Ca “! e . of action arose before 

1^, °* dissolution. This may be done, notwith¬ 

standing the position that a firm i 8 no t recognised 
as an artificial or juristic person. The proceedings 
in a suit so brought continue in the name of the 
firm oven though the names of the partners are 
disclosed. From this standpoint no valid objection 
can be taken to the competence of an appeal even 

lf r ®P resentQtl ves of a deceased appellant are 
not added as parties, [p. 13 cols. 1 A 2.J 

Where no fixed term has been agreed npon for the 
° f Part v- er6hip ’ aDy P artn er may deter. 

of hTsfnStl do a to 7 a^t^otCr? T**" 
But the dissolution takes place as from the^Ite* of 
communication of the notice, [p. 14 , C ol. 2 .] 

Where the evidence discloses that a partner who 

J.!w aded + t0 retire . from tbe partnership didin fact 
continue to assooiate with its wnrlr « 

muy legitimately be drawn in favour’of the confcinu! 
ance of the partnership. [ p . 14 , col. ?.] cont,nu - 

a partn ? r » without the consent of the oth*r 
partners, carries on any business of the same nature 
and competing with that of the firT,he must 
account for and pav over to the firm all nrof.ti. 
by him in such bnsinesa, and ^ make 

th^by^^lg^col! 1 ! ] firm f ° r an “ V 1088 ocoaaioned 


VoL LXV1I) 


INDIAN OASES. 



pauM bihabi rot 0. mahbndra ohanori aaoiiL. 


Seotion 257 of the Contraot Act makes it obliga- 
tory upon each partner to render true accounts and 
full information of all things affecting the partner- 
ship to any partner or his legal representatives. The 
occasion for this in a suit for accounts upon dissolu- 
tion of partnership will, however, arise after the 

r?*?™ 6 ia made - Afc that stage each 
Pf!j“ er . 8hout 5 be 80r /^ with the notice contem¬ 
plated by section H 6 of the Indian Evidence Act to 
produce su°h accounts and papers as m*y bo in 
b . oastody. If he omits to produce the books and 
the books are proved to be at the time in his custodv 
or under Ins control, the presumption recognised in 
Illustration (g to section 4 of the Indian Evidence 
Act may be applied. In such circumstances second- 
ary evidence will become admissible and the pariy 
who has withheld the document will n*»t be able 
to use the original dooument aa evidence at a later 
stage without the consent of the other party or the 
order of the Oourt, as provided in section lb* of the 
Evidence Act. [p. 15 , col 2.] 

Appeal against a de.ree of the Sabordi D ate 
ioiq 9 ' 0b ‘ tta * OD ». dated the 30jh April 

ivly. 


Dr .Dwcrka Nath hitter , Babas Vcnin’ra 
bath Baner.ee and Rama t rcs id kootere* t 
for the Appellmts. 


Babas Bipin Behary Qhoso and D % L % Khatl - 

glr * or Third Party Defendant-Reepond- 
* eot. 

B.bn Ntrendrt Kumar Da,, for So.ond 
rarty Defendant- Respondent, 

_ B * b “ ^ cr4a » Ohamlri Fakrasi, for the First 

"arty Defendant Respondent. 


i This is an appeal by the 

plaintiffs in a suit for resovery of money dne 

on adjustment of acoounts upon dissolution 
of a partnership business, sailed the Joint 
bait Bond Business, and tarried on by them 
and the three sets of defendants at Sadargbat, 
Chittagong. The plaintiffs constitute a 
firm styled Krishnadas Sauatan Brajendra 
Kumar Bay. The first party defendants are 
members of a firm known as Krishna Kumar 
Grhosal; the sesood party defendants are 
members of a firm styled Ramkamal Radha- 
ballabh Saba ; the third party defendants are 
members of a firm named Gangadas Seal. In 
the salt business, the Rays alaim a five-annas 
m 06 'pies share, the Gbosals four-annas share, 
the Sahas four annas six-pies share aud the 
Seals ons-anoa uine-pie3 share. Toe ba§i* 
aeda was managed by the different sets of 


partner l during the four quarters of the y^ar 
by turns, namely, the Gh^sals during the 
first quarter, the Seals daring the pecond 
quarter, the Sahas during the third quarter 
and the Rays during the fourth quarter. The 
partnership wfs started id 1306 B. E. for the 
purpose of importing salt from foreign ports 
and selling it in Chittagong. The Rays had 
a firm in Calautta whish ordinarily pnrehased 
silt for the joint bupicess, and the purchase - 
money had to be paid by the defendant 
partners to them at Chittagong. If there 
was delay in payment on the part of any set 
of partnerp, it beeame liable to the set which 
made the payment on its behalf. There was 
a bock kept sailed the order-book in whioh 
the pi ice for sale of salt as fixed by the 
partners from time to time was recorded, 
Eaoh eet of partners oould sell as mush salt 
as it liked ont of the joint stock, but was 
liable for the exsess taken by it over that due 
for its share to the set or eels of part¬ 
ners who might have taken less than a pro¬ 
portionate share. There used to be a 
period'oal adjustment of accounts generally 
at the end of cash quarter which is doscribed 
in these proceedings as a BaDtan. The term 
literally signifies division. The Bantan, it 
is said, was intended to remove inequalities 
in the appropriation of salt by the partners 
and to settle the araont of money due 
among the partners inter so by reason of each 
inequality. In addition to the Bantan, there 
was a Nikash which was intended to be held 
annually, but in fact took place at irregular 
intervals. The term Nikash signifies final 
adjustment of accounts, and one of the 
points in controversy in the Court below war, 
how far a Bar tan might be treated as a final 
settlement. The business was carried on in 
this manner, according to the plaintiff#, to 
the end of 1320 B. B. and they claim accounts 
from 26tb Sraban 1320 np to 30th Chaitra, 
1320, as according to them the Bantan had 
taken place for the antecedent period. The 
defendants urged, on the other hand, that the 
Nikash which alone constitutes final account 
had not been held for the period subsequent 
to 1316 B E and that the partnership did 
not terminate till the end of 1321 B. E. The 
defendant consequently claimed that accounts 
might be taken for the entire period between 
the sommensement of 1317 B.E, and the term¬ 
ination of 1321 B. E. Toe Subordinate 
Judge has given effest to the souteution of 
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the defendants in this respect. To appreciate 
the foil Mgnificanse of the •laim cf the 
defendants that accounts might be taken for 
the longer instead of the sboiter period, it is 
essential to bear in mird that some of the 

plaintiffs had, during the year 1321 B. E. if 
not also daring lo20 B. E., engaged in 
another salt business, and the question eon- 
srqnently arose whether they had rendered 
themselves liable to aotount to their part¬ 
ners for the profits of such separate business. 
The plaintiffs retorted that other partners 
had sated in a similar manner, epeaially, with 
respeet to salt imported in S. S. Baron 
Balfour. The Subordinate Judge has held 
that the partners who had engaged in rival 
salt business before the dissolution of the 
partnership were liable to render mutual 
accounts. The plaintiffs have appealed 
against the decree of the Subordinate Judge 
and have assailed his deaision upon every 
material point. The grounds which 
-emerge for consideration may, however, 
be aonaisely enumerated, namely, first* 
that the Bantens which covered the 
period up to 25th Sraban 1320 B. E. were 
final adjustments and oould not be re-opened; 
seeondly, that the salt bond hasiness was 
dissolved at the end of 132C B. E and 
not at the end of 1321 B. E ; thirdly, that 
even if the partnership hasiness be not 

« *° bave been diBeol *ed at the end 

of 1320 B. E., each partner was entitled to 
have separate dealings in 6alt and could 
not be called upon to account for the 
profits of such transactions; fourthly, that 
if such separate dealings in Balt were im. 
proper, the defeDdanle oculd at most get 
oompensatun to the extent of Rp 5 000- 
fifthly that the Court should act, at this* 
stage, have gone into the question of the 
eustedy cf the account-bookp, and that in 
any event, the investigation has been ’ in- 
•adequate and the conclusion inoorrect. 

Before we deal with these grounds, it is 
necessary to refer to a preliminary objection 

the competency of the appeal. I n the 
plaint, although the suit was described as 
a euit by a firm against three other firms— 
each of them partners in the ealfc business 
—the names of the members of the firms 
were diecloeed. During the pepdency of 
the appeal, Brajendra Kumar Ray, one of 
the members of the plaintiff firm, died on 


the 20fch June 1920. On the 3rd January 
1921, the three sons of the deceased applied 
as his legal representatives to be added as 
parties appel’antp. This application, made 
under Order XXX, rule 4 (2) (a), Civil Pro¬ 
cedure Code, was opposed on the ground 
that it was barred by limitation under 
Article 176 of the Schedule to the Limi¬ 
tation Act, vhioh provides that an appli¬ 
cation under the Code of Civil Procedure 
to have the legal representatives of a 
deceased plaintiff cr a deceased appellant 
made a party roust be made within six 
months from the date of the death of the 
deceased plaintiff or appellant. Thic period 
of six months, it may be noted, has been 
reduced by Aot XXVI of 1920 which re¬ 
ceived the assent of the Governor General 
on the 2nd September 1920 and came into 
foroe on the 1st January 1921 ; that, how¬ 
ever, did not affect the position of the 
parties. The petitioners contended that 
they were entitled to apply within three 
years under Article 181, We hold that the 
application was governed by Article 176 and 
that as no satisfactory reaeons had been 
assigned for the delay, the application must 
be dismissed. This order was made on the 
2:st June 1921 ; three days later, the sur- 
viviDg appellants applied to the Court to 
add as respondents to the appeal the legal 
representatives of the deceased co-appellant, 
who had, through their remirscess, failed 
to join as appellants within the prescribed 

time. The surviving appellants urged that 

they should not be made to suffer by 
reason of a default on the part of the legal 
representaLves of the deceased co-appellanf; 

* C , d o b n C °° rt BhooId » nader Order XLI, 
rnJe 2°, 0,der XLI, rule 33, or, if. neither 

of there rnles was considered applicable, in 

the exercise of its inherent power recog. 

meed ,n section 151, add as respondents 

to the appeal the representatives of the de- 

•eased, so that no exception might be taken 

sHtnfiS 8 a T Bl W8fl , nofc P r °PerJy con- 
v * 6 Seated this application, 

because apart from all question* as to the 

rule 33, the Court has inherent power to 

events a tbe ^P** 1 the 

£ h, °w n happened j Hemanginx 
Debt v. Hanlat Banerjee (1), Lakhmichand v. 

r.EV™. 3981 3 p ' u J 409 ‘ 
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Kachubhai (2). The objection taken by the 
respondents that the appeal had oaased to 
be properly constituted by reason of the 
death of odo of the appellants and the 
failure of his legal representatives to join 
as co-appellants within the time allowed by 
law, thus became unsubstantial No doubt, 
as pointed oat by tbe Judicial Committee 
in Baj Ohunier Sen v. Oargi Das Seal (3), 
a suit to take tbe accoants and wind op 
the affairs of a partnership cannot proseed 
in the absence of one of the partners, or, 
in the 6vent of his death pendente lit? , in 
the absence of his legal representative. 
It may also be ooDoeded that when an 
appeal has abated in part in respect of the 
heirs of a deceased appellant, tbe resnlt 
of Enoh abatement may be to make the 
appeal an imperfeotly constitoted appeal 
which the Oomt cannot proceed to hear; 
this depends upon the nature and scope of 
the suit; Kali Dayal v. Nagendra Nath( 4). 
In the present case, however, no sash diffi¬ 
culty arises, ae all the parties interested 
are now before the Court either as appel¬ 
lants or as respondents. Apart from this, 
there is considerable force in the con¬ 
tention of the appellants that the addition 
of the representatives of the deceased was 
unnecessary, inasmuch as the suit as framed 
waa a suit of tbe description eontemrlated by 
Order XXX of the Code of Civil Procedure. 
Such a cuit may be brought by or against 
a firm in the firm-name even thongh the 
firm may have been dissolved before the date 
of the suit, provided the cause of action arose 
before tbe date of dissolution Davis v. Mcr/it 
(5), Wenham, In ie, Battame. Ex parte (6). 
This may be done, notwithstanding the 
position that a firm is rot resognised as an 
artificial or juristic person : Oorbett , Ex paste 
Shand , In re (7), Ellis v. Wadewn (8), Sadler 
v. Whiteman (y) affirmed in Whiteman v. 

/2) 11 Jnd. Cas. 669; 36 B. 393; 13 Bom L. R. 617. 

(3> 31 C. 487; 1 A. L. J. 145; 8 0. W. N. 442; 31 I. 
A. 7'; 14 M. L. J. 147; 8 Sar. P. 0. J. 623. 

(4» 64 Ind. Caa. 822; 24 0. W. N. 44: 30 0. L. J. 217. 

(6) (»888) 10 Q. B. D. 436; 62 L. J. Q B. 401; 31 
W. E. 749. 

(6) 1600) 2 Q. B. 698; 69 L. J, Q. B. 803; 83 L. T. 
94; 48 W. R. 626; 7 Manaon 309. , , 

47) (1880) 14 Ch. D. 122 at p. 126; 49 L. J. Bk. 

74; 42 L. T. 164; 28 W. R. 669. 

18 ) (1899) 1 Q. B. 714 68 L. J. Q. B. €01; SO L. T. 

608; 47 W. R. 4i0; 16 T. L. R. 274. 

,9) (19l0i 1 K. B 79 L. J. K. B. 736; 102 h. 

T, 47 20 T. L. R. 872| 61 S. J. 375. 


Sadler (10) and oited in Ttrx v. Bolden 

(11). The proceedings in a suit 
eo brought continue in tho name of 
the firm, even thcugh the names of the 
partners are disclosed ; Order XXX, rule 2, 
Civil Procedure Cede, The case before us 
is not that of a fcuit brought in the names 
of particular individuals, as in Monmch.n 
Pcnd y v. Hdhu I hus n Fey (12), but 
rather that of a suit brought in the firm 
name, as in Bal E if sen v. Eci/.yi LA 
(13). From this standpoint, no valid objec- 
tion could be taken to the competence of 
the appeal, even if the representatives cf 
tbe deoea6ed were not added as parties. 
In our opinion, the preliminary objection 
cannot be sustained and the appellants are 
entitled to our judgment on the matters in 
controversy. 

As regards tbe 6r3t ground, we are of 
opinion that the accounts must be taken, 
notwithstanding the Bantans which have 
taken place as found by tbe Subordinate 
Judge. The Subordinate Judge has correct' 
ly held that there were two sets of aooounts 
taksn, the Bantan and the Nikash. The 
rcope and object of the two were not 
identical, as is clear from the samples of 
the Bantan and the Nikash which have 
been produced. The Bantan was an ad- * 
jaetment of tbe dues of tbe partners inter 
se on account of the inequality io the pro¬ 
portion of salt taken by each set of part¬ 
ners on their own account for sale by them 
to their own customers as opposed to joint 
sale of salt by the joint firm. Such an 
adjustment would 9how what quantity of 
salt bad been teken by each set of partners 
and bow much money would have to be 
contributed by one set to another on account 
of inequality iu the appropriation. In the 
other band, the Nikash at tbe end of the 
y6ar would show the outstanding balance 
from customers of the joint business and 
expenditure of all descriptions incurred 
during the year. Opportunity would, no - 
doubt, be taken on tbe occasion of thisf 


(10) (1910) A. C. 614; 79 L. J. K. B. 1050; 103 L. T. 
296; 17 Man son 236: 64 S- J. 718; 26 T L. R. 655. 

(U) (I912> 1 K. B.4S3 atp. 4«7; 81 L. J K B. 327; 
1C6 L. T. 30C; 70 J. P. 143; 22 Cox 0. 0. 72’; E6 S. 
J. 188; 28 T. L. R. 173. 

(12) 48 Ind Cas. 309; 28 C. L. J. 268, , 

(13) 531 Ind. Cas. 609; 17 C. L. J. 613. 
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yearly settlement of accounts, to rectify fcbe 
errors, if any, in the Bantan, which would, 
prima facie , form the basis of the annual 
account. Bat there has apparently been 
some misapprehension as to the true re¬ 
lation of a Bantan to a Nikash. One ex¬ 
treme view is that the Bantan may be 
entirely ignored and the Nikash taken 
irrespective thereof. The opposite extreme 
view is that the Bantan is absolutely con¬ 
clusive and that its accuraoy cannot be 
challenged at the time of the Nikash. 
Neither of these views can clearly be sup¬ 
ported. The Bantan was regularly taken 
in the presence of the parties or the r 
representatives, though its scDpe was limited. 
Consequently, if its accuracy is challenged 
at the time of the Nikasb, the burden lies 
upon the party who assails it to establish 
the alleged error. The elementary prin¬ 
ciple that an account once taken in the 
presence of Ithe parties interested and 
acquiesced in b/ them will not be lightly 
re-opened must plainly be applied to a 
Bantan; Me cellar v. Wallace (14), Moheth 
Chandra B'.su v Radha K ishore Bhattachar.ee 
(Id;, Qokul Krishna Dcs v. bhoshi Mukhi 
Vaii (16;, Mayniram v. Ltxminaray-in 
(17;, Jehaugir Oowas.ee v. Hope Mills 
Limited (»b;. Subjeot to this reeerv- 
ation, the Bantan oannot bs treated as a 
conclusive answer to the claim for acoounts 
for any period. This, however, does not, 
as the Subordinate Judge has correctly held, 
affect the decree in the former suit brought 
by the Rays against the Seals and finally 
decided by this Court on the 4:h December 
19iy. That decree confirmed the decision 
of the primary Court, and, though con- 
elusive between those parties, expressly 
left unaffected all matters outside the scope 
of the accounts comprised in that, liti- 
gation. The direction given by the Sub- 

ordinate Judge in this respect is not open 
to criticism. 

As regards the second ground, the evi¬ 
dence is conclusive that the salt bond busi- 
Bess was not dissolved at the end of 1320 

(14) 5 M. I. A. 372j 8 Moo. P C. S78- 1 Fn 
m 1 Sar. P. C. J. 453,. 18 E. R. 936; HE .R^j 

’(15; 12 0. w. N 23; 6 C. L. J. 580. 

^16) 13 Ind. Cas. 23, 15 0. L. J. 204, 10 C . W. N. 

(17) 32 B. 363, 10 Bom. L. R. 281. 

(18) 2 Ind. Cas, 294, 33 B. 210; 10 Bom. h. R. 488 


B. E., but continued till the end of 1321 
B. E. T ie case for the plaintiff) is that 
the dissolatioa was effected by the retiri- 
msnt of Jogendrakrishna and N.lkrishoa, 
two of the members of the plaintiff firm, 
from the salt basiness at the end of 1320 
B. E. Now, it is well-settled that where 
no fixed term has bsen agreed npon for 
the duration of a parenership, any partner 
may determine the partnership at any time 
on giving notice of his intention so to do 
to all the other pertners; Cnwsh y v. 
Maule (19) Bat the dissolution takes placs 
as from the date of the communication of 
the notioe : Mellerth v. Keen (2D). Tasted 
in the light of this principle, the case for 
the plaintiff firm completely collapses. In 
the. matter of the alleged dissolution by 
retirement, the parties acted in the most 
unbusinesslike way imaginable. The ob¬ 
vious course was to communicate their in¬ 
tention to dissolve the partnership in 
writing to the other partners. It is not 
Decessary to consider whether notice to the 
defendant firms would have been sufficient 
or whether notice to each individual mem¬ 
ber of each of the firms concerned was 
essential. No written notice was in fact 
given, and the oral evidence of verbal in¬ 
timation to some of ftr e persons interested is 
of the vaguest description. On the other 
band,, the evidence diecloses that the persons, 
who intended to retire from the business did 
in fact continue to take salt from the business 
and to associate otherwise with its work. 
In such circumstances, a presumption may 
legitimately be drawn in favour of the 

*Z :°T;oO £ h ° partnerahl 'p ; t’orson, v. 
Baywird (21), King v. Ohuc't (23). There if. 

in oar opinion no raasonaole doubt aa to the 
sound?aa of the .ou.luaion of the Subordi¬ 
nate Judge that there was no effe.tire 
dissolution of the firm at the end of 1320 

.I’ j ^ D . d oo that i4 was aontinued till 

it*°wa8^ ° f t 132l | B ' E ' In aa,h a •ontiDgensy, 
it was not only open to the Court but 

m.umbent upon it, to dire.t the ae.ounta t‘ 

b (I9) k a8i8 f i°i% a , ? Q * or DBdod tha '> ‘hat 

i ml mu!V s i a“ 195 atp - 608; 88 E - *■ 

(1859) 27 Bear. 238, 122 a. E. 390, 61 E. B. 

j. t Es 3,9131 u 

W. E. 851, V> E B I *7. 1 6 L - T - N - a > 6aJ ! 10 

10M» 3 ' ' I853; 17 Boav - 3 25.' 99 B. B. 169, 61 E B. 
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mentioned in the plaint. The accounts in 
a suit of this description have to be taken for 
the benefit of all the persons sonsernec; the 
ssope and extent of snob accounts mast be 
determined by the Ooort on the true state of 
fasts disclosed in the evidence and cannot be 
restricted to tbe limited 'measare of relief 
sl«imed by tbe plaintiff on inaccurate allege* 
tions, 

' As regards the third and fourth grounds, 
we have been invited to hold that each 
partner was entited to have separate dealings 
in salt and ooiild not be called upon to 
account for the profits of such transactions 
for the benefit of all tbe partners of the 
original business. This contention is opposed 
to the elementary rule that if a partner, 
without the consent of tbe other partners, 
carries bn any business of the same nature' 
as, and competing with, that of the firm, he 
must aecount for atd pay over to tbe firm 
all profits made by him in such basinets, and 
he must also * make compensation to the 
firm for any loss oocasioiel thereby. This 
obligation is formulated in section 2o9 of the 
Indian .Contract Aot and has long been 
recognised as a fundamental rule in tbe law 
of partnership : Aas v. Benham ( 23 ), Trimble 
Vi Goldberg (24), Qlai sing ton v. Thwuites (25). 
The rule is not applicable to a really differ* 
ent bugrnhss, though the same knowledge and 
information may be useful in both. In the 
case before ns, however, there is no doubt 
as to the true naure of the separate business 
carried on by some of the members of the 
salt bond partnership. The evidence makes - 
it abundantly clear that the separate trans¬ 
actions were of precisely the same natare 
as the business carried on by the partner* 
ship and that there was thus a breach of 
'duty of the partners concerned not to carry 
on like business in the same field of com¬ 
petition. The correctness of the view taken 
by the Subordinate Judge cannot be success¬ 
fully questioned. We may add in this con¬ 
nection that it was faintly suggested that 
the sum recoverable on accoant of this 
breach of obligation was limited by agree* 
ment to Bs. 5,000. The agreement, however, 


,(28) (1891) 2 Oh. 24*i 66 L. T. 25. 

(24) (1004; A. 0. 494] 75 L. J. P.. 0. 92, 95 L. T. 
163, 22 T. L. B. 717. 

(26) ( 18 * 8 ) 1 8im lv & St. 121; 1 > Z. Oh, 118, 24 
ft, R.153j67B.B. 60. 


dees not admit of such a construction ; tha 
sum of Rt. 5,000 mentioned therein wn 
prescribed as a penalty aud does not absolve 
the parties in default from the oligation to 
account for all the profits made in such 
business. 

As regards the fifth ground, it has been 
urged that the Court should not, at the 
preliminary stage, have gone into the ques* 
tion of the custody of the account books, 
that the investigation has, at any rate, bsan 
inadequate aud that the couolasion is not 
supported by the evidence. We are of 
opinion that this contention should prevail. 
Ssc.iou 257 of the Indian Contrast; Act 
makes it obligatory npon each partner to 
reader true accounts aud full information 
of all things affecting tbe partnership to 
any partner or his legal representatives. 
The occasion in this case will, however, 
arise after the preliminary decree is made. 
At that stage each partner should be served 
with the notice contemplated by section 66 
of the Indian Evidence Aot to prodace saoh 
accounts and papers as may be in his enstody. 
if be omits to prodaca tbe books and the 
books are proved to ba at tbe tims in his 
custody or under his control, the presump¬ 
tion recognised iu Illustration ( g ) to section 
114 Of the Indian Evidence Act may ba 
applied, namely, that evidence which could 
be aud is not produced has been withheld 
because, if produced, it would be unfavourable 
to the person who withholds it; Bern Ohandra 
v. Kali frosanna Bhaiurt (26), In such oir- 
•umatancas, secondary evidense will bscome 
admissible, and the party who haa withheld 
the document will not ba able to use the 
original document as evidenoa at a later 
stage without the consent of the other party 
or tbe order of the Court, as provided in 
section 164 of - the Indian Evidence Act. 
The procedure as to notice was not followed 
in the Court balow, and it has transpired 
that some of tbe account-books, namely, the 
books of 1318 B.E., 1319 B.E, aud one of 
the books of 1320 B.E. were, at tbe time^ 
the plaintiffs were called upon to produce 
them, actually in this Court in the records 
of. the appeal preferred in the previous suit 
brought by the Bays against the Seals. These 
books appear to have been subsequently 

(24) 30 0.1033, 8 0. W. N. 1, 30 j.f A. 177, 8 Sar. P, 
0.7. 629 (P. 0.). 
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returned to the plaintiff#, and they have ex¬ 
pressed their readine3a to prodasa them 
whenever sailed upon. In these circum¬ 
stance#, we are of opinion that the finding in 
the judgment of the Subordinate Judge 
relating to the custody of the aoiount hooka 
should be expunged and that the direction 
in the decree based threon should be omitted. 
When the enquiry is undertaken by the 
C jmmiesioner, proper orders aa to the pro¬ 
duction of asoount books and oth r papers 
by all the partners will be giv-n by the Sub¬ 
ordinate Judge on the 1 nes indicated above. 

The result is that this appeal 's allowed 
inpartaDd the decreo of the Subordinate 
Judge modified in two respects, namely, 
first, as to the ore to be made of the Bantan 
when the aooounts are taken, and, seoondly, 
as to the omission of the order for prcduc- 
tion of account books ; subject to these varia¬ 
tions, the decree of the Subordinate Judge 
will stand confirmed. The appellants will 
pay the respondents their costs in this appeal, 
but each costs will inolade only half the 
bearing fee, as the objection to the com¬ 
petence of the appeal has not been sustained 
and the decree of the Oonrt below has not 
been affirmed in its entirety, 
n. H. 

Apical allciced in pait. 



Ihe presumption whether a Hindu widow dealt 
with the income of her deceased husband’s estate 
as to make it an accretion to the corpus or not, 
must depend upon the circumstances of every case 
IP 17, col. 2.] J 

Whero a Hindu widow creates a usufructuary 

n f pi '° pC L rty ,et oufc to tenants, rents 
?m U r ^ ueat her death > though remaining 

" n !l 1S r hy > h l mo J tsageC9t cannofc be treated 
as accretions to her husband’s estate as in the real 

sense those rents—being transferred to the mort- . 

gagees must be considered to have been already 

spent by the widow, thus leaving no doubt as to her 

2°] tr6at th6m aS pelSOnal Property. 

Apart from any question of Hindu law the 
mor gagees, iu such a case, being really the land 

X ^ •accessors'* whoever 

^ h ero & Hindu widow execufps o ^ « 

that th* boIongiD S t0 her husband bnt Glares 
that he mortgagee would, if and whenever deprived ‘ 
of the same, be entitled to recover ? 

money from her personal property ,h„ mort / a » e - 
wide enough to include the enforcement"'’’.^'" h'“ 
personal liability even after her death r . ° 

a P s 4-ty d Vi in ~ 

view. [p. 1 &, col> f-j P 7 Act » would support this 

Appeal from a decree of < u _ ajj- 1 

Sir : 

Mr A mi { Z ,he Appe,, ‘» 1 <‘>- 

E,"«4:t ■’ NM '». 


ate at ore as' regsVdtT'llTr ,b, V ni * ’ 
detision of this Court is deeirsd JJ* ‘ 

interpretation be plMedT'^ 
in accordance with law. A H.v/ •** 
veith a limited share in properfy m«d e° W ' 
trarsfer, by way of mortgage , ? 

ofTa/r ir n b i 914 r d di8d aT tt eni; 
ftnslnary and the”’fosl* i We J® blth nB “’‘ 

cf year, and th/1' D B T d f f ° r * P6r !°f 1 

of H years. S:on after he r death "w' 
bnsband s reversioners took L ■ 

the mortgaged property without ’“v- tf 
tion from the mortgl^ K I ? Dy ° hl V’ 

by this enit the motgageVs r ' 

Of the bslsnee of money d ' To 

.. a. 
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June 2 d, 1921 . 

Present •— Mr. Dalai, A. J. 0. 

OHHANNU LAL and others—Plaintiffs 

— A PPlLLAIeTI 

» versus 

Mwnmmat RAJ KUAR and akoiekr- 
Di fend ants — Respondents 

Hindu Law—Widow, usufructuary mortgage bu— 
Property let out to tenants - Death of window—Rents 

unrealised , by the mortgagee—Accretions—Presumption 
—Construction of document-Mortgage-dced, inter pie 

r wr, ° f 7?l n , d ? Mortgage with personal 

liability—Liability, whether enforceable after her death 

— Transfer of Property Act (IV of 1842), 68 (n,J, 
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o! the defendants reversioners. The mort¬ 
gage-money was to be paid off oat of 
the a$afract and there is no dispute that 
a balance of Ri, 1,270*5-11 was dae to 
the plaintiffs on the date of the woman’s 
death. There was a farther prayer of the 
plaintiff* that a portion of this balance 
consisting of arrears o! rent of the widow’s 
lifetime recovered by the defendants and 
not., by the plaintiffs may be ordered to bs 
realised from the person and propsrty of 
th§ defendants apart from the assets of 
the. widow in the defendants'hands. That 
■am is a few annas under Rs. 300. The 
learned Subordinate Judge of Sifcapnr dec- 
rfted boththe reliefs, bat on appeal by 
the, defendants the suit wa 3 dismissed by 
the learned . Taird Additional D strict 
Judge of Lucknow. 

T^oe lower Appellate Court's opinion was 
thatj-the mortgage same to an end with 
the 4*|e of the widow and that the plaintiffs 
were not entitled to recover tbe balanoe 
personally from the widow. As regards 
arrears of rent it held that they ware 
aosumulations added to the sorpus of the 
husband’s estate and did not form the asjots 
of the widow. 

.<1 shall take ap the question regarding 
the arrears of rent first. In my opinion 
the lower Appellate Court has made a 
miatftke in .weighing the faits of the case. 
As. laid down in tbe ruling referred to by 
the lower Appellate t’onrt Bhigabiii- Koir 
v._ Sohadra Ko&r (1), “ tho test to be applied 
to. a ease of this description is to determine 
from ,Jthe surrounding airoamstano33 the 
intention ,of the widow. Did she intend 
tQ.. treat. the disputed property as part and 
parael of the estate of her husband, or did 
■be treat it ae a temporary ..saving liable 
*o,b$ applied by. her subsequently for her 
o^rn_ purposes.” If the test is applied to 
thp present ease it will be obvious that tbe 
•l»im of the plaintiffs maet prevail. A 
similar* opinion was expressed by their 
Lordships in the Privy Oounoil oase reported 
as Raja 'Rtfesvira Rajah of Ramnad 

V. Sun Jar a Pandiyasami Tevar (2). Tbeir 

• x ' ii i. » • . 

0 

(1) iaind Cas. 691: ISO. W. N.831. 

(2) 49 Ind. Cas. 704, 17 A. L. J.163, 33 M. L. J. 
lOAt 28-0# Wi N. 649; 29 C. L. J. 651; .25 M. L. T. 

400! Earn. !,. B. 885j (1919) M*vW. N. 611 , 42 tf. 
681) JO L, W. 822, 43 I. A. 6* (P, O.J. 
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Lordships pointed out at page 157* that tbe 
presumption whether a widow dealt with 
tbe income of her deceased husband's estate 
a9 to make it an accretion to the corpus 
or not, must depend upon the cirtum- 
stanae3 of every oice. In the Oaloatta case 
cited above, the loirned Judge! hava 
takou the trouble of distinguishing tbe 
case before them from a Bombay oase iu 
which rents realised from the tenants were 
held to be tbe asrets of a widow. The7 
observed: “This view mar, at first sigh 1 ’, 
6eem to militate against that adoptoi by 
S r Charles Sargenf, 0. J., in Rivett-Oarn ic 
v. Jivibzi (3). That case, however, is dis¬ 
tinguishable.In that case the 

rent had astually besn oolleated on bsbalf 
of the widow by her agent: at the time 
of her death it was consequently her 
money in tbe hand3 of her agent: no dis¬ 
tinction could thus be drawu between the 
sums already expended and tbe balanoe in 
tho bands of her agent.” In the present 
oase if tbe faots are considered in the true 
ligb*, the widow had already expended the 
rents due to her during her lifetime, t They 
bad already been transferred to the mort¬ 
gagees and thus her clear intention to treat 
them as her own personal property was 
disclosed from suoh action. 

Apart from all considerations of Hiada 
Law, the plaintiffs were really landlords up 
to the date of the widow’s death and whatever 
rents fell due daring the period that they 
were landlords mu9t be held to bs duo to them 
and not to their successors, tbe defendants. 

I mus f , now, proceed to a consideration of 
the question whether tbe balanoe dae to the 
plaintiffs on the mortgages is recoverable 
from the assets of the widow or not. For 
a decision of this question the only thing neces¬ 
sary to enquire is what was the contrast 
between tbe parties. In both the mortgage- 
deeds there was a clause almost in identical 
terms to enforce the personal liability of tbe 
i mortgagor. The mortgagees were declared 
to be entitled to recover tbeir money by 
suit from the moveable and immoveable prop¬ 
erty and person of tbe executant in ca90 
of the mortgaged Mauza going out of the 
possession of the mortgagees upon the claim of 

(3) 10 B. 473; 11 Ind. Jur. 103; Chitty’s S. O. O. 
B. 137; 6 Ind. Deo (n. s ) 706. 
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any ore for aDy reaeon. In the widest 
terms possible the exeantant has admitted 
her personal liability to pay the amount 
seaured by the mortgage. The lower Appel¬ 
late Coart has imported in these alauses 
the words “daring the exeautant’a lifetime’* 
withoat explaining how the expressions 
used in the two mortgagee restriated the 
personal alaim to the lifetime of the 
exeantant. In my opinion, the words are 
wide enough to enforae personal liabil.ty 
after the death of the exeootant without aDy 
reservation. If the widow has left aDy 
assets, the mortgagees are entitled to 
enforae their alaim against those assets. 
When there is a clear aontraat of this 
nature, it is cot neaessary to make any refer* 
«nae to the law of mortgage. If any author¬ 
ity _ were required it would be lent by t) e 
provisions of section 68 (a) of the 

Transfer of Property Aot where the mort¬ 
gagee is given a right to sue the mortgagor 
for the mortgage*money where the mort¬ 
gagor has bound himself to re-pay the same. 
It was pointed out on behalf of the respond- 
ents by their learned Counsel that no one 
deprived the plaintiffs of the mortgaged prop* 
erty and that the interest of the widow tame 
to an end with her death and by operation 

l • W -« 9 mU5t k ave b e©n well known to the 
plaintiffs when they took the mortgages. This 
is quite true, but it appears to me that the 

•ttases in the mortgage-deeds were entered 
to provide for sneh a contingency as the 

DMiod of th ‘ hB . Wid °" dyi “ 8 Wi * bin thB 

period of the mortgage. 

In my opinion the decree of the 6rat 

ntlhl l Wi9 V^n* 1 88fc the dearee 

of the lower Appellate Court and restore the 

dearee of the First Court with essts of this 

Court and the lower Appellate Court. 


N. H, 


Appeal ollotced. 


OASES. 



CALCUTTA H r GH COURT. 

Civil Role o 75* of 1920. 

January 18, 1921. 

rresent :—Justice Sir N. R Ohatterjea, Kr., 
and Mr. Justice Newbould. 

In re GANENDRA MALLIOK and other?— 

P ^TITIO! 4 F. R8. 

Land Acquisition Act CI of 1304^^.92— u Invest¬ 
ment in the purchase of other lands,” whether includes 
erection of buildings. 

Having regard to the definition of the expression 
“land,” the words “invested in the purchase of other 
lands” in section <2 of the Land Acquisition Act as 
amended by the Calcutta Improvement Trust Act 
include the erection of buildings upon the land, 
[p. », col. •.] 

Where, therefore, a debutter property is acquired 
by the Calcutta Improvement Trust, the amount 
of compensation for that property must be paid over 
to the trustees if the President of the Trust is 
satisfied that the money would be invested by the 
trustees in the erection of buildings, [p. 19, cols 1 

Rule against, the order of the Court of Calcutta 
Improvement Tribunal in (Civil Deposit) 
Oasc No. 407 of 1919. 

Baba Bepin Ohunder MulHc'i , for the 
Petit nnerj. , 

JUDGMENT.—The petitioners ia this ' 

case are the Trustees of a debutter estate. 

Scms lauds belonging to the estate have 

been acquired for the Caloutta Improvement 

Trust and a sum of Rs. 2.24,000 and odd 

is m deposit with the President of the • 

Ti banal. The petitioners applied to the 

President for payment to them of the ' 

amount so deposited in order that they 

might erect buildings on the exempted 

portion of the land. The President refused 

to pay the money and this Rule was obtained ■ 
to set aside that order. 

lb appears that only a portion of premises 
> 08 . 79 and 80 Collotollah Street has been ‘ 
acquired and the remaining portion is in the ‘ 
occupation of certain lessees. The term of the 
lease has cot yet expired. It is stated that ' 
the lessees have entered into an agreement . 
with the petitioners nnder whioh they would ‘ 
pay net profits to the extent of 7 and 7£ 5 
per oent. in addition to the existing rents ' 
provided buildings are erected on the ex¬ 
empted land by the petitioners, and that 
p.ans of such buildings have been approved 
by the Corporation. It is also stated that, r 
if advances are made to the contractors wbg 


% 
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would ereot the buildings, it will be advan¬ 
tageous to the Trust estate as the costs in 
that case would bel fs. As seated above, the 
petitioners applied to the President of the 
Improvement Tribunal for payment to them 
of the money. That, however, was refused 
by the learned President on the ground 

that it wae not a suitable mode of invest¬ 
ment. 

Now, saotion 32 of the Land Acquisition Act 
as amended by the Calcutta Improvement 
Trust Act provides that the Tribuoal shall 
order the money to be invested in the 
pnrohase of other lands to be hell onder 
*Jj e like title and conditions of ownership as 
the Und in respect of which such money 
shall have been deposited was held. Here, 
there can be no question as to the land being 
under the like title and conditions of owner¬ 
ship, because the proposal is to erect build¬ 
ings on the land belonging to the T'u t 
estate. The only question f »r consideration, 
therefore, is whether the erect ion of buildings 
would come within the words ‘ invested in 
the purchase of other lands” i a section 32 
of the Act. Having regard to the definition 
oF the expression land,” we think that the 
words ot ^section 32 quMed above wo. Id 
include the erections of buildings noon the 
land, and if the President is satisfied, that 
the money would l>e invested io the erection 
of buildings'as proposed by the petitioners, 
wb are of opinion that he is bound to pay the 
money over to the petitioner. 

We are informed that there is no question 
as to the petitioners being the sale trnsteis. 

he President may, however, easily satisfy 

himself as to the oorreotness of this state¬ 
ment. 

The learned President in showing cause 
states that the order of the 14th August was 
made upon a request made verbally by the 
Vakil for the petitioners and, eubseqaeoUy, 
on the 19th August, the petitioners sub¬ 
mitted an unverified application for re-con¬ 
sideration of the order of the 14th August. 

”<Wy, be is under a mistake because 

®. record shows that there was a written 
petition filed on the l4tn August, though 
is was uot verified. 

We think ui der these circumstances that 
the case shotlj go b>ck to the learned Pre- 
sidentof the lmprovtm nt Tiibuhal in order 

At be may satis y himealf as to whether the 

petitioners are the sole trustees of the Trust 


estate and, if so, whether the mouey would b 
invested in erection of bu Hingsonthe land an 
whether there is an agreement between them 
and their lessees for the erection of buildings 
on the portion of the land not acquired as 
mentioned in their petition and, if he i* 
satisfied upDn those points, we think that 
he should pay out the money to the peti 
tioners. 

. We assess the hearing fee in this Rule at 
two gold mohurs. 

List the record be S3nt down at once. 

J. p. *' 

Rule made absolute 


SIND JUDICIAL COMMISSIONER’S 

COURT.:: 

. Original Civil Sdit No. 373 op 1918. 

August 24, 19 0. 

Present :—Mr. Madgavkar, A. J. C. 

KHEMCHAND RATANCHAND- and 

ANOTHtB —PLAINT.PFi 

• . V3TSU8 

DHALOMAL and anothib — Difindavts. 

Specific Relief Act. (I of 1877^, a 25 —Vendor and 
purchaser — Vendor's title—Purchaser , right of — Parda- 
nashin lady , dealings with~Gcrieral rule when not 
applicable, • 

4 

A purchaser, while he , is not on the one hand at 
liberty to r use doubts which are not considerable 
or rational, cannot be compelled on the other hand, 
to take a title which will expose him to litigatiou 
or hazard. The question whether the doubt is 
reasonable must be determined on the facts of each 
- case, [p 22, col 2.] . • . , 

To cases where the husband, having entered into 
the agreenment, obtains his wife’s' consent and 
signature shortly afterwards, the law which throws 
upon parties, dealing with pardah-nashin ladies, 
the onus probandi of their understanding the con- 
' tents, has no application [p I', col. 2.J 

Mr. RirJaram Mewaram, for the Plaintiffs. 
Mr. Isardat Oodharam , for the Defendant?, 
JUDGMENT.—Suit for specific perform¬ 
ance of a contract of sale of a house by the 
plaintiffs vendees against the defendants- 
vendors. The properly ia suit Survey-sheet 
D-l, Survey No. 39, admessaiiag 94 square 
yards with a house, iu the Sadar Bazar 
Quarter, Karachi, was bequeathed by 
Lai »n M*H by a registered Will of 1839 
(Exhibit 25) to his younger wife, Vishnibai, 
wno in turn left it by a Will (Exhibit 43) 
to her daughter, defendant No. 2 Lajmibaj, 


a. s 
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The plaintiffs are the leading members of 
a charitable association called the Sarveh 
Hiteehi Ayurvedic Anshadhalaya Association 
and negotiated through their leading spirit 
Swami Vriktanand, plaintiff No. 2 (a), with 
defendant No. 1. Dhalcmal, husband of 
defendant No. 2, Laksbmibai; and on the 
21st August 19.7 defendant No. 1 passed 
the agreement (Exhibit 8) in suit in 
favour of plaintiff No. 1 Khemcband to 
sell the property for Rs. 30,000, receiving 
Ks. 2,000 as earnest money. On the 31st 
August this agre<ni9nt was s'gned by 
defendant No. 2 Laksbmibai and the 
transaction was to be completed according 
to the agreement in four months. On the 
yth November plaintiffs published a notice 
(Exhibit 32) in the Sind Observer of 
their proposed purchase. On 1st Decern- 
ber 1917 they received a letter (Exhibit 11 ) 
from Messrs. Kalumai and Co. as Pleaders 
tor Aeibai, step sister of defendant No 2 
Laxrmbai, asserting a claim to a half share 
in the property and objecting to the plaintiffs* 
purchase. The plaintiffs called upon the 
defendants to clear the title in respect of 
Asibai and her son Bachoomal ; and ccr. 
respondent (Exhibit 9) commencing with a 
letter on the 6th December ensned between 
the parties. On 22nd December 1917 the 

?w D *u aDt8 i V le . adsr inarmed plaintiff No. 1 

ltd tw P ,l a,Dt J had , been 8ailty of b ^eh 

forfeited 6 ’ the earDe8t was 

ThB casa of the plaintiffs i B that they were 
entitled to get rom the defendante a clear 
marketable title, free from donbt aa regards 

As , lbai ' bittbat the defendants 
had failed to clear the donbt so as to enable 
them to pay the balance of the purchase 
money and to complete the transaction. ' 
plaintiffs assert that on account of the rife 

defe 6 d ° ^ D , ded P roDerties Karachi t 
defendants delayed and obsti acted and resil 
from the agreement. 

The defence in the main ie that the defer 
ante bad cleared the title by prodneing to 

jlaintiffe the twoW.lls of lalanmal a 

v isbenbai. T hty assert that it was t 

plaintiffs who were not in poseession of 1 

necessary purchase amount to complete \ 

transaction, and failed to pay it and to tenc 
a conveyance. 

Two other defences were also raised whi 
may briefly be noticed. The first paragraph 


the written statement was that in addition to, 
the earnest raomy of Rs. 2,003 paid on the 
31st August the plaintiffs had also agreed 
bat failed to pay Rs. 10,003 on the next 
day. The second defence was that defendant 
No. 2 Loxraibai sigued the agreement with¬ 
out having boen read over to her and 
without knowledge of the contents. 

The following six issues were framed by 
my learned predecessor Mr. Raymond: — 

1. Did plaintiffs agree t > pay Rs. 10,003 
on the 22nd August 1917, if si, what, 
is the effect of the failure to pay ? Gan 
the defendants plsad this in view of the 
written agreement? 

2. Were plaintiffs justified in calling 
upon defendants to file a suit against Asibai 
with a view of obtaining the declaration . 
fre m the Court that Asibai had no interest P 
Does this fact disentitle the plaintiffs to specific 
performance ? 

3. Which party is guilty of breacbP 

4. Are plaintiffs entitled to spesifio 
performance P 

5. Are plaintiffs entitled to any damages, 
if so, what and from whom P 

6. General issue. 

Issue No. 2 was on the 12th August 
amended by me (Exhibit 36) as follows: — 
Were the plaintiffs justified in calling 
upon the defendants to have their title cleared , 
(as per the plaintiffs’ letters in correspond¬ 
ence Exhibit 9) as against Asibai ? Does 
this fact disentitle the plaintiffs to specific 
performance P ** 

The reason for the amendment was that 
Issue No. 2 as originally framed implied an 
admission on the part of the plaiutiffs that 
they had called upon tbe defendants to file a 
suit against Asibai. Bub no such admission was 
made either in the correspondence Ehibifc 9 
or in the evidence called by the plaintiffs. 
The defendants were, therefore, given the 
choice of an express issue and evidence as 
to whether the plaintiffs had called upon 
the defendants to file such a suit or of 
having the issue amended as it actually 
has been. The defendants* learned Counsel 
has chosen the second alternative and the 
issue has been amended accordingly. My 
nndings on these issues are as folljws :_ 

Issue No. 1. Evidence on the agreement 
set up by the defendants is inadmissible 
under section 92 of the Evidence Act. 
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luue No. 2 (amended). The plaintiffs were 
justified in calling upon the defendants to 
clear the title of the latter as. sg \inst 
Aslbai. TLii fact does not disentitle the 
plaintiffs to speoiflc performance.' 

Jut* No. 3. Defendants are guilty of breach. 
IfttfS; Bo. 4. Plaintiffs are entitled to 
specific performance. - ~ - 

/title No, 5 does not remain as the damages 
'Would bjave been rupees eleven thousand. 

luue No. 6. As per order. 
k My reasons for the findings are as fol¬ 
lows:^- a ; 

The defendants have led no evidence and 
have not asked to lead any evidence on the 
first issue, their learned Oounsel practically 
admitting in arguments the insuperable 
bar of section 92 of the Evidenca Act. In 
"view of- this admission, it is j needless to 
l&h>nr the point further. It is plain that 
when .the terms of the agreement are as 
clear and formal as in Exhibit 8, an oral 
agreement: which could ooly bs entered into 
atr tie time *of. sach written agreement 
Exhibit 8tto pay-so large a sum as Rs. 10,003 
on the • following day and not as they seem 
to state, Rs. 28,000 in . four months, cannot 
be admitted without rendering the express 
terms of section 92 totally nugatory. It is 
urged for the plaintiffs that an oral agreement, 
snob as the defendant No. 1 stti up, is on the 
face of it false and it must help to convict the 
defendant of falsehood and bad faith; and the 
fact that .this false oral agreement was set np 
aa early as 7th January through his Pleaders 
by correspondence convicts the defendant 
No. I- of. bad faith, even aboat the time of the 
completion of the contract. 

lfc will be convenient in this connection also 
to notice the defence that the document Ex* 
hibit*8 was notread over and ex plained to de¬ 
fendant No, 2 when she signed it. -Ao issuson 
the point was apparently originally dratted but 
Wa0TQ(4>;persjBbed:in. Certainly in the pro¬ 
ceedings .before me no snch ; issue was asked 
for and ne reference made except in the final 
orgnments.;T The writer of Exhibit 8 Jamiat- 
^i is dead. Q£: the other parties at the 
signature of defendant No. 1 the two defend- 
anta, deny that the agreement was read over 
or explained,'while Xeshamal witness, Exhibit 
*4, partner of plaintiff No. 1, asserts that it 
Was defendant No. 2 who 'claimed to exercise 
the tiglit of a pardah»nashin woman and 

ha: been examined on commis&ijn at her 

• • • • • 


house. A perussi of her evidence with its 
point-blank denial of any knowledge or act 
of the whole transaction except her bare thumb 
impression constrains me to the conclusion 
that it is totally unacceptable. Making every 
allowance for the position of a Hindu wife 
who has devolved the management of this 
property of hers on her husband, I cannot for 
a moment believe that when defendant No. 1 
negotiated and signed the agreement Exhibit 
8 and afterwards agreed and arranged for the 
parties to go to bis house and get bis wife to 
sign it, that threughonfc this long period and, 
according to the defendants, even up to the 
two years that have 9ince elapsed before her 
evidence, the husband should leave the wife 
in complete ignorance abont the negotiations 
or the agreement. To cases smh as the pre¬ 
sent where the husband, having entered into 
the agreement, obtains his wife’s consent and 
signature shortly afterwards, the law which 
throws upon parties, dealing with pariah* 
nothin ladies, the onus probandi of their 
understanding the contents, has no applica¬ 
tion. I would, therefore, hold that the defend¬ 
ant No. 2, when she signed, was perfectly aware 
and understood the nature of her act and that 
she is for the purposes of this snit in exactly 
the same positioa as the defend int No. 1. * \ 
Issue No. 2 is, in my opinioD,the crucial issue 
in this case and it must be considered along 
with Issue No. 3. The plaintiff», it should be 
premised, had pnrohased the property for 
a charitable dispensary. They have none 
of them a personal interest in the case, 
and the leaders suoh as Khemcfcand Rafcan- 
chand plaintiff No. 1 and Ghulam Qassein 
Kassim plaintiff No. 2 appear to be merohants 
of position and means.’ 'Plaintiff No. 2A 
S wami Vriktanand is an ascetic and practising 
physician, who does not charge fees for treat¬ 
ment and is equally disinterested. These 
plaintiffs have prodnoed clear evidence (Ex¬ 
hibits 18 to 23a) of regular books of account 
of three different firms and proved that the 
plaintiffs’ association had ample funds to 
complete the sale long before the expiry of the 
stipulated period of fonr months in the agree¬ 
ment. I am, therefore, unable to accept the 
version for the defendants which rests upon 
do evidence worth the name, that the plaintiffs 
had no money and could not, therefore, com¬ 
plete the sale. On the letter, Exhibit 11, from 
Messrs. Kalnmal and Co. and fchp correspond- v 
ence (Exhibit 9) od the evidence of the 

. - - - ' • - ... i 
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plaintiffs snd on the admission of the defend¬ 
ants there can be no question bat that it 
was Asibai’s claim which indaced a doubt as 
to title in the minds of the plaintiffs and 
caused them to delay payments and tender 
of conveyance to the defendants until this 
doubt was solved. 

. Tn this view, without injustice to the lengthy 
evidence and the elaborate arguments on both 
aidep, the case could have been to all intents 
and purposes tried or argued upon the corres¬ 
pondence alone, and the single ques'ion sub¬ 
mitted to the Court, whether, upon this claim 
of Asihai’p, met as it admittedly was by the 
defendants with the two Wills, the title offer¬ 
ed by the defendants was a clear marketable 
title which the plaintiffs were bound to accept 
or whether it was so clouded that the plaint¬ 
iffs were within their equitable rights in 
calling upDn the defendants to clear it, whe¬ 
ther in the manner expressed in the corre¬ 
spondence, Exhibit 9, Or in the manner admit¬ 
ted in the oral evidenoe, vie., by the defend¬ 
ants’ obtaining the signatures on the agree¬ 
ment of Asihai and Bacbuma] and two lead¬ 
ing members of the defendants* ceste and in 
any other reascnatle manner. 

• J The plaintiffs in addition to tfceir ordinary 
rights under section 25 of the Specific Relief 
Act and section lb of the Transfer of Prop- 
eity Act rely also on the concluding words 
in the third sentence of the second paragraph 
of the agreement, Exhibit 8: “That the ven¬ 
dor would also get the property free frem all 
disputes and incumbrances and also get the 
signatures of all the other claimants ( haqdars ) 
thereto.” 

. Ihe plaintiffs contend that Asibai, beirg 
express claimant and a step sister of Lakshmi- 
bai defendant No. 2, the defendants were by 
virtue of this sentence, bound to clear their 
title by getting the signatures of A sibai and 
Bacbuma]. As fer the tvo Wills, Probate was 
not taken cut of either of them, a D d Visbenbai’s 
Will was only registered after her death The 

two Wills, therefore, did not clear the title 
sufficiently. It is contended for the defend¬ 
ants that the word 'hcqdar' means not 
any oidinsiy claimant hot only a rigbt'ul 
claimant, and applied only to Lakshmibai 
whom the parties had in contemplation! 
The two Wills it is contended sufficiently 
cleared the title. 

The equitable lights of the partier, whe¬ 
ther uider the general law or under the 


agreement, can cnly he oonstrned ard 
given effect by the Omit in a spirit rf 
fairness to both partiep. The phrase “Mar¬ 
ketable title free trim lease rable doubt” 
m8y be incapable cf legal definitirn ; but 
the purchaser, while he is n»~t cn the cne 
hand at liberty to raise doubts which are 
not considerable rr rational, cannot he 
compelled cn the other hand to take a 
title which will expose him to li f iga»irn 
or hazard, Pyr e v. Wader ghom (1), ccoti 
and Al aret's Contract . In re, ccottv. Alratte 
(2). The question whether the doubt is 
reasonable must be determined on the facts 
of each esse Ahmeabhoy Rab.lbhoy v. Sir 
1 inshato Petit 13). 


wn me actual tacts rt 


«'■' 1 8 case, i am 


of opinion that the doubts of the plaintiffp, 
as instructed by their legal advisers, were 
reasonable. First of all, the right of a 
Hindu, such as Lalanmal, who had brotherp, 
to bequeath properly by a Will may be 
open to doubt. See ndly, Yishenbai’s Will 
was not registered till after 1 er death. 
Tbiidly, no Probate had been taken 1 out 
in respect of either Will. ]fc i 8 tiue that 
the law d- es not. compel interested 
parties to Peek a Probate of the Will of 
a Hu do in Karachi, tu\ on the other 
bar d, it is equal y true that so lor g as 
Frcbate is tot. irken iu f , it is open to 
interested paitiep to chal er ge the geruire- 
nees or tie validity of the W ill and of its 
pj o\ lsionp. Lastly, theie vss the patent 
fact that Asihai, a stepsister oftheowrer 
defendant No. 2lnd, through h.r Pleader*, 
formal y asserted to the plaintiffs ber 
claim to hi If the property in suit as 
against the defendants. ] do not think it 
can be eaid that a reasonable purchaser 
wculd feel upon the two Wills alone that 
he was protected from fnrther litigation 
and harassment on the part of As bai, who 
had never admitted their genuineness cr 
va idity. The doubts of the plaintiffs 
were, therefore, reasonable and they were 
justified in calling upon the defendants to 
protect tb« m a^akst any action on the 
part of Asibai and her heirs.‘ 

The positive suggestion of the pl» in tiffs 

1X \iV Dct ft °foal y ex’© d to 

^ ?n? 1 i , r ? a 7 >1,C8E * l«»O.B H 248. 

12 R 4.74 9 va i *2* at P 61 * C4 J.. J. » h 821; 

12 K. 474, 73 L. T 43; 43 W. R. 6*K 
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the filing of a suit against Asibai by the 
defendants. The first alternative they 
proposed was that the defendants should 
Obtain the signature of Asibai and her son 
Baohomal. When the defendant No. 1 
profefS'd his inability to do su, thoy 
made a further suggestion. They suggested 
that half the purchase amount should be 
deposited by them with some solvent and 
respectable third party agreesbl8 to both 
and that it Bhould remaia in deoosit upon 
interest at 12 per oent. payable to the 
defendants who would not withdraw the 
principal, until the doubt as to Asibai’a 
claim was solved. It appears to me under 
the oircnmstances to have been a reasonable 
offer, which in any case shows the alacrity 
and desire of the plaintiffs to complete 
the transaction. It was, however, refused 
by the defendant No. J. . 

• The a'gament for the defence that 
Yishendas witness, Exhibit 41, had taken 
a mortgage on the property for Rs 6,000 
from the defendants a’one .without Asibai’s 
signature and that) the p'aintiffs should, 
litre Yishendas, have been content with the 
title, is in ray opinion sufficiently m9t by 
the plaintiffs. Tt e latter : justly pointed 
out that Aaibai’s claim only ex 1 ended to 
half the property which was worth Rs. 50,000 
and, therefire, a mortgagee to whom 
Asibai had made no claim, and in any 
case a mortgagee to the extent of Rs. 6,000 
or all well bs satisfied with a mortgage 
without Asibai's signature, whereas a pur¬ 
chaser of the wh )le properly foi’R 3 . 30.000 
to whom Asibai had notified her cliim, 
was very differently circumstance!. 

I conclude, therefore, that, as in the 
casi of Ahmeibhou Habibbhoy v, Sir 
Dinshaw Pelit (3), H*)i Ma\omed Mitha 
v. Musasi Essi i (4) and Shrinivasdas 
V. Mehetbii (5), the plaintiffs bad 
loom for reasonable doubt both in law and 
in fact, as to the title, on the date of the 
suit, in spite of the Wills, and were justi¬ 
fied in calling upon the defendants as 
they did in their correspondence and other¬ 
wise to clear title. How to do so was 

• (4) 1R B. 0 7; * Tad Dec 'n. a ) 443. 

(51 03 Ind ' as. 27* 4 1 B JO <; 21 M. L T. 236, 32 
M.L. J, 7 -j *9 Bom. L. R 1>I, (1917) M W. S. 

210. W. N. 658, .6 C. L. J. 311; 41 I. A, 30 

(P. o,)» 


a matter mainly for the defendants. It 
did not suffice for tha defendants to 
say that Asibai declined to give her 
signature. As a matter of fact, her son 
BsoSumal states on oaih in the box that 
though he made the olaim through Messrs. 
Kalumal and Co. of his own accord, his 
persistence in it was direot*y instigated 
by the defendant No. I, who asked, him 
not to withdraw from the claim so as 
to enable. him, the defendant No. 1, to 
resile from the agreement. The matter, 
however, is one of the word of Baohomal 
as against that of tha defendant No. 1; and 
it is unnecessary for me to express an opinion 
as to whether the defendant No 1 did or did 
not go to this extent It suffices for the 
purpose of the present suit on the de¬ 
fendant No. l’s own admission that he 
did nothing beyoDd producing the two 
Wills to hold that he did not solve Ihe 
reasonable doubts of the plaintiffs as he 
was in law bru >d to do and did not even 
meet their suggestion of leaving half the 
purchase amount ia deposit. 

In this view of the case it i9 not, strictly 
speaking, necessary to consider whether 
the word 4 hiqlar* ’ in the agreemmt is 
confiued to the rightful owner sash as 
LaxraiVai or to quite new o'aimants such 
as Asibai and Baohomal, who asserted 
them, ■ though they have now in Ocurt 
agreed to give up all cla : m to the property. 
Reading the agreement as a whole, l 
should s»y that the parti s and the writer 
meant by the feutence aod the word in 
question that the defendin*.s bound them- 
s.lves to give to the fUintiffs a tide free 
from all ress >nable doubt and that they 
had not then in contemplation any par¬ 
ticular olaimant whether rightful owaera 
such as Lnxmibai or others such as 
Asibai.: The case is, therefore, clearly 
distinguishable from oasej snob as Bi+leahri 
Pruid v. Mvhint Jair am Qir (5) where the 
purchaser iaaisted on iucliding . iu the 
conveyance a clause giving him au abso¬ 
lute warranty of title, and failing such 
insertion withheld payment of the purchase- 
money beyond the time fixed. Tbi* case 
has b\en distinguished in the recent case 
of Madurai Ohetty v. Babu Saheb (7)» The 

9 A 7’V*: »4 T A. 173, 6 Sar P. 0. J. 6’; 5 Ind. 
Deo. (». a 933 P C ). • • 

(7 ) 62 Ind. Cas. 971. 
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facts of the latter case are somewhat 
analogous to those of the present. Until, 
therefore, the defendants had satisfaotciily 
solved this reasonable doubt of the plaintiffs, 
t/be plaintiffs were justified in notpajiog the 
balance of the purchase amount acd tendering 
a conveyance but in coming to Court for 
investigation of the title and for specific 
perfoimance, if the title was &ood. The 
defendants were not justified in cancelling 
the agreement or forfeiting the earnest- 
money, Jamthed Ehodaram Irani v Bur or.i 
Dhunjibhai (8). 

I would, therefore, hold on the third issu 9 
that the defendants are guilty of the 
breach and, as in the Madras case quoted 
above, that the purchasers are entitled to sue 
for specific performance and enquiry with 
a view to clear-up the question of title. 

The question, therefore, remains whether 
on the fourth and fifth issues the plaintiffs 
should be granted specific performanca or 
damages only. No ' reasors hava been 
pUced ' before me to disentitle the plaintiff i 
to specific performance. The defendants 
have executed a second mortgage for 
Its. 12,000 in favour of the same mortgagee 
V'sheodas Fatehchand. It is also in evidence 
that from the d&y cf the agreement up 
to the dey of conveyance and until the 
end of 1919, landed 'property in Karachi 
has been rising in: valua at varying rates, 
at different times acd in different Quarters 
although, during the last few months, the 
greatest rise hes paes:d and there has been, 
if any thing, a tendency to fall thongh not by 
any means to the rates before the agreement. 
The amount of the two moitgages is, however, 
amply covered by the balance of the purchase 
amount, and the fluctuations, though they 
make it difficult to assess damages on the 
day r of the breach, induce no such difficulty 
in-specnfio performance. 1 would, therefore, 
follow -the usual rules which, except for 
reasons shown, grant specific performance, 
and answer on the fourth issue that the 
plaintiffs are entitled to specific perfoimance 
and not- to damages on the fifth issue. 
On the evidence of the brokers those cited 
for the plaintiffs are professional brokers 


(S)82Ind Ces 246; 40 B. 289; 80 M. L J 
L W. 239, 19 M L. T. 184; 14 A. L. J 225; (19 
1M.W.N. ?29; 18 Bom L. B. 163, 23 O h 
20 0. W, N. 744, 43 I. A £6 V J\ C.). 


while those for the defendants are small 
men. For this reason, so to speak, I would 
assess the damages at Rs. 13,000, if specifio 
performance had not been granted. 

On the general issue the learned Counsel 
for the defendants has argued that as the 
plaintiffs doubts as to title have, now, "in 
the face of Bachnmal’s admission in the 
witness-box. vanished and are now seen to have 
been groundless, tb e defendants are entitled 
to their costs from the plaintiffs even 'if 
the findings on the other issues are againBt 
the former. The question of oasts is; bow- 
ever, one for the judicial discretion of the 
Court both on its findings and on its 
general view of the conduct of the parties. 
The findiogs are against the defendants. 
Conduct iu the case of vendors and pur¬ 
chasers must be such as can be expected 
from parties dealing fairly and squarely 
with each other. In the present case, 1 
am clearly of opinion, (hat the advantage 

in this respect is entirely with the plaintiffs 
and against the defendants. The plaintiffs 
have been throughout, subject ta the doub s 
arising through Asibai’s claim and the counsel 
of their advisers in respect thereto, ready 
and anxious to perform their part of the 
contract. The conduct of the defendant, on 
the contrary from the time that Asibai put 
forward her claim, appears to me to have 
been precisely the opposite. There is very 
definite evidence of the broker Bhagwanji 
(w.tness Exhibit 13) to show that tie 
defer dant was after the agreement ready 
to sell the property for Rs. 45,000. There 
is the evidence of Baohumal that the de- 
ferdants ashed him to persist in his claim. 
Defendant No 1 appears to have refnsed 

r’ p . 01 * telegram on the 7th December 
frem the pUintifls atd to have delayed 

and ly 99 j , letters Hie 6th, 19 h 

f° d December, that is to say, tie 

date after the expiry of the period fixed 

in the agreement for the conveyance. He 

appears to have repented of the sgreemetf 

very soon after it, probably in view of the 

rising prices and to have been only waiting 

a V n , d i4 0tl the earliest possible 

most w" December. To this condnot 

the .A u the , faIse defences raised in 
the suit such as the alleged agreement in 

Iseue No. 1, and the alleged emission to read 

N, d 2 tbe “dement to defendant 

^ ’ • Nothing ma.e is needed to justify fch© 
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placing cf til the plaintiffs* costs on tLe 
defendants. 

* There will, therefore, be a decree fer the 
plaintiffs in the following terms : — 

' The plaintiffs do deposit Rs. £8,0C0 in 
Coart nithin 15 days of this decree and 
to tender a conveyance as in the egresment 
Exhibit 8 and the two defendants within 
a week of i u ih dc p sit do pass the conveyance 
in respect cf the properly in suit- in favour 
of the plaintiff?, the Sarveh Hitoshi 
Ayurvedic Aushadhelsya by its present 
Chairman Sw&mi Viiktanand, plaintiff 
Fo. 2a, free of all incumbrances and claims. 
On the defendants failing to do so, the 
Nazir will execute the conveyance for them. 
Out of the amount paid iuto Court by the 
plaintiffs, the defendants, or on their defauU, 
the Nazir will make up the accounts of 
the mortgage with Seth Vishendas Fatch- 
chand, witness, Exhibit 41, ani redeem the 
two mortgages wilh interest and have them 
endorsed by the mortgagee as paid off and 
made over to the defendants. The balince 
of the purchase i mount after deducting 
tb® amount found due to the mortgagee, and 
the amount due to the plaintiffs for costs, if 
the plaintiffs so desire, will be made over 
to tb® defendants. 

J. r. & N. h. 

Claim decreed %tith coats. 
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OALOUTTA HIGH COURT. 
Apieals from Original Dicabes 
Nob, 251, 260 10 263, 266, 280 to 233 

CF 1919, 

May 20, 1921. 

Jlreienti —Justice Sir AsntoBh Mookerjee, Kt., 
and Mr. Justice Buckler d. 

MOH1NI MOHAN BANERJEE and others 

— Appellants 
venue 

SKCRETARY of STATE for INDIA 

IN COUNCIL AND OTHERS—RlSFONDRNTS. 

Land acquisition—Principle of assessing compensa¬ 
tion — Potential value - Operative effect oj special 
adoptability or fulute utility — Test. 

Tribunals assessing compensation must take into 
account, not only the present purpose to which the 
land; ia acquired, but also any other more beneficial 
purpose to which in the course of events it might, 
within a reasonable period, be applied, just as an 
OWPOr might do if he were bargaining, with a 


purchaser in the market, [p. 27, col. 1.] 

The operative effect of speoial adaptability or 
future utility must be estimated, not by idle specu. 
lation and impractical imagination, but by prudent 
business considerations such as would weigh with 
au intending purchaser at the imaginary market 
which would have ruled, had the land been exposed 
for sale when it was subjected to compulsory 
acquisition, [p. 27, ool. 2.] 

Too much importance must not be attached to 
ovidence of offers in ascertaining the market value 
of land; but the positiou is different where the 
question is, whether there is a market at all for a 
tract of land for use for a speoial purpose, [p 2P 
col. I.J * 

Fer Bucklatul, J .—In assessing the compensation 
payable enquiry should be made as to what is the 
market value of the laud when laid out in the mo*t 
lucrative and advantageous way in which the owner 
could dispose of it. Whether or not the particular 
way in which it is claimed that the land if so laid 
out could be disposed to the best advantage to the 
owner is one appropriate to prevailing’conditions is 
a question of fact to be decided according to the 
circumstances of each case [p. 2P, col. 1.] 

Appeal against the decrees of the Addi- 
tional District Judge, Howrah, dated the 
23rd Judo, 1919, 

Babas Ohnru Ohanlra Biswas and Bhujar.ga 
Bhuscn Mukerjee , for the Appellants in 
Appeals Nos. 251, 260 to 263 and for the 
Respondents in Appeals Noe, 266, 280 to 
28?. 

Babas Ram Oharan Mitra and Surendra 
Nath Quha % for the Respondents in Appeals 
Noe. 251, 260 to 263 and for the Appellants 
in Appeals Noa. 265, 280 to 283. 

JUDGMENT. 

Mookerjee, J.—These ten appeals are 
directed agai6t five awards made by the Land 
Acquisition Judge of Howrah in five refer, 
enses onder section 18 of the Land Acquisi- 
tion Act, 1894. The Oollestor made hia 
award in eaeh ease on the basis of the ton- 
dition cf the land at the time of the declara¬ 
tion. He adopted a three-fold classification, 
namely, homestead land at Rs. 400 per bigha, 
garden land at Rs. 100 per bigha and tank 
at Rs. 40 per biQlia. The tlaimants applied 
in eaeh case for a referenoe to the Oourtr 
under sub-section (t) of sestion 18 and for¬ 
mulated the ground of their objection to the 
award of the Collector in these terms: 
"The land acquired is locate jnst by the side 
of a brick-field ; it could have been a brick¬ 
field in future and the value of the land 
should consequently be assessed at not less 
than Rs. 1,500 per bigha** Thus the tub- 
stantial question for consideration on the 
reference was, whether the land ilnold be 
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valued od the basis of its actual condition at 
the time of the declaration or whether its 
special adaptability for possible nse as a 
brick field should be deemed a relevant 
element in the determination of its market 
value. The Distriot Judge gave effect to the 
contention of the claimants that as the lands 
adjoined brick-fields and might at any time 
have been converted into brick-field lands, 
their speral adaptability for the purpose was 
a material factor in the assessment of their 
maiket value. But as the situation and con¬ 
dition of the lands would render necessary 
an appreciable expenditure of money to con¬ 
vert them for use as brick fields, he assessed 
their value at Rs. 800 per bigha . The 
Secretary of State for India in Council has 
appealed against the five awards on the 
ground that the District Judge should have 
valued the lands to their resent disposition 
and should not have valued them on the 
conjectural ground that they were capable 
of conversion into brick-field lands or even 
as lands which might be absorbed into 
neighbouring brick-fields. The claimants, on 
the other band, have preferred 6ve appeals 
against the awards on the ground that 
although the District Judge bad adopted the 
principle of special adaptability, the maiket 
value of the lands as assessed by him was 
inadequate, as he had allowed for cost of 
converiicn on too liberal a basis. The ten 

re open all the import¬ 
ant questions in controversy before the Dis¬ 
triot Judge. 

• As regards the appeals preferred by the 
Secretary of State for India in Council it is 
mapife.t that tbe Di.triot .7 nd „ e rj ^ h „ 
detuned to aBsese the market value of the 
laid, Eolely on the basis of their a.toal 
disposition at the time of s.qoieition. 
The prireiple that tbe fairest and most 
favonrable principle of aompensation to tie 
owners is to estimate the maiket valoe of the 
properly not ...ording to its present d s- 
position, but laid out ,n the most lnsrative 
and advanteseon. way in whi.h the owners 
could diepoee of it, was regarded as wpII 
established by Garth, 0. J. in tbe.aee of 
Irerr.c\and Burral v. Ccllector of Calcutta (1) 
The dcctrire was applied by SargeDt O T 
in the cape of Collector of Pco a v. Kas\ina'th 
(2) when he formulated tbe question forsoiu- 

(1) 2 C. 10?; 1 Ind. Jar. S67; 1 Ind. Dec n a I 

t2; -O B. t*5 at p. 6ty ; 5 Ind Dec. x. s ) 1 


tion as to what would be the most lucrative 
and advan'agecus way in which the owner 
could dispose of it and what would be its 
maiket value if so laid out. The came view 
was emphas'zed in different terms in 
Fink v. Secretary of State (3) t "The prob¬ 
able use or land in the most advantageous 
way, in aooordance with or following tbe use 
already made of .neighbouring lands, leids 
to speculative advanoe in pricep, and 
regard she u’d be had to 6ach advance, 
Tbe utility of land is certainly an element for 
consideration in estimating its value, that is, 
the utility which may be calculated by a 
prudent businessman.” The limitation in¬ 
volved in tbe concluding words of this passega 
is of fundamental importance, for as JenkiDP, 
0. J. observed in Fa h 8 Chandra Mitra v. 
Sec-elary of State (4), what has to be deter¬ 
mined is tbe "market valoe of the land” 
which may be roughly described as the price 
that an owner, willirg and not obliged to tell, 
might reasonably expect to obtain from a 
willing purobaeer *ith whom he was bargain¬ 
ing for the sale end purchase of the la d. 
Precisely the pame test was indicated ly 
Moulton, L J. in Lucas and Chester Held Oat 
and Water Foard # [ n re (o», when he observed 
that the owner is entitled to be paid tbe full 
iri.e for his land*, and any and every 
element of value which they poetess mist 
be taken into ccnn'deration in so fir 

as they »i create the valne to bim. This was 
approved by the Judicial Committee in Cedar 
Bcrub Manure:u ing and Fouer Co. v Locate 
lb), and is in asooidanco with the opinion 

previously exprerred hy Veug! an Vt illam L. 

J., in Ettilfa and Merthyr Fare Steam Col - 

Z frt V * ridd Compar. v , 

), hat m a6§e8eirg com pen8alie n 

L V . e t y „ t 7>‘ D “ e,aF ' e Wbiab » in «»«er.e as a 
f».t at tie moment when (he noliee (o treat 

IS given as also the prchahle nee whi.h might 

K mB .? e v '. fcB Prfpe,ty »«•* taken 

to .CT.s.derat. od, allboogb we csncct take 

Ln/ioir^T 5 •ontingen.y which .anrot he 
anticipated and oacnot be measured. That 

(3) 84 C. 69P at p. 604. 

(4) 1>- Ind Cas 63> ; 17 O. L J 84 . 

T. 707 rfj' p K ^7 L B: 7 1^ J - K - B. ICOOi 99 L. 

,1, ,0,i; X o ' a k G ,“- 1 ' 2 * T. L. E 8E8. 
878 > 0 T L. E £93 8 ’ 83 ^ J - P ' »*. 10L.T. 

627 ; 7 87 L°T. £^',8T S L.R.6ol' * ® 613i 80 Bl 
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there, is room for divergence of opinion in the 
application of the principle to the fact* of a 
concrete case, is illustrated by the coarse of 
events in the litiaa'ion last mentioned, where 
the House of Lords disigreed with the C3n- 
clnsion of the Court of Appeal which had 
reversed the decision of the primary Or art ; 
Bui*fa ond Merthyr Dire Sttan Collieries v. 
Bontypii id W*terwo'ks Company (8). The sib- 
stance of the matter is that tribunals assessing 
compensation mmttake into acsount, not ody 
the present purpose to which the land is 
applied, hot also any other more benehcial 
pnrprse to which, in the coarse of event*. it 
miaht within a reasonable period be applied, 
jact as an owner might do if he were bargain¬ 
ing with a purchaser in the market, The 
recognition of this potential value, as it has 
b ten sailed, may be found in a variety cf 
cases, Beg v. Brown (9) (Potential value of 
agricultural land for building purposes) ; 
Ripley v. Q. N By. Oo. (10) (Contiguity of 
lend to a reservoir making it suitable for 
building a mill) ; Brown v. Commissioner for 
Railway* (11 (Future pro6table working of 
mine); 0*saiinsky v. Corporation of Manchester 
( 2) Browns and Allen on Compensation, 659 
(Contiguity of land to a lake, making it 
specially adaptable for me as a reservoir) ; 
Liidel and New Castle and 0 it she ad Water 
Co., In re (3) (Fitness of land for reservoir) ; 
Ooughar.d Aspatrii, Silloth and District Joint 
Wafer toird , In re (14) (F.tDess of land as 
base'or water suppb ); i mey v. North-E stern 
By. Co. (lh) (Adaptability of land for 
railway purposes); Ceder Rapids Manufacturing 
and fewer Co. v. lacoste (t) (i-uitability for 
development of water power). The principle 
has also been applied where the lard of tie 
claimant, though not in itself adaptable for 
a reservoir, is so adaptable in ccDjnnoticn 

(8* (1903) App. Cas 426; 72 b. J. K. B. 805; 89 L. 
T. 280, 52 W R. I»a, 10 T. L. R. 673. 

(0) (1667) 2 Q. B. 630, 36 L. J. Q. B. 322; 16 L. T. 
827; 15 W R. Ob?; 8 B. & S 456. 

(10) (1876) 10 Ch. 486?81 L. T. 869; 23 W. R 685. 

(11) (1890) 15 A. C. 240, 69 L. J. P. 0. 62; 62 h. T. 
469. 

(12) (1883 1 2 Hudson on Compensation 1"46. 

(13 »1*79) Browne and Allen on Compensation 
678; 90 L. T. 44n. 

(14 (1908) . K B. 6 ’ 4 ; 72 L. J. K. B 985* 67 J. P. 
187- 61 W. R. 6V 0, 88 L T. -2 , affirmed on Appeal 
(11 Oi) l K B. 4*7, M J.K.B 4 r- «» J. P. 2*9; 
62 W. R. 6 2, 90 L. T 4 : 4 ; 20 T. L R 79 

(»6 1)914, 3 K. b. 629, 83 L. J. K. B. 1640, 111 

Ia T. 677. 


with other adjacent lands belonging tn other 
o vners: Mayor of Tynemouth an i Duke of 
No*thumbarland, In re (Id) Eiamolefl of 
the recognition of the doctrines of potential 
value and special adaptability mav also be 
found in the cases of Rugli Mills C 0 . v . 
Becertary of <tale ( I 7), Bajendra Nath Baner ee 
v. ** ecnt ryof State (IS), Mul.i Khe<$ey, In 
re (ly), • Qovernrnent v. Dyil Mui. (29), 
Dhnnnhhoy , In re (21), Dorahji Qurs't i, 
I\ re (22), s’orr.6»», JamielH , In re (23 Da'ja 
Khuthal v. Assistant Coliector t Surat (24) Tne 
true rule was tersely stated by L rd DjDedinin 
priDonncmg the opinion of the Judicial Com* 
mittee in two recent oases. In Cedar Rands 
Manufacturing and 1 over Co v. Lacoste (6) he 
formulated the proposition that the valae to 
b9 paid for is the value to the owner as it exists 
at the date of the thking; such value 
consists in all advantages which the land 
possesses, present or future, but it is 
the present valua alone of such advantages 
that falls to be determined. In 0Hum v. Ci y 
of Vancouver (25) he added the neoessaiy 
oorollary that while all opportunity of emploj« 
ment for a certain \ u *pose in regard to the 
position of (he land to be acquired ia to be 
taken into account, there must come a point 
where the opportunity becomes so remote 
as to he negligible. This brings into clear 
relief the fuudamenfal importance of the test 
that the operative effect of special adapt¬ 
ability or future utility, (expressions which 
have sometimes been criticised, nrt wholly 
without reason) must be estimated, not by 
idle speculation and urpraotical imagina¬ 
tion, but by prudent bu-iness considerations 
such as would weigh with an intending pur- 
chaser at the imaginary market which woald 
have ruled, bad the land been exposed for sale 
when it was subjected to compulsory acquisi¬ 
tion. Let us dow examine the oiroumstances 
of the case before us iu view of theee 
principles. 

(16) (1903; 89 L. T. 657; 19 T. L. R. 6 .0; 67 J. P. 
425. 

(17) 8 Ind. Cas. 800; 12 0. L. J. 489. 

(18) 82 O. 848 at p 

(19) 16 B. 27 ; 8 Ind. Dec. (N, a.) 1 9. 

(2”)) 9 Bom. L. R. fc9. 

(2i) 0 Bom. L. R. 70t. 

(22 - 10 I om. L. R- 1 75. 

(23) 10 Lom. L. It 6 <6. 

(«t4) 21 Ind. Cas 320, 38 B. 27, 15 Bom- L. R 815, 

^26; il9:6; 85 L, J, P. 0.95, 113 L, T. 759* 
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It is an admitted fait that the lands ac¬ 
quired are at a short distance from the Bally 
•anal which has numerous brick fields along 
both its barks. Three of these brick-fi aids 
were owned at the time of the declaration by 
Ghose Kumar and Ball. These brick-fields 
adjoined one another and the acquired lands 

were sut off from direct access to the canal 
by their interposition. It appears from the 
evidence of the superintendent of the East 
Indian Railway brick-fields that bricks are 
made either from natural olay or from silt 
deposit. There is no evidence to show that 
there was such a depth of natural clay on the 
acquired lands that they could have woiked 
as brisk fields for any length of time. Con¬ 
sequently, it may be aesumed that the 
acquired lands could not be profitably need as 
independent brick-fields witbeut deposit of 
eilt. To obtain the requisite deposit of silt, a 
regular water supply would be necessary 
and as tie acquired lands were cut off from 
the canal by intervening brick-fields, they 
could only have been of value for brick-field 
purposes if they should be acquired for and 
included in the neighbouring brick-fields. The 
claimants must accordingly show, in order to 
establish tbeir proposition that tbe lands 
should have been valued on a brick-field basis 
that there was reasonable probability that 
the lands would, but for their acquisition, 
have been included in those brick-fields. Thic 
assertion is not based rn a mere hypothesis 

l k h ? t , B « fl ntithed io the adjoining 

brick-fields, their owners might, in the normal 

courte of events, seek for room for expansion. 

The claimants have actdally proved that plots 
of land have from time to time been added to 

™ * u tt ‘ l6 ?‘ ° tB bri.k- 

field. T hey have aho prov.d by reliable 

eviden.e tbat Komar and Boll bad negotiated 

*or Pur.ba.e or leare of acme of 

!n ,b. -T u ‘° ‘ heir * D,or P°ration 

.D lteir exi.tmg bri.k. fields. No dcobf, as 

pom ed oof by Bat.belor, J. i n Oovernmeit of 

Eomlay v. Af.rw fl » ; , Uunchtr.i (261 too mo.h 

impcrtaD.e most not be atte.bed to ev : 

deo.e of offers in ar.e, taming the market 

valoe of land ; bot tbe po.itioh is different 

where, as here, tbe qneelion is, whether 

there is a market at all for a treofc of 

land for use for a spooled purpose. I n 

the present instance, there is no room for 

controversy that there is trustworthy evidencn 
10 Bom. t, 907 at p, 919. 6 


of of 


to show that if the aeqaired lands had baen 
thrown into the market, adjoining brick-fiald 
owners would in all probability have coma for- 
ward t o purchase them or to take leases of them 
for inclusion in their brick-Sslds, The District 
Judge has thus rightly concluded that there 
was a reasonable probability tbat the lands 
might have been taken up by the adjoining 
owners for- the extension of their brick-fields 
and that this possibility must bs taken into 
consideration in tabulating the amount to 
be a warled as compensation «pon compulsory 
acquisition. The chief ground urged in sup. 
port of the appeals preferred by the Secretary 
o ^ S ate cannot consequently be sus- 

tamed. 

As regards tbs appeals preferred by the 
•la^antr, the point for .onsideration is whs. 
tber tbe rate fixed by the lower Ooort is 

u h8 u Jad ^® plainly 

ha held that do.aments filed on 
behalf of the Se.retary of State were not of 

" T They relate ‘ransa.tions 

landi d 8 - SD / aat J SOlne di8tan,a from the 

It red \ S “ d even if the y ™late ‘a 
leasee or pnr.baeos of lands .ontignone 

are not in respect of 
brick-field owners for 
On the other hand, 

**sr5J3 

a.qa.8jt,on awards) i D respe.t of lands 

rT ^whUh D8e v a a’r 1 -es ,k , r om '? 

Is 2 250°? T ‘° 8 

.. 2.250 per b:gha, the majority of transa.- 

7 Z *~2Sif3 
SiSSiif z%s 

a reduction nt * ' 0 “as then. allowed 

lands fit for use as hri l g h aonvepted - »>* 0 

fiflrin,, , , paper ® cn Indian Ea 


— Huiwuaoutj 

to brick-fields, they 
transfer of land to 
brick-field purposes, 
the claimants have 


ffineflrino- u Y, *Indian En. 

»■" '-o •• - ssrzJss 
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to one-half of the value of tho land. Oa 
the otbrr band, emh evidence as there 
is on the record shows that the reduction 
allowed by the Oonrt below is excessive. 
The District Judge has correctly found 
that the leases on (he record prove that 
prepared hrick-fisld lands fetch a rent of 
Rs. 80 per bigha The Dietriot Jndge has 
also accepted the statement of Mohini Mohan 
Banerjee, one of the slaimants, as to the rent 
paid to him by Mr. Ball for a plot of 15 cittas 
incorporated in a brick-field bat he has 
inaccurately stated this to be Ri. 50 per 
b'gha instead of Rs. 50 as tho rent fixed as a 
lamp sam. If this statement be aocepted, the 
rent for unprepared land works ont at R 3 . 200 
for three bighas as against Rs, 240 for three 
b’ghai of prepared land. This gives the 
proportion by which the valae should be 
reduced, namely, 6 to 5. The conclusion 
follows that if the raie for prepared brick¬ 
fields is Rs. 1,600 as found by the District 
Judge, the rate for unprepared land should 
be approximately Rs. 1,333, We accordingly 
direct tbat the lands acquired be valued 
at Rs. 1,300 instead of R3. 800 per bighi, 


The result is that Appeals Nos. 266, 280, 
281, 282 and 283 filed by the Secretary of 
S&te must ba dismissed with costs. The 
bearing fee in eaoh of these eases is assessed 
atiwo gold mchurs. Appeals Ncs. 251, 260, 
231, 2o2 and 263 preferred by the claimants 
are allowed with costs. The land in eaoh case 
will be valued at Rs. 1,300 instead of Re. 800 


per bigha, The hearing fee in each of these 
appeals also is assessed at two gold mohurs. 
The order for proportionate costs made by 
the lower Court will stand but the amounts 
will be modified on the basis of the sums 
awarded in this Court. 

Bockland, J. — The principle adopted by 
the District Judge in assessing the compensa¬ 
tion payable, by enquiring what is the market 
value of the land when laid out in the most 
lucrative and advantageous way in whioh the 
owner could dispose of it, is vary well estab¬ 
lished and be has correctly applied it. Whe¬ 
ther or not the particular way in which it 
ia claimed that the land if so laid out could 
bs.disposed of to the best advantage to the 
wner is one appropriate to prevailing con- 
dijions is a question of fact to be decided 
aoiording to the circumstances of each ease. 
In the case before us thsro can ba no question 


that the land which has been held to be suit¬ 
able for a brick field, would fetch a highar 
price, if sold for that purpose to tho owner cl 
an adjacent brick-field than if sold for any 
other purpose. The District Judge has dis¬ 
regarded the evidence of leases of other lands 
adduced by the Secretary of State and done 
so rightly on two grounds (1) the hnds aro 
not contiguous to those in question, and (2) 
they are not leases of land to brick-field owners 
for the purpose of making brioks. . 

In assessing compensation the District 
Judge has orred in deducting 50 per cant, as 
the cost of converting the land for the pur¬ 
poses of a brick-field. 

In addition to the evidenca referred to by 
my learned brother Mr. Justice Mookerjee 
there is thestatement of Barada Prosad Kumar 
that it took him 6 or 8 months to convert 
land into a brick-field. Applying this to a 
computation of the value of the land 
on a lease-hold basis, the reduction on 
account of conversion for this particular 
purpose is comparatively trifling, Taking 
this in conjunction with the reasons 
given by my learned brother Mr. Jastice 
Mookerjee I agree with him as to the 
rato at which compensation should be paid 
and I ooneur in the order made, 

B N. 

Appeoh Nos . 251, 260-2 33 allowed ; 

Appeals Nos. 266, 280-283 dismissed. 


ALLAHABAD HIGH COURT, 

First Civil Appeal No. 403 of 1919. 

March 17, 1922. 

Present :—Sir Grim wood Mears, Kt„ 

Chief Jastice, and Justice 
Sir P. C, Binerji, Kt, 

Shaikh,K .ARAMAT ALI and another— 
Defendants—Appellants 

^ — c * • 

versus 

The GORAKHPUR BANK, LIMITED, 
through Mr. G. W. DILLON— Plaintiff— 

Respondent. 

Mortgage—Contribution—Auction-purchaser of part 

of mortgaged property, liability of. 
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An auction-purchaser in execution of a decree 
obtained upon a mortgage purchases the rights of 
the mortgagor and the mortgagee at the date on 
which the mortgage was made, and any sub equent 
equities or liabilities which arise in respect of the 
mortgaged property cannot attach to him inas- 
much as he acquires the property free from any 
Buch liabilities or equities, fp 3i, col i.] 

Whore a portion of a mortgaged property has 
been sold, a suit for contribution for the mortgage: 
money can be brought only against the holde/of 
the portion of the mortgaged property which has 
remained unsold and not against tne auction.p ur . 
chaser of the portion sold. [p. a , col. z.~\ 

First appeil against the deoree of the 
Subordinate Judge, Azumgarh, dated the 
19th September 1919. 

Messrs. B. E. O’t and Iqbal Ahm'id, ' 

for the Appellants. 

Mr. 0, \\ Lit on, for the Respondent. 

JUDGMENT.—The fasts of this aase are 
these. On the 15th of Jane 1885 oue 
Hasnu mortgaged a three annas share to 
the defendants Noe. 3 and -1, The mortgaged 
properly was sold in execution of a simple 
mooey-decree, and a one-anna share wes 
purchased by one Kali OharaD, who was the 
predecessor- il- title of the defendants Nos. 1 
and l. Another onc-anna share was purchased 
by Sarju Prasad, and the third one-anna share 
was purchased by Wazir Ali, the defendant 
No. 5. Sarju Prasad m rtgaged the one- 
anna share purchased by him to the Gorakh¬ 
pur Bank. The Bank obtained a decree 
upon that mortgage and caused the one- 
anoa share to be sold by auction and it 
became the purchaser of that share. The 
defendants Nos. 3 and 4, the mortgagees under 
the mortgage of 18 8. brought a suit on 
the baste of that mortgage against the 
defendants Nos 1 and Z, the Gorakhpnr Bank 
and W.zir Alt. defendant No. 5, aod 
obtained a desree for sale. In the suit 
in wht.h that de.rea was passed a tom- 
promise was entered into between (be mort- 
gagees and'the defendants Nos. 1 and 2 by 
wht.h the latter agreed to pay to tie 
mortgagees Rs. 1,333-5.4 and the mort 
gagees nndertooh to release from liability 
the one anna share pnrehased by their 
father, Kali Oharan. Tha aforesaid amount 
appears to have been paid to the dearee 
holders and a snm of Re. 14,z00 was the 
balance outstanding under the deoree. The 
decree holders caused the one anna share 
of Wazir Ali to be sold by auction, and 
JhiB sale realised R s . 4,200, Toey then put 


[ 192 * 


up to sale the ooe-anna share purchased by 
the G irakhoar Bu ik, and this sale realised 
R 3 IC/jOO which faily discharge! tbe 
decree. After tbi-j auction sale tbe present 
suit was instituted by the Gurikhpur Bink 
against the defendants No§. 1 and 2, the 
deffindants Nos. 3 and 4 and Wazir Ali’ the 
fifth defendant. Tne Bank’s contention was 
that the one-anna share, of which it was the 
purohassr, was liable for one-third of the 
mortgag 6 -debt, that it had contributed more 
than its ratable share, and that the B*nk 
was, therefore, entitled to be recouped the 
amount which the sale of its property had 
fetched ia exoassof its share of liability, 

p ? ‘o h ’ 9 the Bink claimed 

Rs. 4.8-2 3 7 and interest. The Court 

below dismissed the claim as against the , 

defendants Nos. 1 and 2 ; it alsodismissad the 

claim against W«zir Ali; but it made a 

deoree against the defendants Nos 3 and 

4, the decree-holders, on the ground that . 

under the compromise between them and 

the heirs of Kali Charan they had under- 

taken to compensate tbe h^irs of Kali . 

Charan for any amount which they might 

^ ay ° n a,,f3an6 of the decree in 
addition to the amount which they had 

aodortokoo to pay. The desresholders. 

h .u 8 N .° S - 3 aod 4 < h ave pra- 

ferred thta appoal, and it is .emended on 

Lai t * ‘^ at ' f tb ® • laim • onl(i be 

maiotaioed aga.nat aoy one. it , on l d b a 
maiotatned agatost defendaots Nos. 1 and 2 
aod the' de.ree of the Ooort below ae regards 

neLL ( , 6 eDdaD ^ Noe> 3 and *> an erro- 
neons desree. We may mention that the 

Gorakhpnr Bank did not prefer any appeal 
f 8 . 1 that pa r t of the desree of the Court 

W z7r AW d,8mi «' ed ‘he slaim. again.t 
W.z>r Ah and against the defendants Nos. 1 

flnn ik i lD ° ar op,D,on desree of the 

No dooht 0 ^ 3 r68ards AIi » sorrest. 

Ali nnrnh ^ ° D8 ’ anna whish Wazir 

third nf h .T d Waa ra,abI * liablo for one- 
Lr f j hB mor ‘« a 8e-debt; bnt Wazir 

by' ‘"V 8h "* apd “ wa^o/d 

tHh^tinn Therefore, no slaim for eon- 

him Re hebronght forward aga.net 

of the mn r “i°* ,Q poa ’ 8saio “ of any part 

sale of hi. 8 ,, 486 Pr ° P0rty af “” “>« aa.t.on 
sale of his ooe anna share, and no slaim 

could be adviciad L- ■ Iaini 

soaal liahnJt blt » ™ no per- 

eoaal liability was loiarred by him The 

only persons against whom the Gorakhpur 
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Bank, which undoubtedly had contributed 
more than its ratable share of liability, 
•bald maintain its claim were the defend¬ 
ants Ncs, I and 2, whose share in the mort¬ 
gaged property has not yet been sold, bat 
the Ooart below exempted those defendants 
from the elaim on the gronnd that the 
d6orec-holderr, defendants Nos. 3 and 4, had 
undertaken by the oompromise to pay np 
any amount for whioh the defendants Nos. I 
and 2 might be liable. This part of the 
judgment of the learned Subordinate Judge 
is, in our opinion, erroneous. There wa9 no 
privity of contract between the plaintiff 
(* e„ the Gorakhpur Bank) and the decree- 
holders,defendants Ncs..3and 4,and,therefore, 
by virtue of the sompromise the Gorakhpur 
Bank could lave no alaim as aga H3t the 
deft ndants Nop. 3 and 4. The right of the 
Gorakhpur Fauk to obtain contribution from 
the defendants Nos, 1 and 2 «cu!d not be 
deemed to attach to the decree-holders defend¬ 
ants Nos.. 3 and 4 by reason of their agree 
ment with the defendants Nos. 1 and 2 to 
release their cnc-snna share from liabilny for 
the mortgage. It wa?, however, scntended 
by Mr. Dillon cn behalf of the Bank that the 
defendants Nos. 3 and 4 being aaction-pur- 
•hasers of the one anna share of the Gorakh¬ 
pur Bank, were liable to make good to the 
Bank the amount whioh the Bank bad to 
P&y in exeesa of its 3bare of liability. In our 
opinion the position of the defendants Nos. 3 
and 4 was that of auotion-purehasers of the 
one-anna share of the Gorakhpur Bank, As 
•ueh auotion-purchasers they «ou:d not be held 
liable to contribute towards the mortgage- 
money An aaction-purcbaser in execution 
of a decree obtained npon a mortgage pur- 
•ba:ea the rights of toe mortgagor and the 
mor gagee at the da*e on whicb the mort¬ 
gage was made, and any subsequent equities 
or liabilities which arose in respect of the 
mortgaged property could not attach to them 
inasmuch as they acquired the property frte 
from any such liabilities or equities. Mr, 
Dillon has failed to draw our attention to 
any authority in which it has been held that 
a claim like the present could be brought 
against the auction-purchaser. He referred 
to the case of Ch nd rj Muker i v. 

Nuin Sttlih (l), but that was not a case 

(1) 28/A. 366; A, W. N, (1901) 101. 


like the present and the circumstances oi‘ 
that ta'e are wholly distinguishable from 
those of this ea^e. The ia*e, wjich is 
applicable to the appeal before u?, is that 
of Ea*i Raj Singh v. Ahmad-ud-din 
Khan (2). Id that c&^e it was held that a 
euit for contribution oould be brought only 
against the holder of the portion of the 
mortgaged property whith had remained 
□nsold. In this view the desree of the 
Court below cannot be supported and this 
appeal must prevail. We accordingly allow 
the appeal, set aeide the decree cf the lower 
Court aod dismiss the suit with oosts and 
fees on the higher eoale as against the 
appellants. 

J. p. Arptal allowed . 

(2) lb A. 545; A. W. N\ 16 tf ; 9 Ind. Dec. 

(x. a) 3C3. 


CALCUTTA HIGH COURT, 

Appeal from Ohiginal Dto&ci No. 16 of 

1920. 

' June 21, 1921. 

Present 1 —Justioe Sir Asutosh Mookerjee, Kf., 
and Mr. Justice Buckland. 

JAGANNATH M&RWARl and others—- 
Dife*d*nt8—Appellants 

ve-sus 

CH ANDNI 8IBI akd another—Plaintiffs— 

Respondents. 

Adverse possession as between co-sharers—Joint pro . 
perty—Rights of co-tenants—Possession oj one co-tenant, 
when adverse to others—Ouster—Exclusive possession 
—Erection oj substantial building on joint property 
if conclusive evidence of ouster—Joint owner effecting 
in good faith valuable improvements upon common 
property—Equitable considerations upon partition— 
Trystee, claiming adversely—Burden of proof — Adop. 
tion, direct evidence of, if necessary. -• 

In order to establish adverse possession as 
between oo-sharers, there must be evidence of an 
open assertion of a hostile title by one of them to 
the knowledge of ther'CttrenTflnere non-participation 
in the profits by one party and exclusive occupation 
by the other is not conclusive [p. 3", col. I.J 

If possession may either be lawful or unlawful, 
in the absence of evidence, it must be assumed to b 0 
the former [p, 80, col. 2 .J 
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Possession is never considered adverse, if it can 
be referred tD a lawful title, [p. col. 2.] 

Every co-tenant has the light to enter into and 
occupy the common property aod every part there- . 
of, provided that in so doing he does not exclude his 
fellow tenants or otherwise deny to them some right 
to which they are entitled as co-tenants ; and they 
on their part may safely assume, until something 
occurs of which they must take notice and which 
indicates the contrary, that the possession taken 
and held by him is held as a co-tenant; and is in 
law the possession of all the co-tenants, and not 
adverse to any of them, [p 36, col. 2 ] 

But one co-tenant may oust the others and set 
up an exclusive right of ownership in himself, and 
an open, notorious and hostile possession of this 
character for the statutory period will ripen into 
title as against the co-tenants who were ousted, 
[p. 3^, col. 2 ] 

In order to render the possession of one co-tenant 
adverse to the others, not only must the occupancy 
be under an exclusive claim of ownership, in denial 
of the rights of the other co-tenants, but such 
occupancy must have been made known to the other 
co-tenants, either by express notice or by such open 
and notorious acts as must have brought home to 
the other co-tenants’ knowledge of the denial of 
their rights, [p. 37, col. 1,] 

No comprehensive formula can be framed to test 
whether the possession of a co-tenant in a particu¬ 
lar case is adverse to the other co-tenants. But the 
evidence to show adverse possession by one co- 
tenant must be much clearer than between strangers 
to the title, and the hostile intent of the co tenant 
in possession must be shown by unequivocal 
conduct, [p. 37, col. 1.] 

The erection of a substantial building on joint 
property - by one co-owner cannot be regarded as 
conclusive evidence of ouster, [p 35, col. 2.] 

If a joint owner has in good faith effected valuable 
improvements upon the common property at his 
own expense, equity takes that fact into considera¬ 
tion upon a partition and in some suitable way 
makes an allowance to him therefor, in addition to- 
his rateable share of the property, [p. 38, col. 1.] 

The burden lies upon the trustee to establish when 
he became faithless to the trust imposed upon him 
and- asserted a hostile title in himself to the 
knowledge of the rightful owner, [p. *5, col. 2.] 

It is not necessary to produce' direct evidence of 
the fact of an , adoption: where it has taken-place 
long ainoe and where the adopted son '-has been 
treated as such by the members of the family, and 
in public . transactions every presumption will be 
made that every circumstance has taken place 
which is necessary to account for suoh a state of 
things as is proved or admitted to exist. £p. 3i, 

»•] . v.- .... 

Appeal against a decree c! the Subordi¬ 
nate Judge, Asansol, dated the 17th Deiamber 
1919; 

J. • * * ' • - * 

Babas Dwirka Nath Ohuckerbuttu - and 
Jfo'.it Ohanlra, Sarkar , for the Appellants. 

Sir Asutosh Ohaudhuny Babus Banhin 
Ohanira Mooher.'ai, arid Rama Prosii Mooh.r* 
#••, for the Respondents, 


JUDGMENT. 

Mcosxrjex, J,—The subject matter of the, 
litigation which has resolted in this appeal , 
consists of two parsele of land situated in . 
the Town of Rxniganj. The plainiiffs slaim 
an one-foarth share of a leasehold interest > 
in the land created by the Bongal Coal Oom- , 
paoy, the admitted landlords. The eon- 
testing defendants deny the alleged title of . 
the plaintiff-) and claim an independent right 
in themselves in the entire propor'y. The . 
Subordinate Judge has fonnd in favour of 
tho plaintiff?, on the question of titlf; he has - 
also held that each title was in subsistence 
at the date of the commencement of tho eait 
and had not been extinguished by adverse 
possession on the part of the defendants, lo 
this view, the Trial Court has made a decree , 
for possession upon declaration of title and. 

• y) • 

has further directed partition by metes and 
bounds. On the present appeal, the decree 
of the Subordinate Judgo has keen assailed 
substantially on two grounds, namely, firs f , 
that the plaintiffs have failed to prove the 
existence at any time of tl.e specific title 
set up by them; and, secondly, that even if 
the plaintiffs had sash title at some remote 
period of time, it had been extinguished long 
before the date of the snit by adverse pos¬ 
session on the part of the defendants. For 
the determination of the questions in eon- 
troversy which are closely connected and 
may be conveniently dison966d together, a 
brief recital of the history of the devolution 
of the title to the disputed property is 
essential. 

^ On the 14th August 1855 the Bengal ' 
Coal Company granted a permanent bnilding , 

lease in respect of two plots of land in the „ 

Town of Raniganj, at an annual rent of 

• Ra. 24, to one Ram -Singh Ohandhuri. 

- There was some controversy in the Court . 

. below upon the qaeltioD, whether the two 

• plots covered by this lease are identical with 
the two' parcels now in dispute. The schedule 
attached to the lease seta out the boundaries 
of the^two plots, but, as might have been 
anticipated, the Subordinate Judge found it H 
diffiiult to identify all the boundaries after J 
the lapse of sixty years; there can, however, , 

. be little room for reasonable doubt as Jo 

• the identity of the land. Ram Singh Ohau* 

. dhari continuod in possession npon paymont 

of rent to the. Bangal Goal 0*. till 18.4 
wjqq he transferred his leasehold intersjfc to 
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Mangaloband Baldeodas, who took a half 
share, Jatnaraio, who took an one foorth 
share, and Panna Lai, who took the remain¬ 
ing one-fourth ehare. These persona eon 
tinned in ooenpation, npon payment of rent 
to -the superior landlords at the rate cl 
B% 24 annually for at least a quarter of a 
century. As there ie no indication whatever 
that they held other lands under the Bengal 
Ooal Oo. at the 6ame rate, the Subordinate 
Judge has, in our opinion, eorreetly held, 
notwithstanding the difficulty in the identifi¬ 
cation of boundariee, that the land now in 
^dispute is precisely the same land as is cover¬ 
ed by the lease of the 14th August 1S55 
• granted By the Company. 

We have next to consider the history of 
the ehare of Panna Lai which forms the 
cobject matter of this litigation. The rela¬ 
tionship of the members of bis family is let 
out in the following genealogical table : 

* • PANNA LAL, died 1892. 


Mahadeo, 
(adopted sou) 
died 12th September 189P, 

Widow 
C haudni Bibi 
plaintiff No. 1. 

Kainuibas 
(adopted It92) 
plaintiff No. 2, 

The evidence leaves noroom for doubt that 
hfangalehacd Baldeodap, JaiDerain and 
Panna Lai were jointly in enjoyment of the 
bare hold property from 1805 till 1882. In 
4he latter year, Panna Lai who had lost his 
1 son Snrsjmal end bad taken Mahadeo in 
adoption, retired to BeD&res. With a view to 
make provision for the maintenance of his 
wMofeed dangbter-io law, Lachmi • Btbi, be 
executed on tie S5tb June 1862 a deed of 
-gift whereby be tffcve her a life-interest in 
his share of the disputed propertj; hs 
further directed that his adopted son Maha- 
■fleo would become full owner upon the 
death of Lash mi Bibi. The document w$s 
'not registered, though it transferred interest 
dn immoveable property of value czecediog 
-Be. ICO, The transection took place, it will 
be observed, shortly before the Tiansfcr of 
Property Act same into force on the lf=t 
July, HW, and was eenssqusntly net affesttd 

" 3 


Surajmal, 
died during life¬ 
time of Tanna Lai 
W idow 
laohmi Bibi 
defendant No. 19. 



by the operation of section 123 which pro¬ 
vides that for the purpose of making a gift 
of immoveable property, the transfer must 
be effected by a registered instrument, signed 
by or on behalf of the donor and attested 
by at least two witneares. The deed cf 
gift was, however, comi nlsorily registrable 
nnder section 17 of the Indian Registration 
Act, 1877, and, consequently could no f , 
nndir section 49, effect r 117 immoveable prop¬ 
erty comprised therein cr be received as 
evidence of aoy transaction affecting such 
property. It however, admissible in 

evidense for a collateral purpose, namely, 
to explain (he na-on why Laehmi Bibi 
received the income a9 if she were a joint 
owner in posee?slon of the property; Lil'u 
Copse Ohand v. ShdUi Lt'ikut Hostein (l). 
Thahrj Fata ing.i v. Bam an; i ArJeilir 

Tata' (2), Venkatcchaii v. Rangatwami 
Iyengar (3), V^rada Piilci v. Jeevarath 
nammal (4). It may also be added that if 
there bad been evidence of delivery cf 
posfessior, the intended gift might have 
been validated nnder the Hindu Law which 
was then in force: Kauias MuVtek v. Eanhaya 
Lai (5), Dharmodus Dae v A*i tarinx Da»i 
(t5), Lahthirr.ot t Dati v. Niityananda Cay 
(7), Ram Chandra v. Rarjit Singh ( 0 ). The 
true position then was that the intended gift 
by Panna Lai in favour of his widowed 
daughter in law, Laobmi Bibi, did not tajre 
effect in law. Bat (he evidence makes ,it 
abundantly clear that the first defend- 
ant Jagannath (the son .of Mangaltband), 
who managed the property on behalf of the 
joint owners, regularly paid to Liahmi Bibi 
the surplus income in the one-feurth share 
of Pannaial. This continued unquestionably 
during the lifetime of Paonalal who diqd, 
ac we have seeD, in 1692. It is, we think, 
also indisputable that as the Subordinate 
Judge finds, Laehmi Bibi continued to 
receive the income also daring the lifetime 


(1, 25 W. R. 211. 

(2) 27 B. 51fij 6 Bom, L. B. 274. 

(8) 3 Ind Cas. 228; 0 M. L. T. >92, 

(4) 63 Ind. Cas. fO ; 46 I A. 2-5; 43 M. 244* 
/-nig) m W. N. 724; 10 L. W. 679; 24 C. W. N. 3,16; 
38MLJ- 813. 18 A. L J. 274; 2U.P.L B. (P. 0.) 

61-.22 Bom.L. R. 444 (P. C.). . 

(6) 11 1. A. 218; 11 C. 121; 8 Ind. Jur. 638; 4 Sar. 
P. C. J. 578; 5 Tnd Dec. (n. s.) 8-9. 

(6) 14 0. 446; 7 Ind Dec N. s.» 297. 
i7) SO C. O'; -Olnd Dec IN a.l 314. 

(8) 27 0- 242 afc p. 24Pj 14 Iutl. Deo (tfc ■ ) 10Qi 
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of Mahadeo wbo might before bis death on 
the )2tb September lfc96 have repudiated 
the unregistered-deed of gift; bat there is to 
indication that be took each a step; on the 
other band, be apparently acqaieeoed in 
tbe arrangement which bis father had made 
for tbe maintenance of bis sister in law. 
Jn this connection, we may add that tbe 
Subordinate Judge bad before him ample 
materials to justify tbe conclusion that 
Mahadeo bad been duly adopted by Pannalal 
and tkat Ramnibas bad in bis turn been 
validly adopted by Mahadeo. As has been 
repeatedly ruled, it is not necessary to pro¬ 
duce direct evidence of tbe fast of adoption; 
where it has taken place long since and 
where tbe adopted son has been treated 
a9 such by tbe members of tbe family and 
in public transaction, every presumption 
will be made that every oircumetaLoe has 
taken place which is neoessaiy to account 
for snob a state of things as is proved or 
admitted to exist; Roiindro Nath Eoldar 
v. Jogendro Rath Banerite Achat ham v. 
Raiim Htstain Khcn (10), hup Rartin v. Or pal 
DeA ( 1 1), lo B'tva v. * ulog\un k ytee ( 2', 
Eur Lyal g v. bey Kii hto »Ohin an 

Lai v. \y<t Ramchanara (!•*). 'lbe Sub¬ 
ordinate Juoge has tnrtber found that Lachmi 
Bibi continued tc» rtoeive from Jagannath 
one-fourth share of tbe surplus income for 
several years after tbe death of Mabader, 
down to is 01. He has, however, held that 
'there is no satisfactory proof that thereafter 
Lacbmi Bibi received tbe income; but under 
what circumstances payment came to be 
discontinued has net been explained by 
Jagannarb, who is tho first defendant m this 
suit. We next find that disputes broke out 
between Lacbmi Bibi aid Obandni Bibi, 
that is, the widows of Surajmal and Mahadeo) 
and the danghters-m-law of Pannalal. 
Matters in difference were referred to arbitral 

(9) 14 M. I. A. 67; 7 B. L. B. 216; 16 W. R p. c 
41: 2 Suth P. C. J. 422; 2 Bar P C. J. 666; 20 E. R* 

711. 

(10) 32 I. A. 113; 27 A. 271, 15 M. L. J. 19“* 8 Bar 
P. 0. J. 77 i 9 0. W. N 477; h O 0. 165 (P. 0.). 

(Hi 3 Ind. I as. *82; *6 1. A. 103; H6 0. 7tO- 10 
C, L. J. 6h 6 A. L. J. 5» 7, 18 V. W. N. V2Tt 6 M L 
T. 423; 11 Bom. L. B 838; 03 P. R. 1*09; 6S P L h‘ 
lb It, 146 P. W. R- 1009; 9 M. 1. J. 64b V P o‘* * 

W B * fc80 *’ 2 B - L - B - *PP. 011 1 lnd/Deo. 

(18) 24 W. R. 107. 

jw'l.Vw. 8, 478i 2 B ° m ' L ' K 163i 12 Ind - Dec ' 
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tion on tbo 14th July 1909 and tbe arbit¬ 
rators it ede their awaid on tbe 12th June 
1912. The substance of tbe award was that 
Cbsndni Bibi and Ramnibas would pay to 
Laehmi Bibi for her life Rs 12 per month, 
and Laohmi Bibi would, for a consideration 
of Rs. l,0l»0, release whatever right or 
claim 6 he might have to tbe Raniganj 
property under the deed of gift of tbe 
25th Jnne 1682. This award was con 
firmed and embodied in a formal memoran- 
dam, which was executed by all parties 
concerned on tbe 31st March 1013, and 
was registered on tbe following day. Ti e 
present suit was then instituted on the 13th 
October 1917 by Obandni Bibi and Ram* 
nibas against tbe representatives of Manual* 
oband, Baldeodas aod Jainarain, the three 
co sharers of Pannalal. Upon tbe question 
of title, there can, in our opinion, be no 
vestige of doubt that the claim is well- 
founded. Tbe only question which requires 
consideration is, whether tbe title of the 
plaintiffs as joint-owners with the contesting 
defendants bad been extinguished by adverse 
possession on their part for tbe statutory 
period befere commencement of tbe suit. 
Tbe Subordinate Judge has pronounced in 
favour of the plainiiffs, and after careful 
examination of tbe evidence, we have arrived 
at tbe conclusion that his view is correct. 

It is plain tbat Pannalal was originally a 
joint owner of the disputed property aloDg 
with L is three oo-sbarerr, tbe predecessors of 
tbe defendants. Even btfore bis retirement 
to Benares, be did not usually reside at 
Baniganj. From 18(55 to 18c2 tbe property 
was looked after by Baldeodas, one of tbe so- 
sharers, from whomPannalal regularly received 
bis propoitiocate share cf tbe surplus incoipp, 
after payment of rent to the supericr land¬ 
lord, tbe costcf repairs and other indidental 
•bargee. Tbe evidence establiehes clearly 
tbat there wes great intimacy between 
Pannalal, Baldecdae, Margalcband, and hie 
son Jagannatb, tbe first defendant, and tbat 
the wives of Pannalal and Macgalchand 
treated each other as if they were sisters. 
The management by Baldtodas during this 
period wa9 plainly on behalf and for tbe 
benefit of all tbe joint owners, and Panna- 
lal must be deemed to have been in posses¬ 
sion. At the end of tbe period just men¬ 
tioned, Pannalal retired to Benares. At tbat 
time, bis family consisted of bis wife, b$f 
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widowed daughter in law, Lachmi Bibi, and 
bis adopted son Mahadeo. He was naturally 
anxious to make suitable provision for 
Lachmi Bibi. and on (he 25th Jane 1882 he 
executed in her favour the deed of sift under 
which she wa9 to take a life interest in his 
Bhare of the Raniganj property and Mahadeo 
was to take a vested remainder The deed 
was neither registered ror accompanied by 
delivery of possession, with the consequence 
that it did not take effect in law. Bat it 
has baen proved beyond doobt that the 
parties atted on the assumption that a valid 
gift had been made. Paonalai, at the time 
of his retirement to Benares, leqnested the 
first defendant Jagaonath, the son of his 
.intimate friend MangaUhani. to look after 
the property, to realise rent from the teaants, 
to make neo 3 ssary repairs, to pay rent to the 
■uperior landlord and then to give Lichmi 
Bibi her proportionate share of the profile. 
Jagaonath appears to have faithfally earned 
ant the trait reposed in him ani to hava 
ragalarly paid to Lachmi Bibi her dues down 
to 1901. Hera it may bo stated that down 
to 1890, .the property had stood in the books 
of the landlord in the names of the f mr 
parsons who had got themselves substituted 
on their purchase from the original 
tenant Ramsiugh Ohaudhri. Bat in 1891, 
J&gannato managed to hava the names 
of Panualal and Jainarain removed from 
the . .books of the landlord. It seems 
.probable that this was done in pursuance of 
a design to appropriate the entire property 
on a convenient opporcnnity. Bnt even if be 
did entertain such a dishonest purpose at 
.the time, he did not veotnre to carry it into 
immediate execation and continued to pay 
the surplus profits to Lachmi Bibi down to 
1991. The Snbordinate Judge ha9 held 
that the evidence of payment daring the 
period subsequent to IbOl is not reliable, 
dt is a matter for comment that the acoonnt« 
books produced by Jagannabh for this period 
coaid not be scrutinised in the Trial Court, as 
they were written iu the peculiar script used 
by liarwari merchants. We are thus left with 
.the fiidiog of the Subordinate Jadge that 
receipt of snrplna income by Lachmi Bibi 
has not been proved for the period enbseiaent 
to 1991. Oa these facte, the congesting 
defendants have argaei that the title of 
the plaintiffs has been extinguished by 
ItdYdrse possession for the statutory period. 


We are of opinion that this contention is 
nob well founded. The evidence cloarly 
establishes that Jaganuath was not only a 
joint owner, but that he undertook to look 
after the share of Pannalal at his express 
r.qiest. The burden lies uoon him to estab¬ 
lish when he b3oame faithless to the trust 
imoosed upon him and asserted a hostile 
title in himself to the knowledge of the 
rightful owner. He has not ventured upon 
an explanation of his conduct ; on the other 
hand, he has repudiated the title set up by 
the plaintiffs as altogether unfounded and 
has falsely denied that he had ever paid a 
proportionate share of the usufrnat to Lachmi 
Bibi as claiming title through Pannalal. 
The two oircnmsfcaoces relied upon by the 
defendants in proof of assertion of hostile 
tifc'e to the knowledge of the righ fal 
owner are by no means conclusive. Tib 
fast that a substantial building has been 
erected oa one of the plots by the defendants 
ie clearly not cooclu'ive proof of on iter. Ai 
was oointed oat io Diendra Niroit v. Pm*- 
ntnlu Nani a (i 5) the erection of a substantial 
building on joint property by one oo owner 
cannot be regarded as conclusive evidence of 
ouster, ani tb s accords with the view indicat- 
el in An ind i Ohmdn Sen v. Parbzti Nantn 
Sen (i 6) ?oni Upsndri N it’i Bme^eiv. U *e$K 
Okandri Bimree (17). T oe fact that the 
surplus profits, if any, have not been received 
by Lachmi Bibi since 19J l is eqoalJy mcon- 
clisive, in view of principles settled beyond 
controversy by recant decisions of the Jadicial 
Committee: r oreiw. App'ihm.i (18), Muttnna 
yxQim V. Brito ( 19 ), B.riii -i'igh v. Ourmn'ih 
Singh (20) and Vanda tillii v Jce ja nthnam- 
mal (0- Reference may also be made ia this 
connection to the observations of Lord Dan- 
mao in Ou l y v. Doe d. 'Faylsrs )n. (4l) which 
were quoted with approval in tbe judgment of 
the Jadioial Committee in tbe case last men¬ 
tioned: 

(15 ■ 5 Ind. Cas. l7lj U C. L. T . 18). 

116) 4 C L. J. 193. 

07) 8 Ind. Gaa. 31b I2C L. J. 25; 15 0. W. N.37o. 

i\S) (L9i2j A.. 0. 23); 81 L. J. P. G. 151; 105 L. T. 
833. 

(19) (1919) A.. C. 89">, 87 L J. P. 0. US, 

i2 i 47 Ind. Caa. 6)3; 23 C. L. J. 437; 5* P W. K. 
19-8, 64 P. tt. la)i 1 4 M. L. T. 339; 20 Bom. U a. 
l'»U, (.919- M. AT. N. lj 9 L. W. 123; l 0. P. L. E. 
(P C ) 8 i P OA 

<2lj USD) U A. & F. 1033 at p. 1014: 3 P & D. 
633, 9 L. J. (N. e.) Q. B. 238; 113 B. a. 6)7} 52 R. fi. 
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‘ Generally speaking, one tenant-in-common 
cannot maintain an ejectment against 
another tccant-in iomm( n, because the 
poeeeeeion of one tenant in oommon is the 
possession of the ctber, and, to enable the 
party complaining to maintain an eject* 
ment, there must he an ouster of the party 
complaining. Bat, where the claimant tenant- 
in common has not been in the participation 
of the rents and profits for a considerable 
length of time and other oircnmstances 
concur, the Judge will direct the Jary to take 
into consideration whether they will presume 
that there has been an nnster ; as to which see 
the cases of Dee d. Fisher v. Protser (22*, 
Deed. Hd iug» v. livd (23) and Den d. 
While v. Cvff (24).” 

Among the sases in this Court, reference 
may be made to the decisions in Jogendra 
N( th Toy v. Daladco Dos (25), Ayennessa 
Bill v. Sheikh Istf ( 26 ), Lo'.cnalh Si gh v. 
Dhual ethwor i)o:ad Alert y :n Singh (27), 
Jatenara Nath Boy v, Sabidcnnessa Rhatun 
[Narendrx Bhusan Fog v. Jcgtndra Nath Boy ] 
(28), Falarcm Qurix y. tyima Charon 
Mor.dxl (29). 

The fundamental rule is that in order to 
establish adverse possession as between 
co sharers, there must be evidence of an open 
assertion of a hostile title by one cf them 
to the knowledge of tbeothere, mere non par* 
tioipation in the profits by one party and 
exclusive occupation by the other is not 
conclusive. Apart from this, we have the 
important circumstance that in this ease the 
rightful owner, the seoond plaintiff Ramnibae. 
who, when a child few months old, was taken 
in adoption in 1892, was a minor till at least 
1910 ; it is thus difficult to appreciate how 
the contesting defendants began to hold 
adversely to the knowldege of the infant in 
19JI. Indeed before this action was brought, 
there was no attempt on the part of the 
defendants to rely on adverse possession 
their pretence was that they were the 

(92) (»774 1 Cowp. 217s 93 E R. 1052. 

(23) (1809) 11 Enst 49; 103 E R 922 

(24) (1808) l Camp. 17 «. 

(25) 35 C 961; 6 C. L. J. 735; 12 C. W. N. 127 

(26) 14 Tnd. Cas. 722; t6 C. \V. N. 84) 

(27) 27 Ind Caa 465; 21 C, L. J. 253; 29 C. W. X. 

(28) 35 Ind Gas 36; 20 C, W. N. 1258; 24 C. L. J. 
16'. 

(29) 60 lad. Cag, 298; 33 0, L, J. 344; 24 0. W. N. 
J057. 


rightful owners, and one of them, the firat 
defendant, has pledged his oath in support 
of that untrue allegation in the witness-box 
in this siit ; they cannot consistently urge 
that from 1901 the firs 1 , defendant began 
to hold adversely to the knowledge of the 
rightful owner : Seethe observations of Lord 
Macinaghteo in Oorei v. Aponhrmi (i 8 ), 
Reliance may farther bB placed on the judg¬ 
ments of Lord Baokmaster in Hardt-f Singh 
v. Qur.nu\h Sinjh (20), of L 3 rd Dunedin in 
Muttunayxgam v. B ito (19) and of Viscount 
Cave in Varada filial v. Jeesarathnammal 
(4) which emphasise (he principle that if 
possession may either be lawful or unlawful, 
in the absence of evidence, it mast be assumed 
to bo the former, or, in the language of 
Wood, V. 0. in Tnonat v. Thonat (30) 
possession is never considered adverse, 
if it oao be referred to a lawfal title. Re¬ 
ferenoe may also be made to the decision of 
this Court in Lo\enath Singh v. Dhwakeihvcaf 
Prosad Nara^an Si-gh (27) where the cases 
on the enbject were reviewed and the 
doctrine deduoible therefrom formulated. 
Every 00 tenant has the right to enter into 
and occupy the common property and every 
part thereof, provided that in so doing he 
does not exclode his fellow tenants or other¬ 
wise deny to them some right to whioh 
they are entitled as co-tenants ; and they on 
their part, may safely assume, antil some¬ 
thing occurs of whioh they must take notise 
and whioh indicates (he contrary, that the 
possession taken and held by him is held 
as a 03 tenant, and is in law the pos- 
session of all the oo tenants, and not 
adverse to aDy of them. It cannot be ques¬ 
tioned, however, that one co tenant, may 
oust the others' and set up au exclusive 
right of ownership in himself ; and an opeo, 
notorious and hostile possession of this 
character for the natatory period will ripea 
into title as against the co-tenants who 
were ousted. Thus, although as a general 
rule, the possession of one a 3 tenant is not 
dsemei adverse to the other so tenant?, 
tbs existence of the relation of 0 ) tenants 
does not preclude one co-tenant from establish¬ 
ing an adverse possession in fact as against 
tbs other co-tenant*; and though the 
co-tenant enters in the first instance 

(30 (1855) 2 K & J. 79 at p 8 b 25 L. J. Oh. I39j 
J Jur. (n. 8 ) 1*69; 4 W. R. 135; 6) 0 U 701) 110 U. 

R. 107- 
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without claiming adversely, his possession 
afterwards may besome adverse. Id order 
to render the possession of oce so tenant 
adverse to the others, not only mast the 
oasapaney be onder an exclusive cl*im cf 
ownership, in denial of the rights of the othir 
co-tenants, but snah cosnpanay must have 
been made known to tbe other eo-tenantp, 
eithw by express notioe or by suah open 
and notorious aats as must have brought 
home to the other co-tenants knowledge of 
the denial of their right?. The same 
principle is involved in the familiar 
statement that to enable one of several 
co-tenants to asquire title by adverse 
possession as against tbe others, hie posses¬ 
sion must be of suoh an aotaal, opeD, 
notorious, exclusive, and hostile oharacter 
a? to amount to an ouster of the other 
co-tenants, that is, must have been suoh 
*9 to render him liable to an action of 
ejectment at the suit of tbe co-tenants. No 
comprehensive formula can be framed to test 
whether the possession of a so tenant in a 
particular case is adverse to the otLer 
co-tenants. Bat it has been stated that tbe 
evidence to show adverse possession by one 
so tenant must be mro'i o^ea r er than bat- 
ween strangers to the title, and the hostile 
intent of the co tenant in possession mast be 
shown by uneqaivoc&l conduct. It is inlis* 
^bpt acts, which might pre parly be 
held to show adverse possession as between 
strangers, do not necessarily have sash effact 
as between tenant in common; acts of owner- 
8 -XVp. hv one co tenant may not in themselves 
amount to the disseisin of the other co tenants, 
apd may, indeed, be so explained as to 
sbo^ a consistency with the joint title, 
at tbs ouster of the other co tenants, in 
ord^r to render the possession advorse, need 
not by violent, or intimidating expulsion 
or rQpnlsiqn j Dor need notioe cf the advorse 
J^Ptng be actually brought home to the 
0 her co-tenants Ijy personal or formal 

; it is sufficient, if ths oon- 
proved, that the circumstances 
Jhfjw that each knowledge may reasonably 
& Pr^urged. Ifroia this point of view, it 
■ ^ he.eo maintained that sole possession 
^ tenant becomes adverse to hie 
JJJjPT wanfc by bic repudiation or dis- 
\ Wr °* the relation of co-tenancy between 
\ %nd apy act or conduct signifying bis 
10 to bold, occupy and enjoy tht 



premises exclusively and of which the tenant 
out of possession has knowledge or of which 
he has sufficient information to pat him 
upon erqairy, amounts to an ouster of the 
co-tenants ; bat what is essential is that the 
overt aots which constitute a definite and 
continuous assertion of an adverse right 
must be of an unequivocal oharacter, clearly 
indicating as assertion of ownership of 
tbe premises to the exclusion of the right 
of the other co-tenants. Tested in the 
light of thes9 principles, the contention of 
the defendants rnuNfc he deemed unsub¬ 
stantial. in 1832, the first defendant 
undertook, at the request of his co-sharer 
Pannalal when he left for Benares, to manage 
hie share of the property, and carried out 
hie obligations for a period of twenty years. 
He has never explained why, wheD, and 
how he cast off hie character ae co-sharer, 
manager and assarted a hostile title in him¬ 
self to tbe knowledge of the rightful owner. 
If ho renounced the trust in 1901, he is met 
by the diffiiulty that the rightful owner at 
the time was an infant who continued to 
be a minor for at least nine years thereafter. 
He may be pertioently asked, when did hie 
repudiation take place, ;when was his hostile 
intent manifested by each overt and notorious 
acts of an unequivocal character, to the denial 
and exclusion of the right of his co sharer, 
as could not be misunderstood by the latteiP 
It may be conceded that a co-sharer cannot 
close his ©yes and ears, nor by wilful inatten¬ 
tion obtain an advantage from hie lack of 
diligance. Fjr this reason, it has been bell 
sufficient that the acts of adverse possession 
are such in their character and attendant 
circumstances that a man reasonably attentive 
cannot tut realbe that an adverse right is 
asserted against him. Bat if m notice is 
given to the cn.sharer of the denial of bis 
right, the occupant mast make his possession 
so visibly hostile and notorious and so ap¬ 
parently exclusive and adverse as to justify 
the inference of k:o*ledga on the part of 
tbe oo owner sought to be ousted and of 
laibcs if he fails to dbcovsr and asaeife his 
rights. Tested from the point of view tbua 
indicated, the defenoe of adverse possession 
for the statutory period to the knowledge 
of the rightful owner cannot possibly be 
deemed to have been established in fchie case 
and it has been rightly negatived b7 th$ 
Subordinate Judge, 
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We may add finally that mnah Btreea was 
laid by tbe appellants on the fact that they 
have built a costly structure on tbe parcel 
known as the Marwaripati property. This, 
however, does not ereate any real difficulty, 
Tbe Subordinate Judge bas not overlooked 
tbe equitable-considerations which have baen 
held applicable in such circumstances, as ws 
explained in the cases of TJp»ndra Nath Baner.ee 
v. Ume>h Chandra w on«r re (17), Narayan Lai 
Oufta v. Ohulhan Lai Gupta (31), where the 
rule recognised in le>gh v. Dicketon (32), 
and Brickicood v Youi g (33) was applied. 
In inch ea*eF, if a joint owner ban in good 
faith effected valuable improvements upon 
tbe common property at hie own expense, 
equity takes that fact into com iteration cpon 
a partition and in some suitable way makes 
an allowaroe to him therefor, in addition to 
his ratable share of his property. The 
Subordinate Judge has given directions in 
this behalf which will adequately protect 
the defendants when the partition is actually 
effected..- 

Tbe result is that the decree made by the 
Subordinate Judge must be affirmed and 
this appeal dismissed with oosts. 

Bocklasd, J.—i agree and have nothing 
to add. 


B M * Appeal citmiised, 

(31) 14 Jnd. C'as. 877; '5 C. L. J. R76. 

<P2; (•886) 16 Q. B. D SO; £4 L J. Q B. If; 52 
L. T, 710} W. E. £38. 

(33j 0806) 2 Com. L. B. 367- 


LAHORE HIGH COURT. 

S(0)ho Civil Afpial No. 846 tr 1919, 
December 17, 1921. 

Present: —Mr. Justice Scott Smith ard 
Mr, Justice Hairieon. 

BAGGU AKD OT..XES — PlAl6Ti»P8— 

Appellants 

versus 

Musammat DAN! a*d oihirs— Defendants 

T —RiFP0Nr-*>TS. 

Custom—Alienation-Occupancy rights, alienation 
of f/indlord, content of — Reversioners, right of to 
contest alienation, whether affected . ’ 

In a suit to set aside an alienation of occupancy 
rights where the plaintiff proves (1) that he is 
the reversionary heir and 2 that if the land had 
been ancestral he could have contested the 
alienation, lie is entitled to succeed, [p * 9 , C ol >.l 

The mere fact that the alienation of an occn. 
pancy right was consented to by the landlord does 
not dep ive a reversioner of the right to question ifc 
■p *10, col 1.] 

Puron Chand v Mahesha, 09 P. R. I9C.O, Abdulla v. 
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Allah Dad , 9« P. R. 19f 7 'F B.’: 62 P. W. R. 1Q07j IB P. 

1 H. 1 » 0 - 1 Nikka v Musammat Qurdai, ° Ind Cas. 

2 °? 5 P * R ; 91 !••'<»• H. W K iv» ), Bhag Singh 
v Sharam Singh, 1 7nd P B9 7' 8, f)Q P R »Pt f'|« 0 P, 
W. R 190 , Foiz BaJchsh v Ditta, 16 P. R. IPO ; 116 
P L R. 1)01, Haii thand v. DA. era, 12 P. B. »104, 
relied on 

Hardit Singh v Qopal Sinnh 0 Ind Cas f69;97P« 
L. R. l9li; i P W R. i9 •, distinguished, 

8 ecorr at real front a o»mt «f »be Dis* 

trick Jcdpe, Lahore, dated tie V4*h March 

1919, reversing that of the Munsif, First Claps, 

ChuDian, District Lahore, dated the 28th 

Ncvemter 1918. 

Bakshi Te* Gla d, f^r tbe Appellant* 
Me‘Fr9. D N . \'ehra and Hadrudlin 
Ewesfi, for the Rf p; oi.dent*. 

JU PGM ENT — In the euit cut of which 

the prerent second appeal ari»es the i»lai» tiffs* 
appr Hants pued for possession of certain 
land in which Allah Bakhsh had rccnpsTcy 
rights Allah Bakhsh during bis lifetime 
made a Will on tie 2lst May 19 2 by which 
be left the land io suit to his daughter-in* 
law, Mutammat Dani. and after his death it 


was mutated in her name with tbe ccnsent 
of i he landlords. The pedigree-table showing 
tbe re)»«tion*bip between the plaintiffs and 
Allah Bakbeh is as follow* ;— 

hAHMAT 


f~ 

Tara 

I 

Hussain 


Samanda Baggu, 

I Plaintiff 

Karim Pakheh No. I. 
Plaintiff o H. 


1 

Bahim, 
Plaintiff 
No. 2. 


7 

Sadhara 

I 

Allah Bakheh 

I 

f her ud-Din 
Musammat 
Dani, 

(Defendant.) 


11 b courts below concurrently held that 
the land in suit was occupied by Rabmet, 
tie ermrr on arsestrr of tbe plaintiffs, and cl 
Allah Bakheb, The F ret Court held that the 
plaintiffs had locus ttandi to sue as they 
would have been entitled to puceead to tic 
tenancy had there been no Will, and decreed 
the claim Tbe lower Appellate Court 
appears to have held that as tbe alienation 
was assented to by tbe landlords it cruld 
nofc be oontested by tbe reversioners, and also 
that as there was no proof that Fabmat was 
either tbe proprietor or an occupancy tenant 
of tbe land in suit plaintiffs had no locus standi 


to sue In support of this decision tbe Court 
referred to Ahiull . v . Allah Dai (I). It 

r B lyC7 F B *>» 02 p - W, 1007; 18 P. 

L, R. 1908. 
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accordingly accepted the defendants’ appeal 
and dismissed the plaintiffs'suit. The plaintiffs 
have preferred a second appeal to this Oourt. 

The finding that Rthmat, th9 uramon 
ancestor, oaanpied the land is a finding of 
fast and is based npon evidence which is 
referred to by both the Courts in their judg- 
ments. Ooansel for the respondent sought 
to uphold the judgment of the lower 
Appellate Oonrt by contending that there 
was no proof that R\hm it cc iapied the land, 
bnt as the fi iding is one of fast and is 
based on evidence, we did no! allow him to 
ar§Q3 the point. 

It is common ground that the landlords 
consented to the alienation by Allah Bakhsh 
in favour of his daugbter'in.law, but there 
is ample authority for holding that this 
consent does net bind the reversioners. In 
Puran Ohand v Mahetha (2) it was held, 
following the Fill B->nch ruling in Katam 
Din v. 8har<f Dtn (3) “chat the plaintiff as 
reversionary heir of an occapaDcy tenant was 
competent to dispute the validity of the 
alienator, in favour of a stranger, of hie 
ancestor's occupancy rights although snsh 
alienation had received the assent of his 
landlords.” Again in Ki'tka v. Afttiaimnad 
Qurdai 14), it was held “chat like the aliena* 
tons of ancestral land under the Pan jab 
Customary Law, a transfer of ancestral 
occupancy rights, without necessity or oon* 
sideratior, is liable to be contested by the 
alienor's collaterals, whose r»gb‘s to object to 
the alienation remain intac 4 , and are enforce* 
able eo long ae the occupancy rights in 
question, which are extingnisbable only by 
Statute, are not extinguished under the pro* 
visions of the Punjab Tenancy Aot.” It 
was farther held “chat where an octopincy 
tenant alienates bis rights in the tenancy 
with the consent of the landlord, the ossa 
pan y rights do not besome extinct by opera* 
tion of law or by the act of the landlord and 
the alienor's collaterals can contest fthealiena* 
tion.” In Bhag Singh v. Sharam Singh (5) 
it wa9 held thai ‘'a reversiner is not debarred 
from suing to protect hie reversionary interest 


(2) 69 P E. 19CO. 

(8)89 P K. 181*8 (F. B.). 

(4; 9 Jnd Oas. *92; 6* P. L. R. 1911; 201 P. W. R. 

1911. 

'6)1 Tnd. Cas. 703,38 P. R. 1903, €0 P. W. R. 

... . . - 


; i <) 

against an altena’im of ociuoancy right-? 
merely because sash alienation has also 
been challenged by the landlord as an iovalid 
alienation.” In Hardit xingh v. Gopil Singh 
(o) whish is referred to by the l^wer 
Appellate Court, the tenancy was self* 
acquired of the alienor and, therefore, the 
case is not on all fouri with the present one. 
We are, therefore, claar that the mere fact 
that the landlords have soDsented to the alie¬ 
nation of the land by R vhma! (Allah BakhsbP) 
does not take away from the reversioners any 
right which they might otherwise have had 
to contest it nnder the Customary Law. 

The net* question is whether the plaintiffs, 
by reason of being the heirs of Allah Bakhsb, 
under section 59 of the Tenancy Act, have a 
right to contest the alienation, or whether 
it was necessary for them to prove that the 
common ansetir, Rabmat, was also an occu¬ 
pancy tenant of the land. In Hari Ohand 
v. Dhera (7) it was laid down that 
“ where a general agricultural custom i» 
found to prevail as regards al enaticn of 
proprietary rights, the presumption is, anless 
the contrary can be shown, that snsh a cne* 
tim ie also applicable to the occupancy right e. 
The onus of proving a special custom 
antagonistic to snsh a mle rests on the party 
assorting the existence of snsh a enstom.” 
In Fite Bahhth v. Ditta (*) it was held that 
the oons lay on the plaintiff to prove that by 
custom he is entitled to question the validity 
of the Alienation of oaenpansy rights made by 
his father. Ant was considered that there 
was some cor fl ct between this rnling and 
that in Hiri Ohand v. Dhsra (7) the question 
was referred to the Fill Bench in the case 
of Abdulla v. Allah Dad (lj. The Judges 
io that sase considered that there was no 
substantial 001 fl at between the two^ cases 
referred to, and they laid down that when 
a collateral seeks to restrain an alienation of 
aDy osanpancy right by an occupancy tenant, 
proof that eoch a power of restriction exists 
in respect of proprietory rights would be 
relevant.” 1 hey said that “when snob a snit 
is brought, the initial onus lies on the plaintiff, 
but when he has proved first, that he is 
entitled to snaceed to occupancy right on the 

(fl) 8 Ind. Cas 86?; 97 P. L. R. 1911, H P. W. U. 
1911. 

(7) 12 P. R. 1901. 

( ) H5 P. R. 19)1; U5 P. L. R. 1901. 
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death o! the ctiupamy tenant • and, eeeocd 
that had the subjeat matter in questirn baen 
a proprietary right instead of a right of 
cteupaney be eonld have maintained (he suit, 
the olds will be shifted and it will be open 
the person, who asserts that no tuoh lostom 
obtains as to osonpansy lights to prove that 
soptention,” Counsel for the respondents 
•ontends that if tbo Etbjest matter of the 
prerent suit had been prcperietary rights the 
plaintiffs eonld not lave sentested the aliena¬ 
tion unless it had been proved that Rabmat 
was the proprietrr, and, therefoi e, be aentends 
that the plaintiffs oancot contest the aliena¬ 
tion of ottnpansy rights unless they prove 
that Rabmat was an coanparey tenant. The 
lower Appellate Oonrt seems to have adopted 
this view but, in cur opinior, the Foil Bensh 
in the case of Abdulla v. Allah Dad (1; did 
not intend to lay down any euah rule. It 
certainly did cot dissent from the dcoision of 
the Division Becob in Hcri Ok and v. Dhera 
(7), atd according to that decision ell that 
the plaintiff has to prove ii that a general 
agricultural custom prevails as regards the 
alienation of pioprietaiy rights and the 
presumption then is that such a custom is 
also applicable to ccaopaney tights. Now, 
it is not contended in the present case that 
if Rahmatbad keen the pioprietorof the land 
in suit and the proprietary rights had been 
alienated by Allah Bakhsb, the plaintiffs 
•gold not have contested that alienation. 
We, therefore, find in the present case that 
Cl) plaintiffs are the reversionary heirs of 
Allah Bakbkh and (2) that if the land had 
been the ancestral property of the plaintiffs 
they could have contested the alienation. In 
our opinior, therefore, the two essentials laid 
down by the Full Bench in Ab.ulla v. Allah 
Dad (1) aie fulfilled and the plaintiffs are 
entitled to confect the alienation. 

The remarks in the penultimate paragraph 
of the lower Appellate Court’* judgment as 
to the custom of the parlies in matters cf 
inheritance are obiter and do not affect the 
question for decision. 

We accept the appeal and setting aside the 
order of the lower Appellate Court restore 
the decree of the First Court with costs 
throughout. 


N.H. 


Appeal accepttd . 


CALCUTTA HIGH COURT. 

Civil Roli No. 161 of 1941. 

July 2?, 1921. 

Fresent Sir Lancelot Sanderson, Kt., Chief 
Justice, and Mr. Justice Ohot^aer. 

GOPESWAR BANEBJEE and another 

— P&AITIFFI — PeTITIOXIRS 

iersu» 

BRAJA SUNDARI DEBI—Defifdant— 

Opio3>te-Parit. 

Contract Act (IX of 1b72), x. 70 —Hindu rcvensioner t 
whether a person lawfully interested in making 
payment to save property from sale under the Bengal 
Public Demands Recovery Act (III of 

A Hindu . reversioner is not a person lawfully 
interested in making a payment to save a property 
in the hands of the widow from sale under the 
Public Demands Recover}' Act His direct interest 
accruing only npon the widow’s death, he cannot be 
said to be a person lawfully interested at the 
moment cf making the deposit so as to bring him 
within the purview of section 70 of tho Indian 
Contract Act. [p. 4?, col. 2.] 

Rule against an order of the Court of the 
Sob.Judge, Birbhuro, exercising the powers 
of a Court of Small C&us s. 

Baba Sarat Ohandra Milter , for the Peti¬ 
tioner. 

Babu Mahesh Chandra Bane je^ for the 
Opposite Party. 


JUDGMENT. 

Sa^dibson, 0. J. — This is a Rule which was 
granted, at the instance of the plaintiff, by 
my learned brothers Mr. Justice Richard¬ 
son and Mr. Justice Cuming calliog upon 
the opposite;parly to show cause why tla 
judgment and decree of tho Smalt Cauta 

. 0Q J* 8*® Birbham complained of 
in the petition should not be set aside. 

The plaintiff sued to recover a certain 
sum of money which be alleged he bad paid 
on behalf of a widow called Brojo Sundaii 

3 vi f and be tlaimed to ba reim* 
bniBed in nspect of that ivun of mon*y. I 
6 6 facts as tj which there is no 

dispute from the judgment of the learned 
Small Cause Court Judge. The 1-arned 
Judge said, Brojo Sundari has 6 arnas share 
m Lot Bakulia as heir of her husband. On 
account of that share she has to pay Re. 29 
odd as road cess in eaqb k\tt - she defaulted 
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in making paymants for k.$t and her share 
waa advertised for sale under the Public 
Depiauda Recovery Aot. The pliintiff who 
is the reversiota y heirs of her husband 
paid the amcu it and cl vims to be reimburs¬ 
ed. The question is whether she is entitled 
to. ba reimbneed. The plaintiff s Pleader 
tfrliad upou section 70 of the Contract Act. 
Thq learned Judje held that this ovs 3 did uot 
come within the provisions of section 70 of the 
Contract Act and dismissed the suit. The 
terms of that sec*iin are as follows: where 

a person lawfully does at ything for another 
person, or delivers anything to him, not 
intending to do so gratuitously, and 6nou 
other person enjoys the benefit thereof, 
thq Utter is bound to make compen- 
action to the former in respsot of, or 
to restore, the thing so done or deliver¬ 
ed There is no doubt that the plaintiff 
paid the money on behalf of the widow 
defendant. In my judgmont there is also 
no doubt that the defendant enjoyed the 
benefit of that payment ; and, the sole 
question which arises in this case is whether 
the. plaintiff can be said to be a person 
who lawfully made the payment ; and, to 
confine the qu'sion even to narrower 
limits the point really Turns upon the 
meaning of the word lawfully.* It has 
been held in this Court in the case 
of Punch go wri Qtioih v. Bari Da» Jati UJ. 
which was decided by my 1 mrned bro - er, 
Mr. Justice Mookerjee, and myself that e 
word “liwfcll/” in section <0 cannot e 
regarded as. mere surj lusage. and t a e 

meaning is that a person mast have a \v> u 
interest in making the payment, and that it 
must be considered in each individual caso 
whether the person making the payment had 
any lawful interest in making it. . 0 

passage to which I wish to draw attention n 
at page 330.* There I find 1 said as ftUows: 
“The teat at regards the moaning of the word 
U vfa 1 y’ was Hid down by my learned brother 
Mr. Justice Mooker>6 in the case of 
Ba a Biikunio Kith Dey Bahadur v. Uioy 
Ohani Haiti (*). The word lawfully m 
seoti >n 70 of the Contract Act is not merely a 
surplusage. It must b3 considered in eac 

*1) 3lInd.Cas C4 } 25 0. L. J. 325j 21 C. W. N. 
394. 

.2 2 o. l. j.ar*. •__— 

-Page of 25 O. L. 4^— 


individual oase, whether, the person, who nude 
the payment, had ary interest in making it; if 
not, the payment cannot be said to have been 
made ‘lawfully* *\ Thin I proceeded to fay “I 
expect my Earned brother would agree wi h 
me, when l say he meant bad any lawful 
interest in making it.’ ” My learned brother 
did not deliver judgmeut in that care tut be 
said that be entirely agreed. It is interesting 
to note that iu the commentary on the Indiau 
Contract Act by the learned Commentator Sir 
Frederick Pollock at page 388 (4th Edition) 
be refers to the matter as follows: “The 
word ‘lawful’ in this section is not mere 
surplusage. It must be considered in each 
individual case whether the person who made 
the payment bad any lawful interest in 
making it, if not, the payment cannot be 
said to have been made ‘lawfully. 1 . ’ 

The whole question in this case is whether 
the reversioner can be said to be a person who 
had a lawful interest in makiog this 

payment. The words of the seQtion are very 
wida. Our attention was drawn to what 
was said by the late learned Chief Justice 
Sir Lawrence Jenkin9 in the cess of 
Mch n i »n Qhoth'jl v. Bhuban Madina 
[Suchand Ohoial v, Balaram Mardana (3) 
where he said: “The terms of section 70 are 
unquestionably wide, bat applied with 
discretion they enable the Courts to da 
substantial justice iu casas where it would be 
difficult to impute to the persons concerned 
relations actually created by cantraot. It ia 
however, esp.cisl'y incumbent on final Oour'e 
of fact to be guarded and circumspest in 
their conclusions and not to countenance acta 
or payments that are really officious”. The 
learned Judge sitting with t' e leapped Chief 
Justice said fcT at in interpreting this section 
it is. very necessaay to remember the almost 
elementary rule of law that it ia not in 
every case in which a man has benefited by 
the money of another that an obligation to 
re-pay the money arises.’ 1 Toe terms of tbia 
section, as l have said, are ver y wide, but in my 
judgment the Court cught to be careful that 

does not extend tie meaning of the aaotioo 
and apply it to cases which were not intended 
to be covered, thereby. In my opinion the 
jlaintiff iu this case does not come within 
tbg terms of this section. The interest which 
hebgs ia merely that of a reversioner, tba 

(8) 6 Ind. C&s. 8 0; 3? 0. 1; '4 C- N W: 1* 0. 
' V, J. W. 
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interest; being expectant upon tbe death of 
the widow defendant. It in an interest which 
the plaintiff may never be able to realize 
because be may die before the defendant 
herself. 

The learned Vakil who showed eause 
against this Rale pointed out that it was 
within the power of the widow to a 11 her 
widow’s i state under certain circumstances 
and that the reversioner could Dot interfere 
with it. That was an argument which, to my 
mind, was relevant to the pci it which he was 
urging, namely, w hat, was the real nature of the 
plaintiff’s interest in this properly. Toe 
only way in which Ion see it cruli 
be sfcid tbit the j laintiff had a lawf 1 ii t»rest 
within tbe nearing of the s*ctioi is as 
follows : —It night be s°id that if the plaintiff 
li8d not piid the m ney tbe property wculd 
have been pnt t p t > sale: a straig*r might 
have bought the i ro itrry and got pees ssion 
of it : the plaintiff might survive the widow, 
and when he came into his property he 
might find the stranger in poise »ion aid 
he might have diffcu ty in gettirg the 
straT ger out of pc ssestion and, conse¬ 
quently, 1 avirg legard to those oontirgencies 
it might be said that the plaintiff bad a 
present l*w ful interest in paying the money rn 
behalf cf the defendant. It seems to m 9 
that what Ihave stated is tbe most favcurab e 
way in which the case could be put 
for the plaintiff. That., however, in my julg. 
raent, is too problematical and hypothetical for 
us to hold that the plaintiff at the time he 
made this payment had a lawful interest 
within the meaning of the seotion. Con¬ 
sequently, in nr y judgment the decision of the 
learned » mall (. ause Court Judge was cor¬ 
rect and this Rule should be discharged. 

I tbiDkit is right to noiice that in this case 
the learned Judge set out fully and comi 1 tAy 
what was the issue between the parties what 
was tbe decision arrived at and thereasoDs for 
arriving at that decision. The judgment 
compares in that respect very favourably with 
some of the judgments which havecome before 
us from other learned Judges when exercising 
the jurisdiction of the Small Cause Oouits. 

The Rule is discharged with costs hearing 
fee one gold rr.ohur, 

Cho/ZxK*, J»—I am in full accord with 
the judgment just delivered by my Lord 
the learned Chief Justice. Tbtra seems 
to bo only one point which has to be 


decided in this case and that, is whether a 
H n-hi rever9»oner is a person lawfully 
interested in making a payment to save a 
proper*y from sale under the Public Demands 
Rroveiy Act. The interest of a Hindu 
reversioner i* a contingent and exoectanc 
interest. H’s direct interest oily accrues 
upon the widrw’s death; and, therefore, it 
set ms difficult to hold that he is a person 
lawfally interested at the moment of making 
the deposit si as to bri'g him within the 
per view of section 70 of tbe Indian Contract 
Act. It. was said iri the case oiMoJendra 
Grnthol v, Bht/ban Mnrdana f ' uchand Ghosal 
v^ Balarm Mariana (3) “The terms of 
this section are urquestionably wide, b:t 
apjhed wi h discretion they enaVle the Courts 
to do substantial justice in cases where it would 
be difficult to imru e to the persons concerned 
relations actually created by contract,* In 
mv view the section does not give the 

reversioner in this oase the right he claims. 

i he question as to the posi i , n of a Hindu 
reversioner las never been deeded directly 
by this Cm t. The learned Vakil for the 
petitioner referred us to the case of Mambaiina 
/iuar v. > eethalnkshmi Ammal (4) I 
may point mt iu passing that the decision 

was given by a siugle Judge. The head note 

to that case is in these terms: “A Hindu 
reversioner is interested ia the payment of 
Government Revenue in respect of the isVe 
h*ld ty the w.dow f.he life holder, within 
the mpanirgof section 6?, < ontractAct, and he 
is conveniently entitled to recover the same 
from the widow.” With great respect to the 
learned Judge I should say that he' has 
given a Hindu reversioner an interest to which 
he is Dot entitled under the law In the 
present case the reversioner’s interest, is not 
chr.cly affected by tbe sale and in tny jndg- 
ruent he was not competent to make the 
payment which he did make. I a*ree, 
therefore, with my Lord that the Rule most 
be discharged with costs. 

J. p. 

Buie discharged. 

(H 4Ind. Cas. 162; 19 M. L. J. 331, 
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BOMBAY HIGH COURT. 

FlRfcT OlMb A PfltL No 79 CF 1921. 

December 6, 19*21. 

Pretext Sir Norman Macle^d, Kr., 

Chief Jo»«ie*, and Mr. Jn>t<oe Shah. 
VISHNU VINaYAK VaZE-Plaiiit.pf 

— APPHLaNT 
versus 

Th« SECRETARY of STATE for INDIA 

— D*»* I>#*T— P R*P ►» **T. 

Bombay Irrigation Art (VII of ’87 ), 9 R'— Lo<s 
due to interruption of supilu ol voter—Suit for com¬ 
pensation —Civil Court, jurisdiction of. 

A r ivil’ourt haa no jurisdiction to ontprtein n 
suit against Government for compensation for lo«s 
allotted to have arisen out of interiuption to the 
supply of water to laud by the irrigation Depart- 
met t, as the remedy for such a loss is provided by 
section R6of the Bombuy Irrigation Art under wi ich 
the decision of a * ollector is tinal unless there is an 
appeal to the higher autho.ity 

F rat appeal from the dfo»pi n n of the 
District Judge, Ahmednagar, in Suit No. 2 
of 1919. 

Mr. P . Y. Ni sure, for the Appella't. 

Mr. 8.S. 'ct or, Government Pleader, for 
the Respondent. 

JUDGMENT. 

M 01 IOD, C. J — The plaintiff filed this suit 
to lecover do mages for the alleged wrongful 
failore of »he c filters of G iverrment in charge 
of the water supply to gi.e a soffieieLt supp'y 
of water to hie Snivty lumbers during the 
years 1916 to 191b Under section £ 5 of 
the B mbay Irrigation Ac f , VII of 1879, 
the bolder of land may apply to the Collec¬ 
tor for compensation for any loss arising 
out of such interruption provided that such 
interruption does not come ODder section ttl 
•lanee (d), This ease earn ofi some nnder 
fection3l l d) and, if it did, eompersation 
eonld not be awarded ; bat the perr 00 suffering 
lose might be entitled to saah remission of 
water rate payable by him as might be 
authorised by the Governor in Oonneil. If 
there ie loss, under seotion 35 the holder 
of land may prerent a petilicn for lompea- 
sation to the Oolleetor, and thp Oollestor, 
after eonsultiDg the canal officer, shall award 
to the petitioner reasonable •ompsnsation for 
suoh loss. 

Uoder seetion 36 tbe decision of the 
Oolleetor either nnder aeetion 34 or 35 
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as to tbe ameunt of (be compensation to ka 
awarded sVall be final, unless there ie an 
appeal to a licher authority, in which ease 
the decision <f the higher authority shall te 
aorrlusive. There words, in my opinioD, 
show that it w*b intended that the jurisdi¬ 
ction of the Civil Courts ebo ld be ousted, 
so that tbe holder of land should not be 
entitled to briDg a suit, similar to the 
present one, for eompeDsation for loss 
alleged to have arisen out of interruption to 
the rupply of water to bis lands. It seems 
to me that this was the obvious intention 
of the Legislature. O'herwiV, numerous 
mite might be filed by cultivators diesatiefied 
with theoper.tio a of tbe irrigation effiuers, 
though questions whish arise between snlti- 
v» tors aod irrigation effioers are clearly 
q^eetirns which, in the fi»et instarse, n ust 
be dealt with hy tbe c ffiaer in charge 
of irrigation operations on the spot, and 
then iD appeal by the Revetue Officers. That 
being, in my opinion, the intention of the 
Legislature, I thick it has been given effest to 
by tbe words used. Therefore, I thick that 
tbe jurisdiction of the Courts i* ousted and the 
decision of the Ocurt below was right. Tbe 
appeal most be dismissed with oosts. 

£uiH J.—I thfck it is clear that tbe com- 
peneation whish the plaintiff claims if it 
falls nnder section 31, proviso slause (d) 
sanDOt be allowed at all exoept tbe amount, 
if any, claimed by way of remission of water 
rates und-r the la^t paragraph of that 
provieo. But bis claim is not for such remis¬ 
sion. but fer compensation. He is not entitl¬ 
ed to such compensation so far as it falls 
under clause (d) of tbe proviso. But if it 
doe* not fall under danse (d) of the proviso 
to s;o l ion 31, it is dear that bis claim is 
one whioh would fall under section 36, 
Toe (1 time filling nnder that sectiin are to 
be dealt with by tbe C 11 ictor, or by the 
higher officer to whom an appeel wot 11 l'e 
nnder the relic framed, and the decision of 
that officer is conclusive. The effect of that 
provision, in my opinion, is to oust the juris¬ 
diction of the Civil Courts iu respect of 
scab cl ins. The jurisdiction of the Oiv»l 
Courts is not ousted ia terms ; bat iu view 
of the scheme of the Act and the special 
procedure I .id down for compensation for 
interrapMoa to ihe supoly of water to any 
liud inigated by a cau l, it seams to me that 
tbe jurisdiction of the Civil Courts ie ousted. 
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In either ease the result is that tbe ihintiflV 
claim must fail, 

p t Appsal dumiteed. 


LAHORE HIGH COURT. 

Second Oi vii, Ai peil No. 1118 OF 1920. 

Janaary 14, 1921. 

Preter,t : —Mr, Jastiae Cbevie. 

JIW AN SHAH amo others—Plaintiff*— 

Appellant? 

vertut 

Muiammat FATEH B1BI and another— 
Defendants — Respondent®. 

Appeal—Ground nor taken in memorandum of 
appeal, whether, and when permissible. 


ever asked for or obtained, or even that tbe 
point was argued before him. Still, I am 
not prepared to assume that tbe point was 
not raised in arguments. Bat tq allow 
sush a point to be raised in argamenftfi long 
after the period cf limitation for appeal had 
expired would praotically amount to allow¬ 
ing tbe defendants to tet up a new appeal 
and I do not think this should ordinarily be 
allowed after Umilatinn las expired. 

I accept thia appeal and, setting aside tbe 
decision of the learned District Judge, I 
return the case for re-hearing of tbe appeal 
on the points raised in the memorandum of 
appeal. Stamp on appeal to this Court will 
be refunded, other costs in this Court will 
follow tbe event. 

w. o. A. 

Appeal accepted- Cate rewound. 


Although an appellant may, with the permission 
of the Court, be heard on grounds not taken in the 
memorandum of appeal, this should ordinarily not 
be allowed after the period of limitation for appeal 
has expired. * 

Second appeal from the deoree of the Dis¬ 
trict Judgr, Gujianwala, dated the 25lh 
February 19<.0. reversing that of the Munsif, 
First Class, Gujrat, dated the 28th November 
19 IP, 

Mr. Af ukand Lai Puri , for the Appellants. 

Mr. Abiul Ohani, for the Respandents. 

JUDGMENT.—The plaintiffs are collate¬ 
rals who sue for a declaration that a gift cf 
land made by a widow in favour of her 
married daughter shall not affect their 
reversionary rights. The defendants, » e the 
widow and the donee, pleaded ignorant ae 
to whether the land was anseetral, The 6rtt 
°* the issue* framed was, whether the land 
we,e an.eetral, and the First Court de.ided 
Ihie if sue in plaintiffs’ favour. Other ieeaes 
also were des.ded in plaintiff,- favoar and 
the suit was desreed. The defendant* 
appealed to the Diatrist Judge, but their 
memorandum of appeal does not shallenge 
the hndmg ee ti the land being an.e.tral, 

U “ % D ' 8t r, trok °P this question 

ard, holding that tbe land was not proved to 

le anaeetiel, assepted the appealand diemiseed 

the soit without going into other grounds 

It ifl true that an appellant may, with 
psrmiseion of the Court, be beard on ground* 
rot taken in the memorandum fcf appeal 
hoi there is nothing in the District Judge 1 *’ 
judgment to show that sash permission was 


SIND JUDICIAL COMMISSIONER’3 

COURT. 

Civil Suit No. 410 of 1921. 

March 30, 1920. 

Pretent :— Mr. Kemp, A. J. C. 

Firm of LILARAM MADHAWDAS 

—Plaintiffs 

ter tut 

Firm of HUSSAINBHOY KARIMJI 
and eons—Defendants. 


Account, suit on—Continuous account — Test—Causeof 
aef tem, when arises-—Suit on cross-contract. 

If the items in an account are so connected 
together that it appears the dealing is not intended 
to terminate with one contract, but to be boptipuons, 
sp that one item if not paid shall be united wttb 
another and form one continuous demand, 1 the whole 
ogether forms but one cause of action and cannot 
be divided, [p. 45, col. 2.] . - 

An amount dqe pn a contract and cross-contract in 
any casq, is not payable until the due date, because 
tne effect of a C5Q88-contract is to fix the liability foij 

the due date. [p. 45, col. Jf.l c * M 1 

Mr. Srikiithindat H, Lula , for the Plaintiffs. 

Mr. Kundanmal Dai/aran*, for the Defend* 
ants. 

. JUDGMENT.—The question in thia suit 
is waether the eontrisie sued upon former 
part of an account consisting of forward 
dealings in Java sugar, There were is til 
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5 contrasts between the parties vit .: — 

Sold. Bought. 

19-5-17 7 > tons 17*13 6 22-7-17 76 tons 
per owl. Jnly-Sep 20*4 0 per 

tember 3 lots, owt. July-Sep- 

tember 3 lote. 

9-6-17 75 tone @ 16-10*0 
per ewt. July-Sep- 
tember 3 lote. 

14-7-17 300 ton? @ 17-12-0 

per ewt. Jaly-Sep- 
tember 3 lots. 

1-8 17 150 tons (£’ 19-7-0 

per ewt. Jaly-Sep- 
tember 3 lote. 

The plaintiffs' Bait is on the differenee 
between the first eontraet of sale and the first 
oontraet of purchase. In other words, he 
takes those two contrasts as trees contrasts 
and ene3 on the difference. Now, the de¬ 
fendants' Pleader frankly admits that these 
two contracts may be regarded as cross- 
contracts. In all probability they are so, 
teing for the same shipment, in the same 
lots, and the same qaantity, and the appli¬ 
cation by analogy of the role in Olayton'* 
cate (1), regarding the appropriation of tbe 
earlier items on one side of an account to 
those on the other in order of date would 
strengthen this conclusion. The point for 
decision, however, is whether plaintiff can 
pick these two contrasts cut of tbe dealings 
for July-September shipments between the 
parties and.. sue on them alone without 
bringing all -the other transactions for 
those shipments into the suit. This is 
exactly the position I have referred to in 
Jefhalal KaUijnji v. Partram Khemandat 
( 2 ). 

.The question tarns on tbe existence of an 
account of July-September shipments be¬ 
tween the parties. If there be such an 
fttsoon*, the plaintiffs oannot pick out a 
contract and cross-contract in tbe account 
and eue on it. Prom one point of view 
it would he better if all their dealings with 
one another for the eame vaidha could be 
determined by one rather than by a doz9n or 
more suits. 

Cl) (1816; l Merivale 672 at p. 60S; 35 E. K. 781,15 

B. R. 181. 

W to Jud. Oas. 793; 14 8, L a. 99 at pp. 103, 103, 


Now, the test for determining tbe existence 
of au account furnishing one and only one 
cause of action has been referred to by 
Jenkins, 0. J , in Keiar Noth v. Deno- 
bandhu Shaha (3). If tbe items in the account 
are so sonneoted together that it appears tbe 
dealing is not intended to terminate with 
one contrast, bat to bs continuous, fo that 
one item, if not paid, shall be united with 
another and form oc6 continuous demand, the 
whole together forms hat one oaose of action 
and oannot be divided. Were the contracts 
between the parties in this suit for July- 
September shipments so interdependent that 
it can firmly he assumed the parties intended 
only one liability to acorue at due date P 
Tbe investigation may be still further 
narrowed. These transactions were on 
"Office D:ara” terms and according to the 
terms of the indents of the offices such 
shipment constitutes a separate sontract. The 
defendant does not carry bis caee further than 
this—that all shipments of a particular month 
are settled when the dne date for that shipment 
arrives. Thus Jaly shipment would be settled 
when the last shipment carrying July goods 
would arrive beoauee aptil then the seller 
may make "Miti Khari” simultaneously, with 
regard to August and September shipments. 
It is clear that the amount due cn a contrast 
and cross contrast in aDy case is not payable 
unitl the due date because, as pointed out by 
me in Firm tf Folerdas v. Firm of Vithinji (4\ 
the effect of a cross sontract is to fix tbe 
liability for the due date. 1 believe there is a 
decision of Fawcet, J.O., to the contrary but ,! 
must respectfully dissent from that decision 
on this point. The question, however, before 
me is whether that liability can then be 
recovered separately from the rest of the 
transactions for the same shipment and this 
question torus, as I have said, on the ques¬ 
tion whether there was an account between 
the parties of all transactions for that 
shipment or not. There may, of sours?, 
be an express agreement to keep an account 
bat ween the parties or there may be an 
implied agreement to that effect which is 
to be determined from the acts and conduct 
of tbe parties. Tbe defendant in the present 
case disclaims any intention of setting up an 

( 3 ; 31 Iud. Cas. 626; 42 C. 1043 at p.| 104r>; 19 0, 

W. N. 724. ' _ „ , 

6*3 Iod, Oas. 5l4j 14 S» E, E, 18, 
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express agreement. Ho says there was an 
implied agreement and refers to the corres¬ 
pondence and the assounts between the 
parties as proving it. The point is alio 
important because important questions have 
arisen with regard to the rights and liabi¬ 
lities nnder outstanding contrasts for Jaly- 
September 1917 shipments in Java sngar 
and a commission has isaael to Jay* in tho?e 
cases and some time will elapse before those 
cases come op for ad jadioation. The deci*iou 
in F.rm of Qobinlrim. v. F.rm of Khuahild'is 
(5) has only partly adjudicate! on those 
transacts n. 

' Was thee, therefore, any understanding 
1 be#ween the partiei that only the amount 
dae at the foot of an acounk of the dealings 
in each of tbe>e shipments should be re¬ 
coverable P Where delivery is actually 
taken—or what is tantamount to the same 
thin; %iz\i picka" is effec el—the ques¬ 
tion does notarise because the pice is paid 
when the goods are relive el. Tne ques¬ 
tion only ariees wl ere certain liabili'ies 
are fixe! by oross-c-ntrac s or are out¬ 
standing under sontrLCis which still remain 
open. 

There is no que t'on of June shipment 
between the part es became plaintiffs paid 
for June shipment and took delivery. De¬ 
fendant shows that be settled Juno shipment 
with anitber merchaufc, Adamji -laffirji, 
when the last steamer carrying June ship¬ 
ment arrived and that the settlement io- 
claded the amount due on a oontrack enl 
croeacontr&ct as well as the amount due 
on outstanding oontrac s. Defendants’ wit¬ 
ness, Mahomedally, who effected the cm- 
tracts with plaintiffs, says an accoant of 
all the contrasts batween the parties was 
intended to te kept and the liability on the 
whole accsunt ‘and not on each separate 
contrast wav cmtemplated. He says that 
is the custom. Merchants do not expect to 
file suits on eash and every transaction bat 
on the resalt of all the transactions for the 
particular shipment. They would send “Miti 
Khari” notices only for the number of bales 
outstanding between the parties and not 
for the total number of bales sold whe¬ 
ther the sontracls of parohase were oross- 
•ontrasts or not. This shows the inter- 

* . • “ • . “ * 

(&) 66 lad. Oas. 8&5, 13 8. L, R, 500. 


dapsndenoy of one aontrait in the account 
with another whish forms one of the tests for 
determining whether an asooant only 
is intended to be kept between the parties. 
Plaintiffs themselves have entered their 
dsaliogs with defendants in one khnti (Ex- 
hibt 10). Plaintiff supports hi3 argument by a 
reference to his transactions for 1st April ship¬ 
ment bat of the 75 tons sold for that shipment 
25 ware given delivery of an J, therefore, paid 
for there and then and 25 were settled by 
pic\e %ic\a ” whish has the same effeat. 
Toese are settlement in part of the assouat. 
The remaining 25 tons ware settled bv a sross- 
• mtraot. Similarly the plaintiffs made 
Miti Khari’ for 50 tons June shipment 
on 2Hb Jaly ’9l7 an! that was dfsoiraged 
by “pic \e picha" on 3 4h Jaly 1917. 
Neither of these aasss are, therefore, in point. 
Moreover, the 1st Aonl shipment wis go- 
dc wn delivery, not Bander delivery like the 
emcrasts in suit, and under 1st Aoril go- 
down delivery the purabaeer may take 
delivery at his option* at any time up to let 
April. That is, therefore, not a ease of 
settlement on the due date. 

Defendant shows that he ha9 kept one 
Sodha Kiata ^Exhibit 4) of his tran*astions 
with plaintiff. The profits and losses on 
all these transastione have also bsen entered 
by defendant in one account of the pltintiffs. 
In their lerter of 23rd August 1917 plaint¬ 
iffs have olaimed delivery of the outstanding 
175 tons of Jaly shipment (25. nnder son- 
trait of 9th June 1917) 100 under contrast 
of 14*.h July i91>, and &0 under sontrast 
of 1st August 1917) " aoioaotiog for eon- 
trast both of purshase and sale between 
yourselves and our client ” ».e,, the sontrast 
and sro9i sontraot for 75 tons. They hive* 
therefore, treated all the transactions for 
Jaly shipment as an acsount after setting 
off the sontrast of 19 h May 1917 and the 
oroBs sontrast of 22 jd July 1917 in the 
assount. 

Tee plaintiffs 1 demand in their printed 
notise of 15th October 19 7 is for all the 
outstanding sugar sold by defendants to them 
for July shipment. There is. no separate 
demand under sash omtrast. Then in their 
letter of 23rd January 1918 plaintiffs de¬ 
mand the sum they say is due to them at 
the foot of an avoount of 600 tons between 
the parties. This assount ehows the 75 
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bales settled at the rate cf the cross- 
eontraot and the other tons at the market 
or the tanc\ayat rate. Cleat ly, therefore, 
the plaintiffs treated the transactions as 
embodied in an account. The parties con- 
tinned to correspond in a similar manner, 
the plaintiffs sending demands for all the 
sugar of sueh shipment. Then, in their 
letter of 19th Marsh 19.8, plaintiffs deman i 
the balanse of tons outstanding, tie, 2) 

tone. On 15th Marsh 1918 defendants allege 
plaintiffs have failed to take delivery of the 
175 tone July shipment, thereby again 
evidencing their acceptance of the position 
of one demand for all the tons outitan iing 
under all the Jaly shipment contracts. On 
. 3rd April la 18 defendants write demand* 
fc iog damages for the 525 bales outstanding 
under all the uncovered contrasts for Jolj* 
September shipments. Plaintiffs agree that 
this shows an intention to treat the con¬ 
trast and snss contrast separately aod at 
any rate his letter shows that all the out . 
standi g contract! were treatod by defendants 
as furnishing one demand. Probably as 
they had lost ovsr the aontract and coss- 
ointrant aod the plaintiffs were disputing 
the liability nnder the outstanding contracts 
the defendants demanded the sum due to 
them on the-outstanding sontrasts at what 
' they claimed ai the market rate without 
giving credit for the cum due by them on 
the contract and crois contract io the 
account. Plaintiffs on 9th April 19*8 re¬ 
plied by repeating their demand contained 
in their letter of 23rd January i918 which, 
be it noted o ntaii ed an account ir cludiDg 
the cam payable to them on the contract 
and croBB-contraat. Defendants replied 
‘ through their Pleaders on 10th May 19H 
repeating the demand in their letter of 3rd 
April 1918 and again on 30th September 
lold to the same effect. Then, for the 
first time on 4th July 1919 plaintiff* de¬ 
mand the sum due on the contract and 
cross-contract alone. In their reply of 9th 
July 1919 defendants demand the balance 
3 due after giviog credit for the amount 
payable by tbem on tbe contract and cross- 
‘ eontraot. 

This correspondence shows that if the 
defendants had accepted tbe position taken 
op by the plaintiff* in their letter of 23rd 
January UltS of one account of all the traas* 
Mtiotss including the contract and crocs- 


contra*!, the plaintiffs, would not dow have 
been permitted to say that the amount dae 
on the contract a^d cross-contract wai 

separable bat tbe defendant* did not accept 
that position until after plaintiffs had made 
a separate demand for the amount due on the 
oontract aod crosc contracfc. They insisted 
on only claiming the amount due on the 
outttan it* g tcDs without giving credit for tbe 
amount due on the contract and cross- 
eontraot. The defendants oanuofcnow, there¬ 
fore, be heard to ray that they wore led into 
believing that only one account of both tbe 
outitaDding and the covered contract for 75 
tons existed. Tbe position is exaotJy similar 
to that which exist* where a suit is brought on 
one hunii and the defendant contends there i* 
a hundi "kheta" consisting of several huncU 
items on all of which only one suit may be 
brought. Tbe defendant in such a case can 
only eneceed if he shows not only that the 
plaintiff has kept cne account of all such 
hundies but that he hat led the defend tl to 
treat the dealing letuxen them as on an acctunt 
[dimton v. Ingham (6jJ. If the defendant 
can ehow this there is an implied contract 
between the parties that all tbe transactions 
will furnish but one cause of action. In tbe 
present case tbe most tbe defendants could 
successfully plead is that the outstanding 
•ontraots should form but one account. Tae 
defendant has not up to the plaintiff’s demand 
cf *th July 1918 acted as if tbe amount due 
on the contract and oro9S-oontract were part 
of the account. He has deliberately excluded 
it from his demands upon the plaintiff. I, 
therefore, hold on the facts of this case that 
tbe plaintiff can sue for the amount due on 
the contract and cross-contract. 

No custom has be^n proved that the 
amount due on a contract and cross-contract 
is, necessarily, included in an account of the 
other shipment dealings between sugar 
merchants in the Karaobi Bazar, although 
probably, as a matter of convenience, the 
amount due on a contract and a cross* 
conti act is taken into aeo >nnt in adjusting 
the claims due on tbe outstanding contracts 
at the time of settlement, 

I, therefore, answer the preliminary 

issues 

(2) There was an account between the 
parties ODly of tbe outstanding sontrasts 

(6, (1823) 2 B & 0.65; 20 R. R. 273; 3 Dow!. & Ry, 
249; 1 L. J. to. s ,f K. B. 234; 107 E. R. 307, 
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wbitb did not include the contrast and srose- 
•ontraat. 

(2) (a) Yea. Ifc is maintainable on the 
evidenae in respect of the amount dne on the 
•intract and cros^-contracb. 

(3) Admittedly so. 

(4) Yea, on the evidence. 

Srikriehindas admits issue (0. I answer 

issue (0 in affirmative. 

I allow interest at 9 per cent. from 4th 
Jaly 1919 the date when plaintiffs demanded 
it in writing, on the liquidated sum dne on the 
•ehtraat and erosa contract only, I answer 

issue (5) accordingly. 

I answer issue (6). Dearee of Rc. 3,870 
and coots thereon and interest from suit at 
6 per aent, to payment. 

3. P. 

Suit decreed. 


LAHORE HIGH COURT. 

Second Civil Appeal No 1347 of 1921. 

November 29, 1 *21. 

Present: — Mr. Juetiae Chevie. 

UTTAM CHAND—Plaintiff— 

APPELLANT 

venue :• 

MEHTAB SIfrGd AND0THEK8 — 

D«FBND*NT8--Rs*P0* DENTS. 

Punjab Pre-emption Act (l of 1913), s. 15 (c), 
secondly—“Patti or other sub-division ,” meaning oj — 
Taraf or patti created for purely fiscal purposes. 

A taraf or patti of a village created at the time of 
Settlement for purely fiscal purposes, ». e-, for the 
purpose of convenience in collecting the land reve¬ 
nue, is not a patti or other sub-division, within the 
contemplation of section 15 (c‘, secondly , of the 
"Punjab Pre-emption Act [p 49, ool. 1.] 

Second appeal, from a dearee Of the 
District Judge, H~shiarpur, dated the Ikt 
April 1921, affirming that of the Subordinate 
Judge, First Clasp, Hoshiarpur, dated the 
I3th November 1920. 4 . 

Lala Fakir Okand , far the Appellant. 

Lala Bdrbhajan Die, for the Respondents. 


JUDGMENT —Plaintiff in this*ca:e cla ; mc 


to preempt on the ground that he is' a 


proprietor in the patti in which the land in. 
suit is situated. The lower Courts have 
agreed in dismissing the suit on the finding 
that thfrre are no recognised sub^diviBionB t/f 
this village for the purpose cf pre-emp¬ 
tion. r 

The history of the village as recorded at 
the 1884 Settlement shows that there wbrb 
originally two mile known as Haji Khan and 
Ghezi Khan. These tails were named after 
two brothers and undoubtedly at ore time 
these tails were real sub-divisions. But the 
history of the village goes on to shew that 
latar on some of the proprietors had to lea'vb 
the village owing to poverty and ancestral 
shares disappeared and possession became a 
measure of right. In 1884 the names of the 
two *a»7* were still kept up, but the tails wefe 
spoken cf as tarafs. Persons cf different 
•asteB Lad come into both tarofe and the 
present plaintiff himself is, as the learned 
District Judge points out, a saint atd not 
descended from either Hnji Khan or Gbr ki 
Kban who were Rajputs. There is ho 
shamilat patti in the viilage and the fields of 
each petti are scattered abcut promiscuously 
throughout the whole village. * 

Counsel for the plaintiff-appellant relies on 
Bhagat Hira Nand v. Lai Khan (1) where it 
was held that there is nothing in seetion 12 
of the Punjab Laws Act to show that the 
term "sub-division” should be construed wtfh 
reference to apy particular principle of 
division, He also relies on Utlam v. Buta 
(‘^) which t lays down that in 'vdleges A 
proprietor holding land in any subdivision 
recognised by the Settlement Record, be it 
taraf patti, thulla or dheri , should have, as 
regards land sold in that sub-divisior.a 
right superior to any one whose lacd is 
• outside it. This, however, dues not seem te 
have been the test laid down in Sadda V. 
Maj a Singh (3) where a certain thulla was 
recognized as a sub-division because it was 
held on the evidence to be a real sub division 
of the patti and not merely a name represent¬ 
ing the distribution cf the proprietors for 
eonvenience in eolleeting revenue or similar 
purposes. Bi;a v. Biehan Singh (4) seems 

(0 169 P. a. 1883. 

(2) 69 P a. 1693. 

(») 76 P. E. 1894. * 

14) 45 P. K. 1697. 


v 
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to me a eaee somewhat similar to the present 
though there the Settlement reaord did not 
reecguiee 4Dy path's, There were two seetions 
in the village who held their land for the 
most part in different portions of the village 
though *ome land lay intermixed. Eash 
section had its Lambardar through whom its 
revenue was paid, but there wa9 no shamilat 
partti and nothing oommon to odo group of 
proprietors in whish the members of the 
other group had no interest. It was held 
that the two patt’s were not recognised sub¬ 
divisions of the village aijh'in the meaning 
of the Punjab Laws Ast. In Sher Singh' V. 
Maluk Singk (5) it was held that in order to 
justify treatment of eF section of' the village 
m a Bob division for the porpose of pre- 
emption there muBt besome welhdtfiaed 
attribute^ such as homogeniety of area or 
deitftot of the proprietors; In Basaioa Singh 
V- Naih> Sir.gh (6) it was held that sertain 
thullas into which a path of the village had 
been sub-divided were sub divisions of the 
village for the purpose of pre-emption. I 
note that in, this case eash thulla had a 
separate shamilat in whish the proprietors of 
the other thulla had no share. Waryam Singh 
V. Mah tab 8ingh (7) was a case of pre-empiion 
being claimed in a village whish was of 
resent date and was peopled by persons of 
various saste whom the Government bad 
aelested as persons to whom grants of land 
might fitly be made pattii bad been ..oreated, 
In the village but merely for fiseal purposes 
and it wa9 held that eush paths were not sub¬ 
divisions for the purposes of pre emptioD. 
{This ease is, of Bourse, not on all fours with 
the one before me, but I note that in this 
judgment the sorrestnass .of the proposition 
laid down in Bhagat Bit a Nand v. Lai Khan 
O), whish is to the offset that if there is in 
point of_ fast a resognised sub-division of a 
village, such sub-di zision must be aosepted as 
•uoh for tbe purposes of the Pre-emption Ast 
irreepcstive of any question of principle, is 
doubted, and it is noted that later authorities 
lake a different view and plase a far mere 
limited construction upon the words * path or 
Vthereub division,” 

(5 142 P. L. R. 1605. 

(6; 23 Ind. Cas. 161, 60 P. R. 1914; 128 P. L. R. 
1914; 8i P. W. R. 1914. 

17)26 Ind Cas. 433, 21 P. R. 1915; 31 P. L. R. 
1016} 221 P. W. R. 19 U. 3 



In the present case it seems to me obvious 
that the two tarafs or paths created at tbe 
Settlement of 1884 were merely nominal 
divisions created for purely fiscal purposes, 
and that in fast there is no real sub division 
of the village except that some proprietors 
have been allotted to one Limbardar and some 
to another merely for the purpoee of conveni¬ 
ence in collecting land revenue. The deci¬ 
sion of the lower Courts seems to me in 
accordance with the liter decisions of this 
Court, and I uphold their orders dismis¬ 
sing the suit-, and dismiss the appeal with 

C 08 ts. 

W. C. A. 

Appeal ditm ’ tsed . 


PATNA HIGH COURT. 

Letters Patent Appeils Noj. 109 to 111 

or 1921. 

May 9, 1922. 

Present; — Sir Dawson Miller, Kt., Chief 
Jasticr. and Mr. Justice Adami. 

W. M. GRAINT amd others—Plaintiffs— 

Appillartj 
verm 8 

EKLAL JHA amd oihirs—Defendant* — 

Rbap^mdehtp, 

Appeal , second— Finding of Jact, when will he inter. 
Fered with— Parties, duty of—Document not valid for 
nuroose intended, whether can be used as evidence— 
ZngaVreZncj Act (VUIoflSioJ, , *l-“3peciall V ," 
meaning of—Applicability of section—Documents, part 
legal and part illegal, enforcement of. 

A find in" of fact cannot be interfered with in 
,econd appeal, unle9S it can bo shown that there 
ivas no evidence to support it. If either of the 
jarties raise the point that there is no evidence 
,o justify the finding, it is their duty to place that 
evidence on the record, to enable the Court of 
jeoond appeal to deoide the question, and not 
merely to rely upon certain references thereto iu 
ihe judgments of the lower Courts [p. 62, col 2, 

3 63, col 1. ... ,.i 

The mere fact that a document may not be valid 

•or the purpose for whioh it was intended would 
lot prevent it from being used as evidence of an 
admission by a person executing it where its execu¬ 
tion has been admitted and proved, [p. 64, col. 

- The word “specially,” as used in section 29 of 
;ho Bengal Tenancy Act, has no reference to the 
,»antum of the reduction of rent allowed for the 
'onsideration there mentioned, but merely requires 
that owing to special circumstances, v» .the agree- 
ment to cultivate a particular crop, the rent ifl 
ower thaa it otherwise would have becu. Mere proof 
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that the rent was a low rent would uot bo sufficient 
to comply -with the section unless it were also 
proved that the low rate was arrived at in con¬ 
sideration of cultivating a particular crop. But once 
it is proved that this is the case, then the actual 
amount whereby the rent is reduced below what it 
otherwise would have been if no such obligation 
had existed is not a matter to be taken into" con¬ 
sideration in deciding whether the proviso has been 
complied with. [p. o3, col 2 ] 

Section of the Bengal Tenancy Act has uo 
application to an increase in the amount of rent by 
reason of an increase in the area, it applies only 
to an increase in the rate of rent. [p. 56, col 2.] 
Although a party cannot ask the Court to make 
a new contract in place of that which is illegal, but 
where in the same instrument there are distinct en¬ 
gagements by which a party binds himself todo certain 
acts, some of which are legal and some illegal, the 
performance of those which arc legal cau be enforc¬ 
ed although, the performance of those which arc 
illegal cannot, [p. 55, col ,2.] 

Appeal from the deoision of the Hcn’ble 
Mr. Justice Keep, dated the 22 nd November 
1921, reported as t4 lod. Cas. 332. 

Meiers. Manuk, B. Imam , 8. M. Mullich , 
N. 0 . Roy and 8. 0. Rcy t for the Appellants. ’ 

Meesrp. Kulwant Sahai and S. Satan, fer 
the Respondents. 

JUDGMENT. 

Millkb, C, J. — These three appeals are 
brought under the Letters Patent from a 
decision of Mr. Juetioe Ross dated the 
22nd November last year reversing the 
decision of the lower Appellate Court. 

The suit out of which the appeals arise 
were tried together along with three others 
of a similar nature before the Munsif at 
Bhagalpur and determined by the same 
judgment. The plaintiffs, who are the pro. 
prietors of the Laitipur Indigo Factory, at 
Narainpur, are the same in eaoh case. The 
defendants, who are the same in two ca B fin 
bat different in the other, ere tenants 
holding under the factory and the same 
questions for determination arise in eaoh 
of the eases. The slaim of the plaintiffs 
who are the appellants before us, i 8 f C r 
the recovery of rent payable under the 
terms of certain labuliyats executed by 
the defendants respectively in the vear 
1909 whereby they agreed to pay an 
enhanced rent amounting to about Gannas 
in the rupee in excess of the rent formerly 
payable under the earlier kabuliyatg in « 0 n 
Bideration of beiDg released from the oblica 
tion imposed by the earlier JcjbultvaU of 
eultivatinglindigo^on a portion of their hold 



It is the plaintiff*’ case that the defendants 
held their land at a specially low rate of 
lent before the date of the kcbultycts sued 
on in consideration of cultivating indigo for 
the landlords’ convenient. within the 
meaning of the third proviso of section 29 
of fcbs Bjngil Tenancy Act, and thifc in 
consideration of bdiog released from that 
obligation, thay agreed to pay the incrais* 
ed rent which they deemed fair and 

equitable. Section 2'J of the Act, in so far as 
it is materia 1 , reads as follows:— 

The money rent of an occupancy 
Ya\y t may be enhanced by o-ontract, subject 
to the following conditions. 

* * * 

(b) The rent must not be enhanced so as 

to exceed by more than 2 *annas in the rupee 

the rent previously payable by the 

raxyat : * # * 

Provided as follows. * * * 

(in) When a raiyat has held his land at 
a specially low rale of rent in eonaideration 
Of cultivating a particular crop for the 
convenience of the landlord, nothing in 
clause ( 6 ) shall prevent the raxyat from 
agreeing, in consideration of bis being 
released from the obligation of cultivating 

tnat crop, to pay such rent as he may deem 
fair and equitable.” 


„ __* A y m :-” luttK loero I a 

‘bat ‘bey held their lands at a 
P a; low *ate of rent in socsideration 
of snltivating a parti.nlar orop within the 
meaning of the proviso, and that, there, 
fore, allhongh they exesnled the habulivatt 
agreeing to pay the rent elaimed, sash an 

agreement oannot beenforsed as the enhanse- 

ment was in exsess of the maximnnl 
allowed under tlaaee (6) of ee.tion 29 of 

,• * ' J h \ ^ e * en dants fnrther rely upon 
eeahoo. 23 end 178 (3) (6). The former 

* * ,? ® lve f °*snparsy raiyiti the right to 
nse the land in any manner whish dees not 

# a, y »i. Impair it8 va,De or ™nder ’» 
i „ thB pnrpoge * of ‘be tenansy, whilst 
toe latter sestion provides that nothing in 

' onlrao ‘ oiade between the landlord 

.V 0 1 ,‘T^ after the Paseing of the 
Aot shBl! tats away or limit that right. 

rJLi m POr,aDt *° bear in miDd ‘b»t ‘be 

inn? k , cnan,y Ast was passed in the year 
18B5. before whish date it ie sonseded that 

imposed by eestion 29 
opon thej freedom! of sontreei bed ni) 
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operation. The first kabuliyats of whioh 
there is any evidence in the ease are dated 
the 3rd Jane 1 Ss 8. These dooamente refer 
to the lands settled as sibek jote nij, bat 
when the lands were first settled apon the 
defendants or their predeoassors there is 
nothing to show. It has been found, however, 
that the defendants are ooiupansy raiyatt. 

The kabuliyats in the ease of each of tha 
defendants are of the same tenoar. Those 
of 1888 are for a period of *0 years from 
1295 to 1301 F, They provide in paragraph 
6 that " J, the raiyat , will from year to 
year till the expiration of the term 
of thU habuliyat sow indigo only, or 
iadigo wi‘h sertain mixed srops saah as 
linseed and mustard, upon one-frurth of the 
said holdiog after takiog indigo seeds from 
the fastory without payment of any prise 
for the fame asoording to the shoioe of the 
aah'.bi and amlas of the Lattipnr Indigo 
•ousern Ta6n follow 03rtain stipulations 
as to the landlord’s rights if this obligation 
ia not tomplied with and as to the harvest¬ 
ing of the indigo and the prise to be paid 
fpr it> . Paragraph 7 says "The soniitions 
iq paragraph 6 above are asiording to ths : 
old eustom of the village and upon these 
•ouditions the rent of tho holding has 
been fixed. If I, the raiyat, rafase in 
any >year to set apart one-fourth of the land 
at the time of measuring the same for the 
purpose of sowing indigo, I, raiyot, will piy 
exsesB rent at the rate of Re. 1 per bigha for 
the entire area of the holdiog from that 
year until the expiration of the term of this 
habuliyat Paragraph 9 provides : ia the 
beginning of the year, when the term of this 
habuliyat will expire, 1 shall appear before 
you the patnind its and shall put in a habuliyat 
for a fresh settlement and shall obtain a 
patta for the same, and if I do not put in a 
habuliyat and obtain a patta then until I 
obtain a settlement I shall pay rent at the 
rate of Rs. 1 ia exoas* for the eotire area a9 
provided by paragraph 7 hereof. ” When 
these kabuliyats expired, they were renewed 
for. a farther term whiok expired in 1315 
F. f that is, in beptember 1908. A few 
months later, on th9 14th January 1909, 
fresh kabuliyats were exeouted after a fresh 
measurement of the land. These were for 
9 years from 1317 to 1325 P insiusive. It 
Iffie found by the method of measurement 


5i 


adopted that there had been an increase 
in tbs area, in ex«939 of the area mentioned 
under the previous kabuliyats and for this tho 
tenants agreed to pay an additional rent. 
They further agreed to pay an enhauoed 
rent at a rate wbioh worked out at about 
4 annas in the rupee. The stipulation as to 
growing indigo fiuds no place in these 
kibuliyits, 01aa3e 14 provides as follows: 
“Be it known that for my having grown 
indigo on one-fonrth of my nigdi holding 
the malxlts had settled the land with me at a 
low rate, bat the maliki have now closed 
the indiyo business, therefore, the excess 
rate which has been assessed upon my 
napii holding according to my wish neither 

1 nor ray heirs and representatives have 
or ill have any objection to pay’’. 

One of the questions wbioh arose for deter¬ 
mination by the Mnnsif was, whether in fact 
under these kabuliy ds the area had been pro¬ 
perly measured. Th eligga used, as stated iu 
the kibuliyits themselves, was a laggaothi 
cubits, whereas the tenants contended that 
tr.e standard ligga in nse in the village was 
6|- cubits and when measured by this 
standard no increase in area had in fact taken 
place. This question was decided by the 
Mucsif in favour of the defendants and the 
additional rent proportionate to .the excess 
area was disallowed. The learned Mnnsif 
aho came to the conclusion that the 
agreement to enhance the rent in excess of 

2 annas in the rupee was in contravention 
of section 29 (6) of the Bengal Tenancy Act 
and was not taken out of the operation of 
the section by the third proviso. He 
considered that, although it was proved, that 
the rent was low in consideration of growing 
iadigo, it was not shown that it was 
specially lew. He farther held that the 
kibuliyUt of 188 i were executed iu respect of 
Unds held by the tenants previously and that, 
there was nothing to show that there was any 
obligation upon them to cultivate indigo at 
the ioception of the tenancy, aod, unless this 
could beshowo, the proviso had no application. 
He also found that there was nothing to, 
show that the defendants deemed the rent 
agreed upon to bo fair and equitable. I may 
mention here tnafc ia some of the other cases* 
which are not the subject of this appeal, 
where similar kabuliyits were proved showing 
the original settlement with the tenants, ha 
found upon exactly the same evidence tjja) 
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the rent was specially low and that the 
tenants defined the enhancement to be fair 
and eqaitable. A farther point was taken 
and decided against the landlords that the 
kabuliy its sued od represented s, bona fide 
settlement of a dispute for rent between the 
parties and should not, therefore, be treated 
as a case of enhancement. 

The plaintiffs appealed from this decision 
to the District Judge who affirmed the 
decision of the Munsif as to the claim for 
excess area, hut allowed the appeal in so 
far as it olaimed an enhancement in respect 
of the area allowed, being of the opinion that 
on the evidence the case came within the 
tei ms of the third proviso of section 29. There 
waB no direct evidence to show whether the 
obligation to grow indigo was odo binding on 
the tenants at the inception of the tenancy, 
but the learned Judge considered that, as the 
origin of the tenancy was lest in obscurity, 
he waB entitled to consider the surrounding 
circumstances and the conduct of the parties 
and the inferences to be drawn from the 
kubub'yits themselves in determining whether 
the obligation to grow indigo was an incident 
attaching to the tenancy at its inception. 
The fact that the kabuliyiti, as far back as 
1888, recited an obligation to grow indigo on 
a fourth part of their holdings according to 
the custom of' the village, he considered 
indicated that no new obligation was then 
imposed but that it was pre existing 
and in ftcoordanse with custom and usage, 
and the conduct of the parties, in agree- 
ing to pay an enhanced rent in 1939 and 
for several years afterwards complying 
with that agreement, was also indica¬ 
tive of the nature of the tenancy in its 
origin. lie farther relied upon a petition 
in connection with a fresh settlement with 
one of the deferdants in 1905 as showing 
that indigo cnltivation was one of the 
purposes for which the land was settled. He 
also found upon the oral evidence, as well 
as from the defendants’ own admission in the 
kabulynis, that the lands had been settled with 
the tenants at a specially low rate in 
consideration of grow iog kdigo and that the 
new rate was fair and equitable. 

On second appeal to this Court by the 
tenants the learned Judge, before whom the 
appeal came, reversed the decision of the 
learned District Judge. The evidence upon 

*rbieU the lower Appellate Court’s decision 


was based, in so far as it was given orally, 
was not before the learned Judge in second 
appeal, but he referred to certaia passages in 
the Munsif’s judgment in which some of the 
oral evidence was dealt with and arrived at 
the corclusion that this was no proof that the 
raiynts held their land at a specially 1)W 
rate of rent in consideration of cultivating 
indigo. He further considered that the 
admission that they had previously held at a 
low rate, in consideration of this obligation 
contained in the kabuliyUt sued od, could not 
b3 relied npon as the kabuliyati themselves 
were repudiated as void, and tha f , in thess 
circumstances, the admission itself would not 
prove the truth of what it states. He 
farther considered that the admission itself 
was not sufficient as it did not show that the 
purpose of the tenancy was the growing of a 
particular crop or that, in consideration there¬ 
of, the rent was specially low. He con¬ 
sidered, however, that at the time of the 
kabubyiti io 1888 a less rent was fixed than 
would otherwise have baen fixed because the 
proprietors wanted indigo on one-fourth of 
the land. He also considered that, although 
there was an obligation to gro v indigo under 
the kabaliyita of 18:8 and again under the 
renewal in 1902, this obligation came to 
an* end with the kabuliyits of 1902 and had 
ceased to exist when the new kibuliyxts 
agreeing to the enhanced rent were executed. 
It would fallow, therefore, under section 23 of 
the Ac f , that the tenants were then entitled 
to use the land for any purpose they chose 
consistent with the provisions of that section 
and the agreement to pay enhanced rent in 
consideration for the release of a non-existing 
obligation was void under the provisions of 
section 178 (8) (6). 

The determination of these appeals 
ultimately depends upon the answer to the 
question whether there ' was evidence to 
support the conclusions of fast arrived at by 
the first Appellate Court. The fiodings must 
be acc3pted in second appeal unless it can be 
shown that there was no evidence to support 
them. In the present case the evidence was 
h)th oral and documentary. The habuliyate 
which were relied upon by b^th parties in 
support of their respective contentions have 
been placed before us, bat we are not io a 
position to deal with the oral evideuos nor can 
we say to wh*t extent it justified the fiadiog 

except in ao far as appears frouj the jadg- 
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meets of the Maoaif and the learned Distr'ct 
Judge. Had either of the parties intended 
to ra : ee the point that there was no oral 
evidence to justify the findings in so far as 
they are bised thereon, it was their duty to 
have .planed that evidence on the record 
to enable the Court to decide this question 
and not merely to rely npin certain references 
thereto in the judgments of the lower 
Courts. 

I should have had little hesitation in c imiog 
to the oonolasion that the findings of the 
lower Appellate Court could not be disturbed 
but for the fact that the learned Judge of 
this Court, in second appeal, has taken a 
different view and considers that there was 
no evidence upon which those findings can 
legally be snpported. His opinion is entitled 
to all respect. He ooncieely states the ques¬ 
tion for decision when he states that the 
enhancement being in exoers of that allowed 
by section 2), the agreement by the tenants 
to pay the enhanced rent is void unless 
it is protected by the third proviso, and that 
in order to bring it within that proviso, three 
factors mast be present (1) the raiyat must 
have held kis land at a specially low rate of 
rent in considei abion of cultivating a 
partiaular arop for the convenience of bis 
landlord, (2) he must have been released 
from an existing obligation of cultivating 
tbis crop, and (l) he must have deemed that 
the rent which he agreed to pay was fair and 
equitable. The learned Judge thought that 
neither of the first two factors existed upon 
the evidence and that it was unnecessary, 
therefore, to consider the third. With 
regard to the first point, the two earlier 
k< tbuliyits contain an admission that the 
tenants are under an obligation to grow 
iuf&go on a part of their holdings according 
to the old tustom of the village and that upon 
these oonditiors the rent of the holdings has 
been fixed. They further agree that if they 
• relate hi any year to set apart a fourth of 
the land for the purpose of sowing indigo, 
they will pay an excess rent at the rate of 
one rupee per bioha for the entire area 
of the bolding. It appears from the Munsif’s 
judgment'that the plaintiffs* witnesses said 
that the tenants were under an obbgatioa 
to grow indigo and three of them s ated that 
the rent was low in consideration of rto doing. 
They de not appear, however, according to the 
Wuosff, to have stated that the rate wa9 


spatially low. The learned District Judge, 
on the other hand, found in these words : 
“The former rates at which the res¬ 
pondents held are specially low as appears 
from the oral evidente as well as from their 
own admissions in the kabuliyntt .** I may 
mention here that in the kabulty t of 19)9 
there is a further admission that in con¬ 
sideration of growing indigo the malxkn 
had previously settled the laud at a low 
rate. Ia my opinion, this evideuce was amply 
sufficient to justify the finding that the land 
was previously held, that is to say, under 
the kabuliyatt of 888 and 1902, at a specialty 
low rate of rent in consideration of eulti- 
vatinga particular crop within the meaning 
of the third proviso of section 29. The word, 
' specially'’ as used in the section has, in my 
opinion, no reference to the quantum of the 
reduction of rent allowed for the considera¬ 
tion there mentioned, but merely requires 

that owing to special circuinstanc9P. viz., the 
agreement to cultivate a partisular trop, 
the rent is lower than it otherwise 
wuiild have been. Mere proof that the 
rent was a low rent would not be suffi¬ 
cient to comply with the section unless it were 
also prove) that the low rate was arrived 
at in consideration of cultivating a parti¬ 
cular crop. But once it is proved that 
this is the case, then the actual amount 
whereby the rent is redueed below what 
it otherwise would have been if no such 
obligation had existed is not a matter to be 
taken into consideration in deciding whether 

the proviso has been complied with. I may 

also point out that this appears to have been 
the view of the learned Mnnsif although 
it would seem that in deciding the question 
he subsequently lost sight of it.^ In considering 
this point he first of all «ays, the first thing 
to be shown is that the defendant in this oise 
has been holding at a specially low rate of 
rent, or, in other words, at a rate lower than 
what it would have been if there were no 
obligation to grow indigo”, but, in considering 
the evidence in order to ascertain whether n 
proved such a state of affairs, he fonnd that it 
did not, merely because the witnesses did not 
use the w;>rds“ specially low’’, and as already 
pointed out in one of the other oases not no .v 
on appeal before us in which he came fej a 
different conclusion of fact be 9ays. the 
kabuliyots . however, do not state exprerel/ 

that the rent was fixed at a specially * ovy 
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rate of rent in consideration of this obligation 
but that a specially low rate of rent was 
partly the considertion for the settlement 
is e’ear”. It would appear, therefore, that 
upon precisely the same evidence he came to 
two diametrically opposite oonclosions of 
fact. In my opinion the decision arrived at 
by the learned District Judge npon this 

question was amply justified by the evidence 

even if it be taken to have gone no 
further than appears from the judgment of the 
learned Munsif. 

The decision of this question, however, 
merely goes to the state of affairs existing from 
1888 onwards aud it still remains to consider 
whether in 1909, when the new kaluliyats 
were executed after the old ones had expired, 
the obligation to grow indigo still existed. If 

it did not, there was no consideration for the 

agreement to pay enhanaed rent beyond 
that prescribed by the Statute, and any ob- 
• ligation undertaken by the tenants to do so 
would not have been binding upon them. Whe¬ 
ther that obligation existed or not depends 
upon whether, either at the inception of the 
tenancy or, at least, at sometime before 1885 
when the Bengal Tenancy Act was passed' 
the tenants were under an obligation to grow 
indigo. I think it must be conoeded that it 
is not necessary to go back to the inaeption of 
the tenancy. If, at any time before 1885 this 
obligation was a part of the terms under which 

the tenants held, then it would be a binding 

obligation as there was no law to prevent the 
freedom of contract. It is conceded that 
-thereis do direct evidence es to the terms 
upon which the tenants held before 1883 
and the question for consideration is, whether 

was justified i Q 
drawing the inferences from the evidence 
contained in the kabuUyal, themselves and 
from the acts of the parties that the obliea 
tion was one of old standing: and not nealy 
created by the h.buliynts of lt ; 88. I have al 
ready stated the grounds upon whish the learn" 
edDistri.t Jndge arrived at bis finding npon 
this question, The seferensa in the earlier 
habuliyatt to the snstom of the village, the 
agreement by the tenants to pay an „„ 

hansed rent of one rupee per b?Z ittZ 

failed to tomply with their , 

the fast that i’nW 

r6Dt afteP dae •deration 
aD f • •° er *ion on the part of 
. the landlord, whish was found as a fee* in 



the aase, coupled with the admission in the 
kabuliyntg of that date that the maliht 
had fettled the land with them at a low 
rate for having grown indigo, all seem to 
me to lead to the inferenoe that the obli¬ 


gation was not imposed for the first time 
in 1888 but was in existenae at all events, 
before the passing of the BdDgal Tenansy 
Aat in 1*85. It will be observed that the 
admission referred to speaks of the land 
being settled with the tenants upr.n certain 
terms, and to my mind this clearly points 
to the original settlement. There were 
other matters also referred to by the learned 
Distriofc Judge arising on the evidence, bnfc 
whith we are not in a position to deal 
with as the evidence is not before rs, and 
wbiah pointed towards the same eonslusion, 
that indigo cultivation was one of the 
purposes for whish the land was settled. 
Added to this, there is not a ssintilla of 
evidenoe adduced by the defebdants to show 
that the obligation arose for the first time 
uoder the kabuliyatt of 1883. In my 
opinion, therefore, the findings of the learn- 
ed District Judge on these two points were 
in fast supported by the evidense. 

The only other question ip, whether the 
tenants san be said to have deemed as fair 
and equitable the enhansad rent wbmb 
they agreed to pay. The mere fast * that 
they entered into a formal written agree* 
mert with tie landlords to pay it is snffi- 
■rent to ra'se the presumption that they 
deemed it fair and equitable. There is 
ootbing in the rata of enhaneement whfoh 
militates against this view, and the parlies 
were dealing at arms leDgth and without 
any ooersicn on the part of the landlords. 

. e question was one of fas} and, in the 
sircamstanoe 8 . I san see no ground upon 
whish the finding san bs disturbed. 

The learned Judge of this Court whore 
dasision is now under appeal took the view 

tdat the admission contained in the kaftu- 
hy*t of 1909 sould not be regarded as evi- 
dense besause the kabulxyat itself was 
•ballengedas void. If the kabuliy a* was 
valid, as 1 have found it t 3 be, this ques¬ 
tion does not ari» e but in any case I am 
una e to follow the learned Jadge’s reason- 
|n ® *kat, because a document may not be 
valid for the purpose for whish it wae 
intended, it sannot be used as evidense of 
au admission by ihe psrsjn exssating it 
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•when its execution has been admitted or 
proved. The admission therein sontained 
that the lands were previously held at a 
low rent was made by the tenants without 
coercion and even if the docament, a 3 an 
agreement to pay enhansed rent shon?d not 
he binding, I sannot see any reason why it 
.should be rejected as an admission of the 
.fasts stated. 

A farther Question was raised before us 
;in argument by the learned Government 
Pleader on behalf of the respondents whiah 
wan not taken in any of the Courts below. 
It was sontended that the whole agreement 
of 1909 was void because one of tbo aon- 
, siderations for paying an enhanaed rent, 
tit's., an insreaee in the area had been found 
not to exist and even if the other con¬ 
sideration, ttr., the release from the obli- 
Ration, should be valid, the promise to pay 
an enhanaed rent aould not stand. Rslianae 
was placad upon sections 23 and 24 of the 
Contrast Aot. It was contended that part 
of the sonsideration for the enhancement 
of rent was the inareased area shown to 
exist by the form of measurement adopted, 
whereas in fast it was found that the area 
had not inoreased at all, a wrong method 
of measurement having been employed. It 
was argued that, in this state of affairs, 
a part of the consideration for the enhance¬ 
ment of rent having failed, it must be 
treated as unlawful under section 2 $ of the 
Contrast Act, ts if permitted it would defeat 
the provieioDS of scstion 29 (b) of tie 

Bengal Tenansy A^t relating to enhaooe- 
ment. 1 agree that under tection 24 of the 
Contrast Act if one of the several con- 
siderations for a single objeet is unlawful 
the agreemei t is void but even assuming 
that the sonsideration in the sironmstanses 
stated was unlawful it would appear that 
the insrease of area alleged to exiet was no 
part of the sonsideration for the enbance- 
ment of rent. As this point had never been 
taken in any of the lower Court?, the 
Bsbednle attached to the k^buliyati of 1909 
had'not been plated in evidense before us, 
bat we were informed by the learned Ooansel 
for the appellants, apd it wae not sontra- 
disted, that the sohednle slearly shows how 
■ the rent wae arrived at. It tets out the 
original area and the orig’ual rent and the 
additional area and additional rent and then 
shows the enhancement of rent in conjur¬ 


ation of the release from the obligation. 
The additional rent was disallowed by the 
lower Oourtr, and althongh there was a cross* 
appeal by the plaintiffs on that question to 
this Court the srods*appeal was not pressed 
as no point was taken about separating the 
legal from the illegal part of the consider- 
atioD. The engagements to pay additional 
rent and enhansed rent are entirely separate 
and distinst. One cannot ask the Court 
to make a new oontraot in plate of that 
which is illegal, bit where in the same 
instrument there are distinst engagements 
by which a party binds himself to do certain 
aits some of whioh are legal and some 
illegal the performance of those whioh are 
legal can be enforced althongh the perform¬ 
ance cf those which are illegal cannot. 
Section 2) of the Beogal Tenancy Act has 
no application to an increase in the amount 
of rent by reason o? an increase in the 
area. It applies only to an increase in the 
rate of rent and the engagements by the 
defendants to pay additional rent for an 
additional area and an enhanced rent for 
release from an obligation are entirely 
separate and distinct. The ten ants are not 
entitled to say, because we have undertaken 
to pay additional rant for an additional area 
which cannot be enforced, therefore, we 
shall not pay oohani9i rent in consideration 
of being released from an existing obliga* 
tion, although that consideration is perfectly 
good. 

I am farther cf opinion that at this stage 
although the qmation raised is one of law 
wo ought not to entertain it in the parti¬ 
cular circamitansas which hav3 arisen. 
The present appellants, who ware respond¬ 
ents in the Court below, entered a cross¬ 
appeal in that Court challenging the Bodings 
as to the additional root and further con* 
tending that the habullyat sued on repre¬ 
sented a bom fiie settlement of a. dispute 
for rent hatweon the parties and that the 
case should not be treated as one of en¬ 
hancement, bit as no point was taken before 
Mr. Ja9fiieo Ross about separating the legal 
from the illegal part of the consideration 
they were content not to press their cross- 
appeal. For both these reasons I think 
that this qaootion should be determioed 
against the re»pondents and in favoir of 
the appellants, in my opinion, this appeal 
should be allowed, the decree appealod from 
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should be set aside and that of the District 
Jndge restored. The appellants are entitled 
to their eosts of this appeal and to the « 06 ts 
of the appeal of the defendants before Mr. 
Justice Rois. 

A dami, J.—I agree. 

w. o. A. 

Appeal alloveJ* 
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Di BTOB S — A pr E LLANTg 
versus 

[RADHA KtSHEN a*d OT^iRg—D ecree* 
Holders—Rbspowdents. 

Execution of decree — Limitation—Objection not 
taken ogainst previous application, whether can be 
taken against subsequent application—Joint family — 
Decree against managing member — Limitation Act (IX 
oj 1908,), Sch. I, Art. 18'*, Explanation. 


a An application for execution of a decree cannot 
!$be objected to on the ground that a previous appli. 
>cation, to which no objection on the ground of 
J limitation was taken, was barred by time. [p. 67, 

■ col. 1.3 

Manna Lai v. Samandu, 46 P. R. 1906; 94 P. L. R, 
•1906; 62 P. W. R 1906, followed. 

Three Hindu brothers carried on a joint business. 
A decree wab obtained against the eldest brother 
and certain applications for execution of the decree 
w$rt made against him and after his death against 
-his legal representatives Subsequently execution 
was applied for against the other brothers also : 

Eeld, that the brothers being joint and carrying 
on a joint business, the decree against the eldest 
brother must be taken to have been passed against 
the firm and that previous applications for execution, 
therefore, operated to save limitation. [ p. 5Pj col, 2\ 
p. 67, col. 1.J 

• Miscellaneous second appeal from an 
order of the Diatiist Judge, Sialkot, dated 
the 24th February 112', reversing that of 
the Subordinate Judge, First Glass, Sialkot, 
dated the 15th December 1920. 

Mr. Nanafc Ohand , for the Appellants. 

Mr, JfanoAur for the Respondents. 
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JUDGMENT.—This appeal arises out df 

proteediugs in ezesution of a decree, wbith 
was passed on the 23rd Jnly 1902, against 
Peshori La), Brother*, sons of Jairam Das. 
At the last hearing of this appeal I remand¬ 
ed the care and sent for the reeords of the 
original suit, but I learn that these resords 
have been destroyed. The desree-holder 
applied for execution on the 13th November 
1914. Notiee issued and Kandhari Lai, a 
brother of Pesfiori Lai, appeared in Court 
and said that Peshori Lai bad died in Sep* 
tember 1914. These ezesution proceedings 
were eventually dismissed. On behalf of 
the minor sons" of Peshori Lai an appli- 
•ation was presented for setting aside the 
decree, 1 but this application was rejected. 
The docree holder started fresh execution 
proceedings ip July 1917. Labori Mol, 
another brother cf Peshori La>, then 
appeared both for himself and as guardian 
of the minor eons of Peshori Lai, He then 
stated that Peshori Lai had left no prop¬ 
erty except some self-acquired property 
but that it was joint property which bed 
descended from Peshori Lai’s father. He 
also stated that there was no firm of the 
name of Peshori Lai Brothers. These exe¬ 
cution proceedings were eventually dismissed 
oo the 21st March 1918. In October 1919 
the deoree-bolder again applied for exe* 
cation of decree. On behalf of Lahori Mai 
and the minor sons of Peshori Lai an 
objection w%s raised that the application 
was time-barred, as the execution pro- t 
•eedings taken in 1914 were invalid end 
could not be used to keep limitation alive. 
The First Oourt held this objection to be 
correct and dismissed the application as 
time-barred. The learned District Judge 
on appeal • overruled the objection as to 
limitation and hence the judgment-debtors 
bave lodged a second appeal to this. 1 
Oourt. ® i } 

Peshori Lai was, so I understand, the 
eldest of the three brothers. He was -a 
Kbatri shop-keeper, and the presumption is 
that he and bis brothers were joints fn 
bis statement in Oonrt in 19i 8 Lahori Mai 
admitted that the property which had des¬ 
cended from bis father was still joint, and 
there is not the slightest evidence nor is it 
suggested that Peshori LU and his brothers 
separated. The prasamoMon, therefore, is 
that the family waa a joint Hindu family 
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•cd that tb® business tarried on by Pesbori • 
lial under the name of Pesbori Lil Brothers 
•one of Jairam Das, was a joint family.. 
baaiDe-s. Libori Mai's bare denial in 1917 ‘ 
be to the business being joint I regard as 
insufficient rebuttal. I take it then that 
the deeree was against the firm and not 
•gainst Pesbori Lilonly, and 1 think that, 
the District Jndge is right in bolding that 
Ibe proceedings of 1914 were proeeedings 
in execution of deeree and kept limitation 
alive. The learned District Judge has also 
held, on the authority of Manna Lai v. j 
Samandu (1), that as (he plea of limitation f 
was not raised in the former execution; 
proceedings taken in 1917, it cannot be 
raised now. This aim appears to me to be|~ 
perfectly correct. The question is dealt with’i 
on page 171 of the jadgment just referred V 
to. What the appellants are trying to do^ 
is to plead that the present application is| 
lime-barred because the previous application' 
was also time-barred. No objection on the^ 
ground of limitation was raised at the timer 
of the previous application and so it cannot' 
be nrged now that the previous application* 
was time*barred. 

The appeal is dismissed with costs. 

z K. 

Appael dismissed, 

. 0) 46P. R.1906; 91 P. L. R. 1906; 62 P. W. R. 
1PC6. 
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PATNA HIGH COURT. 

dppiAL from Original Decbrb No. 25 

CF 1919. 

January 24, 1922. 

. Present :— Mr. Justice Das aod 
Mr. Justice Adami, 

'. tousammr>at GHANDRAMA KUER a*d 

AtiCTHBR- A PPILLAKT8 

versus 

RAMGAYAN and others— Respondents. 

Evidence Act (l of • 32 (2 )—Entry in 

choufeid&r's diary recording death of a person—Entry 
written not by choukid&r but by third person — Admis¬ 
sibility of the entry in evidence after ohcmkidar’c death 
•--Appeal—Finding of fact—Appellate Court , duty of— 
Vidfnce—Interested persons—Corroboration, 
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Entries made in the diary of a decoa c ed illiterate 
choukidur not by .the choukidar himself, but by 
other person at his instance aro not admissible 
under section 32 (2) of the Evidence Act unless it is 
established that it was the duty of that person in 
the ordinary course of business to make the entries, 
[p 60, col. 2.] 

Although a Court of Appeal ought not to differ 
From a Trial Court on a finding of fact in the 
absence of strong and weighty reasons for doing so, 
yet it has certain responsibilities, and in a proper 
oaso it will examine the evidence with a view to 
seeing whether Judge of the Trial Court in giving 
i judgment has not misdirected himself, [p. 58, col. i/| 

As a rule, the evidence of persons who are 
. ^ in the result of a case ought not 

to be acted upon, unless that evidence receiver 
corroboration from surrounding circumstances, [p 61, 
col. 1] ' 

Appeal from a decision of the Sub* 
ordinate Judge, Sbababad. 

Messrs. Kuhoant Sahay and Sambhu 
Saran , fer the Appellants 

Mr. ^ivanarui'n Bose , for the Respondents. 

JUDGMENT. 

Das, J.—This appeal raises the question 
whether any authority was given to Musam - 
mat Chandrama Kuer, one of the defend- 
ants-appellant'. by her deceased husband, 
Brij Nandan SiDgh, to adopt a son to him 
and whether Musammat Chandrama Kuer 
did in fact adopt defendant No. 2, the other 
appellant before us, as a son to her deceased 
husband. The plaintiffs, who are the re¬ 
spondents before us, claim to he the 
reversioners of Brij Nandan SiDgh and 
their case is that Brij Nandan SiDgh died 
suddenly on the 24;h Baieakh 1308 corres¬ 
ponding with 27th April 1901 and that he gave 
no authority to his widow to make ary 
adoption to him. Their case .further is, 
that there was, in fact, no adoption and that 
they are entitled to a declaration to the 
effect that the widow was neither entitled 
to, nor did 6 he in fact, make an adoption to 
her deceased husband. The defendants 
resist the plaintiffs’ action and they contend 
that Brij Nandan wa9 ill for about twenty- 
four days and that on the 21st Baisakh 1303, 
corresponding with the 24th April 1931, 
that is to say, three days before bis death, 
he gave authority to Musammat Ohandrama 
Kuer to adopt a son to him and that Mus* 
ammat Ohandrama Kuer did in fact, in 
pursuance of the authority given to her 
by her deceased buiband, adopt the seond 
defendant as a son to him op the 17th 
May 1916, 
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On the pleadings, the learned Subordinate 
Judge framed the following ieeues. 

1. Is the suit as framed tenable P 

2. Have the plaintiffs right to sue ? 
Are they r 3 versionary heirs to Brij Nandan 
Singh ? 

3. Whether defendant No. 2 has been 
adopted , as alleged by the defendant 
No. 1 P 

4. Did Brij Nandan Singh give defend¬ 
ant No. 1 authority to adopt ? 

5. Is the suit barred under section 42 of 
the Specific Relief Act P 

6. Is the adoption of defendant No. 2 
illegal and invalid and without the permis¬ 
sion cf Brij Nandan Singh ? 

7. Is the suit tenable against the prin¬ 
ciple of factum valet ? 

P. Are the plaintiffs entitled to any 
relief. 

The learned Subordinate Judge has found 
that plaintiff No. 1 was the reversionary 
heir of Brij Nandan Singh and was entitled 
to maintain the action. He thought that 
set ion 42 of the Specific Relief Act did not 
bar the suit and asoordingly answered IsBue 
No. 5 in the negative and Issue No. 1 
in the affirmative. He considered Issues 
Nos, 4 and t> together as in fact they raised 
the same question and answered those issues 
in favour of the plaintiff?. Ou a review of 
all the evidenoe in the care, he tame to 
the tonslasion that Brij Naodan Singh did 
not give any authority to his widow to 
adopt a son to him and be also tame to the 
conclusion that the widow did not in fast 
make any adoption. In the result, he decreed 
the plaintiffs’ suit and made the declaration in 
favour of plaintiff No. I substantially as 
claimed by him in the plaint. 

The questions raised in this appeal are 
questions of facts, and I entirely agree with 
the learned Vakil for the respondents that 
we ought not to differ from the Trial Court 
unless there are strong and weighty reasons 
for doiDg so. We have, however, certain 
responsibilities as an Appellate Court and 
we are bound to examine the evidence with 
a view to see whether, in giving judgment 
in favour of the plaintiff No. 1, the learned 
Judge did not misdirect himrelf. Now, the 
way iD which the learned Judge dealt with the 
wholeoase has been severely criticised by Mr. 


Kulwant Pahay on behalf of the appellant*, 
It was pointed out that, although the 
learned .Judge refused to consider the evidence 
of Musnmmat Chandrama Kuer, Mutammai 
Jagatraj Kuer, the sister-in-law of hfuaammat 
Chandrama Kuar, and Mahadeo Singh, who 
was in the rervica of Muaammat Chand¬ 
rama Kuer, on the ground that they were 
interested witnesses, he strongly relied 
upon the evidence cf Ram Gay*n Singb, 
plaintiff No. 1, and Keshwar Singh, an¬ 
other of the plaintiff, although they were 
far more interested in the result of the 
suit than tbs witnesses whoro natn 9 i I have 
just mentioned. Now, i D supporting the 
case of adoption, MusimmU Chandrama 
Kuer was really asserting that she had 
divsefced herself of any proprfatary interest 
in the estate of her deceased husband. There 
is, therefore, no prima f icie ground for reject¬ 
ing her evidence which was really against 
her peoumary interest. On the other hand, 
the result of the suit would have serious 
effest on the fortunes of the reversioners. 
This was the first argument of Mr. Kulwant 
Sahay on the judgment itself. Next, he 
argoel that the witnesses examined on 
be alf of the defendants deserved eoms con¬ 
sideration whereas the learned Subordinate 
Judge dismissed them w'th the remark that 
some of them were relatives of Brij Naodan 
H.ogi whereas others were partisans of 

° l It P r f a9ai S,n » h » the father of defend¬ 
ant No. 2 It was pointed out that there 
!3 absolutely no evidensa on the record to 
establish that any of the witnesses examin- 
r , b0 ? al L° f the defe °d*°ts ia a partisan 
D * * vr Q j S'^ffh an( J a re ] a fcJ vfl 0 f 

Brij Nandan Singh is no disqualification what- 
ever sines a relative 0 f Brij Nandan Singh is 
like y to know the facts of the oa’e. Bat, as 
a matter of faot, ont of seventeen witnesses 
examined on behalf of ti e defendants only four 
are relatives of Brij Nandan Singh defend- 
ant No. 4 who is the brother of Mutam- 
mat Chandrama Kner, defendant No. 12, 
Who says that he is a relativa of Brij Nandan 
bmgb, hot does not say what the relationship 
Giknla Prasad Sin.h, the nephew of 
. Nandan Singh, and the father of defend- 
ant No. 2 and Jagatraj Kner, the widow 
of his brother. In my opinion, the learned 
cii lordinate Judge has not dealt fairly with 
the evidence whi.h was addassd on behalf 
of the defendants. Bat it is renarkibla 
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that, although he rejected the testimony of 
witnesses examined on behalf of the defend¬ 
ants on the ground that they were relatives 
of Brij Nandan SiDgh, still he made it a m >tter 
of somment that the defendants did not ex¬ 
amine any of the gotois of Brij Nandan Singh 
residing in the village. The failare to 
examine the gotait who resided in the 
village is oapable of a vary simple explaDa- 
tion. It is not likely that the go' /is tonld 
•ontemplate with equanimity the prospeat 
of the property passing oat of the family 
to the family of the sister’s son of Brij Nandan 
Singh. It is not unreasonable to assume 
that they wonld have a great deal of sym¬ 
pathy with tbe reversioners. In regard to 
the witnesses examined on behalf of the 
defendants, it may be pointed ont that they 
ware mostly men of wealth, position and 
respestahility and were not in the slightest 
degree interested in tbe result of tbe snit. 
Even a sursory examination of tbe evidenee 
' of tbe witnesses examined will establish 
that those fer tbe defendants were drawn 
altogether from a better olass of society. 
Lastly, it was eontended that the reasons 
assigned by tbe learned Subordinate Judge 
for asseptiDg the only documentary evidence 
produced by tbe plaintiffs are, to say tbe 
least, lomewhat peculiar He conceded that 
there were oirenmstanoes in ooi nrotion with 
the document which threw a great deal of 
snrpieicn on tbe oritioal entiy on which tbe 
plaintiffs relied, but be thought that three 
very circumstances established tie genuine¬ 
ness of the dooLment. In connection with 
this document it was further pointed cut 
that the learned Subordinate .lodge advanc¬ 
ed a theory which fitted with nobody’s case 
and that be acted upon tbe theory to tbe pre¬ 
judice of the defendants. 

These and other arguments that arose on 
tbe faoe of the judgment have compelled ns 
to scrutinize tbe evidence with mere than 
ordinary care and anxiety; and we have come 
to tbe conclusion that the decree passed by 
the learned Subordinate Judge cannot be 
supported and ought to he set aside. 

Tbe plaintiffs’ case is, that Brij Nandan 
Singh dies suddenly after bis evening meal 
on the 24fci Baisakh corresponding with tbe 
27th April *901, The defendants’ oase, on 
the other hand, is that Brij Nandan suffered 
from a protracted illness which lasted for 
24 days and that he actually gave Ohaud- 



rama Kuer authority to adopt a son on the 
21st Baisakh 1303 in the presence of many 
respectable persons. It must be conceded 
that if the plaintiffs eetihlish that Biij 
Nandan SiDgh died suddently after his 
evening meal on the 24th Baisakh 1?08, the 
defendants’ caee mast fail. 

Now, what is the evidence upon which the 
defendants relj ? In the first place, they 
rely upon an entry in the haihehita form 
of deathp, Exhibit kept by a Ohaukidar, 
named Bilat Abir who has given evidence in 
enpport of the document. Now, it will 
appear on an examination of the document 
that the first entry printed in the paper bonk is 
of the 27th April l£0i—that giving informa- 
tionas to the death of Brij Nandan SiDgh. The 
sseond entry is dated the 10th of May.the third 
entry is dated the 24th of May, the fourth 
is dated the *lst June and the fifth is dated 
the 13th May. The learned Subordinate 
Judge thoogbt that it was a matter of some 
suspicion that the entry of 13th May follows 
tbe entries of the 24th and 21st June res¬ 
pectively, But taking the view that, had 
the plaintiffs wanted to prrdaca a forged 
document, they would probably have steered 
clear of such difficulties as there are on the 
face of this document, he accepted tbe 
suspicious Dature of tbe entries as in itself 
establishing the genuineness of the document. 
In my opinion, there is really no reason to 
inspect the genuineness of the document. 
Tbe entry of the 13th May do doubt follows 
those of 24,h May and 21st Judo respective¬ 
ly. It is quite possible that the information 
as to the death of Haloman Singh who, 
according to this document, died on the 
I3tb May 1^01 may have been received by 
tbe Cbaukidar after he had made the entries 
on the 2lth May and 21st June respectively. 

Bnt that was not tfce ground npon which 
Mr. Kalwant Sahay asked us to reject the 
document. The plaintiffs rely npon this 
document in so far as it establishes that the 
oaure of the death of Brij Nandan Singh 
was apoplexy. The aotnal word which 
appears in the document is not apoplexy but 
■‘epopegsy’’ which, according to the learned 
Subordinate Jadge, stands for apoplexy 
although there is no support for it in the 
evidence. But I will assume for the moment 
that epopegsy” stands for apoplexy. The 
critical question is, who is respomibls for the 
words in *tho hitchita? Now, the only 
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witness who has been examined by tho plaint* 
iffs to prove this document is Bilat Ahir 
the Ohaukidar of the village. Ha says in 
his evidente that be got the fast of the death 
of Brij Nandan noted in the dominant by 
Ram Lagan, Chaukidar. His evidence is that 
Ram Lagan wrote the entry in his presecos 
and then he says "I do not know what is 
meant by 'epopegsy* ®. Asked as to the 
tanse of the death of Brij Nandan he said 
that he died of 'gash' and that he got that 
noted in his bahi. Now, that is the whole 
of the evidente of Bilat Ahir whioh estab¬ 
lishes, first, that the tanse of death astording 
to him was 'gaih' and that is what he asked 
Ram Lagan to note in the h'it\c\*ta\ second- 
ly, that he does not know wbat is meant 
by ‘epopegBy,’ lastly, that Ram Lagan wrote 
the entries in his presente. Now, it seems 
to me on this evidente that it is impossible 
to rely npon the dotnment in so far as it 
establishes that Brij Nandan died of apop¬ 
lexy. The word % gcsh' means ‘fit' as the 
learned Subordinate Judge himself says. That 
would be perfetily tonsistent with the ease 
of the defendants. If the tanse of the death 
of Brij Nandan was stated in the hathchita 
to be 'gash 1 (no objettion sould ba taken to 
it by the defendants as it would be perfectly 
tonsistent with their ease. How tomes it 
then that we find the word epopegsy’ there 
although Bilat Ahir repudiates it and states 
that Ram Lagan wrote the entries in his 
preeecoe. Now, the learned Subordinate 
Judge has a theory of his own, ‘it is true” 
the learned Subordinate Judge says, ‘‘that 
this word eould not have been written by 
Ramdagan of his own aesord but there aan 
be no wonder if this word whieh corresponds 
to apoplexy was supplied by the Laroga at 
the Tbana when it would have been told to 
him that Brij Nandau had died suddenly 
after having fits.” Now, there is absolutely 
no evidence to support thetheory of the learned 
Subordinate Judge. But assuming that the 
theory is a good one, the question arises 
who told the Daroga at tbe Thant that 
Brij Nandan bad died suddenly after 
having fits, if it were the plaintiffs, tbe 
entry cannot be u»ed by them in their 
support. If it were by the defendants, 
then, of course, the entry can be used as 
against them. There is absolutely do evidence 
on the point. All that we ^now is 
|hat the Ohaukidar whose duty it was to 
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make the entry in the hathchiti knew that 
Brij Nandan had died of % gn»h % ai *d that 
is what he asked Ramlagan to not3 in the 
hathcY.ta. In my opinion, the entry, as 
it stands, cannot be used as evidence 
against the defendants. 

In the next place, I have very grave 
doubt whether the entry was at all ■ ad¬ 
missible in evidence. It was urged by the 
learned Vakil for tbe respondents that it 
was admissible under section 32 (2) of tbe 
Evidence Act, but that clause is dearly 
not applioable. It was held by the late 
Chief Justice of this Court and Roe, 
J., in the case of Naina Koer 

v. Gobardhan Singh (1) that entries 

in the diary of a deceased illiterate Ohau¬ 
kidar, not by tbe Chaukidar himself, but 
by other persons at bis instance, are not 
admissible under sestion 32(2) of the Evi* 
dense Act. Had the entry in this ®*9® 
been made by Bilat Ahir, then no doubt 
it would be admissible under section 32 (2); 

bat it was not : and it has not been esta- 

• 1 

blished that it was the duty of Ram Lagan 
in tbe ordinary course of business to 
retard these matters. Bit in the view 
whish I take of the entry, tbe qaestion 
of law does not arise. 4 

There only remains the oral evidense 
and that evidense, in my opinion, is of 
the weakest kind. Two of the plaintiff* 
have examined themselves and their evi* 
dense is that Brij Nandan took his m**! 
at about 1(J p, m. on the night of his death 
aud that as soon as he went to his bed 
he lo3t his power of speech and became 
unconscious, According to them, he expired 
shortly after he became unconscious. As* 
cording to plaintiff No. J, te went to the 
house of Brij Nandan Singh at soon as 
he beard that he was taken ill suddenly 
aud he took with him 8 or 9 parsons. 
There is no reason whatever why these 8 
or 9 persons should have aooompaoied him 
to the house of Brij Nandau unless it be 
that they were required to give evideo*® 
afterwards. He says that he sent for ft 
a doctor from Nasriganj and that the 
doctor came and told him that Brij Nandan 
was suffering from ‘‘Saraam” or **G »shi M 
(deliriam or fainting), Nov a cise of 
apoplexy is hardly consistent with the 

(l) 37 lad. ^as t'4; i P. h. I. \\ (1919} Pat 352. 
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ease of delirium and it is noteworthy that 
it did exercise the cariosity of the learned 
Subordinate Judge that this doctor, who, 
accordiag to the evidence of plaintiff No. 1, 
was, when the case was going on before 
the learned Subordinate Judge in Hasua, 
Bihar, a station on the Bihar Light Rail* 
way, was not called by the plaintiffs to 
give evidence in the case. As the learned 
Subordinate Jadge has pointed oat, his 
evidence would have b9en of very great 
value, bat for some reason which has not 
been explained, be was not oited as a 
witnefs. The failure on the pait cf the 
defendants to examine the Baid who, 
according to them, attended Brij Nandan, 
is not open to the same comment. The 
order sheet shows that the defendants took 
the earliest opportunity to aommon him as 
a witness, and asked the Ooart to adjourn 
the hearing of the cnit for two weeks 
when the Baid failed to pat ia an ap- 
pearnce as a witness in the case, Now the 
evidence of plaintiff No. 1 and Keshwar 
Singh, another plaintiff, in the case ought 
to he received with very great caution. 
They are vitally interested in the result 
of the suit and it is a good working rule 
not to act upon the evidence of persons 
who are vitally in 4 ©rested in the result of 
the case unless that evidence receives 
corroboration from surrounding circamstanc* 
es. The failure to examine the doctor is 
not a oircumatanoe in favonr of the plaint 
iff*; nor is the insertion of the word 
“epopegsy” in the hcthshiti. But the 
plaintiffs rely npon the evidence of some 
witnesses who . followed him into the house 
of Brij Nandan Singh and it is necessary 
to consider their evidence. The 6rat of 
theca witnesses is Pabalcan Singh who 
admits that there are two suits between 
Obandrama Koer and his family and that 
rent for one year was at that time due 
frgm him to Ohandrama Kaer. He des* 
•ribas himself a 9 a cultivator, and i’> does 
net appear from his evidence that he is a 
•sbstantiei cultivator. There ir, however, 
nothing in his evidence which really hurts 
the defendants except bis assertion that 
Brij Nandan met with a sadden death and 
that he did not die after a protracted 
itlneap. He admits that on the night of 
Brij Niodau’s death cow, land etc., were 
being . gifted to Sr&bmiae. This is a fact 
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which ha9 been spoken to by some other 
witnesses who have been examined on behalf 
of the plaintiffs and accords w.th the evi* 
denes that has been prodaced on behalf of the 
defendants In my opinion, this ciroamBtanoe 
namely, tha* - cow, land, etc,, were being 
gifted away to the Brahmin*, establishes 
beyond reasonable doubt that Brij Nandan 
could not have diod suddenly. The gifting 
of oDws at the time of death is a ceremony 
and requires preparation and it is impossible 
for such ceremony to take place in the 
case of a sudden death. The next witness 
is Bbirgu Nath SiDgh who describes him* 
self as a cultivator and admits that he is 
a distant gotia of the plaintiffs. There is 
nothing in his evidence except his assertion 
that Brij Nandan died after an illness cf 
2 or 3 hoars. The next witness is Chhabi 
Singh, a cultivator. He admits that he 
is a distant gotia of the plaintiffs. He 
further admit that Musammat Ohandiama 
Kaer sued him for rent for one year. The 
next witness is Deo Saran Singh who 
admits that he is paying the plaintiffs 
the expenses of the litigation. He is ob¬ 
viously interested in the result of the litiga¬ 
tion and his evidence cannot, be of much 
valae. The next witness is Baohnoo SiDgh 
whose evidence is purely hearsay. The 
next witness is Parmeshwar Upadhya who 
describes himself as a cultivator. He says 
that Brij Nandan died after an illness of 
two hours. He admits that cows, calves, 
grains etc., were, gifted to the Brahmins 
at that time and that be himself got a 
gift of one cow and a sbe-oalf at that 
time besides cloth. In bis cross-examination 
be admits that his uncle Lai Bihari was 
sued by C oandrama Kaer for rent and that 
he is now in possession of the hast land 
of Lai Bihari, He also admits that rents 
are due by him to Ohapdrama Kaer for 
three years. The next witness is Ram 
Kirit Upadhya, a Rrabnjin cultivator, who 
says that be got a gift of two qows and 
some riqe qn the night of the death of 
Brij Nandan Singh, 

These are all the witnesses who have been 
examined on behalf of the plaintiffs and, 
in my opinion, it ia quite impoasible to 
rely on this class of witnesses if there 
is nothing in the surrounding circum¬ 
stances connected with the adoption to 
oxcite oar oaepieion, I shall consider the 
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surrounding circumstances in a moment. 
It iB necessary, first, to 6ee what ia the 
nature of the evidence that has been pro- 
dosed on behalf of the defendants. 

The defendants rely, in tho first plase, 
upon the extract from the jama Khar a eh 
buhi of 138. The learned Subordinate 
JuJge says that this book was written 
up at one sitting for the purpose of the 
•ase. The su9pioion of the learoed bub- 
ordinate Judge was roused by the fact that 
there is no entry iu this book subsequent 
to the death of Brij Nandan. It must be 
remembered, however, that the iima kharach 
book relied upon by the defendants is not 
the Zjmindari account-book but the doroi 
aooounf-book, that is to say, a book kept 
for household expenses. I have examined 
the bock with very great caro and, in my 
opinion, there is nothing at all in it to 
excite suspicion, It is a o’omplote account- 
book of 130i from the first day of the 
year up till the day of the death of Brij 
Nandan Singh. Tho fact that there are no 
entries in the book subsequent to the death 
of Brij Nandan may ba due to a variety 
of reasons. It may ba dne to the fast 
that, for some days subsequent to the death 
of Brij. Nandan, they did not think of 
entering sash expenses as they incurred in 
any books of aooouDt. Ohandrama Kner 
aod her sister-in-law, Jagaraj Koer, were 
the only two members of the family and 
it may be that, < for days together, they 
inonrred no expenses whish had to be 
entered in the Jama hharach book. I am not 
prepard ..to rejest the book on an argument 
so spesulative as that whish has been 
advanoed by the learned Subordinate 
Judge, 

Now, the book, if it ia genuine, establishes 
the sase of the, defendants that Brij Nan¬ 
dan was ill for- a number of daya and 
that he oould not have .died suddenly as 
is alleged by the plaintiffs. There is an 
entry on the 30th Ohait to the effesfe that 
Sukbnandan Singh was sent to sail Baidji 
of Pasaur on account of malik't illness 
and that the expense incurred inrespest of 
this was Bs. 2-8. Then there are number 
of entries for purchasing euch artisles as 
are given to a person who is ill. On the 
J4tb Baieakh the entry runs as follows ; 


Bs. a. p. 

Baba Saheb’s death, benae pnr 

chase of Sakai ... 10 0 

Ghee ... 2 0 0 

Pitambari sloth ... 7 0 0 

Bleached malmal ... 15 0 

Dome for lighting the fire ... 14 0 

The acionot-book, taken as a whole, strong¬ 
ly snpport9 the sase of the defendants, 


I now ooms to the oral evidence. The 
first witness exuninad on behalf of the 
defendants is Mahadeo S'Qgh who says 
that he was a companion of Brij Nandan 
Singh sines his birth and was in his 
service aod is now in the service of the 
widow. Thero is no cross examination to 
suggest that he was not on snih intimate 
terms with Brij Nandan and his widow as he 
asserts. His evidence is that Brij Nandan 
was ill for 2) days before his death, that be 
was treated by Ram Kirifc Panday of Pasaur 
for his illness and that he authorised his 
wifp, Ohandrama Kuer, to adopt a child and* 
that he was proseot when he gave the 
authority. The learned Subordinate Jadge 
has rejected his evidence on the groaod 
that he wa9 an interested witness. According 
to him, to quote his own words, “there is 
a wide field for his profit shoali the alleged 
adoption stand”, but it seems to me that if 
the plaintiffs’ case is true, namely, that 
Mihadeo had a great inflaenoa over Ohand-. 
rama Kuer there was equally a wide field for 
his profit even if there was no adoption. 
Chandra Kuer was entitled to retain pos¬ 
session of the properties until her death and 
Mahadeo, as her Cnief Offiisr, might be ex¬ 
pected to make some profit oat of that estate 
if, as the learned Subordinate Judge says, be 
put forward tbe adoption in order to make- 
profit oat of it. It may be pointed oat that 
the plaintiffs’ case in the plaint is that 
Mahadeo Singh was the Tashildar of Brij 
Nandan and that on the plaintiffs’ complaint 
against him Brij Nandan had dismissed him 
from service and that after the death of B.-ij 
Nandan Mihadeo Singh won over Jagatraj 
Koar and Ohandrami Kuar and got himself 
engaged as their agent and that ha obtained 
full control over the ladies and exerted undae 
infi. cease over tham. But it is remarkable • 
that this case was not to put to Mahadeo 
Siogh in tha witness-box, In my opinion, 
there is do substantial reason for rejecting 
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ftbe testimony of Mahadeo Singh especially 
M he was intimately acquainted with Brij 
Nandan and presumably knew his affairs. 
If, indeed, the boy who is alleged to have 
been adopted was io any wiy related to or 
eonneeted with Mahadeo Singh, there would 
be ground for viewing his evidence with 
some amount of tuspition. Bat that is 
not the auggestion of the plaintiffs. Their 
suggestion, on the other hand, is that 
Mahadeo was so enraged by reason of the 
fast that at the instance of the plaintiffs 
he waa dismissed from seryise by Brij 
Nandan that he entered into a conspiracy with 
Gob ala Prasad Singh to introdase Gakula’s 
son., into the family as the adopted son of 
Brij Nandan. This case . was not put to 
Mahadeo and we oaunot investigate it. The 
next witness is Righunath Siogh, who is 
a Zemindar and aeo-sharer of Brij Nandan 
having an insome of Rs. 5,000 a year. His 
evidenee ie that, upon reseiviog the inform a- 
tion of Brij Nandan’s illness, he went to 
hia house to see him. He says that he 
Btayed with Brij Nandan for two days and 
left his bouse three days before his death. 
He says, further, that Brij Nandan was 
ill with fever and there was a rise and 
fall of his fever daring the time that be 
stayed there. He asserts that in his pre- 
sente Brij Nandan ealled Chandrama Kuer 
before him and gave authority to adopt 
% eon to him. The next witness is Shea* 
nandan Siogb, bror.her of ChaDdrama Kuer. 
It is somewhat difficult to rely on his 
evidence as be sould not have been more 
than 15 years at the time of the death of 
Brij Nandan. But it most be remembered 
that his evidenee is agaiust his apparent 
interest, the fast whioh the learned Sub¬ 
ordinate Judge did not at all take into 
poneideratioo, If the adoption did not take 
plaae, hie sister remained the proprietor 
of* the properties. If, however, it took 
plate, then she was .divested of aoy interest 
whioh she might possess in these properties. 
The next witness ie Basudeo Singh who 
deesribea himself as a Zemindar and a 
cultivator. His evidenta is that his father, 

receiving the .news of Brij Nandan’s 
illness, sent him to Brij Nandan’a house 
and that he was actually present when the 
authority was given by Brij Nandan to his 
wife to adopt ta'eon to. him. The only 
Ibingjithat can be 9aid against this witness 
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is, that there was a criminal oa9o batwi-en 
Mababir Singh, hii unole, and pliintilf No. 1. 
The next witness is Indra Dawan Singh, 
a substantial Zimindar, having an income 
of R 3 . 12,‘jCO a year. There ia no reason 
whatever why his evidencj should not be 
acoapted, especially as he h not in the 
slightest degree interested in the case. His 
evidence is that three days before the death, 
Brij Naudao’c servant came to him with 
a message that his master was seriously ill 
and that he wanted to see him. Brij Natidan 
obviously had sent for him and the others 
who have given evidence in the oaso in 
order that he might give permission to his 
wife to adopt a son to him in the presence 
of respectable witnesses. His evidence is 
tha*, in pursuance of the message which 
had been sent to him, he went to Brij 
Nandan’a house and was actually present 
when Ihs authority was given to Chandrama 
Kusr to adopt a son. It is sag nested that 
this witness was an accused in the case 
brought by plaiatiff No. J, bat the sugges¬ 
tion was not put forward to him and it 
would be most unfair to consider it in 
connection with a witness who apparently 
has no sort of interest in the dispute between 
the plaintiffs and the defendants. 

It is nnneos8ary to go through all the 
evidence adduced on behalf of the defend¬ 
ants. It is sufficient to say that it appears 
to uc to be reliable aud of a class superior to 
that to whioh the witnesses oalled on behalf 
of the plaintiffs belong. Their evidence re¬ 
ceives strong corroboration from the aooount- 
book whioh has been adduced in tbe case 
and there is no reason whatever why it 
should not be acted upon. I ought to men¬ 
tion that the evidence of tbe ladies who 
were examined on commission have made 
a deep impression on me. They seem 
to have given their evidence in a straight 
forward manner and there is no primafacie 
reason to reject their testimony. I quite 
concede that, if Chandrama Kuer had at¬ 
tempted by adoptioa to benefit her father’s 
family, her evidence might be open to very 
grave suspicion: but the adoption which she 
sets up is that of the son of a nephew of her 
husband. The adoption was a natural one 
aud against her pecuniary interest. There 
is no suggestion in the case that there waa 
aoy enmity between her ani th9 plaintiffs, 
aud there is no reason at all why eh? 
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should have divested herself of her pro-* 
prietary interest in the estate in favour of 
one who did not belong to her father's 
family, but was a relation of her husband; 
epeoially as there is no suggestion that 
there was any enmity between her and the 
plaintiffs. 

The learned Subordinate Jadge thought 
that the surrounding oirsumstanses stood 
against the oase of an adoption. The learned 
Subordinate Judge aoaspted the following 
fasts for his decision on the point. Brij 
Nandan had no i*:sue by his first wife 
though he had lived with her for 12 
years from the time of the marriage. He 
then married defendant No. I and his 
married life with Chandrama Kuar did 
not last more than eix or seven year?. 
In the opinion of the learned Subordinate 
Judge, it is improbable that Brij Nandan 
should have given an authority to his wife 
to adopt a son as there was no reason why 
he Bhould not have a thild by her before 
his death. If the oase of the plaintiffs that 
Brij Nandan died suddenly be accepted, then 
there may be something in the view whioh 
has been taken by the learned Subordinate 
Judge ; but, in my opinion, the plaintiffs 
have entirely failed to establish that Brij 
Nandan died suddenly. I accept the sase 
of the defendants that Brij Nandan had a pro* 
trasted illness lasting for 24 days. If that be 
so, then what are the faots P First, that Brij 
Nandanmarried Chandra Kuer, obviously with 
the intention of having son by her ; sssondly, 
be was eerious y ill and it may be that he took 
the view that he will not resover. It is not 
possible to say what w*3 in the mind of Brij 
Nandan as he lay ill for 24 days : bn*, in my 
opinion, there is nothing improbable in the 
story set up by Chandrama Kuer that after an 
illness lasting for 24 days Brij Nandan gave 
authority to adopt a son to him. The 
learned Subordinate Judge thought that 
as on the evidenoe of defendants the eondi- 
tion of Brij Nandan bad not materially 
ehanged on that tritital day, namely, the 
2ist Baisakh it is improbable that he eould 
have given her permission that day. That 
is the first line of attack adopted by the 
learned Subordinate Jadge. The question, 
in my opiuion, is not what view the defend¬ 
ants and tboir witnesses took of the 
illness of Brij Nandau, but what view Brij 
^audau himself took of it. Aa to that 
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there ean of oourse be no evident©. The 
learned Subordinate Judge, then, obanging 
his line of attack, thought that Brij Nandan 
must have bad brain somplisations on the 
21st Baisakh and, therefore, he was not in 
a proper state of mind to give any authority 
to hi 9 wife to adopt a bod. The foundation 
for this opinion is, tbit there are entries 
in the book of assount showing that Kasturi 
and Attar were purthased on the ^Oth and 21st 
Baisakh. Tbe learned Subordinate Judge says 
that everybody knows that Kasturi and Attar 
are given to a patient when th( re are brain 
somplisations and that assordingly if the de¬ 
fendants’assount-book begenuine, Brij Nandaii 
was suffering from brain somplisitiors on 
the 2lst Baisakh. In my opinion the reason¬ 
ing is far too speculative to merit any 
examination. It may be that these art idles 
were pnrshased for future use, if oeaasion 
arose for them, but no sonslusion san be 
founded on the sole fact that Kasturi and 
Attar were pnrshased on tbe 20ih and 21st 
Baisakh. In my opinion, having regard to 
tbe fast that Brij Nandan has lived through 
at least 18 years of married life without 
having a son the story told by the defendants 
becomes inherently probable. I hold that 
Brij Nandan did give authority to Chandrama 
Kuer to adopt a son to him. 

The next question is, did Chandrama 
Kuer adopt a son in pursuanse of tbe 
authority whioh was given to her P Now, 
on this point tbe evidense is all one way ; 
but the learned Subordinate Jadge has some 
to the extraordinary sonslusion that there 
was no adoption by tbe widow. No#, it 
may be pointed out that if, in fast, Ohand* 
rama Kuer wanted to set up defendant No. 
2 as her husband’d adopted son, there is 
no reason at all why she should not have 
gone through the seremony of adoption* 
Tbe question would have stood on a different 
footing bpd it been raised after the 
death of Chandrama Kuer. There is 
abdonltely no reason to hold that there was 
in faet no adoption when it wae in the 
power of Chandrama to go through the 
seremony of adoption. The evidense, in my 
opinion, is sonslusive on the point. It appears 
tba*, before the adoption, Chandrama Kuer 
took the preeaution for asking for Polite 
help as she thought that the plaintiffs might 
sreate disturbances. Exhibit A is a personal 
diary of Safc.Inspector 3. K. and l)i 
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-Wport shows that be 11 left the Polite 
station for BurdiKa with constable Salomon 
t and Snkhdeo Missir to aae that no breach 
of the peaee takes plate at the time of adop¬ 
tion of a eon to Chandrama, as ordered by 
‘ the Magistrate.” The Sab-In9netfcor ha* 
given evidsnae in the ease, and he says that 
be did not-go to Bordiha in order to 

.preserve pease, The learned. Vakil for the 
Respondents has argaed that bis evidenae of 
. adoption (tie) for he does not say that he was 
.present at the oeremony of adoption. This 
. istrae;bnt the evidenae of the Sub-Inspeator 

# 4 

t proves that Chandrama Kaer had made 
preparations for the adoption. In my 
.opinion, it is impossible to say 

that no adoption in fait took plase if 
.Chandrama Kaer had in fast asked for Polise 
and was prepared to go through the aeremony 
:of adoption. With what object, it may be 
Rske.di would Chandrama Kaer not go 
through that aeremony if it was her desire 
,to doso P There is no evidenae on the 
t-Other side worth considering, 

(Were admittedly not present 
• adoption and their evidenae 
.possibly establish anything. In my opinion, 
there is abundant evideDae to establish that 
defendant No. 2 waa in faat adopted by 
.defendant No. I on the 17th May 1916. 
j + I would allow this appeal, set aside the 
judgment and dearee passe I by the learned 
•Subordinate Judge and dismiss the plaintiffs' 
■nit with aoata in this Court and in the Court 
below. 

i Admi, J.—I agree. 


They 
at the 
oannot 


w. o. A. 


» 

Appeal allowed 
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1 ALLAHABAD HIGH COURT. 

» Second Civil Appial No. 198 or 1920. 

» Msreh 16, 192 3. 

* . Pretent :—Mr. Jnstiae Lindsay and 

Mr. Jnstiae Stuart. 

.. Chaudhri GOBERDHAN SINGH . 

• r AMDOTHERS—PlAINTI FPS — APPELLANTS 

A h > • r * 

versus 

•* ... Ohaudhri RAM BADAN.SIKGH 

-DlFENDlMT — RE8PONDB*T 

Malicious prosecution, action for — Evidence, neces - 
eary— Judgment of Criminal Court, vihether sufficients 


OASES. 



lii au aotfou for malicious prosecution the plaioti if 
lies to prove tirsfc that he was innocent uu r l that his 
innocence wasf pronouueed by th« tribunal bof«,re 
which the accusation was made and it is not autlicient 
to put in the judgment of the Court which acquitted 
him. [p. 06, col. 1.] 

Seaond appeal against a dearee of the 
Diatriofc Judge, Benares, dated the llth 
November 1919. 

Dr. M. L Agarwala, for the Appellants. 

. Mr. H, K. Maker i and Dr. K. N. Kat a, 
for the Respondent, 


JUDGMENT.—This appeal is against a 
dearee of the learned Disbriok Judge of 
Benares upholding a desree of the Ad¬ 
ditional Subordinate Judge dismissing a 
suit for damages for malioions prosecution. 
The defendant-respondent made a report 
at a Polia9 S'atioo to the effest that oer- 
tain persons had aommitted a ri >t and had 
assaulted him, beiDg directed to do so by 
the plaintiffs-appellants. The Additional 
Subordinate Jndge found that the witnesses 
for. the plaintiffs who deposed that no euth 
rioS as .that described in the report had 
been aommitted, were not worthy of credit. 
He found that the witnesses for the defenl- 
ant who depo3el thit sash riot had taken 
plaia were worthy of aredifc and he ^dis¬ 
missed the euit for damages for maliaioas 
prosesution on the olear boding that the 
aomplaint made by the defendant was in 
fast true. He took a completely different 
view to th8 view taken by ths Criminal 
Court which had found that the aomplaint 
was not substantiate!. 

The learned District Judge would have 
been batter advised to have soDfined 
himself to the point to wbiah the Ad¬ 
ditional Subordinate Judge had dirested 
his attention. The view that be- took 
mus*, however, be supported. It-is as fol¬ 
lows: He desided that inasmuah as the 
evidence produced by the appellants was 
unworthy of belie*. their suit could not 
aniseed, They set out to prove a speoi- 
fii case that nothing of kuy kind had 
happened as alleged in the plaint. They 
undoubtedly are found by the learned Dis¬ 
trict Judge to have failed to prove that 


i 


case. 


' In appeal it has been argued that All 
'that the appellants hadl * to do for the 
purpose of proving the falsity # of the aa- 

tue*tlon ww to put in the judgment of 
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the Criminal Oonrt which terminated in their 
acquittal. We do not, however, aoaept this 
view. In the words of Bowen, L. J. in Abrath 
v. North Eastern Railway Oonpany (l); 
‘In an aation for maliaioas proseaation the 
plaintiff has to prove first that he was 
innoaent and that his innoaenae was pro 
noanaed by the tribnnal before whiah the 
aasasation was made.” 

In any circumstances, we oaunot distarb 
the finding of the learned Distriat Jadge, 
We accept his view that in the circum¬ 
stances of this particular aase the plaintiffs 
had failed to snrmoaot their first obstaale 
inasmnah as the evidenae whiah they pro* 
dosed in support of their aase was unworthy 
of belief and did not establish their inno* 
sense. We would, therefore, dismiss this 
appeal with aosts including fees on the 
higher scale. 

J. P. 

Appeal dismisted. 

(1) (1853) 11 Q. B D. 440 at p.455; 62 L. J. Q. B. 
620, 40 ti. T. 618; 32 W. R. 60; 47 J. P. 692. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Degree No. 1496 

of 19z0, 

January 12, 1922. 

Present :—Mr. Justiae Newbould. 

• ABHAIPAOA SIRCAR, minor by his brc- 

TdER AMO NEXT FB1EXD RlM PAD A 
S1RKAR AND OTHERS—PLAINTIFFS — 

Appellants 

versus 

ATOR DOME— Defendant— 

Respondent. 

Bengal Tenancy Act (VIII oj 1885J —Transfer of 
Property Act (IV of 188*2— Under-tenancy — Eject - 
rnent—Laxv applicable. 

Where it is established that the jama of an under* 
tenancy, from its inception, contained agricultural 
as well as homestead land, a suit to eject the 
under-tenant is governed by the provisions of the 
Bengal Tenancy Act, and not by those of the 
Transfer of Property Aot. [p. 67, col. 1.] 

Where the terms upon which a tenancy was 
treated cannot be proved by direct evidence, the 


subsequent conduct of the parties may be considered 
with a view to determine the nature of the tenancy* 

[p. 67, col 2 ] ' 

Appeal against a decree of the District 
Judge, Murehidabad, dated the 24th .of 
Maroh 1920, reversing that of the Mnnsifi 
1st Court, at Berbampore, dated the 23rd of 
D8oember 1918. 

FACTS appear from the judgment. 

Baba yionmohan Bose , for tke Appellants. 
—I submit that it is for the defendant to 
establish that the jama of 10 cottahe con¬ 
tained at the tin e of its creation agricul¬ 
tural land as well as homestead, if he 
oan ooncluiively prove that he can invoke 
the provisions of the Bengal Tenancy Act. 
The onus of proof lies upon the defend¬ 
ant. 

I further submit that the learned Judge 
should not have reversed the decision of 
the primary Court without coming to a fall 
and clear finding that the jima of 1C cottahs 
contained at its inception agricultural land. 
There has been no direct evidence given 
regarding the inception of the tenancy. So 
your Lordship is not to be bound ly the 
findiog of the learned Judge which be has 
come to on insufficient evidence. I chal¬ 
lenge the finding by reason of its inade¬ 
quacy. A mere ipte dixit of the lower 
Appellate Court cannot fetter your Lord¬ 
ship’s decision. Your Lordship cannot read 
more things in the judgment than it con¬ 
tains. What 1 insist on is a remand for 
proper adjudication on evidenoe to be adduced 
by the defendant. ; 

Baba Atul Ohanira Butt for Baba Pepin 
Ohandra Mullick , for the Respondent.—! 
admit that the learned Judge is not happy 
in his language and that has created con¬ 
fusion in the mind of my learned friend. 
What oan be the relevancy of Babu Ram Roy 
v. Mahendra Nath (1) as quoted by tbo 
learned Judge P The subsequent conduct 
of the parties also must be considered 
when no direct evidence is available. Re- 
mand is out of the question in view of the 
finding of the learned Judge in the lower 
Appellate Court. 

Bibu Monmohan Bote replied in short. 

JUDGMENT.—This appeal is preferred 
against a decree cf the District Judge of 
Murahidabad, re verging decree of the 


(1) 8 0. W. N. 464. 
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Munsif, First Court, Berbampur, for ejeotment 
of the defendant. The fasts of the ease are 
as follows :—The laud io suit is an area 4 
cottat and two chittaks and forms part of 
a jama cf 10 coltahs whish at one time 
belonged to one Patai Sheikh and was pur¬ 
chased at an execution sale by the father 
of the plaintiffs. After his purchase the 
plaintiff’s father 6ub'let a portion of it to 
the defendant who ostupied it as homestead. 
The plaintiffs brought this suit on the 
ground that the defendant’s feoancy had 
been terminated by notise to quit under the 
Transfer of Property Ast. The lower 
Appellate Court has dismissed the suit on 
the ground that (he Bengal Tenancy Act 
and not the Transfer of Property Ast is 
applicable. 

On behalf of the appellant the following 
statement of law in the judgment of the 
lower Appellate Court is not disputed: " If 
the defendant can establish that the jama 
of 10 coltahs contained at the time of its 
creation agricultural land as well as home¬ 
stead, the contention that the Bengal Tenarcy 
Act applies must prevail.” It is contended 
on’ behalf of the appellant- that though the 
•lower Appellate Court has in the 8 l atement 
of the law rightly thrown the onus on the 
defendant he ha9 in discussing the evidence 
shifted the burden on to the plaintiffs, and 
farther that that Court has not come to a 
finding that the jama of ten ccttihs con¬ 
tained at the time of its creation agricultural 
land. 

There does not seem to be much substance 
in the first objection. There is no direot 
evidence as to the commencement of the 
tenancy. But in discussing the evidence as 
to the use to which the land was put since 
the time of Patai Sheikh the lower Appel* 
late Ocart has considered the evidence on 
both sides and has oome to a finding that 
since that time the^ jama of ten ottahs 
included the agricultural or horlicoltural 
land. That finding I must acc3pt in seeond 
; appeal. 

The question remains whether that find¬ 
ing is 6uffi»ient. It iB not a finding which 
expressly complies with the condition set 
out by the learned Judge on the earlier part 
of Ms judgment. There is not a distinct 
finding that the tama of ten coltahs oon* 
. tained agricultural land at the time of its 
Oreation, Bat reading the judgment as a 


whole, I hold that the learned Jadga meant 
to oome to snch a finding. After coming 
to the finding stated above the learned 
Judge said: Therefore, in aooordanoa with 
the ruling in Bahu Bam Boy v. Alahendra 
Nath (1) the defendant must be held to 
he an under-tenant under the Bengal 
Tenaney Act.” The ruling cited could not 
be made applicable unless the tenancy con¬ 
tained agricultural land at the time it was 
created. In the case of Bamapada Boy v. 
Midnapur Zemindary Oo. Ltd., (2) it was held 
that where the terms upon which a tenancy 
was created cannot be proved by direct 
evidence the subsequent conduct of the 
parties may be considered with a view to 
determine the nature of the tenancy. I 
think the learned Judge by oversight has 
omitted to state that from th6 use of the 
land Binoe the time of Patai Sheikh he 
draw9 a farther inference that the jama from 
the time of its creation wai an agricultural 
tenancy. Taking this view I hold his deci¬ 
sion is right and dismiss this appeal with 
costs. 

W. 0. A. & B. N. 

Appeal dismissed , 

(2) 16 Ind. Cas. 376j 16 C. L. J. 322. 


ALLAHABAD HIGH COURT.' 
First Appial from Order 
No. 177 of 1921. 

April 27, 1922. 

Freienl :—Mr. Justice Piggott 
and Mr. Justice Walsh. 

SABAL SINGH -Dbfihdant— . 

Appillakt 

versus 

SALIK RAM SlaGH— Plaikt*pf— 

Respoklimt, 

Appeal, second—Finding of fact—Erroneous view of 
law—Finding inconsistent with facts established —High 
Court, poicer of, to interfere. 

Where the finding of an Appellate Court proceeds 
upon an erroneous view of the law, and is inconsist¬ 
ent with the facts accepted by that Court as 
established, the High Court will interfere to set 
aside the finding, [p. 68, col. 2.] 

First appeal from an order of the District 

Judge, Azamgarb, 


6 ® INDIAN 

6AB1L SIKGH V, BALIE RAM bINGH. 

Mr. U. 8. Bajpai for Mr. K, N t Laghate, 
for the Appellant. 

Mr, Iqbal Ahmad, for the Respondent. 

JUDGMENT. 

PiGGuTr, J.— The question in issue in this 
snit was whether two brothers, t arju Singh 
and Salik Ram Singh, were or were not 
members of a joint undivided Hindu family 
at the time of Sarju Singh’s death. The 
Trial Court found that there had been 
separation and had given very strong reasons 
for that opinion. The learned District 
Judge hap, on appeal, recorded a contrary 
finding and it has been pressed upon us that 
we ought to accept that as a finding of fact. 
He baa undoubtedly endeavoured to reoord 
it as a finding of fast; but in arriving at his 
conclusion, be has misrepresented the law 
on the point and he has used expressions 
in his judgment inconsistent with own finding. 
The principal point against Salik Ram Singbi 
who was the plaintiff in the suit, was that 
he had made statements while under 
examination which virtually amounted to 
admitting that there had been separation. 
We know that there bad been separation in 
residence apd in mess, for Salik Ram Singh 
had gone to Calcutta and taken up service 
there, while Sarju Singh was living at home 
and locking after his cultivation. Sarju 
Singh sold a specified half share in the 
ancestral property, describing the same as 
his own share; and later on Salik Ram Singh 
himeelf scld the remainder and described it 

as his own share. The learned District 

Judge himself, in discussing the plaintiff’s 
deposition, tays that what the plaintiff 
deposed was that in the joint property in suit 
he ard his brother, Sarju Singh, each had a 
half shaie If each of them was the owner 

of a defined half share, then there bad been 
a specification of shares sufficient, under the 
ciieumstancea of the present care, to complete 
the break up cf the joint family and to 
constitute each of the brothers a separated 
Hindu. It has been contended before ue th*t 
the lower Appellate Court has acted upon 
the evidence as a whole, and there ip, no 
doubt, some force in this argument. What 
the learned District Jcdge, however, §ay 8 
regarding the rest of the oral evidence ie that 
the Mumif “admi's” that the defendant’s 
witnesrec also eay tt at Sarju Singh wac joint 

Trilb the Wow, the Trial Court bad 
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noted that certain witnesses for the defendant 
had made statements against the defendant 
and in favour of the plaintiff’s contention. 
He went on to say that those witnesses had, 
in his opinion, been won over by the other 
sida and were deposing falsely. The lower 
Appellate Court has not said that it believes 
those witnesses, and ii is certainly 
unsatisfactory in a high degree to see a 
carefully reasoned judgment dealt with on 
appeal as that of the Trial Court has bsen in 
this instance. It is sufficient, however, for 
us to say that, in cur opinion, the finding of 
the lower Appellate Conrt proceeds upon an 
erroneous view of the law and that it is not a 

consistent finding, inasmuch as in bis review 

of the evidence, and more particularly 
cf the plaintiff’s own deposition, the learned 
Di6tr.ct Judge has recited, and apparently 
accepted as established, facts wbiob would 
be . suffiiient to Pupporfc the conclusion 
arrived at by the First Court and which 
are inconsistent with the fitdiDg of 
.jointness recorded by the lower Appellate 
Court, Under the c:r«umstar ces wa think we 
are warranted in setting aside what we 
consider a cleer’y erroceou? finding aDd 
restoring tho decision of the Trial Court. 
We do accordingly set asido the order and 
decree of the lower Appellate Court and 
restore that of the Court of first instance, 
with costs tbroughont. 

Wilsb, J.—I agree. I think the east* 
relied upon by Mr. Uma Sbaeker Bajpai. 
although not an authority for anything but 
itself, as it d;es not purpoit to lay down 
any prineiple, and indeed the Jndi.ial 
Commieeioter from whom the appeal waa 
brooght had overruled tbe Diatriat Judge 
on a question of feet, so that tbeir 
Lordships were free to take their own 
vuw of. the matter, doep, on the other 
hand, justify the view that where 
fundamental facts are admitted by a party 
inconsistent with his case aid with his 
ee imoDy, ifc does become a question 
0 aw whether, for example, joint¬ 
ness or separation can legitimately be found 
on sneh evidenre, or to put it as their Lord- 
5h !P" put Ifc \ n tfc e caee in questior: 

i • •°°* laeion in lhi8 csee fcefor e uc that 
the plaintiff was a member of a joint family is 

not a aound or a legitimate conclusion on tbe 

V ' MukHnarao ’ 53 Ind Cob gtfl 



INDIAN OASES, 


09 


Vol. IiXVII] 

JAMWA DAB V. HUSH DHAB, 


fatts proved and it, therefore, may be 

interfered with as an erroceons legal conclu¬ 
sion. 1 * 

The learned Judge himself has done his 
be3t to support this view of the matter 
inasmuch as a sentence in the basic reasoning 
of his judgment contains a somplete misstate¬ 
ment of the law, namely, the referenoe tc the 
separato dealing of the half share in the 
joint property. I should not have thought it 
necessary to add anything to what ray brother 
has said had it not been for the singular 
features of this jidgmant w’lioh may ba due, 
it'is true, to carelessness, bat for which at 
present I am unable to suggest any reason¬ 
able explanation. The learned Judge csss 
this expression, which in itself n a misuse 
of language, in reference to a Jadge whose 
judgment he is rsviewi' g in appeal. 

The learned Munsif admits that the de¬ 
fendant’s witnesses say that S\rja Siogb was 
joint with the plaintiff.” 

ii ^ loarned Jadge or Munsif does not 
admit,” and the use of sash language is 
totally misconceived and out of place in an 
Appellate Court’s judgment. Bat the fact is 
that the leam9d Maneif was carefal to s'ate 
Woat was the sworn testimony of the defend- 
8fat\i witnesses to whom tha District Judge 
r afers and to add that in hi9 opinion they 
were.unworthy of belief bacaufe they had 
hflOn got at b 7 tho othsr side. Jf that is so, 
it Wcu’.d appear that in the opinion of the 
Munsif.there has bsen a certaia amount of 
activity on the plaintiff’s side indepacdsutly of 
the pinfeed jagg in Court, and it would be well, 
in. my* opinion, if the learned Jcd?e, to whom 
a-aopy of this judgment should be saDt, 
would send an explanation, at any rat**, to me, 
of the passages to which 1 have referred in 
nia judgment. 

w..o. Ai 

Appeal allow el. 

t 

II 
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LAHORE HIGH COURT, 

Letirhs Patent Appeal No. 186 of 1920. 

December 6, 1921. 

Preterit :—Sir Shadi Lai, Kt,, Chief Justice, 
and Mr. Justice Harrison. 

JAMNA DAS —Plunnff—Appellant 

verm t 

MURLI DEAR - Defendant 1 — 

RcsPOMl'Err. 

Civil Procedure Coda (Act I of >. 20 — 

"Curries on busincs'-," meant n>j' of—Joint Hi mho 
fa milij, members of, position of. 

A man may carry on business either personally 
or through an agent, and although the manager of 
a joint Hindu family is not liable to account to tho 
sleeping partners in precisely the same way as the 
manager of an ordinary business, his position 
approximates more nearly to that, of an agent than 
to any other He acts on behalf of the family and 
in its interests and it must be hell that each 
individual member of the family carries on business 
wherever a branch of the family lirm is in active 
existence. Ho is, therefore, liable to be sued even in 
a purely personal suit at any of these places just 
us a partner in an ordinary partnership is liable to 
be sued wherever a branch of the business exists, 
[p 7J, col 1]. 

Letters Patent Appeal from an order of 
Mr. Justice Broadway, dated the 29ih 
November 1920. affirmiog that of the Senior 
Subordinate Judge, Amritsar, dated the 5th 
January 1920. 

Bakhsbi Tek Ohanl , for the Appellant. 

Pandit Sh;o Sarain, R. B., for tha' Ro* 
spendent. 

JUDGMENT,—The only question io this 
case is whether the Amritsar Courts have 
jurisdiction and what is the meaning to be 
attached to the words “ carries on business ” 
in seciion 20 of tie Code of Civil Procedure 
when applied to individual members of a 
joint Hindu family. A suit for damages 
for malicious prosecution was instituted by 
the plaintiff Jamoa Dpi against Marli Dbar 
personally in Amritehr. The plaint was 
returned by the Senior Subordinate Judge 
for prosecution in a competent Court. The 
plaintiff appealed and it was held by the 
learned Single Judge in Chambers, who 
beard the appeal, that the Amritsar Courts 
had no jurisdiction and that the plaint bad 
been rightly returned. From this order the 
present appeal has been lodged. There is 
no dispute as to the facts. The suit is purely 
personal in its character aud seeks damages 

for a tort alleged to baye been fomnjitfced. 


10 INDIAN OASES. [1932 

PAN C HAITI AKHARA UAH A NIRBANI V . IIORKTARY OF STAT1 F3R IK DlA. . 


by the defendant who took unsussessful 
proceedings against the plaintiff nnder sea* 
tion 500, Indian Penal Code, in the Hiosar 
Dietriet. This defendant Mnrli Dhar and 
his father, Tara Ohand, form a joint Hindo 
family aarrying on a business as snah with 
headquarters at Bhiwani in the Distriat of 
Hissar. Tara Chand, the father, is the 
manager and aB suah not only direats and 
aontrols the business at Bhiwani but also 
a branah whiah exists in Amritear. It is 
argued with aonsiderahle forae that inas* 
much as the defendant has admittedly no 
personal aontrol over either branah and as 
the business is entirely aonduated by his 
father, who is not responsible to him in 
the same way as a managing partner or an 
agent in a partnership based on a aontraat 
he aan only be said to have had an interest 
in the business and that this is not the 
same as aarrying on business. This view 
was aaaepted by the learned Judge in 
Chambers. Now, a man may oarry on busi¬ 
ness either personally or through an agent, 
and although the manager of a joint Hindu 
family is not liable to aaaount to the sleep¬ 
ing partners in preaisely the same way as 
the manager of an ordinary business, his 
position approximates more nearly to that 
of an agent than to any other. H 9 asts 
on behalf of the family and in its interests 
and, in our opinion, it must be held that 
ea®h individual member of the family oarries 
on business wherever a branah of the family 
firm is in aotive existenoe. He ip, there¬ 
fore, liable to be eued even in a purely per¬ 
sonal suit at any of these plaoes just as 
a partner in an ordinary partnership is 
liable to be Bued wherever a branah of the 
business exists. The words used ia seation 
20 are perfoatly olear, and it is aonseded by 
the learned Counsel for the respondent in 
this aase that were hi9 client a member of 
a partnership carrying on business at Bhi 
wani and Amritsar in the same way as 
this firm, managed by his father, tarries 
on business he would be liable to be sued 
in his personal capacity in either place. 
He is, therefore, liable as a member of the 
joint Hindu family. We aoaapt the appeal 
with costs and set aside the order of the 
learned Judge in Chambers and that of the 
Subordinate Court, We hold that the Sub¬ 
ordinate Judge ia Amritsar had jurisdistion 

try the eait and we direot him to proseed 


with it and to dispose of it on - the 
merits, 

7. K. '• 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

Second Civil Appial No, 10c6 of 1920. 

April 10, 192*. 

Fresent: —Mr. Justice Kafique and 
Mr. Justice Piggott. 

PANCHAETI AKHARA MAHA 
NI RBaN I — Plaiatiff— 
Appillant 
tortus 

The SECRETARY of STATE for 
INDIA in COUNCIL— Defendant — 

Responding 

Cause of action —Plaintiff deprived of goods by 
erroneous order of Magistrate—Suit for damages 
against Secretary oj State , whether maintainable. 

Plaintiff was lawfully in possession of certain 
ornaments as pawnee, which under the orders of a 
Magistrate he made over to the Police for production 
in Court in a criminal case: subsequently the orna¬ 
ments were made over by an erroneous order of the 
Magistrate to the original owner. Plaintiff obtained 
an order from the Criminal Coart directing the 
person to whom the ornaments were made over to 
re-plaoe them in the possession of the Conrt, or 
else to make good their value; after only a trifling 
sum had been realised from him on account of 
their value, he became insolvent, whereupon the 
plaintiff brought the present suit for damages 
against the Secretary of 8tate: 

Held, that the plaint disclosed no cause of action 
against tho Secretary of State, and that as tLe 
Criminal Courts were not the servants or agents 
of the Secretary of State he was not liable for 
damages if they made a mistake, [p. 71, cols. » A 2.] 

Second appeal from a detree of (he Dis¬ 
triat Judge, Allahabad, 

Dr. Kailas Nath Katju and Mr, Kashi Narain 
Malaviya , for the Appellant. 

Mr. Lalit Mohan Barer ,», for the Respond¬ 
ent. 

JUDGMENT.—This was a suit for dam¬ 
ages against the Sesretary of State for India 
in Oounsil. The plaintiff firm states that 
it was lawfully in possession as pawnee of 
certain ornaments ; that it made them over to 
Gopal R^m, Court (nspestor, Fytibid, upon 
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hia stating that the production of the same 
“was neaessary under an order of the Magis 
Irate in Be King-Emperor v. Shambhu Dayal 
and Qirdhari Lai nnder section 420 of the 
Indian Penal Oode, whieh was pending in the 
Criminal Oonrt at Fyzobad.” Subsequently 
aaiording to the plaint, the ornaments in 
question were made over to their original 
owner, one Pashpat Nath, “b7 the Oonrt of 
the Pargana Officer” at Fyzabad. The 
•riminal ease in' question had been tried by 
the Oonrt of the Assistant Sessions Julge of 
Fjsibad,and that was undoubtedly the proper 
Oonrt to pass orders regarding the disposal 
of property inrespeot of which the offence or 
offences set forth in the charge tried by it had 
been committed. The plaintiff firm very 
properly applied to the Assistant Sessions 
Judge for relief and obtained an order from 
thatOourtdireoting Pashpat Nath tore place 
the ornaments in the possession of the Court, 
or else to make good their value. This would, 
of course, have satisfied the plaintiff ; but it 
so happened that Pashpat Nath was unable 
or unwilling to re plaee the ornaments and 
that he became insolvent, after only a tr fi Dg 
sum had been realised from him on account 
of their value. The plaint asserts that the 
Criminal Court at Fj z ibad showed negligence 
and slackness in realising the remaining 
amount due from Pashpat Nath but admits 
that, once he had been '‘declared insolvent,” 
nothing more wa9 to be real sad from him. 

It is dear, therefore, from the plaint that 
the acts or omissions by which the plaintiff 
alleges himself to have b3en damnified were 
perpetra f ed by t — 

(i) Copal Ram, Court Inspector, Fjz- 
abad. 

(u) The Court of the Pargana Offiier at 
Fyztbad. 

(m) The Court of the Assistant Sessions 
Judge at the same place. 

(iv) The Criminal Court at F*z\bad, 
which may or may not be idential with tbe 
second or third of the above. 

It ia nowhere alleged in the plaint how any 
of these four was acting, under the alleged 
circumstances, as servant or agent of the 
Secretary of State for Iniia in Counsi. 1 , or how 
the said defendant is liable for damage 
Buffered through the act of any one of them. 
Id short, the plaint discloses no cause of 
action against the Secretary of S:ate for 
India Id Council, Tbe ease is very much on 


all fours with Secretary of State for India 
v, SukhJe) (l); indeed the present plaintiff’s 
position is muoh weaker than that of the 
plaintiff Sakhdeo. 

The Courts bdow have, however, inquired 
into the facts of this case. It has been proved 
that Copal Ram, Court Inspector, obtained 
possession of the ornaments under a warrant 
liwfully, and very propsrly, ismed by a 
Court of competent jarisdition ; the plaintiff 
has no canoe of action on this ground. Toe 
return of the ornaments to Pashpat Nath was 
effected under an order, improperly passe! by 
the Magistrate who had committed the 
criminal case for trial : the proper Court, that 
of the Assistant Sessions Jalge, did its best 
to rectify the mistake. These Courts ara not 
the servants or agents of the Sasretary of 
State and he is not l abia for damages if they 
make a mistake. 

The suit has rightly been dismissed by both 
the Courts below ; we dism'si the appeal with 

totts. 

w. c. A. 

Appeal dismissed. 


(1)21 A.. 341; A. W. N. (1893; 151j 9 Ind. Deo, 
(n. b.) 920 (F. B . 


LAHORE HIGH COURT. 

Sxojhd Omc. AppcalNo. 2685 or 19 . 8 . 

December 5, 1921. 

Present:— Mr. Jastise Abiul Raoof and 
Mr, Justice Martineau. 

PIRBHU and OTaKss—P laistiw— 

Appellants 

versus 

TOTA and oiaias—D afjmdants — 

Respomdssts. 

Punjab Pre-emption Act (l of 1913J, s. 7— Pre¬ 
emption —Custom —Proof — Fatehabai, Hissar District 
_ Judgment based upon compromise, value of. 

The custom of pre emption does not exist in the 
town of Fatehabai in the Hissar District, [p. 72, 

col. 2.] 

A. judgment bused upon a compromise or con- 
oasjioa, though of so uo p robative force, cannot be 
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placed oh the same footing aa one in which a oustoiu 
was held to be proved or negatived after contest, 
fp. 72, cols. 1 & 2 ] 

Imperial Oil, Soap and General Mills, Co. Ltd. Delhi 
v. Misbah-ud’din, 01 Ind. fas. 325; 2 L. 83, followed. 

Bhagtcanti v. Sohan Lai, 110 P. 11. 190'S; 201 
Y. W. R. 1908, distinguished. 

Second appeal from a decree of the Dis¬ 
trict Judge, Hiesar, da'ed the 12th June 1918, 
affirming that of the Subordinate Judge, 
Second Class, Hissar, dated the 5tb November 
1917. 

Pandit Nanak Ohand, for the Appelltnts. 

Lila Jagan Walk, foe the Respondents. 

JUDGMBNT. —The plaintiffs have sued 
for pre emption of a house in the town of 
Fatehbad in the Hissar District. The lower 
Courts have concurred in dismissing the 
suit on the ground that the existenae of the 
custom of pie emption in that town has not 
been proved. The view of the Trial Court 
was that the austom bad originally existed, 
but had been abrogated, and that it was 
dying oat in the seventies and e : gbties, 
sinae when there have been no instances of 
the exeraife of the right. The lower Appellate 
Court baa not expre a^d an opinion on this 
point, but has only deoided that the plaintiffs 
have not succeeded in proving that any 
austom of pre-emption prevailed in the town 
of Fatehabad wh«n the Preemption Aat of 
1913 was passed, and the point for determi- 
nation in this seaond appeal is whether that 
deaision is eorreet. 

It is pointed out that Fatehabad is a 
town of Muhammadan origin, but this faat 
does not materially help the plaintiffs, as it 
dees not relieve them from the burden of 
prdviDg the exiet.-nae of the custom. 

A judgment in a aontested suit of 1885 is 
relied upon, but as observed by the learned 
District Judge that suit was deaided with 
reference to a deaision in another suit a aopy 
of tie judgment in which has not been filed, 
and it appears that the claim was based cn 
a aondition in the ucj.l-ut.aiz, which ie do! 
the case here. The judgment of 1885 is, 
therefore, of no \alue in ike present cate as 
evidence of the existence of the custom. 

There are three cases of the years 1874, 
1882 and 1890, in which decrees for pre¬ 
emption of houses at Fatehabad were passed 
on compromises, but as has been held in 
Imperial Oil , Soap and General hUllt Co Ld , 
Delhi v. Mitbah ud din (l), a judgment based 

( 1 ) 61 Ind. Cat. 325j 2 L, 88, 
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upon a compromise or confession, though' 
of some probative force, cannot be placed ' 
on the same footing as one in which after 
contest a custom was held to be proved cr . 
negatived. 

The oral evidence as to the existence of 

the custom is scanty, and the statements • 

of witnesses as to instances of the exercise . 

of the right are not supported by docu- 

mentp, except the statement of Dolls, 

who says he acquired a bouse from one > 

Sultan by right of pre-emption and pro* 

duces the sale-deed, dated the 18th De- 

cemher 1895, ip support of his statement. 

That also, was a case of the vendee admit- . 

ting tberight of pre-amption and it is possible . 

that the reason why Sultan re-sold the house 

to Dalla was that he got a higher price than 

ths price be had himself given. He sold the . 

house to Dalla for R§. 2C0, and although 

the same price was entered in the deed by 

which be purchased the house in November 

1895 only Rs. 150, were paid at the time of 

the registration of the deed, the remaining . 

Rs. 50 being entered a9 having been received 
before. 


Counsel for the appellants has referred to 
Bhagwanti v. Sohan L'll (2), in which the 
custom of pre emption was held to be prov 
ed only on the strength of a few jadgments 
in cases in which the question of costom 
was not fought out. But that case related 
to the tale of a bouse in Delhi Oily, and 
it was pointed out that there was ample 
authority forthe proposition that the custom 
prevails very generally throughout the City 
of Djlhi. The ruling referred to is qnite in- 
applicable to the present cate. 

Tee plaiutiffs have in our opinion not . 

succeeded in proving the existence, of the 

custom of pre-emption in the town of Fateh- 

abad, and we accordingly dismiss the appeal 
with costs. 


. * Ap*e ll ditmisse 1, 

(2) 116 P. R. 1S08; 204 P. W R. 1903. 
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LYALPUR 8CGAR MILLS tfc 00. V . RAM CHANDRA 

ALLAHABAD HIGH COURT. 

First Appeal from Ordir 
No. 186 op 1919, 

April 5, 1922. 

Present: — Mr. Jastice Rafique ami 
Mr. Just-ca Piggott. 

Th*. LYALPUR SUGAR MILLS & CO, 

AND AE01HER—DEPENDANTS— 

Appellants 
terms 

The RAM CHANDRA GUR SAH41 
COTTON MILLS & CO . through 
SRI RAM — Plaintiffs — 
Respondents. 

Civil Procedure Code (Act V of 1.900, (). XI, r. 14— 
Production of documents, non-compliance with order 

for, effect of. 

The mere Don-coinpliauco with au order for the 
production of books and documents in Court, made 
under Order XI, rule 14 of the Civil Procedure Code, 
doeB not warrant the striking off the defence of the 
party whioh is guilty of tho non-compliance of the 
order, [p. 76, ool. 1-] 

First appeal from an order of tbe Addi¬ 
tional Suboidinate Judge, Cawnpore. 

1 r. Kailas Nath Kat u, for tbe Appel¬ 
lants. 

Mr. B. E. 0 Conor, for the Respondent. 

JUDGMENT.—There are three connected 
appeals before ns to-day pending between tbe 
same partier, namely, Nos. 319 and 183 of 
1919 and one other appeal from order whioh 
has been admitted by as to-day bat whioh has 
not been numbered by (he offise. This last 
appeal whioh we have admitted and No. 166 
of 1919 are appeal) from orders. The appeal 
No. 319 cf 1919 is a regular first appjal from 
an parte decree. 

The fasts which hivagivsn rise to the three 
appeals are as fellows:—The parties to tbe 
three appeals are the RamohaDdra Gar Sahei 
Cotton Mill* Co., Ltd., as plaintiffs, aod tbe 
Lyalpar Sugar Mill) Co.. Ltd., through tbeir 
manager L. Jai Ram D r, and the Cotton 
Ginning Faotory at Lyalpar through their 
proprietors L, Mathura Das and Thakar Das 
as defendants. 

Tbe plaintiff Company sued for the reoovery 
of Rs. 3’/ ,7b'-) 8-0 as damages onlthe allegation 
that the dsfendante had promised to supply 
the plaintiff firm with 320 bales of Lyalpar 
ootton at Rs. 45 8 0 per maand to he delivered 
at Lioknow in (he months of November and 
Detetnber 1917 and in the month of January 
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era sabai cotton mills A co. 

191P. The ooDtraot was entered iato at 
Cawnpore on the 14th November 1917. The 
defendant failed to deliver the goods at the 
specified time. The pliintiff firm had to go 
into the market and puroha9e the briss of 
o)tton that were required, and as in the 
meantime the prioe of tbe biles of ootton had 
gone rp, tbe plaintiff firm suffered a loss of 
Rs. 32.759 8 0. 

The suit out of whioh these appeal) have 
arisen was instituted in the Court of tbe 
Additional Subordinate Judge of Cawnpore, 
on the 12th August 1918, presumably be¬ 
cause the oontraofc was entered into at Oawn- 
pore aod because Jai Ram Dae, defendant 
No. 1, lives at Cawnpore and carries on his 
business there. Jai Rim Dis purshases 
sugar from Messrs. Bfgg Satherhnd & Co , 
Cawnpore, and carries on the business of 
celling sugar at Lyalpur. Thakur Das and 
Mathura Das admitfed’y live at Lyalpur 
whero thev have get a Cotton Ginning 
Fastory. Tae suit was resisted on various 
grounds. The Lanes were fired by the 
learned Additional Subordinate Jadge on 
the 23rd Oitobar 1918. On tbs 23rd Novem- 
her 1918 the plaintiff firm maio an applica¬ 
tion purporting to bs under Order X f, rule 14. 
By the said applicition the plaintiff firm 
asked the Oenrt to require tbe defendants to 
produos into Court oertaiu books and other 
dooumeLts whioh were detail )d in tbe appli¬ 
cation. Oa the 29th November 1918 the 
learned Subordinate Jadge rrale an order to 
the 6ffeot that nofcioe should be issued. On 
the 13th January 1919, a notice on the said 
application was issued and was ssryed upon 
the Pleader for the defendant. The notice 
wai in the form No. 6 given in Appendix 0 
to tbe Code of Uivii Prooedois. As che notice 
was not complied with, a second application 
was made on behalf of tbe plaintiff firm on. 
the 4(h April 1919. The Pleader for the 
defendant No. 1 stated to the Court that the- 
papers called for by tbe Court will be produc¬ 
ed if all or any of them were found in the- 
possession of Jai Rim Dis. No papers seem 
to have been fibd. On the 2lth April 1919, 
a third application was made on behalf of the 
plaintiff firm to the same effaoi, A notice 
was issued which was affixed to the gate of 
the house of Jai Ram Das as the latter was 
not found at home. This appli ation also 
proved infructuons. On the 2ud June 1919 
a fourth application wa« made on behalf of- 
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the plaintiff firm to the same effect. The 
learned Subordinate Judge allowed the 
defendant No. 1 to prodnoe the documents 
ealled for within ten days. The order was 
not complied with. On the 28th Jaly 1919 
the plaintiff filed an application purporting 
to he under Order XI, rule 15. The learned 
Subordinate Judge direated that notiae 
6hould issue. The notiae was served upon 
the Pleader for defendant No. 1 on the 4th 
August 19i9. The ease aame up for hearing 
on the 12th August 1919 and the plaintiff firm 
applied to the Oouit for an order striking off 
the defence of the two defendants. The learned 
Subordinate Judge put off the oase to the 15th 
August 1919, direatiog the production of the 
books and the docaments called for from Jai 
Ram Das. Oo the 15th August 191°, Jai 
Ram Das filed en application staling that he 
had the books with him in Court and imply 
ing.that he had brought them also into Court 
before but stating that none of the books or 
documents was in any way relevant to the 
dispute between him and the plaintiff firm. 
He, however, offered to make over the books 
to the Court and allow their inspection. 
This offer was not aaoepted by the plaintiff 
firm which insisted upon its prayer to the 
Court to strike off the defence, and the 
learned Subordinate Judge acceded to the 
request of the plaintiff firm. 

So far wj have recited the facta that led 
to the striking off the defenoa of Jai Ram 
Das. The faota relating to the striking 
off the defence of Mathura Das and Thekir 
Dis are somewhat different. On the 2i*h 
April 1919, interrogatories were filod on 
behalf of the plaintiff with a request that 
they should be served upon Mathura Das and 
Jai Ram Das for replies. The interroga¬ 
tories for Mathura Das were served upon his 
Pleader. Jai Ram Das made replies to the 
interrogatories that were served upon him 
and they were filed on the 23rd May 1919. 
No replies were received from Muthura Das. 
The plaintiff firm again applied to the Court 
to compel Mathura Das to file answers to the 
interrogatories. The Pleader for Mathura 
DaB stated that there was Martial Law at 
Lyalpur and he oould not get into tonoh with 
his olient. On the 17th June 1919, the 
learned Subordinate Judge made an order 
that the replies to the interrogatories should 
b9 filed into Court within ten days after the 
termination of the Martial Law at Lyalpur, 
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On the 23th July 1919, no replies having 
been received, the plaintiff firm asked the 
Trial Coort to strike off the defence of 
Matbura Das. The Pleader who was appear* 
iDg for him stated that though Martial Law 
bad been withdrawn yet the whereabouts of 
his client were net known. He bad made all 
attempts to get into communication with him 
but bad failed. Thereupon the case was put 
off to the 12,h August 1919. Oa the 12th 
August 1919, the Pleader for Mathura Das 
stated that he had reoeived a wire from his 
client that he (Mathura Das) was suffering 
from fever and could not reach Oawnpore in 
time. The Pleader askod for an adjourn* 
ment which request was rejected. The defence 
of Mathura Das was thereupon struck off on 
the 12th August 1919, In respect of the 
application against Jai Ram Dai referred 
to above, the learned Subordinate Judge, . 
according to the learned Counsellor Jai Ram 
Das who appears before U9, made an oral 
order on the 13 ;h August 191'*, striking off 
the defence of Jai Ram Das also. The writ* : 
ten order was, however, made on the 28th 
Augunt 1919. Toe statement of the Lamed 
Counsel for Jai Ram D is that the defencs of • 

his client was struck eff really on the 15th 

August 1919, is borne out by the fast lhat 
the claim of the plaintiff firm was tried on 
the loth August 1919 ex parte. The suit wai 
tried aDd the J 6 th August 1919, aod 
decreed ex parte the same day. *-'5 1 

Jai Ram Das and Mathura Da 9 have 
preferred t«o separate appeals from the 
orders striking off their defence. The 
appeal cf Jai Rim Das is No. Ife6 of 1919and 
the other appeal is the one that has not yet 
been numbered. The third appea\ ». the 

?o^n r °“ th ® e * pitte de «rfe, No. 319 of 
1919. is jnntly by Jai Ram Das and 

Matbura Da*. They contend that the orders 

of the learned Subordinate Julge striking eff 

tbeir defences are invalid in law and in 

any case were pajsed without the exercise of 
proper discretion. 

We will take np the aase of Jai Bam 
Dae first. There is bo doubt that several 
attempts were made by the plaintiff firm to 
compel Jai Ram Das to produce in Court 
certain documents. All the applications on 

behalf of the plaintiff firm cxo.pt lha last 
oco dated the 28th July 1919, were applica¬ 
tions under Order XI, rule 14. Thay were 
merely for the production of documents into* 
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Ooarfc, At the first blush it does appear 
that the oonduat of Jai Ram Das was 
eontamacioas, bat we fiod that there is 
evidence on the record to show that as 
early as the 31et May 1919 in answer to 
the interrogatories served upon him by the 
plaintiff firm he had stated distinctly that 
the'dooaznents that were called for from 
him were not in his possession. Bat if it 
be conceded for the sake of argament for a 
moment that Jai Ram Das was guilty of 
disobedience of the crier of the Court, was 
the Ooart justifhdin sinking cff his defence? 
The order of the Court to Jai Ra^k Das 
to produce the books was an order made 
under Order XT, rule 14. The non- 
compliance cf that crier does not warrant 
the striking off the defence of the party 
which is guilty of the nor-lompliaco cf the 
order. The grounds upon which the discre¬ 
tion is given to a Trial Court for striking off 
the defenoa of a defendant are given in rule 
21 of Order XI of the Civil Procedure Code. 
According to the said rule there are three 
grounds only upon which a Trial Court is 
justified in striking off the defence of a 
defendant or dismiss the suit of a plaintiff, 
namely, (l) tha refusal to answer interro¬ 
gatories, (2) the refaral to m ike discovery 
of documents, (3) refusal to permit inspoition 
of documents. Now. rule 14 of Order XI of 
tha Code cf Civil Procedure doja not 
relate either to the answering of int9rto;a* 
toins or the di'overy or io?peo;on of 
dooamentf. The rule relating to discovery 
is embodied in rule 12 of Order XI and the 
role relating to the inspection of documents 
is to be found in i ule 18 of the came Order. 
In the present case the learned Subordinate 
Judge made no order either under rule 
12 or rule 18 of Order XL of the Oode of 
Civil Procedure. It i?, however, contended 
on behalf of the plaintiff firm that the notice 
whioh was iaiued to Jai Ram Das was one 
thatreqaired inspection of dccaments called 
for from him. The form of notice to be 
iuaed under Order XI, role 14 is given 
in Appendix 0, Form No. 6. The notice 
that was issued in the present case docs not 
comply with the Form given in Appendix C. 
The said Form begins thu6:— 

Upon hearing ...and upon reading the 

affidavit of...filed,..the day.” 

• In the present case no affidavit was filed 
cn behalf of the plaintiff stating the reasons 


for which the books were semmoned from 
Jai Ram Das or showing in wbat manner 
were they relevant to the dispute between 
thejarties. It is, however, contended tl at 
when a set form is given by the Legislature 
for the issue of notice ard that form is 
complied with, the notice, if not bad, would 
entail the peralty exacted by the Trial Ocurt 
from Jai Ram Das, The argument may 
be called a technical argument. The obvious 
reply, a technical cne alec, is that tbe 
notice which we find on tbe rcoord is not 
strictly in accordance with Form No. 6. As 
we find that the learned Subordinate Judge 
lad made no erder for the inspection of 
documents and indeed he could not have 
made one as the previsions of role 18 of Order 
XI had not been complied with, the non- 
compliance of the order to prodace books or 
documents into Court did net justify tbe Trial 
Court to strike off the defence of Jai Ram 
Das. 

Now we take up the ease of Mathura Das. 
Tbe interrogatories were served Dpon his 
Pleader. There is no material on the record 
to show whetler the Pleader eeDt thote 
interrogatories to Mathura Dab. It may, 
however, bo said that if they were not eent 
that was tbe fault of the Pleader, and the 
emission by (he Pleader would in nc way 
sffeot the right cf the plaintiff to demand 
the Ccurt balrw to enforce the provisiers 
cf rvle 21, Order Xf against Mathura Dap. 
However that may be, it is in evidence 
that Lyalpur v as nrder Msitfal Law up to 
toiiGwbere in tLe beginning cf July 1919. 
Subsequent to the date the Pleader for 
Mathura las lost tench with him and 
eocld not get into communication with birr. 
On the 12th August 19J9, before the order 
fir striking cff the dtforee cf Mathura 
Das was made, his Pleader requested the 
Court to allow a few days to enable his 
client to come up to Cawnpore on tbe 
ground that his client bad beeD ill with 
fever. Tbe statement of the Pleader may 
or may not have been correct bnt we thick 
that under the oiroumstances of the 
conditions cf life in the Punjab at that 
time, the learned Subordinate Judge would 
have exercised a wiser discretion in allowing 
a few days’ adjournment to Mathura Dae.- 
Moreover, if the case has to go back for 
tbe admieebn cf the defence of Jai Ram; 
Das, tbe trial would be quite incomplete 
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’f the defence of Mathura Das is kept 
ont. We, therefore, allow both the appeals 
of Jai Ram Dae, and Mathura Das aod 
set aside the orders of the learned Sub 
ordinate Judge, dated the 12th August and 
the 28th August 1919, respectively, striking 
off the defence of Jai Ra*n Das and Mathura 
Das. The result, therefore, is that we set 
aside the tx parte decree in tbe connected 
Appeal No. 8.9 of 1919 and also direct that 
the case be restored to the file of the Court 
below, defences from Jai Ram Dai and 
Mathura Das received, and the case tried 
according to law. As to cost? we direct that 
they should be costs in the cause including 
fees in this Court of all the three appeals on 
tbe higher scale. ^ 

W§ 0. A. 

Appeals allowed. 


LAHORE HIGH COURT. 

Sicjmd CiriL Appeal No. 958 op 1921. 

November 8, 1921. 

Present:— Mi-. Justice Scott-Smitb, 
SUKHA RAM—Defendant— 

Appellant 

venue 

KOTU RAM— Plaintiff, NEB A RAM_ 

p P*FfND4 *T—Respondeat.*. 

i I ! re ‘ ei, }ft' < >r>~b%ndu Law- Joint family—Sale l 
lather—Necessity Son, whether can pre-empt. 

The eons in a joint Hindu family cannot maintai 
a suit to pre-e^pt a sale of joint family propel 

f^^vt 7 ri the »,* f t the - r a8 mana ^ in g member of tt 
family and which is not alleged to be otherwi< 

than for necessity, [p. 76, co l. *.] Wls 

Pmtap Narain 8ir>gh v. Shiam Lall, 65 Tnd 
37, A. 164; 18 A L. J. 1,6; 2 U. P. L R. (A Vg, 
relied upon, ' 04 

Second appeal from a decree of the Dii 
tnct Judge, Miauwali* dated the 23rd Januw 
1921, reversing that of tbe Senior Subordinat 
Judge, Mianwali, dated the 10th Ana*. 
1920, * ' 

Lala Japan Nath, for the Appellant. 

Mr, Dev Raj Sawhney, for the Respond 
en*e. 

JUDGMENT.—Plaintiff, a Hindu shoe 
keeper Hying in a village, brought two 


for pro emption in regard to two sales each of 
half a site with a hothi effected by his father 
on the same day in favour of two different 
vendees. The First Court dismissed the suitq 
holding that they were collusive that the 
father and son were joint; that tbe managing 
member of the joint Hindu family conld sell 
his pen’s share in family property, and that 
to allow the eon to pre-empt suoh a pale 
would bo tantamount tc allowing him (o 
pre empt his own pale. The lower Appellate 
Court bel/1 that there had bien no waiver 
and that there was no proof of collusion. It : 
was cf/he opinion that the reason why a 
son^a joint Hindu family is debarred from 
tempting is because tbe ton through hie 
father is himself a vendor. It went on ta 
say that the parties are certainly 

Aroras ; but in a case like the present 
the onus must lie on the plaintiff 

(probably the defendant was meant) to 
prove that the strict rules of Hindu Law 
apply to the case and debar tbe son from 
pre-empting. It held further that the place 
where the property iu suit was situated was 
a village and deoreed the plaintiff’s claim 
with costs. The defendant in each cise hac 
bled a second appeal in tbi 9 Court. 

Counsel for the appellant cited Fraiap 
Narain Singh v. Shiam Lall (1) as an 
authority for the proposition that the sons 
in a joint Hindu family cannot maintain a 
suit to pre empt a sale of joint family 
property made by the father as manager and 
for legal necessity. He urges that there is 
no reason in the present case to go deeply 
into tbe question whether there was* legal 
necessity for the sale, because the plaintiff 
in bis paint never said that the sale was- 
made without necessity. Ha admitted tbe 
factum of sale in each case and sued to 
pre empt. Mr. Dev Rsj for the respondents 
distinguishes the present oase f*om the one , 
reported ai Fr.top Narain Singh v. Shiam 

LlL ' U; on tbe ground that the aale there 
was one for necessity and not against tbe 
wishes of the eo sharers. A“, however, 
remarked above, there wa 9 no allegation of 
the plaintiff that the sale was not for 

necessity, and I do not think that this point 
can be raised now. 

Counsel for the respondent also urges that 
his client diJ not call evldjnce to prove that 

u 4 - 26 1! 1 s A - wnBi2 
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1»e was separate from his father baeaase there 
wae do issue on the point. It 19 tree that 
there was no speoifio iesno on this point, 
bat the Trial Coart fooDd that the father 
and eon were joint and in the gronnde of 
Appeal to the lower Appellate Oonrt, while 
thie finding was eontested, no objestion was 
•taken to the fast that no issue on the point 
had been framed, and that the plaintiff was 
thereby prejudiced. A p6ru6al of the lower 
Appellate Court’s judgment leads to the 
inferense that the first Conn’s finding that 
the father and son were joint war probably 
not argoed at all, and in any case the Court 
<a«aepted this finding as eorrest- The initial 
presumption iB that the father and eon are 
members of a joint Hindu family, and there 
•is evidense on the resord to show that they 
were, and the initial presumption dees not 
seem' to have been rebutted. As already 
•ta'ed, the plaintiff and bis father are Arora 
shop-keepers and the initial presumption is 
that they are governed by their personal lawr, 
and! do not think the lower Appellate Court 
was right in sayiDg that the odus lay on the 
party alleging it to prove that the strist rules 
of Hindu Law apply to the ease and debar 
the son from pre-empting. I thick the rules 
of Hindu Law must be held to apply to the 
present sa*e as there is no proof to the 
•oatrary. Plaintiff’s father is presumably the 
'managing member of the family, and prima 
facie the sale by him, which was not alleged 
toJbe otherwise than for necessity, is binding 
‘On the son, and in accordance with the 
decision in Praiap Narain Singh v. Sl'iam Loll 
(l) tho plaintiff cannot pre-empt such a 
sale. 

h therefore, accept the appeals, set aside 
•the orders of the lower Appellate Court, and 
restore these of the First Oonrt dismissing tbe 
plaintiff’s suite, and I direct that the plaintiff 
ahonld pay the costs of' each defendant 
throughout. 

‘ z r <fc w. 0 a. 

Appeal accepted . 
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CALCUTTA HIGH COURT, 

Appial fsom Osiqinal Diems 
No. 199 op 1918, 

June 21, 1921. 

Pretent ;— Jastice Sir Asufcosh Mooksrjee, Kt., 
and Mr. Justice Baokland. 

Bibi JINJIRA KHATU.t and othErs — 

— Defendants —Appelljnts 

versus 

MAHOMED FAKIRULLA ME 1 

AND OTHERS — PLAlHTlFFJ — 
RlSPJNDENTJ. 

Muhammadan Law — Wakf— Mussalman Wakf 
Validating Act(VI of I91?J, s. 3 (b)—Wakf for payment 
of debts oj settlor oul of rents and profits of dedicated 
property, legality of—Provision for discharge of mort - 
gage-debt if makes wakf invalid—Delivery of 
possession, if pre-requisite lor validity 0 /wakf— Marz. 
ul-maut— Disposition of more than one.third share of 
property xvithout consent of heirs, whether valid—What 
constitutes death-illness—Mixed question of law and 
fact, 

Under seotiou 3(b) of the Wakf Validating Act, 
it is lawful for a person professing the Mussalman 
faith to create a wakf for the payment of his debts 
out of the rents and profits of the property dedicated, 
[p. 79, col. */,] 

. A wakf is not invalidated by reason of the oir- 
cumstance that the property dedicated was under 
mortgage and that provision was made in the wakj- 
nuima for the discharge of the mortgage-debt. [p. 80, 
col. ?,] 

Under the Hanali Law delivery of possession is not 
a pre-requisite to the validity of a wakj , and even 
if transmutation of possession is necessary, no formal 
delivery is essential when the settlor is himself the 
first mutwalli. [p 8?, col l.J 

A Muslim who is in man-ul-maut or death-illness 
cannot make a valid disposition of more than one- 
third of hia property, and if he purports to make a 
wakf in such illness, unless his heirs assent, the wakf 
will affect only one-third of his estate and will be 
invalid in respect of the excess ,- this principle 
operates, notwithstanding that possession of the 
entire property dedicated has been delivered to the 
person nominated mutwalli. [p. 82, col. 2.] 

In order to establish the existence of death illness, 
there most be at least three conditions with regard 
to the illness which has caused death, namely, 
(a) proximate danger of death, so that there is a 
preponderance of apprehension of death; • b) there 
most be some degree of subjective apprehension of 
death in the mind of the sick person; and (c) there 
must bo some external indicia, such as inability 
to attend to ordinary avocations, [p, 82, col 2.] 

Whether or not a particular illness constitutes 
marz-ul-maut is primarily a question of faot but it 
may sometimes be a mixed question of law-and 
fact, for instance, where the question arises whether 
the faots found.as to the physical condition of the 
deceased at the date of execution of the deed con¬ 
stitute the essential elemonts of a marz-uLmaut as 
formulated by Mubammadau jurists, [p. 82, col, 
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Appeal against a decree of the Sab* 
ordinate Judge, Rajshahi, dated tbe 26th 
March 1918. 

Babns Bwarka Noth Ohuckerbutly, Ehudar 
Haidar and Banktm Ohandra Mookerj ee, for tbe 
Appellants. 

Babns Sarat Ohandra Ray Ohaudhuri , 
Krishna Kamal Mitra, Satyendra Nath Sir.gka 
and Indu Bhuthan Majumdat , fcr the Re* 
sponder.ts. 

JUDGMENT. 

Mookerjri.J.—T his is an appeal by tbe 
Bret two defendants in a suit instituted by 
the plaintiffs for a declaration that a t eahf 
executed by tbe late Mahomed Elahi Bnksh 
Sarkar on tbe 31st January 1915 is valid, 
that tbe Bret plaintiff is tbe duly appointed 
mutwalli thereof and that no title accrued 
to the seventh defendant under the convey* 
anae executed in his favour by the first 
six defendants on the llth April, 1916. The 
defendants resisted the claim upon every con¬ 
ceivable ground; the chief objections are in¬ 
dicated in the following three issues : 

‘*6. Was Elahi Buksh Sarkar at the, date 
of execution of tbe wahfnama suffering from 
death-illneee P Was he physically and 
mentally incapable of executing tbe t calf* 
nama when it is alleged to have been 
executed P Did Elahi Buksh Sarkar execute 
the wahfnama , if at all, with his free eensent 
and with that of his heirs P 

7, Did Elahi Buksh Sarkar belong to 

Shati seob of Muhammadan? If so, is the 
alleged toahf valid ? » - 

8. Is the wakfnama propounded by the 
plaintiff genuine and legally valid ?” 

Tbe Subordinate Judge has found in favour 
of the plaintiffs upon all the points in 
controversy and has decreed the suit. Upon 
the present appeal, his decree has been 
challenged substantially on four grounds, 
namely, first that the waif as is indicated 
by its terms was illusory and inoperative in 
law, secondly, that the wakf was invalid 
because the settlor was at tbe time heavily 
involved in debts and the properties de¬ 
dicated were under mortgage; thirdly, that 
the wahf was invalid, as poeee38ion of the 
properties dedicated was not transferred to 


the mutwalli daring the lifetime of the 
settloi; and fourthly, that the wakf in excise 
of a third share wa3 invalid, ax it was exe¬ 
cuted when the settlor was coffering from 
mare ul-maut or death-illness and without 
the consent of his heirs. 

As regards tbe first point, it i? plain that 
the legality of the dedication which, 
it is not now contested, was in the 
present ease made by a Hanafi 
Mussalman, must be tested with regard to 
the provisions of tbe Mussalman Wakf 
Validating Act (Act VI of 1913). This 
Act came into force on the 7th March 
1913, and in sections 3 and 4 provides as 
follows: 

“3 It shall be lawfal for any person 
professing the Mussalman faith to create 
a nakf which in all other respects 
is in accordance with tbe provisions of 
MaBsalman Law, for tbe following among 
other purposes : — 

(а) for the maintenance and support 
wholly or partially of his family, children or 
descendants, and 

(б) where the person creating a wakf 

is a Hanafi MussalmaD, also for his own 
maintenance and support during his lifetime 
or for tbe payment of his debts out of 
the rents and profits of the property 
dedicated: > , 

. Provided that the ultimate benefit is in 
such oases expressly or impliedly reserved 
for. the poor or for any other purpose 
recognised by the Mussalman Law.-as a 
religious, pious or charitable purpose of a 
permanent character. >. i 

4 No such wakf shall be deemed to be 
invalid merely because the benefit reserved 
therein for the poor or other religious, pious 
or charitable purpose of a permanent nature 
is postponed until after the extinction of the 
family, children or descendants of the person 
creating the wahf. 1 * 

We shall now analyse the provisions of the 
wakfnama, to ehow that they do not contravene 
tbe requirements formulated by the 
Legislature. The preamble recites that the 
settlor is a Hanafi Mussalman and that he is 
anxious to attain salvation, though he also 
realises the paramount duty of every one to 
provide for the maintenance and worldly 
expenses of bis own self and family, children 
and descendants. He accordingly creates tbe 
wakf for religious purposes, for tbe mainten* 
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ants of bis own self and family, children 
and descendants, and also to prescribe a 
snitable meins for the payment of all his 
debts. Then follow detailed rales in seven 
paragraphs. The first paragraph lays down 
that the settlor shall be mutwilli daring his 
lifetime and then describes how tho office of 
muiwxlli shall be held by his descendants 
from generation to generation, or in the 
event of extinction of his line, by suitable 
persons selected by the District Jadge. The 
second paragraph describes the expenses to 
be met from the gross collection of the tcakj 
estate. The third paragraph provides that 
one-eighth of the net income is to be spent 
for specified religions purposes, such as, 
prayer in motques, instruction in religion and 
morals, distribution of alms, feeding of the 
poor and the like, Tbe fourth paragraph 
provides that one fourth of tho net income is 
to be annually devoted for the liquidation of 

a mortgage debt of Its. i.0,000. Af er* 
clearance of the debt, the amount n to be 
regularly applied in the payment of monthly 
'allowances to poor Mmsalman students. Tbe 
fifth paragraph provides that one half of the 
'net income is to bo applied for tbe payment 
of maintenance allowances to the descendants 
of the settlor in specified proportions; on 
failure of the person or persons to whom 
allowances are directed to be paid, their share 
of the money is to be applied for one or more 
of the religious acts previously mentioned. 
The sixth paragraph provides that one* 
sixteenth of tho net income shall ba oarried 
to a reserve fund for payment of rent and 

• revenue, if at any time there should be no 
good collection of rent from scarcity of crops 

• due to drought or inundation. The seventh 
paragraph provides that the remaining 
one'sixteenth of the net income shall be 
received by the mutioalli as his remuneration. 
This summary of the leading provisions of 

'the toihf leaves no roam for serious 
controversy that the dedication cannot in any 
Bense be deemed illusory. Although provision 
is made for the maintenance and support of 
the family, children and descendants of the 
■ettlor, the ultimate benefit ia reserved for 
the poar and for other purposes recognised by 
the Mahammadan Law a9 religious, pious, or 
charitable purposes of a permanent character. 
Indeed, there is an immediate gift to charity 
of a substantial character. Wo hold accord¬ 
ingly that tested in the light of the provisions 
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of the Mussalmm Wakf Validating Act, no 
valid objection oan be taken to the legality of 
the wakf. 

As regards the second point, it is plain that 
under seotion 3 (6) of the Wakf Validating 
Act, it is lawful for a person professing the 
Mussalman faith lo create a t cahf for the pay¬ 
ment of his debtsout of the rente and profits 
of the property dedicated. This ia iu accord 
with the case of Luchmiput Singh v. Amir 
Alum (l), wbioh is an authority for the pro¬ 
position that a Qanafi Muesalman may execute 
a valid icalf by a deed which directs that the 
income of tbe property dedicated should be 
applied, in the first instance, for the payment 
of his debtp, and after the discharge thereof, 
towards defined religious and charitable 
purposes. In an earlier case Shahazadee Hazara 
Begum v. Khoja Hostein Ali Khan (2) it had 
been held by Sir Barnes Poaoook, 0. J., that 
the existence of a mortgage at the time of 
creation of the endowment, does not render tbo 
endowment invalid under the Muhammadan 
Law. This view is supported by texts of the 
highest authority. Thus in the Fatawai 
Alamgiri (Text, Volume II, page 458, Baillie, 
Digest, Part I, page 563) it is stated on tho 
authority of the Fath ul-Kadir ( Text, Volume 
II, page 638) : 

“It is not a condition that the property 
dedicated should ba free from the rights of 
others ( hakh-ul-ghair) as in the oase of 
pledge and bailment, so that if one were to 
giva a lease of his land and were then to 
make a waif of it before tho expiration of the 
term, the waif would be binding according to 
its conditions, and the contract of lease would 
not be voided, but on the expiration of the 
term the land would revert to the purposes 
to which it was dedicated. In like manner, 
if a man W6re to mortgage his land, and then 
dedicate it before redeeming it, the wakf 
would take effect, but the land would not be 
withdrawn in the same way from the mort¬ 
gage, and if it should remain for years in the 
hands of the mortgagee and then be redeemed, 
it would revert to the nsec for whioh it was 
made wakf, And if the mortgagor should die 
before redemption, yet if he should leave 
suffiiient inheritance to redeem the land, it ia 
to ba redeemed and the wakf would take 
effect. But if he should not leave enough for 


(1) 9 0.176; 12 0. L. R, 22; 4 Ind. Dec. (n. 8.) 769, 

(2) 12 W. R. 493; .4 B, L. R. A. 0, J, 86, 
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that purpose, the land may be aold and the wakf 
would become void. In the ease of a lease, 
when either the lessor or lessee dies, the lease 
becomes void, and the wakf immediately takes 
effrot; so in the Fath-nl Kadir.” 

The statement in the Durr-ul Mukbfcar 
(Text page 417, tr, Brijmohan Dayal, page 
358) is expressed in similar terms: 

* Waif, during hie (the dedicator’s) death- 
illnese, has the same effect ae gift during that 
period, that is, it is valid to the extent of a 
third (of the dedicator’s estate) when posses 
sion is delivered. Now if the waif can take 
effect cut of a third (of the dedicator’s estate) 
or (bis) heir sanctions it, it would teke effect 
in full, otherwise it would fail so far as it 
exceeds the third. If the heir sanctions it in 
part, it would be vaild to that extent. Wakf 
created by one who has mortgaged hie 
property and is in bad ciicninstances as well 
as by an ill person who is heavily indebted 
is ineffectual but net by a debtor who is 
not ill, provided be creates it before 
his becoming incompetent (for dedicating 
bis property on account of bis heavy 

* debt 9 >. If a dedfoitor who is indebted 
provides fer the payment of his debts out 
of the mufruct, the- w kj stall be valid, but 
should ho make no such . provision, the 

' debt shall be paid cut of surplus income, 
after meeting the expenees of the trust 
economically. If he dedicates the property 
1 for the benePt of a person ctber than 
‘ bimeeP; then the income of the dedicated 
‘ prorerty shall belong to him exclusively for 
' whom it is dedicated—Fatwa of Ibu-i* 

* Najeem. 

I say that Ibn-i Najeem has said that the 
debt must be heavy, because if it is not heavy, 

* dedioatioo shall be valid to the extent of a 
third of the dedicator's estate after payment 
of debt*, in case the dedicator ba9 get heirp, 
otherwise in respect of the whole of it. If a 

‘ Kezi sella the endowed property (to pay off 
' the debt?) and then some money is found, 
another land shall be purchased instead of the 
one sold, The whole of this discussion is to 
‘ be found in the Is’a\ under the Chapter on 
Wakf by Sick People. 

In the Wahbaniah it is said : 

“if ore dedicates mortgaged property and 
then redeems it is lawful. If he diss leaving 
behind money sufficient for redemption, no 
change (in the dedication) s-ball be necesra»*y; 

that ie to cay, it be dcea not kayo behind so 


mach money, the wakf would fail or (fcbe 
defraying of the expenses of the trust out of) 
the mnfrae* will bo suipended (till payment 
of debt). 

I say that in the Maroczit of Mofti Abu 
Scud it is recorded that he was enquired as 
to whether it was valid for a man to 
dedicate his property for the benefit of hii 
descendants and thus avoid payment of bis 
liabilities. His reply was that it is not 
valid and binding and that Kazis are for* 
bidden from enforcing and registering such 
trusts so far as the liabilities extend. So 
remember this.” 

In our opinion, tbe-e oan be no room for 
real doubt that the wakf in the present case 
is not invalidated by reason of the circum¬ 
stance that the proparty dedicated was 
under mortgage and that provision was made 
in the w *kf nanta for the discharge cf the 
mortgage-debt. 

. As regards the third point, it has b?en urg¬ 
ed that the wakf must be pronounced invalid, 
in the absence of conclusive evidence to show 
that the possession of the properties dedicated 
wis transferred to the mutxalli during the 
lifetime of the settlor. There is some 
divergence of opinion among cla9sioal Macsal- 
man jurists on the question of the elements 
essential for the completion of a valid wakf . 
Under Hanafi Law, a wakf is completed, (fl) 
according to Abu Yusuf, by the mere declare- 
.tion ; (Qedaya tr. Hamilton and Grady#, pages 
233, 239, 240, Baillie, Part I, pages 551, 591), 
Vcyil Ohuni Mullick v. Siul Ker^mvt Ali 
(&) ; (5) according to Imam Muhammad, it is 
completed, only if after the declaration a 
rr.utwalU is appointed and possession ie deli¬ 
vered to him ; Muthukana Ana Bamanadhan 
Ohetiiar v. Vada Lewai Marakayar (4), 
(c) accordirg to Abu Hanifa, it ie 
.completed, except in the case of a teeta- 
men a r y ttakf, only when a decree of the 
Court declares that- the property .is the 
6uVj3ot of a waif, but not before ; thie ie 
analogous to the in jute cfssio of Roman Law 
arid the tinet of early English Law-; (Hedaya 
tr. Hamil on and Gradr* page 233; 
Baillie, Part J, page 550). In roe d, 
Jaun B(o\ec v. Abdn'hh Barber (5), Ryan, 


(3) 16 W. R. lie. 

, nt 4 6 / In rt d ,‘ Cas ls 34 M - 12 i 8 M - L. T. 16; 20 W, !»• 
J. 264; (1910» M. W, N. 180. 

<6) («838) Foltoa 345, \ lad. Dec. (o. a.) 84§. 
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0. J. t and Grant, J., held, after reference 
to the Muhammadan Law officers, that the 
exposition of HanaS Law by Aba Yusuf on 
this point shoald be adopted, in other words, 
that a valid tea*'/ is treated by declaration 
of endowment by the owner and delivery 
of possession is not essential. This decision, 
so far as we have been able to trao?, does 
not appear to have been doubted in this 
Court, and was followed in Ramzan Mutn 
V. Zahur Hoitain (6), as an authority for 
the proposition that the appointment of a 
nutwalli is not essential to the validity of 
a tea*/. It may also be observed that in 
Rhiwh Hoitain All v, Shahzadee Hazara 
Begum (7), Mr. Jastioe Kemp, whose opinion 
prevailed against that of Mr. Jastice Markby 
and was upheld on appeal under the Letters 
Patent £hahatad$e Hazard Begum v, Khoja 
Hcssain AH Khan (2), observed that deci¬ 
sions are primarily given acoording to Abu 
Yoeuf and next aesording to Imam Mo¬ 
hammad ; and this preference to the opinion 
of Abu Yusuf is supported by the statement 
in the Fatawai Alamgiri (Text, Volume II, 
pages 454-455), Reference may also be made 
to the following passage from the Suzzat- 
ul-Fatawa, page 433: 

“ Though according to Muhammad, con¬ 
signment of the dedicated property and 
separation of it (from the other properties 
of the ica l J) are necessary to the com¬ 
pletion of a according to Abu Yusuf, 

the i pakf becomes absolote and binding, 
like emancipation, on the mere declaration 
of the ileak/, and his right therein becomes 
extinguished at once. And in the Khulasa 
it is laid down that the jurists of Balkh 
decide according to the rule laid down by 
Abu Yusuf, and Sadr-usb-Shahid has stated 
that the Fatwa is according to him ; and 
in the Fath ulKadir it is mentioned that 
Abu Yusuf’s opinion is the accepted doctrine 
and in the Munnieh it is stated that the 
Fatwa is with Abu Yusuf, and this is the 
rule accepted by the jurists of Balkh. 
But the Bokharites have adopted Muham¬ 
mad’s opinion. And in the Sbar-i-Vikayah 
and the commentary of Mulla Khusru (the 
Durrar uLAhkim) it is laid down that the 
Fatwa is with Abu Yusuf. In some plates, 

• A > ^ 


(61 18 lad. O&s. 241. 

(7) 13 W. E. 844. 
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it is mentioned in the Khanieh (Fatawai 
Kazi K^an) that the Fitwa is with Muham¬ 
mad. Bat in the Muhifc it is laid down 
that the universality of our jarists have 
adopted the rule laid down by Abu Yusuf 
and this is correct.” 

In a recent case in the Allahabad High 
Court, however, Muhammad Aiit'ud*din 
Ahmad v. Legal Remembrancer ( 8 ), where 
the decision in Doe d , Jaun Beebte v. 
Abdullah Barber (5) was not brought to 
the no lie a of the Court, preference was 
given to the opinion of Imam Muham¬ 
mad. We do not see sufficient reasoD to 
depart from the rule which was enunciated 
more than eighty years ago by the Supreme 
Court and is not shown to have been ever 
successfully challenged. We notice that 
the question was raised but not actually 
decided in Banubi v. Narungrao (9), inas¬ 
much as, in the circumstance of that caie, 
there was neither declaration of u>a <f nor 
delivery of possession ; a mere intention to 
set apart property for charitable parposes 
was clearly not sufficient to create a valid 
toahf: Mulla Veettil v. Snbramama Ayyar (107. 
In the present case, there is a farther difficulty 
in the path of the appellants. Here the 
settlor had appointed himstlf as the first 
mutioalli and in such a contingency, no 
formal delivery of possession from himself to 
himself would be necessary oven according 
to Imam Muhammad : Abdul Baiak v. Bat 
Jimbabai (11). We must farther remember 
that the tcakfnama was executed on the 
31st January 1915, and the settlor died on 
the 15th April 1915. It can hardly be 
expected that during this short period, there 
could be many transactions indicative of 
transmutation of possession. Bat such evi¬ 
dence as there is on the record points to 
the conclusion that, after the execution o 
the toahfnama> the Bettlor held the dedi¬ 
cated property, not as owner but as mutwaUu 
The direct oral evidence on the point is 
corroborated by the collection papers, the 
counterfoils of rent-receipts, the plaints in 
rent suits and the power of-attorney which 
have been produced to show that after t a 
date of the irahjnama Elahi Buksh held 

(8) 15 A. 821; A. W. N. (1893) 109; 7 Iud. Doc. 
(K. a.) 922. 

(9) 3t B. 250; 9 Bom. L. E- 91. 

(10) 35 Jnd. Cas. 877; 31 M. L. J. 431. 

(11) 14 Ind. Cas. 998| 14 Bom. L. E. 29b. 
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and managed the endowed property in the 
character of mutwilli. There is consequent- 
ly no room for tbe application of the 
principle which has sometimes been re* 
cognised, namely, that where the declaration 
of a wakf is not acted upon by the settlor 
and its objects are not given effect to, 
it may be presumed that the wakf was 
not completed or that the settlor had 
no bo ia fids intention to create a wakf; 
Delrus Banoo Begum v. Fcivtb Syud Augur 
Alii Khan (12), Zowleka Bibi v. Syad Zynul 
Abedin (13), We hold accordingly that de¬ 
livery of possession was not a pre requisite to 
the validity of tbe wakf in the present case, 
and that even if transmutation of posies* 
sion was necessary, no formal delivery was 
essential, as the settlor was himself the 6rst 
muiwalli . The third ground consequently 

fails. 

# 

As regards the fourth point, it has been urg¬ 
ed that the t eakf was invalid to the extent of 
a two thirds share inasmuch as it was execut¬ 
ed by tbe settlor in death-illness without the 
consent of the future heirs. The Subordi¬ 
nate Judge negatived this contention as, in 
his opinion, the evidenoe did not establish 
,that the settlor was in death-illness at the 
time of execution of the deed of wakf. 
Before we refer to the evidence on tbe point, 
the requisites of the Muhammadan Law on 
the subject may be usefully re-called here. 
It ia well-settled that gifts made by a Mussul¬ 
man during mare-ul.maut or death illness 
cannot take effect beyond a third of the 
surplus of his estate, after payment of 
funeral expenses and debts, unless the heirs 
give their consent, after the death of the 
donor, to the excess taking effect: Ibrahim 
Qoolam Ariff v. Saiboo (14), nor can such 
gifts take effect if made in favoar of an heir, 
unless the other heirs consent thereto after 
the donor’s death: Khijooroonitsa v. Bow shun 
Jeian (15), Bafatun v. Bilaiti Khunum (16) 
Similarly, a wakf made in death-illness is valid 


(12) 15 B. L. K. 107» 23 W. It. 453. 

Cl3) 0 Born. L. R 1058 at p. 1003. 

(14) 35 C. 1 at p. 22; 31 I. A. 167: 0 O. L. J. 695- a 
Bora. L. B. 872; 4 A. L. J. 572; lie. W. N 973- *17 
M. L. J. 40% 2 U. L. T. 479; 4 L. B. R. isi (p n \ 

(15) 3 I. A. 291; 2 0. 181, 20 W. R. 36: l I u tf Doc 
( W . a.) 412 (P. 0.*. 

( 16 ) 30 0 . 683 , ' 


only to tho extant of a third of the net estate 
left by the deceased, nnleas the heirs consent: 
Biillie, Part I, nage 601, Part II, page 212; 
Ali Hutai'i v. Fuzal Bussiin Khan (17). The 
substance of tbe matter is that a Muslim who 
is iu mare ul maut or death-illneis om- 
not make a valid disposition of more than 
one-third of his property, and if he purports 
to make a wakf in such illness, 
unless his heirs assent, the wakf will affect 
only one third of his estate an! will be 
invalid in respect of the excess; and it is 
important to add that this principle operates, 
noth withstanding that possession of the entire 
property dedicated has been delivered to the 
person nominated mutwolli. Iu order to 
establish the existence of death illoess, there 
must be at least three conditions with regard 
to the illness which has caused death, namely, 

(a) proximate dangir of death, so that there 
is a preponderance of appranhension of death; 

(b) there must be some degrea of subjeotive 
apprehension of death ia the mind of tbe 
sick psrson; and (c) there must be 
some external indicia, such as inability io 
attend to ordinary avocations. Whether or 
not a particular illness constitutes mire «!• 
maut is primarily a question of fact, as stated 
by Lord Robsrtson in Ibrahim Qouhm At iff 
v. Saiboo (i4), but it may sometimes be a 
mixed question of law and fait, for instance, 
where the question arises whether tbe fao v >s 
found as to the physical condition of the deceas¬ 
ed at the date of execution of the deed consti¬ 
tute the essential elements of a mart uX^maut as 
formulated by Muhammadan j irists, The 
leading authorities in this Court which 
support these propositions are the oases 6f 
Has art t Bibi v. Qohm Jaffu (18) and 
Fatima Bibse v. Ahmad Biksh (19), whi*h 
was affirmed by the Judicial Committee in 
Fatima Bibi v, Ahmei Baksh (20)* In tlie 
case last mentioned, tbe three elements 
emphasised were (l) illness, (2) expectation 
of a fatal issue, and (3) certain physical 
incapacities which indicate the degree of the 
illness. The second condition, it wa 9 point¬ 
ed out, cannot be presumed to exist . from 
the existence of the 6rat, while the incapaci- 


(17) 23 Ind. Oas. 291- 
(IH) 3 0. W.N. 67. 
(19; 31 C. 319. 

(20) 85 1. A 67; 35 
W.N. 314, 18 M. L. J. 6, 


36 A. 431, 12 A. L. J. 803. 


0. 271; 7 C. L. J. 113; 13 3, 
10 Bom. Li. R. 50 (P. 0*.). 
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lies indicated in the third condition (with 
perhaps the single exception of the ease 
where a man oannot stand np to say his 
prayere) are more or less of an empirical 
•haracter, based npon an imperfeatly develop¬ 
ed er.enoe of diagnosis and cannot possibly 
serve as infallible signs of death-illness. 
The important of the subjective element 
was emphasised in the sonrse of argument 
and will be found developed in the texts set 
out by Mahomed Yusuf in his Tagore Law 
Lsstores on Marriage, Dower and Divorce, 

volume III,paragraphs 2919 2921, 2945 2947 
This view, however, is repudiated by Sir Ab- 

dur Rahim in his Tagore Law Lectures on 
Muhammadan Jurispru lense(page 255) where 
reference is made to Kultom Bibe 3 v. Qolam 
Hess tin (21), A view similar to that adopted 
in this Court has been taken in the Bombay 
High Court in the oases of Sarabai v. R^biabai 
(22) and Rashid Karmalli v. Sherbinoo (23) 
by the Allahabad High Court in the cases of 
Labhi Bibbun (2<). Muhammad Gulshere v. 
Marian Begam (25), Mashud Hisan v, Anwar 
H stain (26 \ Muhammid Sayeeiy, Muhammad 
Ismail (27), Naear Husain v. Rafeeq Huiain 
(25),£fcursWd Sustain v, Faiyat Hiusain 29), 
Shsikh Muhammad v. Khudi a Bibi (3J), 
Waeir Jan v. Alt of Alt (31), Fazil Ahmad v. 
Rahim Bibi (32) and by the Patna High Court 
in Fazlur Rahman v. Muhammad Umar (33). 
(Sae also Durrul Mukhtartr. Dayal, page 411. 
Hedaya tr. Hamilton and Grady, page 685 
and Baillie. Part I, pages 551-552). We 
have now to sonsider, whether the evidenoe 
shows that, in the words of Lord Robertson 
iu Ibrahim Goolam At iff v, Saibcn (14) 
the wakf was made under the pressure of 
the sense of imminenoe of death.” The 
deed alxoakf , as we have seen, was executed 


(21) 10 0. W. N. 449. 

(22) 80 B. 537, S Bom. L. B. 35. 

(23) 31 B. 264, 9 Bom. L. R. 252. 

(24) 6 N. W. P. H.C. B. 159. 

(n^bV 407^* 7311 A ’ W ' N * ( 188J ) 48; 2 Ind - De ' 

Cas * 4035 6 A - L - J - 603. 

/„!! 1 Ca8, 834 ‘ 7 A - L • J - 33 A. 233. 

J2 73 ° ; 8 A< L ‘ J * 1154 ‘ 

ram 99 ?“?* *? BS 258; 36 A - 2S * 12 A * L * J * 41’ 

fa?] Q 2 i In «£ aa ; eo7s 12 A - L - J - 132 - 
(if. fl 1 ) 672 * 867j A * N * (1^87)3?, 5 Ind. Dei 

i??) £ aa * 6881 40 A - 238; 16 A. L. J. 158. 

(33) 43 Ind. Cas, 186, 3 P. L, W. 282. 
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on the 3 la t January 1915 aud was 
registered on the following day. The 
defendants rely chiefly upon documentary 
evidenoe to show that from the beginning of 
November 1914 to the middle of January 
1915, Elahi Box was ill and that he was 
laid np again in the cesond week of March 
1915. The defendants have also adduced 
oral evidence to show that Elahi Bax was 
ill continuously from November 1914 to 
April 1915 when his death took place. 
The Subordinate Judge has carefully 
analysed the oral evidence and has oome 
to the oonolnsion that the persons who have 
come forward to depose iu favour of the 
defendants cannot be regarded as witnesses 
of truth. After examination of this 
evidenoe in detail, we see no reason to 
doubt that the Subordinate Judge oorreotly 
estimated its Vila©, specially as the 
witnesses, almost without exception, are not 
free from bia9. As regards the documentary 
evidenoe, it appsars that in a suit instituted 
by Elahi Box against one Ataraddin 
Mandal and others for arrears of rent, the 
defendants cited him as a witness. The 

result wa9 that on the 3rd November 

• 

1914 Elahi Bax applied for time to give 
his evidence, aud four days later, he 
prayed that as he was an old man of 77, 
bedridden with fever for a week, he might 
ba examined on oommission. This was 
supported by an affidavit from kabiraj Sris 
Chandra ben who certified that be was 
suffering from chronic intermittent fever; 
this kabiraj has been examined as a witness 
in this case. An order was made for the 
issue of a commission, but a postponement 
was obtained, as the Pleader was unwell on 
the date fixed (7th March 1^15). There* 
upon the Commissioner went to examine 
Elahi Box on the 14th Marsh, 1915 but 

be was asked to postpone the examination, 
as the illness had increased and the patient 
had very little hope of suiviving. This 
was supported by a certificate from kabiraj 
Satis Chandra Sen stating that Elahi Bax 
was confined to bed from fever, piles and 
paiD, that be was unable to speak and 
that there was danger of death if he gave 
his deposition. Neither the Commissioner 
nor the kaliroj has been examined as a 
witness, and the statements in the report 
by the Commissioner to the Court and in 
the certificate given by the kabiraj art 
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not admissible iD evident©. Bat, tbe 
statements, even if admitted, do not 
show tbe •ondition of Elahi Bux on the 
31et January 1915 when tbe wakfnama 
ezecnted. Tbe Subordinate Judge hea 
farther cbserved (bat Elahi Bax was 
perhaps reluctant to give evidence and 
that tbe allegations as to tbe state of bis 
health "were not improbably exaggerated, 
This finds some support in the evidence 
adduced by tbe plaintiffs, which relates to 
a point of time much nearer to the date 
of execution of tbe wakfnama than 
evidence of the incidents mentioned 
the witnesses of the defendants, 
evidence led by the plaintiffs shows 
in January 1915 Elahi Bux vent tc 

the house of bis father-in-law al 

Rajarampore, which involved a journey 
by bullock cart over 12 to 14 miles ol 
road. One of these journeys was shortly 
before, while the other was shortly after 
the 31st January 1915. On bis return 
journey, he lost a silver betel-pot and 
on the 6th February 1S15, he lodged 
information at the Police Station. He had 
also an altercation on the way with 
Kadir Box, a witness in this case, whc 
laid an information with the Polioe against 
Elahi Bux and bis peon on the 21s1 
January 1915. There can thus be nc 
doubt on tbe oral' evidence, supported 
by reliable documentary evidenee, that 
between tbe 21st January and the 6th 
February 1915 the state of health oi 

Uilabi Bux was such that he was able 
to go from village to village tc 
see his friends and relations, tc 

arbitrate in the settlement of dn^ei 
of otLer people, and to folio* the ordinan 
avocations of life. In cares of thii 
character, when direct evidence of th< 
state cf health of the eettlor on the 
date of the deed is not available, the 
evidence of antecedent and subsequent 
conditions of the settlor should oonvergi 
to that point of time ; this test is well 
satisfied in the present oaee. Even i 
it be assumed that Elahi Bux was ill i c 
November ard December 19.4 and ii 
the first week of January, 1915, anc 
further that he was ill again from 
middle cf .Match till his death in 
middle of Apiil, the validity of * 
vwkfnuma executed W tbe diet Janus; 


I 

1915 cvnoot ba suareiafaU? impeached on 
the ground of mart ul maut , whan there 
i9 positive evidence to show tha* from 
tbe middle of January to tbe middle of 
February 1915, which includes the date 
of execution of tbe deed, he was in a 
fairly good state of health. In such 
oiroumatancep, it cannct bi urged that 
tbe wakfnama wa9 executed under tbe 
pressure of tbe eense of imminence of 
death. We bold accordingly that tbe 
conclusion of tbe Sabordinate Judge on this 
part of the ca!e cannot bs successfully 
challenged. 

The result is that tbe decree cf the 
Subordinate Judge ia affirmed and this 
appetl dismissed with ooatr. 

BocKLkKD, J.—I agree and have nothing 
to add. 

R. N, 

Appeal ditmttted, . 
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MADRAS HiGH COURT. ' 
Civil Appeal No. 118 of 1920. 

April 21, 1921. 

Freient: —Mr. Justice Sadasiva Aiyar and- 

Mr, Justice Spencer. 

NAGA RAJA— Plaintiff— * 

Appellant 

virtue 1 

DEVifi RAJA KARNANTHAYA 
BELL ALA —Defendant- 
Respondent. 

Pattams, nature of— Pattam property — Junior mein* 
bers of pattam’s family — Maintenance, right of— 
Appropriation of pattam property for private purpose, 
legality of, 

Pattam is id some respects analogous to the stanom 
in Malabar. But it is not like the latter a mere 
dignity, but rather partakes of the nature of a 
religious office. The office is conferred by the 
Maghava villagers. Although they are by custom 
bound to bestow it on a member of the dliyasanthaftd 
family, yet on the non-existence of any such mem¬ 
ber, they can bestow it on any body they like. CP« 
cola I & 2: p *6, col. J; p. 87, cot •.] 

Junior members of the family of a paitam holder 
cannot claim maintenance cut - of tha pujttam 
properties, [p. 85, col 2.] 
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^ er 8p&wer 9 J.—The pattam properties being prop, 
orties attached to a religious office, any agreement 
by the pattam to appropriate them for private pur. 
poses is illegal, [p. 87, col. 2 .] 

Appeal against a cleared of the CJourfc 
of the Subordinate Judge, South K\nira, 
in Original Sait No. 21 of 1917. 

Mr, B. Sitarami Rio, for the Appellant. 

Mr, K . Yegnanarayana Adiga % for the Rs- 
•poodent. 

JUDGMENT. 

Sadasiva Aiyar, J.—The plaintiff is the 
appellant. He brought this suit for main* 
tenanee against his brother, the defendant, 
on the ground that both parties belonged 
to an aliyasanthana family and that the 
defendant was in possession of the family 
properties as Ye j man of the family and 
failed to give him maintenanse. The de¬ 
fendant contended that he was not in 
possession of any property as Ye j man of 
the family but only of sertain properties 
as the person appointed by the Kulur 
Magane community to the pail im nf Kulur 
Bidu. The second issue raised was “whether 
the anit properties belong to the aliyatan 
th.ni family of whioh the defendant is 
Yejman or to Kulur Bidu piltim as alleged 
by the defendant.” 

At the trial, the plaintiff Gesms to have 
argued that, though the properties belonged 
to the Kular Bidu pattam , the pattam 
itself belonged to the family, and hence 
the properties also belonged to the family; 
and for this sontention he relied upon 
the Vyavcsta Patra, Exhibit A, dated 
1899, executed between the defendant and 
th^ father of the plaintiff and of the de¬ 
fendant who was the previous pattamdar. 
This document, acoording to the plaintiff, 
made both the pattam and the property 
attached to it the family property of tbe 
plaintiff’s mother’s branoh of their aliyatan- 
thana family. This pattam right has to be 
conferred by the ifaghava villagers though 
they are bound by custom to bestow it 
upon a member of the altyatanihuna family 
to which the last holder belonged; and, on 
the non-existence of any snoh member, they 
•an bestow it on anybody they like. This 
pattam is indeed in some respects analogous 
to the ttanom in Malabar. Bat from the 
evidence it appears that it is not (like a 
•tanon) a mere dignity to which no ob- 
ligilions or duties are attached. On the 


- 

other hand, the plaintiff hinnelf in his 
evidence as plaintiff’s witness No. 1 says: 
“My father resigned the Kalur Bidu Pattam 
as he could not attend to the ceremonies 
there—the three ceremonies I have men¬ 
tioned above;*’ then he says in another 
plaoa. * There are annual ceremonies to be 
performed by the puMawi-bolder Mahalaya, 
Kambla and Paddarada Hesbinoma.” Then 
he says as regards the “Nema” ceremony. 
“The Nema ceremony lasts three days. All 
the Maghava people have to be invited for 
the ceremony.” It appears from the de¬ 
fence evidence that several other C9remonie9, 
— Ashtami, Vinayaka Ohathurthi and others, 
have also to be performed by the pattim 
offij9 holder at some expanse. The villagers 
who installed the pollam-holder in his 
office have to be invited and fed, or at 
least, given coooanuts aciording to the evi¬ 
dence. Thus, whereas the alani succeeds to 
the ttanom by reason of his being the 
next eldest member of the family next to 
the deceasad stance, that is not the sase 
with this pattam dignity whish rather 
partakes of the nature of an offiie to which 
the villagers appoint a man after an elaborate 
ceremony and the duties of which office 
are defined and entail expense oat of tbe 
income derived frcm the lands forming the 
emoluments of tbe office. 

As I said, the plaintiff admits that his 
father resigned the office because he was 
unable to perform the duties attached to 
it. That was in 1894 ; and the defendant 
wa 3 appointed to the offise at onse daring 
his father’s lifetime. 

The next question is whether junior 
members of the family of the pattam holder 
•an claim maintenance out of the income 
of the pattam lands. As 1 said, the holder 
of a pattim is in a less advantageous 
position than the holder of a ttanom t so 
far as bis rights are concerned in the 
properties atfcaohed to the pattam , So far 
a 3 the holder of a ttanom is soncerned, 
he becomes cut off for the time being 
from connection with his main Tarwadjthe 
other members ofhieTarwad have no right 
whatever to or in the ttanom properties, 
it seems to me that a fortiori the plaintiff 
cannot claim any interest in the pattam 
properties and it follows that he has no 
right to get maintenance out of the incom a 

of the properties. Bat it was argued tha$ 
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by reason of the arrangement, agreement 
or settlement under Exhibit A, dated 1699, 
the defendant beoime liable to treat these 
properties as hiB aliyasanthana family 
properties, and hense the plaintiff was 
entitled to olaim maintenance oat of their 
inoome. Ooe answer advanced against this 
•ontention by Mr. Adiga (for the respond¬ 
ent) was that, as religions daties were 
attached to the cffioe, the properties canDot 
lawfully be made tke subject of any agree¬ 
ment by the holder cf the office changing 
their nature so as to allow secular rights 
of maintenance to he claimed out of their 
income. Abdur Rahim, J., and myself, in a 
case decided at the end of last year, Civil 
Miscellaneous Second Appeal No. 21 of 1920 
differed on the question whether the properties 
attached to a religious office can be attached 
and can form the subject of alienation by 
Court sale or private sale provided the 
eervice continues to be performed, and 
whether the alienation would be valid daring 
the lifetime of the office-holder (judgment- 
debtor or alienor). The decision in that 
case has been appealed against under the 
Letters Patent. 

Assuming, however, that even though the 
office of pattam has religious duties attaohed 
to it, and the properties oan be alienated 
so as to be effective during the lifetime 
of the office-holder, the next question is 
whether Exhibit A was intsndel to effect 
such an alienation. Mr. Adiga argued that 
it was not so intended even according to 
its terms, though the Subordinate Judge 
was of opinion that it was intended thereby 
to 60 convert the pattern* property into 
family property. There is much to bssaid 
in favour of Mr. Adiga’s contention as the 
pattam and the properties are treated alike as 
intended to be held in the joint family right 
of the heirs of the defendant according to the 
aliyasanthana law of inheritance in the 
branch of the defendant’s mother. It is 
difficult to believe that the pattam which 
belonged and could belong to odb member of 
the family at a time was itself ictended 
to be made the common property of ths 
family. If bo, the propeity attached to it 
which cannot be separated from it could 
net have been intended to be enjoyed as 
family property while the pattam cm only 
be enjoyed by one member whom the 
Magbavft viUagera appoint to the office. 
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Then the provision of the agreement, Ex* 
hibit A, that so far as the accretions out 
of the inoome are concerned they should 
be treated as family properties and not 
merely to regulate the succession to the 
pattam and the properties into family pro¬ 
perties. The true construction of Exhibit 
A on this point is, however, not free from 
difficulty, 1 shall consider the case, there* 
fore, on the footing of that. Exhibit A was 
intended to convert the properties into 
aliyasanthana family properties and not 
merely to regulate the succession to the 
pattam so as to preserve it and the enjoy¬ 
ment of the attached properties in the 
ahyasanth :na family. I shall here dispose 
of another minor contention of the appellant 
that Item No. 1 alone was attached to the 
pattam aod that items Nog. 2 and 3 were not 
attached t) the pittam. 1 thick the matter 
is concluded against the appellants con¬ 
tention by the very document, Exhibit A, 
which describes all the three properties as 
belonging to the pattam , Farther the same 
contention was raised by the janior mem¬ 
bers of the previous pattam office holder 
in 1840 and was negatived—See Exhibits 
B and O. 

Then we have to consider the question 
whether Exhibit A can be treated as an 
alienation by way of settlement or sale in 
favour of the family by the defendant. So 
far as sale is concerned, the consideration 
mentioned in 1'xhibit A has been found 
to be clearly fictitious; for the wife’s 
family is not a party to the deed, as tfce 
plaintiff’s and the defendant’s father who 
professes to have entered into the transac¬ 
tion in the interests of his wife’s family 
is not according to law a member of hil 
wife’s family at all. Secondly, taking it as an 
nnilateral deed of settlement by the defendant 
in favour of the mother’s aliyasanthana 
family, I think that there is sufficient 
internal evidence in the recitals of the 
document itself which support the evidence 
of the defendant that he executed the 
document not by his free will and consent 
bat owing to the undue irflaence brought 
to bear upon him by his father. 

I, therefore, agree with the lower Oour’s 
finding that this deed was not voluntarily 
executed by the defendant and that be 
could impeach its validity as a defendant. 
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In the remit I weald dismiss (he appeal 
with costs. 

SftMOiB, J.—The learned Subordinate 
Jjadge has found on the seeond issne that 
the salt properties appertained to the Kolur 
Bida Pattern and not to the aliyamnthana 
family of whieh the defendant is the Yejman. 
In rapport of this finding he relies on a 
good deal of doeamentary and oral evidence 
to which we have been referred in the 
arguments in appeal. I have no doubt 
he was right in his eonolasion that the 
properties appertained to the pattam. 

The argnment advanoed for the appellant 
that the pattam belongs to the family is 

previous history referred 
to in the lower Court’s judgment and in the 
lodgments in the litigations of 1651, Ex- 
hibita B, 0 and I. That history contains 
lnftaroas where the Maghava villagers have 
installed pattam holders selected from the 
family of the lait pattam- holler, and fail¬ 
ing lineal heirs in that family, have ap¬ 
pointed persons from outside the family. 

The appellant relies on Exhibit A, 
a document signed by the defendant and 
his father at the time when the defendant 
succeeded to the office. Mr. B. SiUrema 
Kao argued that this agreement or settle* 
ment gave his client a good title at least 
for the lifetime cf the defendant, and that 
it was too late for the rerpendent to re¬ 
pudiate it as befog executed under undue 
ixfluence ss he did not set up such a case 
at. the trial. The Subordinate Judge treated 
ibis .Exhibit A as a purchase of member¬ 
ship in the pattam family and he held that it 
was invalid for want of consideration. The 
document itself is termed a deed of set¬ 
tlement. Whether it is aD agreement or 
a family settlement, its purpose is clearly 
to appropriate for family purposes the 
property which belongs absolutely to the 
pattam and to alter the recognised custom 
of the trust under which the property had 
hitherto been^ enjoyed aDd managed. It 
states that the extra immoveable and 
moveable properties belong to the self- 
acquisition of the pa//am-holder and should 
ba carried on under the joint permission 
of the family of those who acquired the 
same; it should not be subjected to the 
power of the pattam holier,” lo another 
plaoa the defendant and the pireeni who 
•re on heirs are declared to have a right 
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of inheriting the property as joint heirs 
of all his rights and interests according to 
the aliyasanthana law. As the Subordinate 
Jndge observed, tbii docunent evidences 
an intention on the part of the defendant’s 
father to create rights to the pattam and 
properties in all bis children and to convert 
the pattam properties into family prop- 
erties. An appropriation for private 
purpose! of properties attaobed to a 
religion! office is clearly illegal and even 
a trastee who mortgages the tunfc prop¬ 
erty for his own purposes can rubsequent- 
ly as a tmdee impeaob the validity of 
the transaction and avoid the alienation in 
the interests of the trust, as we held in 
Seni Tasin Sahib v. Kadur Ebambara Iyer 

a>. 

I am, therefore, of opinion that Exhibit 
A is not valid even for the lifetime of the 
dsfendint and that the defendant is not 
now estopped from repudiating the validity 
of that transaction. The lower Ooart’s 
dtciiion is right and the appeil must be 
diemissed with costs. 

m. c. e. 

Appeal dismisted. 

(1) &4 Ind Cas. 407; 37 M. L. J. 09S; 26 M. L. T. 
441; 10 L. W. 672. 


CALCUTTA HIGH COURT. 

Appiil iiom Appill *.ti Die ike No. 1640 

of 1919. 

December 15,1921. 

Present: —Justice Sir N. R Ohatterjea, Kt., 
and Mr. Justice Panton. 

Sreemutty S1SHIMUK0I D1SI — Plujitiff 

—Appbllikt 
versus 

Sreemu'tit MONMOHIVI DASI awd othsri 

—DlFXKDiNf* — RcS PON OS NTS, 

Evidence—Attesting witness denying attestation — 
Other evidence, whether can be relied on — Document, 

;proof of. 

i • , 

In order fco prove a dosament an attesting wit. 
D33J waj called, who fitted that he was not aa 
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attesting witness, that he put his name as a witness 
after the execution of the document. The Appellate 
Court found as a fact relying upon the evidence 
of other witness that the attesting witness who 
said that he had not seen the execution did, as a 
matter of fact, see it and was an attesting witness, 
that the document was executed in the presence of 
that witness: 

Held, that, having regard to the findings arrived at, 
the document was proved, [p. 88, col. 2.] 

Appeal against a deeree of the District 
Judge, Bankura, dated the 6th of Marsh 
1919, reversing that of the Subordinate 
Judge of that district, dated the 20th of 
August 1917. 

FAOTS appear from the judgment. 

Dr. D. A. Mitter , (with him Baba 
Bijoy Kumar Bhattacharjee) , for the 
Appellant.—The plaintiff is the appellant. 
The point is whether the deed of gift 
has been properly attested or not. 
The lower Appellate Ooart has found 
against me. I sabmit there being a gift to 
an idol the law of endowments does not 
apfrly, the idol is sapable of holding and 
owning property. That being so, the deed 
ought to have been properly attested accord- 
ing to law. Refers to Pallayya v. Rama - 
vaihanulu (1), Jadu Nath Singh v. Situ 
Ramjt (2), Shamu Patter v. Akdul Kadir 
Rowthan (3), Gout’s Transfer of Prop¬ 
erty Act, 1882, on sestion 123, 

Babu Sarat Ohandra Bay Ohoudhury (with 
bitn Baba Moheeh Ohandra Banerjee , for B*ba 
Bejoy Kumar Ohatterjee ), for the Respondents. 
—The document does show that the property 
was not dedicated to the idol. The donor 
Bimply said that only for the expenses of 
ihp two puja# he reserved those properties 
and also the right of sollettion of 
rents, ets. to himself and his successors. 
There is a distinction between dedication 
and a gift. The former would imply 
endowments and trusts. Refers to Man - 
cherthaw v. Ardethir (4). After the dedica¬ 
tion a trust is created,. He must either 
make a gift or a settlement appointing 

(1) 13 M. L. J. 264. 

(2) 42 Ind. Caa. 226, 44 I. A. 1S7; 21 C. W. N. 953 , 

22 M. L. T. 62, 20 O. C. 200; 19 Bom. L. R. 687- 
(19 17) M. W. N. 606; 26 C. L. J. 809; 39 A. 563; 4 o’ 
L. J. 686 (P. 0.). 

(8) 16 Ind. CaB. 250; 85 M. e07, 16 0. W. N. 1009, 

23 M. L. J. »21; 12 M. L. T. 338? (1912) M. W. N. 
986, 10 A. L. J. 269, 14 Bom L. R. 1034; 16 C. L. J, 
690; 89 T. A. 218 i P. 0.). 

(4) 10 Bom, L, R. 1209 at p. 1210. 
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trustees. The deed has been named nirupatt' 
patra. These are the two modes by which 
a person can make over property to idol. 
The case in Jadu Nath Singh v. Sita Bamii 
(2) does not apply, I submit the present 
deed was not a deed of gift but of settlement 
creating a trust. Haw requires attesta¬ 
tion only in case of deed of gift under section 
123, Transfer of Property Act, Assuming that 
sections 68 and 71 of the Evidence Act 
Apply, I submit the deed has been legally 
proved. I submit the fact of my not having 
called other attesting witnesses would not 
stand in the way of my proving the docu¬ 
ment by other evidence. 

Dr. D. N Mitter replied in brief. 

JUDGMENT,—Upon the findings arrived 
at, we think that the attestation of the docn* 
ment, even taking it as a deed of gift, has 
been sufficiently proved. 

The attesting witness, who was called, 
stated that he put his name as a witness 
after the execution of the document; in other 
words, that he was not an attesting witness. 
But the District Judge has found upon the 
evidence that the document was executed 
in the presence of that witness. The 
evidence, therefore, of the other witness was 
relied upon by the learned Distriot Judge 
not for the purpose of proving execution of 
the document but for proving that the 
attesting witness who said that he bad not 
seen the execution did as a matter of fact 
see it and was an attesting witness. The 
learned Judge also refers to the evidence of 
Hem Ohandra, another attesting witneffl, 
examined at an earlier stage of the suit, 
namely, when the application for leave to 
ene as a pauper was made. 

We think, having regard to the findings 
arrived at, that the document was proved. 

The appeal must accordingly be dismissed 
with costs. 

The Court-fees in this Ooart will kc 
recovered by Government from the appellant. 

B. H. 

Appeal dismtued. 
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KALI GEARS V . JAGQU. 

L1HORE HIGH COURT, 

Second Civil Appeil No. 32 ll op 1918. 

Deoembsr 21, 1921. 

Preisnt :—Mr. Justice Broadway and 
Mr. Justice Markinean. 

KALI CHARN—Demndant-Vendee 

-—Appellant 

versus 

JAGQU, minor, TdROWGU MUKE1 RAM— 

Pliintipp 

RAM GOPAL and anothee — Defendants 
Vendors—Respondent*. 

Hindu Law—Joint family—Alienation by Jather— 
Suit to set aside alienation by son—Burden of proof 
Refund of purchase-money — Possession, 

A son in a joint Hindu family is entitled to set 
aside an alienation by his father of ancestral prop- 
erty whioh has not been effected for the payment 
of an antecedent debt or for any family necessity. 
He is not bound to prove that the purchase-money 
was taken by the father for immoral purposes. 

Bahadur Singh v. Desraj , 63 P. R. 1601; 62 P. h- R. 
1801 j Ram Dayal v. Ajudhia Prasad, 28 A. 328; A. W. 
N. (1906) 40; 3 A. L. J 81 iMadan Qopal v.Sati Prasad , 
40 Ind. Gas. 451| 39 A, 485; 16 A. L- J. -*26, relied 
upon. 

Nov is he bound to refund the purchase-money. 

KoerHasmat Rni v. Sunder Das, 11 0. 396; 10 Ind. 

J or. 26; 6 Ind Deo. (n. s * 1023, dissented from. 

Ram Dayal v. Suraj Mai, 23 Ind. Cas. 891; Madan 
Qopal v, Sati Prasad 9 40 Ind, Cas. 461; 39 A. 485; 15 
A. L. J. 426, relied upon. 

In such a case the son can maintain a suit tor 
joint possession of the property alienated, being 
himself a co-parcener in the property. 

Madan Gopal v. Sati Prasad, 40 Ind. Cas. 451; 39 
A. 486; 16 A. L. J. 425, relied upon. 

Seaood appeal from a decree of the 
District Judge, Delhi, dated the 10th Novem^ 
her 1918, varying that of the Senior Sab- 
ordinate Judge, First Olasr, Delhi, dated the 
8 th Joly 1918. 

Lala Moti Sagar , R. S , and Lala Sardha 

Bam , for the Appellant. 

Mr, Des Raj Sawhney, for the Respond¬ 
ents. 

JUDGMENT.—The house in suit was 
■old by Rim Gopal and his brother Nikka, 
defendants Nos. 1 and 2, to Kali Cham, 
defendant No. 3, and the son of Ram Gopal 
eusd for possession of the house iontending 
that there was no neaessity for the sals. 
He was given a dearee for possession of 
half of the house (on assount of Ram 
Gopal's share) by the First Court, and for 
possession of the whole house by the lower 
Appoint* Court, whish found that the 



family was a joint Hindu family, that the 
sale was not effesled for payment of debts 
and that no necessity for it had been proved, 
The vendee has preferred a setond appeal 
to this Court. 

The Bret aontention put forward on behalf 
of the appellant is that the plaintiff aannot 
aballenge the alienation by hit nnale, Nikka, 
but there is no forae in this aontention in 
view of the Boding that the family is a 
joint Hindu family. The property belongs 
to the joint family, and Nikka has no de¬ 
fined share in it until partition takes plate, 
so that the transaction aannot be split up 
and the sale by Nikka treated separately 
from the sale by his brother. 

The setond aontention is that the plaint¬ 
iff is not entitled to a decree unless he 
shows that the purchase-money was taken 
for immoral purposes. This aontention is not 
aorreat. Rulings to the effect that a money- 
decree obtained against a Hindu father 
oan, if the debt is not illegal or immoral, 
be enforced by a sale of the ao*pareenary 
estate and is binding on the son, are not 
in point, as there is in the present case no 
question of the execution of any dearee 
obtained against Ram Gopal. The question 
is as to the right of the son to set aside 
an alienation by his father of the ancestral 
property wbish has not been effected for 
the payment of an antecedent debt or for 
any family necessity, and the authorities 
are clearly in the plaintiff’s favour, see 
Bahadur Singh v. Desraj (1), Ram Dayal 
v. Ajudhia Prasad (2) and Madan Gopal v. 

Sati Prasad (3). . 

Next it is contended that the plaintiff 

aannot succeed without refunding the pur- 
abase money, but this oontentioa also is one 
with whish we aannot agree. Koer Hasmat 
Rat v. Sunder Das (4), which is sited in 
support of it, was dissented from in Ram 
Day'll v. Suraj Mai (5) and in Madan Gopal 
v. Sati Prasad (3), in which a eontrary view 

was taken. 

Lastly, it is argued that aa Ram (iopal 
is alive his son is not entitled to a decree 
for possession of the house, but only to a 

(1) 63 ?. R 190*; 62 P. L. R. 1901. : 

C2) 28 A.328 A W. N. (1903 40; 3 A. L. J. 81. 

(»• 40 lad. Cas 461/ H9 A. 485; )6 A. L. J. 425. 

(4) 11 0. 396; 10 Ind, Jur, 26; 6 Ind. Dec. (s* a.J 

1023 . „ o<% , 

(6) 23 lad. CM. 891. 
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decree declaring the alienation to be invalid. 
This point was not taken in the grounds 
of appeal in the lower Appellate Court, and 
as the plaintiff is himself a so paroener in 
the property we think he tan maintain a 
suit for possession. It was, in fast, held 
in Madan Oopal v. Si ti Pratad (3), where 
the sale by the father was not for family 
necessity or for the payment of debts, 
that his sons were entitled to resover the 
property. 

The plaintiff is, however, entitled only 
to joint, and not to exclusive, possession, 
and in this respest the deoree requires to be 
modified. 

We asoept the appeal and alter the deoree 
to one for joint possession of the house. 
The appeal having failed exsept in respest 
of this slight modifisation, the appellant 
will pay the plaintiff respondent's sosts 
throughout. 

z * K * Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeal from App«llat« Dickie 
No. 604 cf 1920. 

January 4, 1922. 

Preeent: —Mr, Justice Newbould and 
Mr. Justice Coming. 

D1NANATHDAS and on HI8 DE.TH 
• bis Hkirb and Lioal Representatives 

KR1PANATH DAS 

AND OTHERS—DlFENDiNTS — 

Appellants 

terms 

GOPAL CHANDRA DAS and otheis— 
Plaintiffs—Respondents. 

Lease, construction of—-Lessee's right to build— 
Boundaries well-defined in the lease—Area in lessee's 
possession less than that stated in the lease - Encroach . 
ment t whether permissible. 

The portion of a lease which governed the lessee’s 
right to build was as follows 'Toil shall not bo 
competent to make big excavations but you shall 
be competent to construct pucca wall, pucca privy 
and pucca plinth of the tin ghur*’i 3 

Held , that reading the clause as a whole, it was 
the intention of the parties that the lessee’s right 
to erect permanent structures should be limited to 
those specilied in the condition, and thafe the 
condition amounted to a prohibition to build any 
other ttruclures than those expressly mentioned 
[p. 91, col. I.] ... _ 
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The fact that tho amount of land of whioh a leased 
was given possession is less than the area stated 
in the lease, would give the lessee no right of 
encroachment beyond the well-defined boundaries 
given in the lease, [p. 91, col. 1.] 

Appeal against a decree of the Officiating 
Subordinate Judge, Jalpaiguri, dated the 
20fch of December 1919, modifying that of the 
Man9if, First Court at that plao», dated the 
18 th September 1918. 

FACTS appear from the judgment. 

Babu Nagendra Nath Qhote, for the AppeL 
lants.— The document should be construed in 
favour of the grantee and nit in favour of the 
grantor. That is a well known canon of 
interpretation. I am not precluded from 
nising a wall. All prevantious are expressly 
mentioned. Moreover a wall does not require 
big eioavation. I am prev3nted from making 
big excavations only. My econd submission 
is that oral evidence has baen wrongly ad¬ 
mitted. When the terms of the document are 
perfectly clear, no oral evidence should have 
been admitted. The provisions of section 91 
of the Indian Evidence Act are expl'cit on 
this point. 

The area in possession of my clients is less 
than what is stated in the document and so 
my clients were justified in encroaching on 
the lessor’s landp. 

Babu Fantoth Kumar Bote, for the Respond* 
entp.—The other side laid stress on the word 
hhxtti which they said meant also a wall. 
Now they veer round. Moreover if they had 
a right to build a wall that would hav 9 been 
mentioned in the lea c e. We are to look 
to the intention of parties as it is revealed 
by the document. As to boundaries, in a 
competition between boundaries and area, the 
former are to prevail. 

As to evidenop, oral evidence can be pro¬ 
perly admitted if it does not vary the terms 
of the document. 

Babu Naoendra Nath Qhote briifl/ replied. 

JUDGMENT.—This appeal arises out 
of a suit :n which the plaintiff^reepondents 
have obtained a decree directing removal of a 
wall. The finling 19 that the wall must be 
removed on two grounds ; partly by reason of 
its enoroaohment on the land in the posses¬ 
sion of the plaintiffs and partly because it is 
built on the land leased to the defendant from 
the plaintiffs under a lease which pro¬ 
hibits them from erecting a puca wall on the 
land. * * —- • i-*- •• 
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The main point in this case is the question 
of the sonstraetion of the lease. The portion 
of the lease whieh governs the defendants' 
right to build is as follows: '‘Yon shall not be 
•ompetent to make big excavations bat yoa 
shall he competent to constrnct p ucca wall, 
pucca pricy and pucca plinth of the tin Qhur 
In the lower Courts the only contention that 
aiipbcrs to have been raised on this point was 
that the Bengali word which has been 
translated as plinth also meant wall. Here it 
is Contended that these words do not prohibit 
construction of a wall and that the lower 
Oonrts have wrongly treated the exceptions 
as ; if they were the principal teimi of 
the document. Bot we think, reading 
that olanee as a whole, it was the intention 
of the parties that the defendants’ right to 
ertot permanent structures should b? limited 
to those speoiGed in this condition, and that 
this condition amountc to a prohibition tc 
build any other structures than those express¬ 
ly' mentioned. 

There is no force in the contention that the 
defendants were justified in encroaching on 
other land of their lessor because the amount 
of land of which he was given possession was 
lebs than the area stated in the lease. This 
will give him no right to encroachment be- 
ydnd the well-defined boundaries which there 
were on the south of the land. 

The last point urged was that evidence has 
been wrongly admitted in order tc explain 
the terms of the document. It seems that 
the point in dispute was as to the meaning 
of a particular word in the dooument and 
such evidence might perhaps be admitted 
under section 18 of the Evidence Act. In any 
case we hold in interpreting the document 
without aDy consideration of the evidence 
that the decisions of the lower Courts on this 
point are correct. 

: The appeal is accordingly dismissed with 

COBtB. • 


' B, H. 


Appeal dismissed. 


*. 
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CALCUTTA HIGH COURT. 

Afpbil FiOM Appillatx Drcatx No. 2247 

cf 1919. 

February 8, 1922. 

Prete.l :—Justice Sir N. R. Ohatterjea, Kt , 
and Mr. Justice Pearson. 
AMIRADDIP MAHAMAD— Dinjdakt 

— Appellant 
versus 

SANKAR BORMAN —Plaintiff — 

Rispomdint. 

Surrender—Bengal Tenancy Act (VIII of 1685^, 

66 b*— Tenant, if can surrender after he had trails- 
ferred his interest—Mortgage by tenant—Subsequent 
surrender in javour of landlord, how far operative — 
Surrender, if wholly invalid — Surrender, whether assign¬ 
ment. 

A person who has parted with his interest in 
property, cannot deal with that interest by surrender- 
in" it in favour of the landlord and he oannofc 
confer upon the landlord a higher right than he 
could have passed to any other person by assignment, 
[p. 92, col. 2.] 

A surrender by the tenant after he has dealt with 
a portion of the holding in favour of another person 
amounts to no more than an assignment in favour of 
the landlord. But there is no reason why the 
landlord shoulJ be in a worse position than if the 
assignee were a third party and why he should not 
acquire all the interest which was loft in the tenant 
at the date of the surrender, [p. 92, col. 2.] 

Appeal against a decree of tbe Officiating 
Subordinate Judge, Jalpaiguri, dated the 
25th of June 1919, reversing that of the 
Munsif, F.rst Court at that place, dated 
the 28th of February 1917. 

FACTS appear from the judgment. 

Babu Krishna Kamal Maitra , for Babu 
Bamakanta Bhattacharji, for tbe Appellant.— 
Tbe question is wbetler the surrender was 
valid. Reads section 86 (6) of the Bengal 
Tenacoy Act. The tenant after he bad 
parted with his interest in the tenancy could 
not defeat tbe right of the transferee by 
having recourse to surrender. Tbe law on 
the subject is now settled. Refers to Mohien- 
uddin v. Bhogahan Ohandra (1), Bam Udar 
Sinoh v. William Oox (2). The surrender 
in favour of the landlord in the present case 




(l, 61 Ind. Cas 413; 32 C. L J. 2S6; 25 C. W N. 
29; 48 C. 60^. 

(2) 27 Ind, Cos. 66ij 19 C. W. N. 238. 


-- j 
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ia wholly invalid. Ha has acquired no title 
under it. Even if it be beli that the 
surrender was not entirely void, it sannot 
be disputed that the landlord took aubjsst 
to the rights of the defendant as mortgagee, 
or, in other word?, there was surrender only 
of the equity of redemption. The plaintiff, 
therefore, who slaims through the landlord 
sannot hava a higher right. Refers to 
Mahammad Nassaruddin Sarcar v. Sheikh Inab 
(3). 

Baba Bro olal Ohuckerbutty (with him Bibu 
Hemenlra Noth Bose), for the Respondent.— 
The surrender sannot be entirely void. 
After the mortgage the tenant mortgagor 
sould sertainly deal with the interest still 
left in him. Ia this respest the landlord 
sould not ha in a worse position than that 
of a third person. The surrender only 
operated as an assignment of the interest 
of the tenant Refers to Scilash Chandra 
Bose v. Umesh Ohandra Rudra (4). 

Baba Krishna Kamal Maitra, in reply.— 
The plaintiff at ary rate should bo direslei 
to redeem the mortgage in this suit, other¬ 
wise my rights under the mortgage would 
be barred. There is no legal bar to my 
getting that relief in the present suit. 

JUDGMENT.—The land in this ease 
formed part of a jots whish originally bo- 
longed to one Pasha Bama who mortgaged 
the entire jole to the defendant on the 
30th September 19Ji. After his death, 
his widow Batashi surrendered the entire 
holding to the landlord in January 1905. 
A portion of the jots, namely, the disputed 
land, was settled with Dbunda Das by the 
landlord and the plaintiff slaims the dis¬ 
puted portion by purohate of the tenansy 
of Dhunda Das on the 28th Dasember 2 910, 
The defendant slaims the land under a 
kabala from Bataehi, widow of Pasha Bama, 
ezesuted on the 19th Marsh 1915 in satis- 
fastion of the mortgage whish had been 
ezesuted by Pasha in favour of the de* 
fend ant. 

The plaintiff granted a durchuhani settle¬ 
ment in zespest of the land to Batashi and 

(3) 27 Ind. Oa<*. 10D3; 21 C. L J. 185. 

(4) 57 lui Oas, 574} 21 0. V7, N. 1573 , 


Dhunda Das and in ezesution of a desree 
for arrears of rent against them purshased 
the disputed land. He obtained possession 
through the Court hut did not obtain 
Astual possession, having been dispossessed 
from the land by the defendant. 

The suit is, therefore, one for retovery 
of possession on deelaration of the plaintiff’s 
title. 

In the ease of Mohsenuddin v. Bhagaban 
Ohandra (1), the Fall Bansh has held that, 
when an oesnpansy raiyat has transferred 
part of his non-tran9ferable holding, he is 
not sompetent to surrender to his landlord 
the portion so transferred either by sur¬ 
render of that portion alone or by 
surrender of the whole, inelusive of sash 
portion. 

There is no doubt that a person who hat 
parted with bis interest iu property, sannot 
deal with that interest by surrendering it 
in favour of the landlord and be sannot 
tonfer upon the landlord a higher right 
than he sould have passed to any other 
person by assignment. The interest of the 
defendant in the disputed property as mort* 
gagee, therefore, sannot be affested by the 
surrender in favour of the landlord. That 
is also laid down in slause (6) of eestion 86 
of the Bengal Tenansy Ast. 

& m 

The learned Pleader for the appellant, 
however, sontends that the surrender iu 
favour of the landlord is wholly invalid 
and sonfers no title whatever upon him. 
We are unable to aesept this eonteution as 
Bound. 

A surrender by the tenant after he baa 
dealt with a portion of the holding in 
favour of another parson amounts to no 
more than an assignment in favour of the 
landlord. But there is no reason why the 
landlord should be in a worse position than 
if the assignee were a third party and why 
he should not asquire all the interest whish 
was left in the tenant at the date of the 
surrender. 

In the present ease, at the date of the 
surrender, Batashi was in possession of the 
jole and she had a right to it, aubjest only 
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to the mortgage in favour of the defendant; 
and all the rights she had, ehe surrendered 
in favour of the landlord. The landlord 
thereupon was entitled to possession of the 
jote and to hold it subject to the rights 
of the mortgagee. It is true that the 
defendant obtained possession but he was 
not a mortgagee in possession. Batashi 
had no right to convey nor confer any right 
to possession after the surrender in favour 
of the landlord in 1905. We are unable, 
therefore, to hold that the defendant is 
entitled to resist the claim for possession 
as against the plaintiff who claims under a 
settlement from the landlord. 

The learned Pleader for the appellant 
has strongly pressed upon ns to order the 
plaintiff to redeem the mortgage in this 
6 nit, But, apart from other considerations, 
the landlord who acquired the equity of 
redemption under the surrender is not the 
plaintiff. The plaintiff obtained a settle¬ 
ment of only a portion of the )ote , namely, 
the disputed land from the landlord and we 
do not see how the plaintiff can be direct¬ 
ed to redeem the entire mortgage. 

The appeal must accordingly be dismissed, 
We make no order as to costs. 


K. K, 


Appeal ditmitted. 


CALCUTTA HIGH COUaT. 

Apfeal from Appellate Decree No. 580 

OF 1920. 

January 12, 1£22. 

Present: —Mr. Justice Newboold, 
NAIMUDDIN SORKAR and others 
—Defi> d j n n —Appellants 

versus 

1MANIMONDAL and others — 
Plaintiffs—Respondent*. 

Civil Procedure Code (Act V of IQOflj, s 2 2) — 
Decree—Order absolving defendant from liability to 
pay mesne profits — Appeal. 

An order made upon the objection of a defendant 
and after hearing the parties, absolving him from 
the liability to pay mesno protits is a “decree” 
within the meaning of section 2 <2) of the Civil 
Procedure Code, and as such is appealable, [p. 94, 
col. 1.] 

Appeal against a decree of the Subordi¬ 
nate Judge, Bogra, dated the 23rd of 
Deoember 1919, reversing that of the 
Muneif, First Court at Bogra. dated the 
7th of April 1919. 

FACTS appear from the judgment. 

Babu Atul Ohandra Qupta t for the Appel¬ 
lant.—i submit that the learned Subordinate 
Judge is wrong in thinking that the 
Munsif’s order is not a final order, but is 
only an interlocutory order. Bhup Indar 
Bahadur Singh v. Bijai Bahadur Singh (1) 
cannot be distinguished from the present 
case and that case clearly governs this oaee. 
I submit that it is clearly a decree. And 
the definition of the term 'decree 1 2 3 4 in 
the present Civil Procedure Code makes the 
thing quite clear and unambiguous. So far 
as the defendants were concerned they were 
absolved from any liability. Reads eestion 2, 
Civil Procedure Code. Refers to Ram Kirpal 
v. Eup Kuari (2J, Beni Bam v. Nanhu Mai 
(3), Raja of Rarnnad v. Velusami Tevar (4). 

Baba Be,an Kumar Mooker ee, tor the Re¬ 
spondents.—The order of the learned Mnnpif 
tannet but be treated as an interlocutory 
order, It could not have been challenged by 


(1) 23 A. 162; 2 Bom. L. B. 978; 27 I. A. 209; 6 C. 
W. N. 62; 10 M. L. J 29C; 7 Sar. P. C. J. 788 (P. C.). 

(2) 6 A. 269; 11 I. A. 37; 4 Sar. P. O. J. 489; 3 lad. 
Dec. ' n. a ) 718. 

(3) 7 A. 102; 11 I. A. 181; 4 Sar. P. C. J. 661; 4 Ind, 
Dec (n. s.) 138- 

(4) 69 Ind. Cas. 880; 48 I. A. 45; 19 A. L. J. 168; 
40 M.L J. 197* 13 L. W. 2S0; (1921) M. W. S. 61 
83 0. L. J. 218; 26 0. W. N. 681; 23 Bom. L. B. 701 
29 M.L.T.345 1P-O.J. 
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^¥ay of appeal. Reads Order XX, rale 12, Civil 
Pro«edare Code, it is a preliminary decree. 
It wai an order preparatory to the raising 
of the Goal decree. Refers to Bharte Iniu v. 
Yaqub Busain (o), and Kamini Vebi v. 
Promotho Nath (6). The present ease tallies 
with Bharte Iniu v. Yaqub Hurain (5). 

It does not oome under section 2 of Civil 
Procedure Code as it doeg not cenclnsively 
determine all questions at issue, 

Bhup Indar Bahadur Sxngh v. Bejai Bahadur 
Singh (1) is clearly distinguishable, there 
the order wa9 passed in execution proceed¬ 
ings. There cannot be a series of decrees in 
a suit to be ohallenged piet8mea\ by way of 
appeal. 

B*bu Atul Ohanira Qupta was not called 
upon to reply. 

JUDGMENT,—This is an appeal against 
the decision of the Subordinate Judge of 
Bogra remanding a caie for assessment of 
mesne proSts. 

The question that arises in this appeal is 
whether any appeal lay to the Subordinate 
Judge in this matter. The plaintiffs-respond* 
ents brought a suit for dealaration of 
their raiyaii right to an eight-annas odd 
share in a aertain holding alleging that they 
were -purchasers from some of the heirs 
of one Sona. In that suit heirs of Sona 
were made defendants and also one Baso 
and defendants Nos. 6 to 12, tha present 
appellants, were joined as being in possession 
of the land. Their pleas were that they 
were burgadart of some plots under Baso and 
also mortgagees of Baso in respest of some 
plots. The suit was dismissed by the Court 
of first instance. On appeal* that decision 
was reversed and the suit decreed. The 
plaintiffs’ title to the share olaimed was 
declared and they were granted a decree for 
possession after partition. It is also directed 
that defendants Nos. 6 to 12 would not be 
ejected from the land and that the decree 
in the suit would in no way prejudice the 
mortgage right, if any, of these defend¬ 
ants. 

The case was then sent back to the lower 
Court for partition and determination of 
the amount of mesne profits. When tha 
tase came back before the Munsii’s 

(5) 18 Ind. Cas. 701; 35 A. 159s 11 A- L. J. 120. 

(tt) 27 Ind. Caa. 317; 20 0. L. J. 476 at p. 4S0; 19 
0, W. N. 765. 


Court the plaintiffs gave up their right to 
partition. On the 9th January 1919 an 
objection was taken by defendants Nos. 6 
to 12, the present appellants, that they were 
not liable for m6sne profits. That objec¬ 
tion was heard in the presence of the parties 
and the Munsif held that the order of the 
Subordinate Judge remanding the case did 
not include defendants Nos. 6 to 12 and 
absolved them from the liability of paying 
the mesne profits. He ordered aooordingly 
that the mesne profits against the remaining 
defendant sbonld be ascertained and a Com* 
miseioner was appointed for this purpose. 
On the 7th April 191 ) after the Commis¬ 
sioners’ report bad been received the Muneif 
finally diepgsed of the caee and passed an 
order dismissing the o?aim for mesne profits 
as against defendants Noe. 6 to 12 on contest 
and dismissing it as against the other defend* 
ants for non-prosecution. 

The contention on behalf of the appellants 
is that the order of the 9th January w&9 
a decree against which an appaal should 
have been preferred, and that no appeal 
haviDg been preferred against that order 
it had besome final before the appaal was 
presented to the lower Appellate Court. 
In my opinion that oantention must be 
upheld. The order of the 9th January 
definitely determined that theee defendants 
were not liable for mesne profits. In the 
case of Bhup Indar Bahadur Singh v. Bi)ai 
Bahadur Singh (1) it wbb held by the Judicial 
Committee of the Privy Council that an 
order deciding the period for which means 
profits could be recovered was a decree 
within the meaning of the definition in sec¬ 
tion 2 of the Code of Civil Procedure then 
in force. Since then there has been an 
alteration of the definition of the decree in 
the Code of 1908. But the alteration is to 
make it wider than before. The order now 
under consideration was an order finally 
dicidiug that these defendants were not 
liable for any mesne profits. That appears 
to me to be as much a final adjudication 
as the order which was considered by the 
Judicial Committee in the case to which I 
have referred. 

Taking this view this appeal must ha 
decreed on the preliminary point raised and 
it is unnecessary to consider the lower Appel* 
late Court's order on its merits. 


tfpt Lxvii] 
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Accordingly I decree this appeal, set aside 
the order of the lower Appellate Court 
end restore the decree of the Court of drat 
instance. The appellants will get their coats 
in this and lower Appellate Court. 

W. 0. A. 

Order set atide , 


r. 


LAHORE HIGH COURT. 
Mucellam»ou» Second Civil Appeal No. 1355 

of 1919. 

January 17, 1922 

Treseni Mr. Justice Abdul Raoof 
and Mr. Justice Harrison. 

• MOHAMMAD RAFIQ —Di fin dant— 

Appellant 
t ersus 

;Khotcoja QAMAR DIN—Pliimtiff and 
1LAM DIN— Difindant—Pcjponoemts. 

Contract Act (IX of 187?,), a. 247 —Partnership based 
•a contract—-Minor, whether can create. 

• m 

Although under Bectiou 247 of tho Contract Act 

* a minor may bo admitted to tho benefits of a 
partnership, and, if so admitted, his sharo is liable, 
but where the partnership is based on contract, the 
privilege conferred by tho section does not givo 
him the power to create a firm, that is to say, a 
partnership based on contract must be in existence 
before ho can be admitted to its benefits, for he 
camiot bo admitted to what does not exist, [p. 93, 

jcol .•?.] . * 

Miscellaneous second appeal from an 
order of the District Judge, Lahore, dated 
/'the I7th April 1919, reversing that of the 
&ubopdinate Judge, First Class, Lahore, dated 
the 20th November 1918. 

. - Sheikh Nias Muhammad, for the AppeL 
Jant. . . 

Lala Ram a Nand t for the Respondents. 

* JUDGMENT,—The plaintiff purports to 
, i*06. the firm Muhammad Rafiq-Ilam Din for 
. recovery of certain moneys said to be due 

on account of transactions which took place 
in the year 1917, The firm is sued through 
Mohammad Rafiq and is shown as consisting 
.of two members only. The transactions in 
flaestion took-place while Muhammad Rafiq 
WOi .a minor and the plaintiff claims to 

• recover from bis share of the 



property on the strength of section 247 
of the Contract Act. The suit was 
originally dismissed on the ground that 
Muhammad Rafiq being a minor at the time 
the firm was created and also having beeD a 
minor at the time of the transactions, he 
could in no way be held liable. On appeal 
the District Judge relying on Qopi Mai Durga 
Das v. Jain Bank cj India Limited (1) has 
held that a minor can enter into a partner¬ 
ship in the seme that he car, sotiDg with 
another major person, oieate a partnership 
and, has remarded the case for decision 
under Order XLI, rule 23. 

On seoond appeal it is pointed out that 
the only other member of the partnership 
was a stranger Ham Did, that this was 
Dot a cage of a family partnership or cf 
a Hindu joint family as the so called 
partners are Muhammadans ard in no way 
related to each other and that, although 
section 217 provides that a minor may be 
admitted to the benefits of a partnership, 
it does not cancel cr revoke section 11 of 
the Contract Act and make it possible for 
a minor simultaneously to create a partner 
ship and to admit himself to the benefits 
of the same, We find this contention to 
be sound and convincing. Counsel for the 
respondent has quoted maDy rulings such 
as Makhun Lall Dutt v. Ram Lall Shaw 
(2), Mallow, March S' Co. v. Court cf 

Wards (3), Palaniappa Ohetty v, Official 
Assignee of Madras (4) and Raghunath i 
Tarachand v. Bank of Bombay (5), but no. 
where do we find aDy authority for the 
proposition that a minor is given the 
power to contract. Reliance is also 
placed on Qopi Mai-Durga Das y. Jain 
Bank of India Limited (1) the authority 
quoted by the learned District Judge. 
This was a case of a Hindu joint family 
in which the father and his minor eon 
carried od the business of the firm, and it 
explains that a minor can act as an agent 
under section 184 of the Indian Contract 

(1) 45 Ind, Cas, 17; 88 P. W. R, 1918; 17 P. L. B, 

(2) 3 0. W. N % 134 at p. 133. 

(8J 18 W. B. 884,10B.L, R. 312; I. A. Sup. Vol. 89: 

8 Sar, P. 0. J. 109, 9 Moo. P. 0. (n, a.) 214; 17 E. R. 
495. 

W<4> Oas. 787, 20 M. L. T. 565; (19173 M. 

(6) 2 Ind. Oas. 173, 31 B. 72 at i». 87; 11 13 ynl.L, 

B. 255. 
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Aefc and oan bind the firm. The words of, 
section 247 of the Contrast Aefc are that a' 
minor ' may be admitted to the benefits of 
partnership’* and, if bo admitted hie share ie 
liable. If, however, the partnership be based 
on oontrast as is alleged to be the sase here, 
the privilege conferred on the minor by 
section 247 will not give him the power to 
create a firm, in other words, a partnership 
of this nature mast be in existence before he 
can be admitted to its benefits, for he cannot 
be admitted to what does not exist. It is 
clearly established law that a contract made 
by a minor is not only voidable bnt void, and 
whatever may be the position of a minor 
member of a Hindu joint family, where the 
partnership is not created by contract, and the 
minor at birth automatically becomes a so- 
■barer in a case such as this the minor cannot 
be admitted and his Bbare, if any, cannot be 
held liable, inasmuch as the partnership to 
which he is alleged to have been admitted was 
not and could not be in existence until he had 
done an act which he was legally disqualified 
from doing and which would have been void 
ab initio. 

We, therefore, accept the appeal and 
setting aside the order of remand we restore 
' the order of the Trial Court. The costs of 
the defendant Muhammad Rafiq will be paid 
throughout by the plaintiffs. 


W. C. A. 


Appeal acceptei. 
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PATNA HIGH COURT. 

Civil Review No. 2 op 1922. 

, April 12, 1922 

Mr. Justice Das and 

c C 

Mr. Justice Bucknill, 

NILMONI OHAUDHURI— Appellant 

—Applicant 

versus 

KEDAR NATH DAGA— Respondent 

—Opposite Pastt. 

: Compromise by Counsel—Withdrawal by client — 

* Consent order perfected—Court's discretion — Acquies¬ 
cence by client. ... 

f * a « k • 

Counsel has an apparent authority to compromise 

• in all matters connected with an aotion and not 
merely collateral to it and if he acta within hia 


• • 

apparent authority and the other party has no notice 
of any limitation or restriction on that authority, 
the client will be bound by the agreement made 
by his Counsel and embodied in some order or 
judgment of the Court, [p. 19', col. 2; p. 102,col. l.J 
V’er Das , J. — - .V here a consent is given by a Counsel 
under some misapprehension as to the wishes of his 
client, the latter may withdraw it before the consent 
order is drawn up and perfected, but not afterwards, 
[p. 102, col. 2.] 

The Court has very large discretion in the matter 
before tho order is drawn up. But once the order 
is actually drawn up and perfected the discretion is 
at an end. [p 102, col, 1] 

Lewis v. Lewis, (i890> 45 Ch. D. 281; 69 L. J- Ch. 
712; 63 L. T. 84: 39 W. R. 76, Neale v. Gordon-Lenncx, 
(1902) A. C. 466; 71 L. J. K. B. 939; 87 L. T. 341; 61 
W. R. 140; 66 J. P. 757; 18 T. L. R. 791, Straussv. 
Francis, (1865)1 Q. B. 379 at p. 395; 7 B & S. 365; 35 
L. J. Q. B 133; 12 4ur. (n. s ) 486; 14 L. T. 320; 14.W. 
R. 634, Sxvinfen v. Swinfen , (1856) 18 0. 485j 

139 E. R. 1459; z5 L. J. C. P. 303; 27 L. T. (o. s.) 220; 
107 R. R. 381: Swinfen v. Swinfen, (1857) 1 C. B. 
(N. s) 364; 140 E. R. 150; 26 L. J. C. P. 97; 3 Jar. 
(N s.) 85: 28 L.T, (o. s.) 233; 5 VV. R. 203, 107 R. 
R. 699; Swinfen v. Swinfen, (1857) 24 Bear 549; 53 
E R. 470; 27 L. J. C h. 35; 3 Jnr. (n. s.) 1109; 0 W. 
R. 10; 116 R. R. 219, distinguished. 

The mere fact that a consent order is hard is no 
ground for reviewing it. [p. 102, col. 2,] , 

Tho Counsel of a party to a suit euterod into a 
compromise agreeing to deposit a certain sum of money 

in Court under the mistaken belief that he had the 

permission of his client to do so. The , client who 
was present in Court stood by without making ® n y 
protest, and even tried to raise up the required sum* 
Failing, he applied to set asido the consent order 
after the same had been drawn up and perfected : 

Held, that the order could not be set aside as not 
only - the application had. been made, long after the 
consent order had been perfected but the ppplic*mj» 
in so far as he had tried to raise the sum required, 
had acquiesced in the same. [p« 102,- col. 1.] f 

' Application for revi 9 W of the deoiflion oi 
Mr. Justice Das and Mr, Jostise Busknill, 
dated the 11th November 1921. 

t » 

Messrs. K . S, 8en % A. 0 . 8en and A. B, 
Mukherji , for the Appellant-Applicant. 

Messrs. Manuk , S. P. Sen and.fi. N. MiU« r % 
for tbe Respondents-Opposite Party. 

JUDGMENT. 

Das, J.—This is an application for setting 
aside a ooneent-decree passed by this Court 
on the 11th November 1921. -The eirsno- 
stances are these:—The opposite party id* 
stitated a salt against the applicant in the 
Court of the Subordinate Judge of Dhanbad 
for spesifit performance of certain agree¬ 
ments and also for resovery of a snni of 
Ra 6,05,642-11*0, Pending tha disposal of that 
suit tbe plaintiff applied for, and obtained 
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order, appointing tbe applicant as the Receiver 
of a certain colliery business which was tbe 
Bnbjeot-matter of tbe litigation between the 
parties. Against that order of tbe learned 
Snbordinate Jndge the applicant preferred an 
appeal to this Conrt. That appeal same on 
for hearing on tbe 5th November and Mr. 
Hasan Imam, appearing on behalf of the 
appellant, the applicant before ns, made 
certain proposals for settlement, Mr. Mannk 
on behalf of the opposite party suggested that 
tbe care sbonld stand over till tbe 11th 
November 1921 in order to enable tbe parties 
to consider those terms or any alternative 
terms that might be suggested. The matter 
accordingly stood adjourned till tbe 11th 
November 1921. On that date a oonsent 
order was passed to tbe effest that tbe appel- 
lant would deposit in tbe Court of tbe Subordi¬ 
nate Jndge of Dbanbad on or before the 16th 
January 1922 tbe sum of Rs. 6,05,642 to 
answer any decree that might be passed 
against him in that snit and that on such 
deposit being made tbe order appointing him 
the Receiver of tbe colliery business would be 
discharged, but that on his failure to bring 
into Court the said sum on or before tbe 16th 
January 1922 tbe appeal would stand dismiss¬ 
ed, This ooneent order was passed on the 
11th November lb21 and on the 9th January 
1922 tbe present application for setting aside 
the consent order of tbe 11th November 19k 1 
was presented to this Court. Tbe petition 
alleged that one Ramratan Dap, who was in 
fact a broker but who represented himself to 
bo the .harpardat of the applicant, gave 
instructions to Mr, Hasan Imam on behalf of 
the applicant and that Mr. Imam in proposing 
the terms of settlement to tbe Court acted on 
instructions given to him by Ramratan Das 
and not in exercise of that authority which 
wac vested in him as an Advocate of the 
applicant. It was suggested in the petition 
that Mr. Imam acted under a misapprehension 
in so far as be thought that Ramratan Das 
was authorized by the applicant to propose 
those terms to the Court and that, as 
Mr, Imam’s consent was given under a mis¬ 
apprehension, there was in reality no consent 
at all and that accordingly the consent-decree 
ought to be set aside. ! Tbe whole basis of 
the petition, as I have slated, is that 
Ramratan Dac was a broker and not a 
harpardat of the applicant and bad no 
lutborjty from the applicant to propose any 

7 


terms of compromise on bis behalf and that 
as Mr. Imam acted entirely on tbe instruc¬ 
tions given to him by Ramratan Das tbe 
ooDsent decree oonld not stand. As 1 shall 
presently show, tbe introduction cf tbe name 
of Ramratan Das has raised an entirely false 
issue in tbe case ; for it now appears that on 
tbe ilth November 1921 when the consent 
order was in fact passed by this Conrt, it was 
not Ramratan Das who came to Patna from 
Calcutta to give instructions to Mr. Imam 
but one Provasb Baba who admittedly locks 
after tbe applicant's business and was un¬ 
doubtedly autbrrized to give instructions to 
Mr. Imam, Tbe applicant has certainly 
shown a want of candour in so far as be 
has concealed tbe part which Proves Baba 
took in tbe matter from tbe Court in his 
petition. We are told that .this petition 
was drafted in a Solicitor’s office in Calcutta. 
I am loath to believe that any Solicitor of any 
position would deliberately give a wrong 
impression to the Court if the facts were 
disclosed to him. 1 am of opinion that tbe 
false issue which the applicant has deliber¬ 
ately raised in bis petition has by no means 
improved bis case. 

Tbe petition then states that new circum¬ 
stances arose subsequent to tbe passing of the ' 
consent order which made it impossible for 
tbe applicant to bring into Oonrt such a 
large sum of money within the period fixed 
in the consent order. This paragraph again' 
suggests, and tbe evidence in tbe case makes 
it perfectly clear, that the applicant tried bis 
best to give effect to tbe consent order and 
that tbe application was presented only when 
it became clear to tbe applicant that tbe 
money could not be raised so as to enable 
him to brirg into Court such a large Bum of 
money on or before tbe 16th January 1922. 
It is only necessary to mention at Ibis stage 
that tbe order which was passed by consent 
ontbellth November 19ki was duly drawn 
up and entered before tbe application was 
presented in this Conrt on the 9th January 
1922. 

Tbe evidence shows that when tbe first 
proposal was made by Mr. Imam for settle¬ 
ment it was Ramratan Das who gave instruc* 
tions to Mr. Imam on behalf of tbe applicant. 
Having given those instructions be left for 
Calcutta on tbe night of tbe 5th November. 
When tbe case came up for bearing on tba 

11th November, it was pot&amratag Pis 
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who tame from Calcutta to instruct Mr. Imam. 
Provas Baba, who, as I have stated, is un¬ 
doubtedly the agent of the applicant, was ia 
Ooorfc and it was in his presence and not in 
the presence of Ramratan Das that Mr. Imam 
offered the terms which were accepted by Mr. 
Mannk, I am of opinion that the question 
whether Ramratan Da6 had authority from 
the applicant is entirely irrelevant; we have 
only to enquire whether Provas Babu took the 
responsibility for the terms of settlement that 
were proposed to the Court on the lith 
November. Prova9 Babu’s evidence in this 
Court is that when he came to Patna on the 
llth November he was wholly unaware of 
the faot that any terms of settlement had 
been proposed to the Court on the instruc l ions 
of Ramratan Das. 1 find it difficult to accept 
this testimony. Ramratan Das did give 
certain instructions to Mr. Imam and Mr. 
Imam did propose certain terms to the Court. 
Ramratan Das left for Calcutta immediately 
after and it ia admitted that he saw the 
applicant as well as Provas Babu in Calcutta. 
It is admitted that Ramratan Das informed 
them that the oase would be taken up on the 
llth November. I find it difficult to believe 
that Ramratan Das failed to tell them that 
certain terms of settlement had been proposed 
to the Court by Mr. Imam on his instructions. • 
There is no suggestion that Ramratan Das 
deliberately acted to the prejudice of the 
applicant. He undoubtedly thought that a 
settlement was best for the parties and 
though he may have exercised an authority 
which be never had in fac>, there is no 
explanation why he should not have told the 
applicant exactly what happened in Court on 
the 5th November. Babu Abani Bhusan 
Mnkherji, a leading Vakil of this Court who 
appeared in the case with Mr. Imam has 
made a statement to this Court and we 
entirely accept that statement. He says in 
his statement that Provas Babu told 

him that it was not possible to 

bring into Court such a large sum of money 
within so short a time and that Abani Babu 
told Provas Babu that the other side would 
probably Dot accept the terms which had 
been proposed by Mr. Imam. Abani Baba's 
impression as to what happened on the llth 
November is as follows:~"Oa the llth 
before the Hon’ble Judges came to Court Mr. 
Manuk in Court room said that he agreed to* 
the terms. This came upon Provas Babu as a 
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surprise ; but I advised Provas Babu to try 
and agree to it since the other side was 
agreeable, on the ground that the matter had 
advarcsd too far ; the proposal had gone from 
ns and it would not be wise'to back out of it 
now and that judging from the rate at which 
they bad been working and selling eoal, I 
thought it would be possible for them to de- 
posit the money if they tried honestly. 
Provas Babu said it would be difficult to put 
together such a large sum within such a short 
time ; but I thought that in the interests of 
the client it would not be proper to recede at 
that stage and tried to make him submit to 
the term3. Provas Babu kept quiet aud I 
understocd him to a$rje, Theroupoa I 
instructed Mr. Imam that the client was 
agreeable. 1 * I accept the statement as 
an aicurate representation of what 
actually happened ia Court. Tbe question 
still remains that Provas Babu kept quiet and 
allowed his Conoid, Mr. Imam, to make the 
proposal in Court on the llth November. 
He made no attempt to tell Mr. Imam, al¬ 
though he was actually present in Court, that 
the terms were suoh as could not be oarried 
out. On the contrary, be went to Calcutta 
and made a genuine effort to raise the money. 
Circumstances, however, obaDged over which 
tbe parties had no control which made it 
impossible for the applicant to raise tbe 
money in Oalontta. The faot remains, how¬ 
ever, that between the llth November 1921 
and the 9th January 1922 there was not only 
no challenge by tbe applicant on tbe consent 
order of the llth November 1921, but, on the 
contrary, there was a snhmiesion to that 
order in the Eense that the applicant tried 
to raise tbe money to enable him to carry out 
the order. 

What then is the position P Two proposi¬ 
tions are well-settled; first, that express 
authority is not needed for a Counsel to enter 
into a compromise within the scope of tbe 
suit; and secondly, that where there is limi¬ 
tation of authority and that limitation is com¬ 
municated to the other side, consent by Counsel 
outside tbe limit of bis authority would be of 
no effect. But tbe position is one of difficulty 
where the limitation is known to the other 
side or where Couniel acts on inctrnctions 
ac to a compromise nnder a misapprehension 
and not in exercise of that authority which ia 
vested in him as an Advocate of the party to 
the litigation. It was urged before us by Mr. 
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Pi K. Sen that in this ease Mr Imam did not 
purport to exercise his dissretioDary authority 
at all; but that he purported to aot on in¬ 
structions and that as he was wholly una *are 
of (he fait that hii tlient had stated to his 
Vakil Abani Baba that it would be i mpossi- 
ble for him to aarry out the terms of the oon- 
fient order; his aonsent was given under an 
entire misapprehension so that there was in 
reality no aonsent at all. Mr. Sen relied 
upon Sunn fen v. Swinfen (1) in all its stages, 
on Lewis y. Lewi % (2) and on Nundo Lil Bo$e 
V. vit star ini Dasei (3). Si far as Swinfen v. 

Ufinfen (1) 19 aonaerned, the subsequent ease 
0 Prestwick v. Pol'.y{4) dealined to refer to it 
as adeaision whioh is to afferd a guide in aDy 
• we not similarly circumstanced. In Swinfen 
V. Swinfen (l) the circumstances were these: 
Oa the 15th Marsh 1856, an issue directed by 
he Master of the Bolls, in a suit iu Ohausery 
°r **™* n f en v * Swinfen (1) to try the validity 
0 the Will of one Samuel SwinfoD, desea 9 ed, 
•ame on for trial before CressweD, J , and a 
spesial Jary at the Aisizis at Stafford. 

egotiationa for settlement took plaos between 
the leading Oounsel for the respective parties 
ftt the close of the 6rat day of the trial and 
ultimately sertain terms were agreed upon and 
embodied in a memoradum whish was signed 
y them in the presence of the Attorneys on 
Wth aideB, The terms were that the estate 
was t° ba aonveyed by the plaintiff to the 
•fondant free of insumbranae, if any, 
•seated siose the death of Samuel Swiafen 
and that the defendant was to seoure to the 
Plaintiff an annuity for her life on the estate 
°“ £ 1,000 a year, This memorandum was 
ombodied in an order of nisi prius , whioh was 
afterwards made a rule of Oourt. In order to 
give effect to the aompromiee the defendant’s 
Solicitor addressed several letters to the 
plaintiff's Solicitor for certain documents and 
was ultimately informed by the plaintiff that 
•he was not dispose! to oarry out the terms 
of compromise on the ground that the arrange* 
went was made not only without her eacc.ion 
but direo.ly in opposition to her wishes. 
Thereupon the defendant obtained a rule 

24 Beav. 649, B3 E. R.470; 27 L. J Ch. 
00 ; 3 Jur. (n. s ) 1109} 6 W. B. 10} 110 B. B. 219. 

84; 89 WMft' 7 - Ch * °* 28, ‘ 69 L ' J ' Ch * 7l2i 63 h ’ T * 

282^ 27 °' 4i81 4 °* W * N * 169i 14 Ind * De ° (N< 8 ) 

If) (1866) 18 0. B. ( N . s.) 801, 144 E. B. 0 52, 34 

n £?\^\ 89, „ 12L - T ’ m i il Jur. (N. s.) 683j 13 W. 

768| 144 B, B. 088, 


sailing upon Mrs. SwinfeD, the plaintiff, to 
show oau9e why an attachment should not be 
issued against her for disobedience of the rale 
of Oourt. This was the 6r3t stage of the case 
and the decision of these proo ladings is 
reported as Swinfen v. Swinfen (5). The 
application failed on a technical gronnd, 
namely, that it was not shown that there 
was personal service of the rale and a 
personal demand of performance before the 
rule was obtained ; but Oresswell, J. in de¬ 
livering the judgment came to the conclusion 
that the compromise was binding ou Mrs, 
SwinfeD. In the coarse of his judgment the 
learned Judge said as follows:— 

‘i think it wonld be most fatal to the doe 
administration of jnitica, if we ware to 
allow the authority of Counsel to be thus 
qaestioned. And there is not any hardship or 
ia*onvenieno9 in this : for, if the alien 1 ; or the 
Attorney has any reason to think that the 
Counsel is taking a coarse that will prejudice 
his interests, he may withdraw his brie*, and 
so pat an end to his authority to represent 
fie client bsfora the Court.” I may mention 
that in the case bsfore ns there wa; at no time 
any express dissent on the part of Proves 
Baba. All that he did was to make his 
p-otest not to Mr. Imam bat to Abani Babu 
and then remains 1 silent when it was pointed 
oat to him by Abani Baba that it was possible 
for them to raise the money if they “tried 
honestly.” He suffered the consent-decree 
to b8 passed without making any protest 
to Mr. Imam although he was sitting behind 
Mr, Imam and made an effort to comply with 
the terms 0 ! settlement, (n my opinion the 
case of Swinfen v. Swinfen ( 5 ) as reported 
in 18 Common Bench is agaioit th8 con¬ 
tention of Mr. Sen. 

The next stage of Swinfen v. Swinfen (d) is 
reported in I Common Bench, L New Serial, 

3 54; 140 E. R. 150, Toe application was again 
made for attachment of the plaintiff for 
disobedience of the rale of Ooari after 
effecting personal service on her, Ooe of 
the learned Judges, Crowder, J. was of 
opinion that attachment shoald not issue 
inasmuch as there was no real consent on 
beoalt of the plaintiff. He found that the 

(5) (1830> 18 C. B. 48 >, 139 E. B. 1459, 25 L. J. 

0. P 303; 27 L T. (o a.) 220; 107 R, ii. 331. 

(6; 0^7) 1 0. B. (n. s ) 364; 140 E. R. 150; 20 L. 

J. C. P. 97; 3 Jur. (n. s.)8>; 28 L, T, (o. a.) 233} 5 
W, R. 203; 107 H. B. 099, 
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plaintiff, before the commencement of the 
litigation, bad rejected aD offer much more 
advantageous in its terms than those con- 
tained in the agreement in question and 
that she had refused again to eotsrtain the 
proposition when reaommended to her by her 
Counsel after the adjournment of the aase 
on the first day. He thought that there was 
express dissent on her part and that there 
was no authority in her Counsel to settle the 
aase on her behalf. This was the view of 
Crowder, J., but the other learned Judges who 
heard the aase were of a different opinion. 
But, having regard to the well-known praatice 
that it is impossible fora Court to treat a 
party as guilty of aontempt for refusing to 
perform an agreement by whiah one member 
of the Court thinks the party is not bound, 
tbe Court, although the majority of the 
Judges was clearly of opinion that the plaint¬ 
iff was bound by the agreement, discharged 
the rule. This aase again does not support 
the aontention of Mr. Sen. 

The last stage of this aase is reported 
in 24 Beav. 549; 53 E. R. $70 

[ iwinf n v. tw'.nfen (1)]. This was a decision 
in Uhanaery in a supplemental bill filed by 
Oapt. Swinfen who was tbe defendant in 
the original aation, praying that Mrs. 
Swinfen might be decreed speaifiaally to 
perform the agreement for a aompromise. 
The Court same to the aonalusion that a 
alient may beaome bound by a aompromise 
entered into by his Attorney without his 
authority but not repudiating it within a 
reasonable time. The faats found by the 
Court were that the aompromise was nn 
authorised by the plaintiff and was effeated 
without the instructions of his Attorney and 
that, as there was no subsequent acquies- 
aenae, the bill by the defendant in tbe action 
forspeaifia performanae of the compromise 
could not be entertained. Now, in my opinion, 
a suit for specific performanae of an agree¬ 
ment stands on a different footing from an 
application to set aside a consent order. A 
plaintiff is not entitled as of right to a decree 
for specific performanae and various questions 
can properly be taken into consideration by 
a Court in deciding whether an agreement 
should be speaifiaally performed which do 
not arise in an application for sstting aside 
a decree. It is open to a Court in an action 
for specific performanae to say that the 
bargain ie a hard one and that there is real 


CASES. [1922 

hardship in the matter and that the plaintiff 
should be left to his remedy at law. This was at 
the bottom of the judgment pronounced by the 
Master of the Rolls in tbe ease ; but though 
tbe decision aannot be claimed as an author¬ 
ity by a party seeking to set aside a consent- 
decree on the ground that the Counsel had 
no authority to enter into the compromise, 
the Court in Frestwich v- Poley (4) refused to 
recognize the decision of the Master of the 
Rolls as a guide in any case not similarly 
ait oumstanced—the case is against the aon¬ 
tention of Mr. Sen in so far as it recognizes 
that unless tbe repudiation is prompt and 
within a reasonable time the acmpro- - 
mise would bind the party. In the 
aase before us the repudiation was not only 
not prompt but actually came only after the 
applioant discovered that owing to change ' 
of circumstances, which took place subse¬ 
quent to the date of the consent order, it was 
impossible for him to comply with that ■ 
order I am unable, therefore, to look upon 
Svnnfen v. ticinjen (l) as in any way assist¬ 
ing the argument of Mr. Sen. 

The next aase is that of Leivis v. Lewis (2). 
Kekewich, J., held that although a compro¬ 
mise entered into by Counsel under tbe 
authority implied by their employment -is 
binding on the olient, and aannot *be upset 
by tbe Court, a aompromise entered into in 
intended pursuance of terms aorssnted 
to by the olient but by misappre-' 
hension not strictly following them, is 
not binding on the olient. It was argued 
by Mr. Sen that there was a clear misappre¬ 
hension in the mind of Mr. Imam in so-far 
as he thought that his alient desired him 
to settle the case on the terms proposed by- 
bim. It is neoessary to mention that the 
decision of Kekewich, J. was pronounced in 
a motion on behalf of the plaintiffs for leave 
to withdraw their consent to the order which 
purported to be a consent order on the ground 
that there was misapprehension in the mind of 
tbe Counsel. This motion was made before 
the order was actually drawn up and entered. 
Eeile v- QorJon-Lennox (7) also supports 
the argument that tuere is very large dis¬ 
cretion in the Court before the order is 
actually drawn up and entered. The aation 
was for damages for slander and libel on 

(7) (1902) A. C. 465| 71 L. J. K- B. 939» 87 L. T. 
3 tl; 51 W. B. 140j 66 J. P. 757j 18 T. L. B. 791. 
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the allegation that the defendant had 
made .enon, lmp atation a against the plaint- 

or tbe 0499 •*»« np 

leadino fl Slr E , Ward 0larke ' th « Puff 's 
leading Oonnwl, proposed .ertain terms ot 

settlement to hw olient. The terms were 

written out by Sir Edward Clarke himself and 

ZZl haD » ll n d 0Var .. k ° ‘ he pUintiff a«d they 

were as follows : Defendant stating by her 
OoaDsel that she never imputed or meant to 
impute anything against the moral eharaeter 
of the plaintiff and is eatis6ed that there 
is no ground for any eu.h imputation. 

Case referred to.to say what should 

be done between the parties in satiefas- 

them° f 8 matter9 differense between 

“ Case referred to.to say what sntn, if 

any, should be paid by the defendant in som- 

pensation for the matters somplained of in 
•hie aation.” 

^ will be notiaed that alternative terms 
were suggested by Sir Edward Olarke to his 

? 0n , t * ** the fir9fc alternative was aasopted 
y the defendant there was no question of 
any sum being paid by tbe defendant in 
•ompecsation for the matters aompkined 
or in tbe aation. Bat it required tbe defend- 

YnQQ*»t i • flh© never imputed or 

meant to impute anything against the moral 

th f a ?u 8r and was satisfied 

snat there was no ground for any suah 

pu a iod. The other alternative assumed 

*ne •orrettneaa of the allegations of the 

in l and left the question of aompensa* 

«on to arbitration. At the bottom of 

*1 0 fcerm8 plaintiff wrote the words : - 
l aonsent to either alteroative Sir Edward 
ar e adopts.” Toere was elearly a limi¬ 
tation of Oonnsel’s anthority.bat this limi. 

ion was not made known to the defendant’s 
Ift 00 .?* 86 defendant, however, refused 
• . . 1 . aim a H imputations and after an 
, erview the learned Judge an 

er was drawn up in tbe following 
ms . It j a ordered that the whole of 
n? ,0iaa ° e b e t«ed before H. P. Diakens, 

* ii i?’* as Official Referee, who shall 
in t ? Powers of aertifying and amend- 
.if n Q j® 8 °* the High Court of Justiae, 
nthoJ* direst judgment to be entered and 
nnran* 18 * 0 * w * fc h the whole aation 

the Ju ^ r< *. er XXXV In other words, 

° 9 nation was referred to the arbi- 
D 0 Mr. Diakens. Before the order 


was aatnally drawn up and entered, the 
plaintiff took steps to set it aside and the 
House of Lords same to the aontlusion that 
the learned Judge in the Trial Court who 
did set it aside and restore the aause to 
the list for trial aated with great propriety. 
Mr. Sen strongly relied upon this ease 
and argued that where there ia in fast a 
limitation of authority the aonsent given 
by Couusel outside the limits of his authority 
would not bind his alient irrespective of the 
question whether that limitation is aom- 
muniaated to the other side or not. On 
the other hand, Strains v. Francis (8) 
establishes that a aompromise whieh is 
within the Counsel's apparent authority, 
that is to say, a aompromise within the 
saope of the suit, is binding on the alient 
notwithstanding he may have dissented 
unless this diisent was brought to the 
knowledge of the opposite party at the timei 
Half. v. Jesse (9) lays down that though a 
aonsent given by Counsel in the presenae 
and with the sanation of his alient may be 
withdrawn beforo the order is drawn up, 
if given through inadvertenae, it aannot 
be withdrawn where the matter was 
fully understood at the time and tbe 
olient shortly afterwards ohanges his 
mind. In this aase there is no doubt that 
tbe olient did folly understand what the 
aompromise was about and that he ahaDged 
his mind not shortly afterwards, but only 
when he found that it was impossible for 
him to aomply with the aonsent order. 
This ease entirely supports tbe aontention of 
Mr. Manuk, 

Thera is, however, an apparent aonfliat 
bstweeu Strauss v. Francis (8) and Neale v. 
Gordon-Lennox (7). This eor.fliat was ex¬ 
plained in the sise of Shepherd v. Robinson 
(10). The learned Judges in ShspltrJ v. 
Robinson (10) aooepted the proportion as 
well settled that Counsel has an apparent 
authority to aompromise in all matters 
aonDeoted with the aation and not merely 
oollateral to it; and that if he aats within 
his apparent authority and the other party 


(8) (1866) 1 Q. B. 379 at p. 385; 7 B. & S. 365* 35 
L. Q. B. 133; 12 Jur, (n. s.) 486; 14 L, T. 326- 14 
W. R. o34. 


19, 11876) 3 Oh. D. 177} 46 L. J. Ch. 254: 24 W. P. 
879. 


(10) (1919) 1 K. B. 474j 88 L. J. K B. 873; 120 
T. 492} 35 T. L, R, 220 
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bat no notice of any limitation or restric* 
tion on that authority, the olient will be 
bound by the agreement made by his 
Counsel and embodied in some order or 
judgment of the Court. In reference to 
Neale v. Qordon-lenrox (7), the learned Judges 
eeid that that case belonged to a different 
line of cases which decided that before a 
consent order has been drawn up and per¬ 
fected, the consent given by Counsel or 
Solicitor may he withdrawn by the client 
if the Counsel or Solicitor give it under a 
misapprehension. This, in my opinion, is 
the real distinction between Neale v. Gordon* 
Ler.nox (7) and Strauss v. Francis (8). 
The Court undoubtedly has very large dis¬ 
cretion in the matter before the order is 
actually drawn up and perfected but there 
is no such discretion where the order has 
in fact been drawn up and perfected. As was 
pointed out in Shepherd v. Robinson (10), 
the real question in eaoh case is (o see 
within whioh class the particular case 
falls. 

There is no doubt whatever that the 
application in the present case was made 
loDg after the order was drawn up and 
perfected. There is also no doubt, in my mird, 
that the applicant not only did not repu¬ 
diate the consent given on hie behalf by 
Mr. Imam but acquiesced in it in so far as 
be tried to taiee ihe money in order to 
enable him to comply with the older. I 
am of opinion, therefore, that the applicant 
is not entitled to an order setting aside 
the consent order of the 11th November 
1921. 

it was urged by Mr, Sen that it has 
been , the settled practice of the Calcutta 
High Ocurt to set aside consent orders in 
applications for review and it was urged 
that, the case is a particularly hard one 
for his client and that this Ccurt ought to 
Bet aside the consent order. It may be 
assumed that an application fcr review 
would lie to set aside a consent order ; 
but the question still remains whether 
grounds have been made out by the appli- 
cant which would induce this Court to 
ret aside the consent order. Jn my opinion 
there are no grounds for review. I quite 
agree that there are certain terms in the 
order whiob has been passed by the 
learned Subordinate Judge .^hioh are very 
herd on the applicant apd although we can 


give no directions upon the learned Sub¬ 
ordinate Judge in these proceedings, we 
would urge upon him the necessity ol 
altering those terms to some extent. We 
are informed, for inetanoe, that the Receiver 
has been directed to file hie accounts 
monthly. I have no donbt whatever that 
this would have the effect of hampering 
him in his business. In my experience 
half yearly accounts are usually required 
from the Receiver and I think that if an 
application be made by the petitioner to 
the learned Subordinate Judge, the learned 
Subordinate Judge ought to consider 
whether it is not a sufficient pro¬ 
tection for all the parties concerned if the 
Receiver is directed to bring his accounts- 
into Court half yearly. But although the 
Court may properly require the Receiver 
to Sle his accounts half yearly be ought 
to be required to send abstracts of the 
receipts and disbursements of the property 
in his bands every three months to the 
plaintiff. He ought further to be required 
to supply to the plaintiff ODce every three 
months a copy of the completed contracts 
whioh have been entered into by him. Any 
order which may have the effect of com¬ 
pelling him to disclose the agreement info 
whioh he may enter before tho?e agree¬ 
ments have manured into complete contracts 
might seriously embaraes him in his bosinePB. 
These are the matters which I think the 
learned Subordinate Judge ought to 
seriously consider if a proper application 
is presented to him by the plaintiff. But 
the fa«fc that the order which has been 
passed by the learned Subordinate Judge 
is undoubtedly hard on the Receiver is no 
ground for reviewing the consent order of 
the iltb November 1921. 

This application must fail and we refuse 

it with costs. Hearing fee fifteen gold 

mohurs. 


BcOKMiLtr, J.—This was an application 
made by one Nilmoni Obowdhuri who is 
the defendant in an aetion brought against 
him by one Kedarnath Daga in the Court 
of the Subordinate Judge of Dhanbad in 
the District of Manbhum in connection 

with a claim fora very large cum of money 

which the plaintiff alleged had been ad¬ 
vanced to the defendant relative to an 
agreement for sale of a colliery. 
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There is no doubt that there was a 
Berious diepate batween the parties; tbe 
defendant, however, maintained that the 
real issue between them was merely a 
matter of account. The p’aintiff, on the 
ground that the defendant was trying to 
dispose of the property in question and on 
other grounds, applied to atbaoh the defend¬ 
ant'^ oolliery before judgment and for the 
appointment of a Receiver, pending the 
hearing of the suit; and, as a result of this 
application, the Subordinate Judge oalled 
upon the defendant to show cause why the 
property should not be attached and why 
a Receiver should not be appointed pendente 
ll'.e ; and he granted an od interim attach- 
ment pending the hearing of tbe application. 
When the matt9r on the let of September 
1921 same np before him, the Subordinate 
Judge made an order appointing the de¬ 
fendant as Reoeiver. From this order the 
•defendant appealed to this Court and a 
‘Rule was issued upon the plaintiff to show 
cause why an ad interim stay of the exe- 
sution of the order appointing the Receiver 
should not be allowed, 

Now, it is very important to note what 
took place, the matter was finally brought up 
before this Bench, for, it is from that that the 
present application now arises; it is accord¬ 
ingly necessary to rev’e v shortly what 
actual.y occurred. Daring the course of 
the hearing it was agreed by Counsel 
purporting to act on behalf of th 3 defendant 
,and by Counsel for the plaintiff that the 
defendant would deposit in Court on or 
before the 16th Janus* y 1922 tbe amonnt 
claimed by the plaintiff in order to satisfy 
any decree which might be passed against 
him in the suit and that, in the event of 
his failure to do eo, the Rule nisi would 
be discharged and the appeal dismissed with 
•oste; and on this basis this Booth on tbe 
11th November 1921 passed an order 
accordingly. The matter, however, did not 
,WSi there, for on the 9th January 1922 the 
defendant filed the present petition in 
which be asks that the order pass id by 

u H 0nrt on the llfch of November 1921 
•honld be reviewed (that is to say, s«t 

aside) on the groond that tbe individual 

who purported to represent him and who 

purported to agree to the terms of the 

order wee in no way authorised so to do. The 

individual referred to was one Ramratan 
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Das. It is noticeable, however, that the 
defendant in his petition, whilst pointing 
out that Ramratan Das had no authority 
to assent to the tsrms of the agreement 
also indicates that, owing to various sir- 
sumitances such as strikes, demaai for 
higher wages, and the insufficient supply 
of Railway waggons which had occurred 
subsequent to this Court’s order, he had 
fonnd it almost impossible to collect and 
deposit the agreed sum in Court. The 
authority of Counsel for the defendant to 
enter into any each arrangement as had 
been embodied in the order of this Bench 
was order these conditions seriomly cbal- 
lenged on behalf of the defendant; and, the 
facts, therefore, demanded a close investi¬ 
gation. A considerable volume of evidence 
upon affiiavit was aiduced by both parties, 
whilst, in addition, this Banco thought fit 
to have before it for examination the 
individual named Rimratan Dis to whom 
reference has already been made, another 
gentleman named Proves Chandra Ray 
who is an employee in the defendant’s firm 
and who was present at the Court at a 
vary material date when tha question of 
the terms of the order of the 111ti Novem¬ 
ber 1921 ware nader discaseion ; in adiitioa 
to thif*, the defendant himself was also 
examined. I do not think that it is neces¬ 
sary for me to analyse closely the evidence 
which had be9n givan. I have read and 
carefully consilered it all and 1 have com 9 , 
without difficilty, to tbe conclusion that 
the attitude which is now taken up by the 
defendant is without justification. It is, 

I think, sufficient to say that Rvmratan 
Das who wa3 the defeud ant’d broker cam9 
to Patna on November the 5th last in 
connection with the proceedings taken by 
the defendant in this Court against tha 
order of the Subordinate Jadge; he was 
accompanied by a clerk in tha defendant’^ 
firm, Ramratan Das had a consultation with 
hie Oouaeel and says that he (Ramratan 
Das) suggested that if an adjournment coaid 
be obtained the money could be collected 
by the defendant and deooeited in Coart. 

As a remit of this the matter was adjourned 
till the 11th idem and Rimratan Dai 
returned to Oalcatta ; ha states that he did 
not inform his principal of what had taken 
place at Patna; £ regret to have to siy 
that 1 cannot believe this statement. On 
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the 11th November Ram Ratan Das did 
not return to Patna ; but, on that date, the 
defendant was here represented by Provas 
Cbandra Ray, who, to use his own ex¬ 
pression, " looks after the defendant’s eases ” 
He also had a consultation with his legal 
advisers; and, although he says vow that 
he did not agree to the arrangement made 
by his Ooansel and whish formed the 
basiii of the order of November 11th, there 
is no donbt whatever in my mind that he 
did in faet, even though it may be some¬ 
what reluctantly, acquiesce. The matter 
having been dealt with in the manner in 
which 1 have before indicated, this gentle¬ 
man returned to Calcutta. There is no 
doubt that he told his master what had 
been done but no protest so far as I aan 
see was ever raised until the presant appli¬ 
cation was filed. In my own view there 
is no doubt that what really took place 
was that there was in the mind of the 
defendant no thought of repudiating what 
had been agreed until it may have been 
found that the collection of the sum 
to be deposited presented perhaps more 
difficulty than had been anticipated or de¬ 
manded somewhat greater sacrifices than 
had been expeoted. 

For these reasons I think that this apoli- 
cation should be rejected with costs. The 
order of the 11th November 1921 of this 
Court will, therefore, stand, but, as the 
money has not been paid in, the result is 
that the Hule issued by this Court stands 
discharged whilst the appeal stands dis¬ 
missed. But although that is so, the order 
of the Subordinate Judge appointing the 
Receiver should, in my opinion, be modified 
in certain respeots as have been detailed 
by my learned brother. 

M, K. & N. H. 

Application rejected, 


MADRAS HIGH COURT. 

Civil Miscellaneous Petition No. 3372 

of 1920. 

January 31, 1922. 

Present :—Mr. Justice Oldfield and 
Mr. Justice Venkataeubba Rao. 

ALAMURI SI TAR AM ASW AMI— 
Plaintiff—Petitioner 
versus 

Sreemath PRATIVADI BHAYANKAR- : 
NAM ANNAM VENKATA RAGHAVA- 
CHARYULU 1YYAVARLUM 

GARU AMD 0T3EA8— DEFENDANTS 

—Respondent*. 

Probate and Administration Act (V oj 18SV» 92— 

Executors—Power to act alone—Direction in the Will 
— “Several,” meaning of—Renewal of barred debt — 
Executor, competency of. 

Under section 92 of the Probate and Administra¬ 
tion Act, two out of threo executors are competent 
to act alone unless the Will contains “a direction 
to tho contrary.” [p 10*, col. 1.] 

The word “several” in section of the Act does 
not mean “possessing powers to aot severally ” 1 his 
meaning is inconsistent with the U3e of the word in 
ordinary parlance, 'p. IOC, col. ».] 

An executor is competent to renew a barred debt. 
Probate and Administration Act should not be read 
as superseding the previous law, merely because it 
is silent on this point, [p. 106, col. J.] 

Oopal Narain Mozoomdar v. Muddomutty, 14 B* 
L. R. 21, dissented from. 

Jethibai v. Putlibai, l7 Ind. Cas. 722: 14 Bom. It, B. 
10*0, followed. 

Petition, under rule VIII of the Agency 
Rules, Godavari, praying that in the cironm- 
dances stated therein, the High Court 
will be pleased to direct the Government 
Agent, Godavari at Oooanada, to review bis 
decision, dated the 18th Anguat 1920, 
in Appeal Suits Nos. 9 and 12 of U20, on 
his file preferred against a decree of the 
Assistant Agent, Polavaram Division, in 
Original Suit No. 71 of 1919, 

Messrs. T, R, Ramachandra Iyer and T» 
Rama chan Ira Row , for the Petitioner. 

Messrs. D. Appa Row and Lakshmanna , 
for the Respondents. 

ORDER,—The question raised by this 
appeal is whether the plain tiff-appellant is 
entitled to recover on a pro-note, which is 
the third renewal of the pro-note originally 
executed by a deceased testator, those 
renewals having been given by two out of 
three executors appointed by hie Will, 
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The first objection taken to the plaintiff's 
oaee is that two out of the three executors 
were not competent to aet alone. That is 
negatived by Restion 92, Probate and Admini¬ 
stration Aet, V of 1881, unless the defendants* 
respondents can show that the Will eontains 
in the words of the seetioD, 14 a direction to 
the contraryWe have read the Will, bat 
eannot find any sueh direction in it, either 
express or implied. 

It is then said that section 92 deals only with 
several executors and that the word *eeveral 4 
there means "possessing powers to ast sever- 
elly. We have been shown no authority 
whatever for this sontention, which is incon¬ 
sistent with the ordinary use of the word 
several’ in ordinary parlanae. 

The third qnestion raised by the appeal is 
more important. It is whether an exeaator is 
•ompetenttorenew a barred debt. We have not 
been shown any ground, on which cases of re¬ 
newal of a barred debt can be distinguished 
from cases of payment. Authority on the latter 
•lass of.cases are available: Tdlakchand Hindu - 
mat v. Jitamal budaram (1), Adminittrator - 
General v. Hawking (2) and Samuel tillai v. 
Ananthanatha lillai (3), the two last mention¬ 
ed dealing with the competence, not of an 
executor, but of an administrator, although 
that is not relied on as affording ground for 
any distinction. On the other sideGopal Narain 
Motoomdar v. Muddomutty (4) has been cited ; 
but we are unable to follow that decision in 
preference to those already mentioned, two of 
which were given in this Court. It is true 
that all these decisions were given before the 
enactment of the Probate and Administration 

fo' we find that in v. Putlibai 

l5j, Beaman, J, stated obiter that an executor 
•ould renew a barred debt ; and there is no 
reason for bolding that the Probate and 
. m,n iatration Act should be read as supersed¬ 
ing the previous law in virtue of its silence 
on a point of this importance. We have also 
considered whether the authorities above 
mentioned, which are based on Norton v. 
if recker (6) and other English cases are open 


0) 10 B, H. 0. E. 200. 

Ind Deo"'** ^ 1 U B ' 843 ‘ 

u» uVg'A 2“ d Deo ' (M - '■ ) 525 - 

(!] 14 Bom. L. R. 1020. 

w 0737; i Atfc. 524j 26 E). R, 830. 
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to question, because of the difference between 
the English and Indian Law of Limitation 
and the obligation of the Ooort under the 
latter to take objection founded on it. In Ad¬ 
ministrator-General v. Hawking (2), however, 
this point wan expressly considered and was' 
overruled. We have been referred to no later 
authority than those specified, but in the 
circumstances we see no reason for refusing 
to follow them. We, therefore, hold that the 
two executors were entitled to give the suit 
pro note in renewal of the previous note or 
notes which had become barred. 

That is sufficient for the disposal of this 
petition and we need not deal with the further 
question raised by the plaintiff, whether an- 
other note not yet referred to by us and given 
by the testator’s widow was binding on the 
estate and could afford a valid starting point 
for limitation. 

In the?e circumstances, the petition must 
be allowed and the Agent must be directed 
to review bis judgment and decree in the 
light of the foregoing. Costs throughout of 
the plaintiff and the first defendant, i. e . 
petitioner and first defendant, will follow the 
result and will be paid from the estate. It 
follows that the third respondent’s memoran¬ 
dum of objections is dismissed with costs. 
m. c. p. 

w. H, & H. K, 


Petition allowed . 
Memo, of oljection ditmitted . 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decbbi No. 2604 

op 1913. 

January 2, 1914. 

Present Mr.. Justice Oarnduff and 
Mr. Justice Richardson. 
NILAMBAR GHOSH amp another— 
Defendants—Appellants 

vertug 

MIR MOHASANUDDIN— Plaintiff — 

Respondent. 

Landlord and tenant— Zemindar’s right o create 
intermediate tenure between semindary and putni, 
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T1IKAM RAM V, B08A RAM. 

There is nothing to prevent a zemindar from creat¬ 
ing a tenure between the zemindary and a pntni 
which has already been created under it, 

Raj Kumar Mazumdar v. Probal Chandra Qanquli 
9 C. W. N. 056, followed. ’ 

Appeal against a detree of the Subordinate 
Judge, Datta, dated the 23rd April 1913, 

affirming that of the Mansif, Datta, dated the 
9th Detember 1912. 

Babns Surendra Chandra Sen and Traiko - 
hyanaih Qhosh , for the Appellants. 

JUDGMENT.—Following the detision of 
this Conrt in haj Kumar Matumdar v. Frobal 
Ohandra Qanguli (l) by whith we are bound, 
rather than the obiter dictum pronoonted in' 
JarraiD Kumari Saheba v. Hanifuidin 
Akanda (2) we dismiss this appeal nnder Order 
XL], rule 1), Civil Protedore Code. 

B. N. 

Appeal ditmi’sed , 

(t) 9 C. W.N. 656. 

(2) 4 Ind. Cas. 471; 14 C. W. N. 389. 


LAHORE HIGH COURT. 

Sioosd Civil Appeal No. 959 of 1919. 

January 11, 19*2. 

Present s—Mr. Jastite Abdal Raoof and 

Mr. Jnstioe Harrison. 

TIKKAN RAM— Plaintiff_ 

Appellant 

vertut 

BOSA RAM and CTdiB8 -—Defendants 

Respondents. 

Court-fee—Possession, suit for—Decree, subject to 
payment of certain sum—Appeal—Civil Procedure 
Code (Act V of 1908,1, s. 149 —Deficient Court-fee on 
memo, oj appeal—Extension of time. 

Where a decree for possession is granted subject 
to the payment by the plaintiff of a specified sura, 
and the plaintiff appeals seeking the removal of 
this condition, the memorandum of appeal must 
bear a Court-fee stamp calculated on the amount 
required to be paid nnder the decree. It is 
immaterial in what form the suit was originally 
brought, [p. 107, col l.J 

Wadhawa 8ingh v. Sundar Singh, 59 Ind. Cas. 667* 
i 21 P. W. R. 1W21, relied upon. 

Where an appellant deliberately undervalues his 
rolief in appeal and affixes a wholly inadequate 
Court-fee on h»s memorandum of appeal, and where 
after the mistake is pointed out and while ho still 
has time to correct the same, he deliberately refuses 


to do so, he is not entitled to any extension of time 
nndey ect, ° n 149 of the Civil Procedure Code. [p. 107, 

*l nt t Q* dir Muhammad Yusaf, 49 Ind. Cas. »7I| 
p7 P - V7 ‘ 8 p - L. R. 1919: Ram Sahay Ram 

Pandeyv. Lakshmt Karain Singh, 42 Ind. Cas «76; 8 

6 p * 18; Saidunnessa v. Tejendra 

Chandra Dhar, 44 Ind Cas. 3.8 : Lekh Ram v. Ramji 
Das. 57 Ind. 0a 9 . 215; I L. 234, relied upon, 

% 

Sesond appeal from the decree of the 
Diatrist Judge, Mianwali, dated the 6th 
Detember 1918, reveraiog that of the Senior 

Sabordinate Judge, Mianwali, date! the 
26fch July 1918. 

Dr. Nani Lai, for th9 Appellant. 

Mr. T. D. Khanni and Lila Jog in Nath , 
for Boea Rim, for the Respondent. 

—The plaintiff ia this eisr, 
li ,n 8Q 9 d for posssssion of an area 

of Uud mortgaged by his predeiesaor in. 

0 wlt hoat payment of any enm and he 
alleged that one Bosa then in po,session 
was a treapassar. The detrae prayed for 
wae given by the First Court, bat on appeal 
it was held that this m*n B ?ga had 
atqmreda share in the mortgaga and that 
the plaintiff was only entitled to obtain 
possession after payment of Ri. 967 to him. 
lie wa«, therefore, given a deiree son- 
ditional on payment of this sum. From 
this order he presents this sesond appeal. 

I he date of the desree of the Distrisl 
Judge is the 6sh Dasember 1918. The 

iom B n aS pr / 8£nV0d on the 3.4 Marsh 
*• ’ • 0o “ rt fee oi 3 6.0 being plated 

upon it. On the 5th Marsh 1919, the offiie 

pointed out the mistake and sailed for the 

fh °u h0 I OoDrt fe9 of R’• 69 6 0. Op 
the 14th Marsh 1919, Counsel replied that 

19!h*M PBa u, W o a ,V 3rre#tlF 8 * am P«*- Op the 

««£**?# 1 fu 19, the 0ffil8 Pentad oat on.e 
™ , tb “‘ fnrtber Coart-fee w*e required. O i 

Uh n P M W ' Oaaaaal again replied 
that the Coart-fee paid was sorrest and the 

offise onse more returned the appeal. Ou 

the let May 1919 the defi.iensy wis made 

up^ Counsel for the respotdants takes a 

prel minary objection that under sestion 14», 

Oiv.i Prosadure Code, time saooot be ex- 

tended as there was no Iona die mistake 

and the appeal sannot be heard. Counsel 

fer the appellant sontends that the appeal 

as onginaHy presented was aorrestly stamped 

and the points to be desided are whether 

this 18 60 or not, and, i| „ot, whether time 
san be extended. 
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The contention is that, although ifc would 
be necessary to pay stamp on the amount 
direoted to b9 paid by tbe lower Appellate 
Court as a condition pretedent to possession 
being given if the suit had beeu in the 
form of a redemption suit, inasmuch as 
the plaintiff asserted that tbe defendant 
Bosa was a trespasser and not a mortgagee, 
the stamp should be aalsulated at 30 times 
the ^amo and not on the sum ordered to 
be paid. We are of opinion, however, that 
it is quite immaterial in what form the 
suit was originally brought, provided tbe 
desree against whieh the appeal is presented 
attaches a definite condition as to the pay¬ 
ment of a specified sum. Where a desree 
is in sush a form, the relief sought being 
tbe removal of this oondition precedent, 
Court-fee must be paid on the amount eo 
fixed. Tbe position has been slearly ex¬ 
plained in Wadhcnci Sir.gh v 8undar Sii gh 
b* whish the fasts were preoisely 
similar to those now before us, " The 
plaintiffs had sued for possession of certain 
land without payment of anything to the 
defendants, \as the plaintiff has done here). 
The desree cf the l)wer Appellate Court 
was one for pofS33sion on payment of 
Rs, 160, mortgage-money, in other word?, 
it was a decree for redemption. In appeil 
to this Court the plaintiffs asked that they 
■honld be given a desrre for possession 
without payment of anything. The proper 
Court-fee stamp npou tbe memorandum of 
appeal was an cd valorem o ie upon the 
amount of the mortgage money.” 

As to whether under these circumstances 
there can he said to have been aDy Iona 
■ e mistake the authorities are unanimous, 
and we find that in Amtul Qidir v. Mu\am- 
mad Yu$/f' (2), Ram Sihay Ram Pandey 
V. Lakihmi Narain 8ingh (3), 8aidunnc>ei 
V. Tejfndra Ohandra Dhar (4), and finally in 
Lekh Ram v. Ramji Dat (5), a Division Bench 
ju gment of this Court, the matter has 
been settled beyond all doubt, and we 
extrast tbe following quotation:—*'In reply 
to these arguments Mr. Gokal Oband states 


0) 69 Jnd Cas. 087, 21 P. YV. B. 1921. 

1919 4,Ind ’ 0a8 - 87J * 87 P * W * i9l9 J 8 p - L. R. 

/2! Hi Ca8 ‘ 676i 8 P * L ‘ J - 74 S 6 p - L - W. 18. 

(4) 44 Ind. Cas. 898. 

(6; 67 Ind, Cas, 216j 1 h. 284, 


that when filing the appeal he consulted 
the law npon the subjest and found the 
unrepirted Bombay case and the Allahabad 
case and considered them authorities of 
some value in spite of tbe existence of 
Punjab and other judgments. Wa cannot 
bolieve that a Counsel of the experience and 
qualifications of Mr. Gokal Ohand could 
have had the remotest doubt as to tbe law 
governing his ca9e. Objections were taken 
by the office when (hi appeal was put in 
and he must have studied the law with 
great care especially when he discovered 
the somewhat obsoure Bombay judgment. 
At the time when be put in his appeal, as 
far as this Court is concerned, not only was 
tbe law laid down in Banwari Das v. Ntthu 
Shah ( 6 ), but this jadgment had been ap¬ 
proved in Ohuni Lai v. Beli Ram (7), and 
another judgment of this Court Mama Ram 
v. Umra (8) was undoubtedly known to 
Counsel. The plain facts of the matter are 
that the appellant, who appears to be some¬ 
what impoverished, to suit his own con¬ 
venience deferred the payment of Court-fee 
in spite cf the knowledge conveyed to him 
by his Counsel of the correct fee payable. 
So far, therefore, from a bom fid) mistake 
having been made the omission in this case 
was deliberate. We, therefore, agree with 
tbe con'entions and authorities cited by 
Counsel for the respondent that this is not a 
case in which an extension of time Bhould be 
granted.** 

Mutait's mutandis these remarks apply to 
this case also. Not only did Counsel de¬ 
liberately undervalue his relief and put on 
a wholly inadeqaa f .e Court fee, but after 
tbe mistake had been pointed out, and while 
he still had time to correct the same, he 
deliberately refused to do so. We find, there 
fore, that tbe appeal is not properly stamped 
and that no extension can he allowed under 
ceotion 149, Civil Procedure Cole, and we 
dismiss tbe appeal with costs, 
z. K. & w. c. A. 

Appeal dismissed. 

(6. 9 Ind. Cas. 67 ’; 6 P. R. 1911; 49 P. L. R. 1911; 

69 P. W. R. 1911. 

l7» 30 Ind. Cas. 104; 68 P. R. 1916; 160 P. YV. R. 
1916; 58 P. L R. 1916. 

(8) 11 Ind. Cas. 198; 134 P. YV. R. 1911; 213 P. h, 

R, 1911. 
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JOHAR MULL BflUTBA V. BHUPEKBRA NATH PASO, 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2682 

of 1917. 

June 28 , 1j21. 

Present: —Justice Sir Asutosh Mookerjee, Kt„ 

ard Mr, Justice Bnckland. 

JOHAR MULL BHUTRA and others-— 

Plaintiffs—Appellants 

terms 

BHUPJSNDRA NATH BASU and others— 

Defendants— Respondents. 

Specific performance , suit for, against vendor of real 
estate— Lis pendens— Landlord and tenant— Zemindar, 
power of, to interpose intermediate holder between 
himself and his tenant —Power of intermediate holder 
to realise rent from the tenant. 

A suit for specific performance of a contract for 
transfer of the immoveable property operates as lis 
pendens, in other words, in a suit against the vendor 
of real estate for specific performance, his con- 
reyance of the legal title after suit was brought 
would not suspend the proceeding or defeat The 
title under the deoree of the Court. Consequently, 
when such a suit for specific performance is ended 
by a final decree transferring tho title, that title 
relates book to the date of the agreement on which 
the suit is based and the Court will not permit its 
decree to be rendered nugatory by intermediate 
conveyances, [p. 110, col. J.j 

A Zemindar or tennre-holder who has carved out 
a tenure or under-tenure, as the case may bo, is 
competent to interpose between himself and’ his 
tenant, an intermediate holder who may realise 
the rent payable to himself by his original tenant 
[p. 110, col. 2.] 

A landlord who has created a tenancy is still 
competent to carve out another tenancy from tho 
interest he has reserved and interpose the same 
between himself and his first tenant, subject to tho 
qualification that he cannot thereby prejudice the 
position of the first tenant, take away or destroy 
the value or effeot of the prior interest transferred 

or, limit its extent or restrain its operation fn 112* 

col. 1.] 

The defendants had been tenants under 8. for a 
long series of years in respect of a maurasi moka - 
rari holding. W hilo thus in occupation as tenant, 

8. granted to the plaintiff a maurasi mokurari lease 
of a large tract of land inclusive of the defendant’s 
holding * 

Held, that the plaintiff was entitled to recover 
from the defendants the rent of the holding which 
would have been otherwise payable by them to 8. 

[p. 110, col. 2 ] 

(Case-Law considered.) 

Appeal against the decree of the Subor- 
dinate Jndge, First Oonrt, Hoogbly, dated 
tbe 30th May 1917, reversing that of the 
Munsif, Third Court, Howrah, dated the 
9 th July 1915. 


[1922 

FACTS appear from tbe judgment. 

Babn Bipin Behari Ohose (with him Babas 
Bhupendra Kumar Qhose , Promalha Nath 
Banner ee and Rama Prasad Mookerjee), for tbe 
Appellants, after stating tbe facts of tbe ease 
submitted,— as regards the second half 
of the property, that tbe kobala in favour 
of tbe defendants by tbe Santras during 
the pendeoey of the suit for specific per¬ 
formance against the latter, oould not over¬ 
ride tbe decree in that suit and tbe 
plaintiffs’ title related back to tbe date of tbe 
agreement: refers to Pramatha Nath Bey v. 
Jagannath Kishore Lai Singh (1). The lower 
Appellate Court was wroDg in holding that 
the plaintiffs’ predecessor could not create an 
intermediate interest between themselves 
and tbe defendants. They were entitled to 
oarve out aDy portion of their right to 
receive rent from tbe defendants. There is 
no direct authority on the point, but reference 
may be made to Raj Kumar Majumdar v. 
prohal Ohan fra Oanguli (2), Madhu Sudan v. 
Bebendra Nath{ 3). See also Ram Anant Singh 
V. ■ hmkar Singh (4). 

Baba Dwarka Nath Ohakravarti (with him 
Baba Kanat Dhon Dutt), for the Respondents. 
—The two rights are identical. Tbe defen¬ 
dants are maurasi mokarari tenants and 
the plaintiffs’ lease is also a maurasi 
mokarari one. These are oo-ordinate rights 
and tbe plaintiff cannot claim rent from the 
defendants. 

[Mookerjee, J,—Assuming that you are a 
maurasi mokarari tenant, are you not 
bound to pay rent? 

Yes, I am. Bat I should pay rent to 
a person having the right to reo 9 ive rent 
from me having a superior right-: 

refers to Kalam Sheikh v. Panchu Mundal 
(5); also Jarrjw Kumari Saheba v, Hanif - 
udain Akama (6). 

: Mookerjsi, J.—Cannot the landlord carve 
out a portion of bis right?] 

Yes, he oan. But it has to be seen what 
sort of right is created—is it carving 
oat a portion of his right, or is it creating 


(1) 16 Ind. Cas. 359; 17 0. L. J. 427. 

.2) 9 C. W. N. r-6rt. 

(3) 7 C. L J. 23 Short Notes'. 

(4 30 A. 363; A W. N. (1908) 162; 5 A. L. J. 423. 

(5) 2 B. L. R. A. C. J. 252; 11 W. R. 128; 1 Ind. 
Dec. (n a.) 8‘6. 

(6) 4 Ind. Cas. 471* 14 C. W. N. 889. 
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a coordinate right P If it be tbe latter, 
the document would be infructuoas. 

JUDGMENT. 

Mookiejse, J.—This is an appeal I 17 the 
plaintiffs in a suit for recovery of arrears 
of rent of a tract of homestead land. The 
rent is olaimed at the rate of R3. 7-6 annas 
12 |- gandas per annum for the years 1318 
to 1320 B S„ and for the 6 ist nine months 
of tbe year 1321, It is not dispated that 
Sri Narain Santra, Jagan Nath Santra, Raj 
Narain Saniia and D^b Narain Santra were 
owners of tbe dispated land in equal shares. 
There is also no controversy that the con¬ 
testing defendants held the land as tenant* 
under the Santras at the rate of rent men¬ 
tioned in tbe plaint. The plaintiffs alaim 
to have derived title from the Santras, as 
to one half of the property, under a con¬ 
veyance dated the 3rd August 1911, and as 
to tbe ether half, ander a permanent lease 
dated the 15th February 1907. The defend¬ 
ants resisted the claim on a threefold 
ground, namely, first, that the alleged title 
of the plaintiffs as purchasers was inoperative, 
because the interest of their vendors had 
passed away to strangers before the date of 
their conveyance; secondly, that the alleged 
title of the plaintiffs as tenure-holders was 
inoperative, because the defendants had 
obtained a conveyance of the identical share 
from the Santras before the lease to the 
plaintiffs and. thirdly, that if the title of the 
plaintiffs was found to have been subsisting 
at the date of the suit and tbe title of the 
defendants was negatived, tbe plaintiffs were 
still not entitled to realise rent from 1 
the defendants, as both of them held as 
tenants of co-ordinate rank under the 
Santras. The Trial Court found partially 
in favour of the plaintiffs and decreed the 
suit to. that extent. On appeal, the Sub¬ 
ordinate Judge has reversed this deoision. 
On the present appeal, the following points 
have emerged for consideration from the 
arguments addressed to u. c ; first, did the 
plaintiffs acquire the title of the Santras 
as to onehalf of the land, under tli 9 ir 

conveyanoa dated the 3rd August 1911, 
secondly, did the plaintiffs acquire, under their 

^ ease from the Santras dated the 
5th February 1907 such an interest in the 
other half of the land as must have priority 
over the interest acquired by the defendants 
tyqder their conveyance from the Santras 


dated the 25th April 1910; thirdly, dees the 
r- latior.sbip of landlord and tenant exist 
between the parties, in view of the nature 
of tbe leafe-bold interest created by tbe 
Santras in favour of tbe plaintiffs under the 
lease dated the 15th February 1907, and 
the oharaoter of the tenancy of the defend¬ 
ants which is alleged to have been held 
nnder the Santras at a uniform rate of rent 
since at least 1854. 

As regards the first question, there is do 
room for controversy that the plaintiffs did 
not acquire the title of the Santras in odo- 
half of the land under their purchase dated 
the 3rd Aagust l-ll. It appears that the 
interest of their vendors had been sold awsy 
in execution proceedings on the 17th June 
1898 and the 17th March 1899. At the 
time of the sale by the Santras to the 
plaintiffs on the 3rd Angust 1911, they had 
no title to oonvey Consequently, on the 
most favourable view of the case, tbe claim 
of the plaintiffs for recovery of arrears of 
rent cannot possibly be sustained in exsess of 
a half share. 

As regards the second question, it is plain 
that the defendants did not, under their 
conveyance from the Santra?, dated the 
2nd' February 1910, acquire a title which 
could prevail over that of the plaintiffs. 

It appears that on the 15th February 1907 
two of tie Santras granted a mourati 
mokcrari lease to the plaintiffs in respect 
of all their properties in the village of 
Santragacbi, for a premium of Rs. 17,800 
at an annual rent of Rs. 1,200. Eighty- 
five parcels were specified in tbe Schedule 
8 Dd it was expressly stated that if there 
after aDy other parcel of land was : dis¬ 
covered to have been omitted by mistake 
a supplementary deed would he executed 
iD respect thereof. The contingency contem¬ 
plated happened. It was discovered that the 
tenancy now in dispute had been left out 
by mistake from the list of mourati ■ 
mo\ar:,ri tenancies in the Schedule to the 
leaee. The Santras, however, failed to 
execute the requisite supplementary deed in 
the terms of their agreement. The result 
was that on the 8 th July 1909, the plaintiff 
sued the Santras to enforce specific per¬ 
formance of the agreement. That suit was 
decreed on the 25th April 1910, It was 
during tbe pendency of this litigation that 
tbe Santras sold away their interest on thf 
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2nd February 1910 to the present defend¬ 
ants. it is manifest that tb© defendants 
were purchasers fcnientc hte and the interest 
they purchased was bonnd by the decree in 
the suit for specific performance. It was 
ruled by this Court in the aaee of Moti Lai 
Pal v. Pr 60 Nalh Mittra (7) that a suit for 
8 petiGa performance of a contract for transfer 
of immoveable property operates as Us 
pendens, in other words, in a suit against 
the vendor of real estate for specific per¬ 
formance, hie conveyance of the legal title 
after suit was brought would not suspend 
the prcoeediDg or defeat the title under the 
dearee of the Court. The obvious reason 
for this is that if when the jurisdiction of 
the Court has onae attached, it could be 
ousted by the transfer of the defendant’s 
interest, there would be no end to litigation 
and justice would be defeated. Consequently, 
when such a suit for speoifio performame 
is ended by a final dearee transferring the 
title, that title relates back to the date of 
the agreement on which the suit is based, 
and the Court will not permit its dearee 
to be rendered nugatory by intermediate 
conveyances. The same view was adopted 
in the case of Pramatha Nath Roy v. Jagan - 
noth Kisho'c Lai tzingh (1). There is 
consequently no escape from the posi¬ 
tion that the title of the plaintiffs which 
was established by the decree made in 
their favour in the suit for speaifia per. 
formance relates back to the 15th February 
1907, the date of the mourati mokorari 
lease granted to them by the Santras. The 
inference follows that the conveyance taken 
by the defendants from the Santras on the 
2nd February 1910, does not afford them 
effective protection against the claim of the 
plaintiffs based on their leasehold title dated 
the 15th February 1907. 

At regards the third question, it is clear 
that the position which results from our 
determination of the previous points lies in a 
nutshell. The defendants have been tenants 
under the Santras for a long series of years; 
they assert, indeed, that the holding is 
mourati mokorari , that is, held from genera¬ 
tion to generation at a fixed rent. While 
the defendant3 were thus in occupation as 
tenants, their landlords, the Santras, granted 
to the plaintiffs on the 15th February 1907, 

(7) 3 Ind. Cae. 696,- 9 C. L, J. U6j 13 C. W. N. 220. 


a iKuut\igi mokaran lease of a large tra.t 
of land inelnsive of the disputed area. The 
plaintiffs olaim to re.over from the defend, 
ants the rent which wonld have bien 
o'herw.se payable to the Santrai. The 
defendants answer that the tenancy of the 
plaintiffs is co ordinate in rank with their 
own tenauey and the plaintiffs cannot 
consequently be deemed to be their landlords. 
Here we may state parenthetically that 
the plaintiff, do not admit that the 
enanoy of the defendants is mcurui 

J . r,! bat we sba.ll assnme fir onr 
present purpose that the defendants have 

Ire th . e . 8tat “ 9 aIla !Ted by them. We 

tion ' hat 6V3D ° n thia asiomp- 

turn the defendants have no answer to 

y ■ j' m 0 tbe plamtiffe, b’cinse a 
n Z ““ dar or ‘enure-holder who has carved 
oat a tennre or ander-tenare, as the <ase 

him,el- t0 iDter P D8a i bit ween 

1 L d h,a teDant - an lnlermediate 
holder who may realiie the rent payable 

hunself by his ongmal tenant. This 

Fn thrn° D ? re ?° 8Di8e<1 aseriea °f cases 
p ? m" ' ln Ra i Kumar Uajumdar v 

Probal OhanJra Ganguli U) was ruled that 

noter’t ^ M Cfeated a bad 

power to grant away a portion of his 
remain,ng rights and to .rea'e a tennre 
intermediate between himself and the 
paWor with the resnlt that the intermediate 
holder wonld ba.ome entitled to demand 
the rent which the patmdar would have been 
otherwise bound to pay to the superior 

that the ‘ °F° rt pointe(1 cut ' however, 

that the interposition of sn.h an intermediate 

the Fieht 0 » ° PeratB iD ^®rogati->n of 
\ e eights of the original patnidar or 

degrade him to the rank of a dZ 

° f the matter ™ 
Ind tenant — relationship of landlord 

and tenant originally existed between the 
Zemindar and the p,t n id,r, after the 
interposition of the intermediate tenure! 
the new tenure-holder became tenant 

thZL l- Ze “ iDdar a ‘ ‘be same time 
that he himself became the landlord of 

the pafmdor. This decision is not opposed 
to the case of Kolam y , ^ H(hu 

nZZUl • There ‘ ha defendant was 
under-tenant is respcot of lauds which hie 

lessor held under a muda'at from the 

SQ , b8eqneDtlj ’- ‘be lessor left 
and the Zemindar gave to the defendant 
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* Paft* for part of the lands covered by 
the muaofat, and, later od , to (be plaintiff 
h pal1 2 lor the whole land covered by 
the original mudofat . The plaintiff irstitnted 
a suit against the defendant for a kabuliyat 
at an enhanced rate. The defendant answered 
that there was no relationship of land- 
lord and tenant between himself and the 
plaintiff, Mr, Justice Dawarka Nath 
Mitter upheld this contention not on 
the ground that the Zemindar could not 
interpose the plaintiff as lessee between 
himself and the defendant, but on the 
ground that upon a true construction of 
ths lease granted to the plaintiff, it could 
net be maintained that the Zemindar had 
assigned to him any of his rights to recover or 
enhance the rent reserved in the p:tti he had 
granted to the defeodai t. We are not an- 
mindful that an apparently contrary view was 
indicated in the oase of Jair^io Kurr.ari 
ha 60 a v. B'-nifuddm Ak:ndi (6i where the 
earlier decision in Raj Eumor Majumdar v , 
rrobal Ohandra Ganguli (2) was not brought 
to the notice of the Court. But the 
ate turn in that case does not controvert 
the proposition that when a Zamiudar 
or tenure holder has created a tenure or 
onder tenure, he is still competent to 
interpose between himself and his grantee 
an intermediate tenure or under-tenure, 
i he dtetam- rather casts doubt upon the 
applicability of this general rule to the 
tase of patni talukt whose incidents are 
governed by the spesial rules formulated 

?? ation VI11 of lsl9 i ifc fe also plain 

at the doubt was expressed, because no 
authority had been eited to support the 
view that a Zemindar could lawfully create a 
permanent tenure between his own interest 
and a patni ti\u\ of the first degree, 
xn the ease before up, the status of the 
defendant 13 not that of a patndar, and 
consequently we are not pressed by the 
Moo.dMat'ona whi.h .arried weight with 

\nh a ° ar L 1D . the aase o£ J*rraw Kumari 

Sahebav. Hantfuddin Akanda (6). Apart from 

at! * W j 6nd khat the deacon in Raj Kumar 
Mafumdar y, Probal Ohandra Ganguli (2) 

sm"m? ted * B « 00d law by Mr. Justice 

K *J“ ra in Madu Sudan Debm. 

/a? N i k - 3 ^ and Bam Kanai Fakir Chxni 
and in the eaie of Nilambtr (Jhosh y, 


® 0, W. N. 438, 


Mir Mchaianuddin (9) when Oarnduff and 
Richardson, JJ M were pressed by the ap¬ 
parent ooLflct between the decision in 
Raj Kumjr Majumdar v, Probal Ohandra 
G xnguh (2) and Jarraxv Rumari Saheba 
v. Hanifuddin Akmda (6) they fol- 
lowed the earlier decision as bind- 
mg on them. The view we taka is also 
supported by the decision in Ram Ar.ant 
Singh v. Shankar Singh (4). In that case, Sir 
John Stanley, Chief Justice, held that where 
a lessor executes two soneurrent leases of 
the same property, that is to say, two 
leases in whish the term of the second 
•ommenses before the terra of the first 
has expired, the sesond lessee is to be 
taken as the assignee of the lessor’s 
*■ interest during the concurrent portion of 
the terms, and the lessor, after the execu¬ 
tion of the sesond lease, tan resover rent 
only from the second and not from the 
first lessee. The Chief Justice referred to 
the decision of Baron Parke in Harmer v. 
Bean (10) which shows that the operation 
of a concurrent lease of the kind is to 
transfer part of the reversion of the land- 
lord to the lessee, so that after the exe- 
•ution of sush concurrent lease, the 
landlord cannot resover as against the first 
lessee aDy rent due thereafter. To the 
same effect is the decision in Burrottcs y, 
Gradin (11) where Wightman, J., ruled 
that a mortgagee may maintain an action 
for nee and occupation against a party 
who was tenant to the mortgagor before 
the mortgage, although subsequently to 
the mortgage, the mortgagor had made an 
alteration in the promises mortgaged and 
in the amount of rent. The same principle 
was recognised by Lord Alverstone, 0. J. 
in Wordsley Brewery Oo. v. Halford (12) when 
he ruled that a landlord who, during the 
currency of a yearly tenancy, grants a 
lease of the premises to a third person 
•annot, during the term granted by sush 
lease, give the yearly tenant notice to quit; 
in support of this principle, reliance was 
placed upon Doe d. Agar v. Brown (13) in 
which Lord Campbell, C. J,, had held 

(9) 67 Ind. Cas. 105, 34 C. L, J 77. 

(10) (1868) 3 0.&K, 307. 

(11) (1843) 1 Dowl. & L. 213; 12 L. J. Q. B. 383, 67 
R. R. 853* 

ill) (1904) 90 L. T. 89. 

(13) (1863) 2 El. & Bl. 331; 95 E. U. 650.- 22 L J 
Q. B. 432; 17 Jur. 1161} 118 E. R. 791. ‘ 
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that where a party entitled to a remainder 
in tail expeotant upon the determination of 
a life estate, grants a term of years to 
commenoe immediately, the grantee, without 
entry, takes an immediate vested estate 
•arved oat of the remainder, so that the 
conveyance is as effectual as if attornment 
had been made by the tenant of the 
particular estate. This was overlooked by 
Page wood, V, 0., in Edwards v. - Wickwar 
(14) bat was re-affirmed by Ridley and 
Lash, JJ. in Horn v. Beard (15). Indeed 
it is now settled law that if, after a 
lease has been granted, another lease of 
the same premises is granted, the term 
being concurrent with that of the existing 
lease, the concurrent lease, provided it is 
made by deed, operates as a grant of the 
reversion upon the existing term. If the 
concurrent term is equal to or exceeds the 
residue of the existing term, the concurrent 
lessee is entitled to the rent for the whole 
of such residue and afterwards to possession 
for the remainder, if any, of his own 
term; if the concurrent term is less than 
the existing term, the concurrent lessee is 
entitled to the rent during his own term; 
Neale v. Mackenzie (l6). The principles 
thus expounded and applied justify the 
inference that a landlord who has created 
a tenancy is still competent to carve out 
another tenancy from the interest he has. 
reserved and interpose the 6ame between 
himself and his first tenant, subject to 
the qualification that he cannot thereby 
prejudice the position of the first tenant, 
take away or destroy the value or effect 
of the prior interest transferred, or, limit 
its extent or restrain its operation, for the 
maxim applies that no man can derogate 
from his own grant, which has some¬ 
times been regarded as in essence of a 
formulation of a principle of estoppel. 
This may be illustrated by a concrete 
example. A, a Zemindar, settles a tract of 
vacant land with £, an agriculturist, with 
a'view to enable him to bring it under 

cultivation. A cannot thereafter settle the 

, • • * • * « - 


(14) (1866) 1 JfeJq. 40 h 35 L. J. CU. 30$‘12 Jur. 
(n. s ) 168: 14 W. R. 363. _ 

(16) (1912) 3 K. B. 181; 91 L. J.' K. B. 935; 107 - 

T TO 

(16) (1836) 1 M. & W. 747; 46 R. R. 478; 2 Gale 
174; 6 L. J. (N. b,J Ex. £63; 160 E. R. 635, 


same parcel with 0 t so as to entitle 0 to 
enter into actual occupation and cultivate 
the land. But there is no reason why A 
should not grant a settlement to 0 , and 
thereby enable 0 to realise from B the 
rent which would otherwise be payable by 
B to A . Tested from this point of view, 
how do the parties to thi9 litigation stand? 
The defendants were originally tenants 
directly under the Saotra’s; assume for the 
purpose of argument, aod for that 
purpose alone, that their tenancy was 
held at a fixed rate of rent from genera¬ 
tion to generation. On the 15th February 
1907, the Santras granted to the plaintiffs 
a permanent lease of all their lands in the 
village, including the lands covered by the. 
tenancy of the defendants; this authorised 
the plaintiffs to realise rent from all 
tenants who might be in occupation includ¬ 
es mowra#l Kokarart tenants. It is 
difficult to appreciate on what principle the 
view can possibly be maintained that the 
plaintiffs are not competent to realise, as 
they seek to do by this suit, the rent 
which would have been otherwise payable to 
the Santras. It is plainly immaterial that 
the defendants ascert that they themselves, 

as also the plaintiffs, have mourasi mokarari 

fl 8 i* - ^?L hen the Santras granted a lease to 
the plaintiffs, they did not derogate from 
their previous grant, and the plaintiffs do 
not allege that the lease in their own 
favour has in any manner operated to the 
detriment of such rights as might have 
been actually possessed at the time by 
the defendants. It is consequently need¬ 
less to investigate whether the defendants 
hold a mourati mokarari tenancy, for 
even on the assumption that their allega¬ 
tion is well founded, it does not ; afford an 
answer to the claim of the plaintiffs. 

pe8ult « that this appeal is allowed,, 
the decree of the Subordinate Judge set 

aside, and that of the Court of first 

S3* . S e » tor ? d - The appellants are. 
entitled to all coats in this Court as also 

o the Court of the Subordinate Judge. 

SC of the • o, ‘ s of tha *«•••* *»• 

Jr— I agree, 

- Appeal allouei. 
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OH AMn CHARAN V. NABIM OH AMDS A 

CALCUTTA HIGH COURT. 

App*.l f.-om Appellate Dlg^ee No. 1459 cf 

19)9. 

November SO, 1921. 

Freient :—Justiae Sir N. R. Chatterjea, 
r ' - Kt , and Mr. Justiae Panton. 

, OHANDI OHARAN CHOWDHURY 

AMD OS HIS DEATH HIS HtIR AND LlOlL 

Rbpkesemtativbs TRIPURA CHaRAN 
CHOWDHURY and others—Dependants 

—Appellants 

- versus 

! NABIN OHANDRA DE — Plaintiff— 

RpSPO»! ENT. 

Sale—Mortgage — Transactiwi, whether sale or mort¬ 
gage—Intention oj parties —Surrounding circumstances. 

f i i 

* The question whether a transaction is a salo or a 
mortgage must be determined with reference to the 
intention of the parties as gathered from the docu- 
Snout and the surrounding circumstances, [p 114, 
'col ; 2] 

f In 1899, D. exeouted a deed in respect of certain 
.property in favour of P. : immediate possession was 
.deliversdto P.: and the documents of title were also 
delivered to him: there was a stipulation in the deed 
that if D. paid • the principal amount of the pur- 
tehaae-money within-three years from the date of 
execution of the deed, the property would be given 
,up by P-: there was - no mention in the deed of 
interest to be paid on the principal sum at • the 
tfone of the re-purohase, but it was provided that in 
.the event of D, not paying tho purchase-money 
Within three .years, the sale would become absolute. 
No money was paid within the term limited. In 9.6 
D. brought a redemption suit and tho question was, 
‘Whether tho transaction was a deed of sale with a 
•condition of re.purchase, or a deed of mortgage by 

• conditional sale: 

, Held , that the transaction was a sale out and out 
“and n’ot a mortgag&j it was not a mortgage because 
there was no relation of debtor and creditor between 
’•the parties, [p. 115, col 2 ] 

Bhagwan Sahai-v ; Bhagwan Din, 12 A 387} 17 I. A. 
*88; 5 Sar. P. . J. 567; 6 Ind Dec. in. s ) 992 tP. C. , 
Jhar.da 8ingh v. Wahid-ud-din, 36 Ind. P as. 38; 21 
'0. W N'.ti0s 31 M. L. J. 750} 20 M. L. T. 529; 14 A. L. 

. J. 1180; 88 A. 670; (1016) 2 M W. N 570; 10 Bom L. 

. R. 1; 6 Jb. 89; 25 C L.J. 621*10 Bur L T 131; 
.48.1. A. 284 (P. 0.), Balkishen Das v. IF. F. Legge , 
22 A". 149- 27 I. A. 68 at p 6 *; 4 0. W. N. .5; 2 Bom. 

• L.1 628} ~ Sab. P. C. J. 601; 9 Ind. Dec. (n. s ) 1130 
r(P. C.Jf, referred to, . 

Appeal against tbe detree of tbe Addi* 
tbnal Subordinate Judge, Chittagong, dated 
tbe 22nd of April 1819, modifying that of 
‘the Munaif, Saaoqd Court atSUktnia, dated 
tbe 10th of Deoember 19 7. 

FACTS appear from the judgment, 

* Baba Jogesh Ohandra Rig (with him Biba 
Parefh Ohandra Sen), for the Appellants.— 
Tho defendants are the appellant*. Tbs 

• ' 8 


appeal arises out of a suit for redemption. 
The defendant No. 9 exeauted a deed of 
eala in favour of defendants No*. I and 2 
and father of defendant No. 7 on 5th May 
1899. The plaintiff’s ease is that he has 
purchased the property on 24th Fdbruary 
1916, from defendant No, 9 for Ri. 800. 
The lower Appellate Court found that tbe 
mortgagor was entitled to 8 anna9 of the 
property and, thereforp, the plaintiff also was 
entitled to it. The deed is desoribed as ono 
of an out and out sale with a elause that 
if the vendor paid the purchase money 
within three years from the date of the 
document, tbe vsodee would return the 
.property. The present suit was brought in 
1916. My submission is that the deed is 
not one of mortgage but au out and out 

I • • 

sale. Refers to Bhagwan Sahai v. Bhagwan 
.Din ( l), Kinuram Mondol v. Nitye Ohand 
Sird-ir (2), Maung Kytn v. Ma Shwe La 
.(3‘, Jhaada Singh v. Wahid ud din (4). 

Babu Narendra Kumar Das t for the Re3» 
pondent.—The cases cited by tbe other side 
do not apply. The intention of tbe parties is 
olear and tbe faets and airaumstanaes taksn 
together show that tbe parties treated it as a 
deed of mortgage. Rsfers to Ablul 0> ffnr 
.[jftaeads* Bibi] v. Sheikh Jamal (5). The in¬ 
tention of tbe parties ought to be gathered 
from the fasts. The learned Jadge has also 
aonsidered the oonduat r.f the vendee. 
Refers to Muhonci Motaffer Ali v. Asraf 
Ali (6), Palaniappan v. tsubbaraya Qoundei 
(7), Kalpu Rai v. Beni Maiho Sahu (8). 
The properly was mortgaged for Rs. tOJ. 

1 purohased it for Rs. 2,400, So that there 
has not ever been au adequate oonsideration 
for the deed. R3fers to Wa,id Ali Khan v. 
Shoftat Husain (9). 

(1) 12 A. 387j 17 I- A £8; 5 Sar. P. C. J. 657; 6 
Ind. Dec In. s.) 992 (P. U.‘. 

(2. i\ 0. W. N. 403, 6 C. L. J. 201. 

. (3) 42 Ind. Cas. » 4 ; 22 C. W. N. 257; 16 A. L. J. 

8 '-6; 3 3 M L. J. 6*8; 3 P. L. W. 185; 6 L. W. 777i 23 
M. L. T. 36; 27 C. L J. 175; 2) Bom. L. It. 278; (1918) 
'M. W. N. 3l 0, 45 0. 320, 9 L. B. R. 114; 11 Bur. L. T. 
21; 44 I. A. 236 tP C.>. 

' (4) 3d Ind. Cas. 38;*21 C. W N. 66; 31 Af. L. J. 753; 

23 M. L. T 129, -4 A. L. J. 1 89; 33 A. 570, (I9I6> 

2 M W. N. 670; 19 Bom L. R 1; 5 L. VV. 189; 25 C. L. 

J. 524; 10 Bur. L T. )31; 43 I A. 284 (P C ). 

(5) 2i Ind Cas 90; 17 0. W. N. 10 .3, .8C. L. J.228. 
(6 25 Ind. Caa. 93. 

(7) 22 Ind. Cas 4,14 M. L. T. 679, (1914) M.4Y, N. 
222, 1 L. W. 80. 

(8) 37 Ind. Cas. 835. 

(9) 7 Ind. Cas. 911, 33 A. 122; 7 A. L J. 993, 
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Babu Jogesh Ohanira Roy, replied inbrief 

JUDGMENT.—The appeal arises oat of a 
suit for redemption. 

The defendant No. 9 eietnfed a deed of 
sale in favour of defendants Nos. 1 and 2 
and the father of defendant No. 7 on the 

in th« l8 I h 1 ? 9 ?,u T - here waa a sl'Pnlation 
in the hab da that if the vendor paid the 

thedkt &e Tf£ ey With ' D thr68 yeara from 
the date of the exe.ntion of the doeament. the 

Th? e nnLt W ° nId . be . given r P b V tb « vendee. 

l. T t,0n i Wh,8h 19 ,Dvol7ed 'n the appeal 
",J he ., b ‘ r * 19 iranaaetion was a deed of 

deedTt h “i "° nd L ti0n f ° r ^P^'hase ora 
d f ^ m0rt8aga by '“nditional sale. 

and 8 °T l ^ 8l ° W held that U waa th ® latter 
and a.oordingljr gave a deoree for redemption 

In favour of the plaintiff. The defendants 
have appealed to this Ooart. 

,a I A 13 l.- t ‘“ ed , *^ 8 deed that the vendor 

was sel tna absolutely the lands after re.eiv 

etftes 8 ' 'T - be rei1 pri " 0 - 11 tben 

in v Be,om,0 « entitled to my rights 

lnd h £ a . b °vc-nientioned lands sold to yon 

or in ii D8 PO386,,e0d tLem ‘hvongh tenants 
or in Hu possession as in my B18 e and 

reahsmg rents from tenants ...ording to 

the <o«» signed by me, by paying Govern- 

ment reveoue and by mntation of your 

names, you and your sons and grandsons 

enjoy, possess and d.i 1 with them in any 

way yon like and shall be in proprietary right 

by realisation of arrears of rentdne to me 

assording to the lou.i. At no time what- 

ever shall I or my Saknlya heirs have or 

lay aoy.laimto the lands sold. Bs it also 

y onr prinoipal amount he patd 
np within three years, yon will release the deed 
of sale aod the lands described. If money 
eannot be paid within the time ae limited 
above then this deed of sale having been 
regarded as a deed of absolute sale yonr 
Hhartda maltkt (proprietary) rights will 
a*frae ap od the lands above mentioned.” 

No money was paid within the term Iimi- 
ted, i u, 8 years, 

In ecmiog to the conclusion that the 
transaction was a mortgage the Court below 
has rehed mainly upon two points; the first 
is that the words nsed in sonoesftion with 
the payment of the amonnl within three 
years are the principal amount,” and 
sesondly, that if the money be not paid 
within the time limited, the kabala will be 
regarded as a deed of absolute sale. These 
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were held to be indications of the transaction 
being a mortgage. 

We do not think, however, that they are 
somsient, by themselves, for holding that it 
was a mortgage. 

The word " principal ” was also used in 

the document before their Lordships in the 

oaseof BKagtan Sahaiv. Bhagvan Din ( l). 

I hen as to the deed of rale being regarded 

as a deed of absolute sale in the event of 

the money for re-purahase not being paid 

and the Uartia maliki rights being absolute, 

we think all that it means is that, after 

the expiry of the period limited, namely, 

ree years, no slaim oould be advanced for 

re-purchasing the prop«rty and the words 

used in the document were, we think, having 

regard to (ha other terms of the document, 

bo u«ed in order to indicate that there was 

a chance of the property being liable to b 3 

resonveyed if the money was paid within 

three years. It does not show, however, that 

there was a relation of debtor and creditor 

between the parties and there is no doubt 

that there could not be a mortgage unless 
there was a debt. 

In the present case, immediate possession 

was delivered to the vendee, and the dosu. 

meDts of title were also delivered to him. 
The price paid was stated in the deed to be 
the real price and there was no mention of 
interest to be paid on the principal sum at 
the time of re-purtbase. The vendee pur¬ 
chased the stamp for the conveyance and af er 
the conveyance had been execnted, the 
vendor got himself registered in the Oolleo- 
torate. These are strong indications to show 
that the transaction was not a mortgage. 

We have been referred to a large number of 
cases by both sides but the question whether 

^Vr 8Mtl ? 8aIe ° r * mortgage must 
be determined with reference to the inten- 

tion of the parties as gathered from the 

document and surrounding circumstances. 

Necessarily, therefore, each ca.e must tarn 
upon the terms of the documents and particu¬ 
lar circumstances. As already pointed on*, in 
the case of Bhagwan Sahai v. Bhagwan Din 

WaB a,8 ° a olan80 payment 
within 10 years of the principal, the differ- 

enoe being that in the present case the pay- 

ment was to be made within three years i 

in the other it was within ten years. 

There is no doubt that the vendee in the 

case before their Lordships agreed to' recod* 
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vey the property cut of kindness by a snbse- 

ed^n ♦k* ree J D80 ‘ and that fa> ‘ ia mention, 
ed id the judgment bnt that i. not the only 

groand of de.ieion of their Lordships 

The pr.n.iple laid down in the .ate of 

hhagwan Sahai v . Bhagwan Din ( t j has 

been followed in a number of .asee and we 

d "°‘‘ h '_ nk tha ‘ ‘h® «ase of Balkithen Da, 

■ W. F. Ligge (10) lays down anything to 

in R , ,°“ t , rary ' „ Tb8 of deeiaion 

W BaU,s’. e „ Das y w F ' L (1Q 

appears to have been that the real 

?/" ui J bB deeda wa3 t0 «onsolidate 
debt dneon the fa.tory asaonot with 
t e prin.ipal mm mentioned in the 6rst 

a “ d , tba9 ‘° S'va ‘he bankers a seanrity 
on the <a!«A for the debt dne on the faetory 

tfl - ^ a,f ‘ SS ^ord h)avey, in deliver¬ 
ing the judgment of the Board, said “ gives 

e transastion the sharaster of a mortgage 
o lir as the fa.tory a.aounts are aon.ern- 
» and if it is to some extent a mortgage, 
it may well be held to be so entirely.” 

,a3e ° f Jhanda Singh v Wahid ,id. 

_ W notwithstanding the fa.t that there 
was a stipulation, fin the event of the vendee 

That i k,n « ‘ he m0D8y fro,n th » vindor), 
that the latter would be entitled to deposit 

the amount in Court, their Lordships held 

at it was not a mortgage bat a sale oat 

»na ; oat. It was pointed out that the first 

Portion of the dosament provided that the re- 

parshaee eonld only tahe plate after the lapse 

yeara a “d that the latter portion provid- 
ea that if the vendors were Dot ready to pur. 

•hase the property within the aforesaid time, 

aft/r r W haVa no • lai,n t0 th8 P^P^.y 
« 8 % " p,ry of tha P eriod of ten 

years and the vendees would then have 

ThiTlftfif 0 ^ m r08pe#t °* the Property. 

•lanl 14 . lft . n8e , le8m> 40 b0 8imi,ar 
•lauee .ontemed in the do.ument in the 

Ihe vls 888 ' nam6ly ' that in the event of 
within .1" D0 ‘ pay,D « the Pnrebase money 

rbaoiute! ® 8 y88rB, ‘ b8 ,ale 8bal1 bB,oma 

AlTdhnn^ r !f 8 " ed *° ‘ ha ‘lees of Wahid 

*“"*» < 9 '. Abdul Oi ffir 

b 9 h°u j ^ 0,afftr Mt v. Anut Ali (6) on 
nehelf of the respondents. 

base eases, however, are distinguishable. 
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In the first all the terms and the ’snrronnding 
•iroamstanses do not appear from the 
report. It appears,however, that there was a 
separate agreement of even date with the 
deed of sale that whenever the eonsideration 
would be re paid on the expiry of 6 years 
from the date of sale, the property would 
be resonveyed, and furrherthat if the remain¬ 
ing amount of consideration money was paid 
within 6 years, the property would be reson¬ 
veyed, and the learned Judges in view of 
the language of the two deeds held that the 
transastion was a mortgage. In the sesond, 
as well as in the third case, there wa 9 no 
•hangeof possession and the consideration 
for the sale was inadequate. As already 
pointed oat, each ease mu4 tarn upon the 
terms of the particular document and the 
circumstances. 

Having regard to the circumstances which 
we have noticed abovs, we thiok that the deed 
m t^ie present case is a deed of sale out add 
out and not a mortgage. 

. Tde decrees of the Court below will accord¬ 
ingly be set aside and the suit dismissed 
without coses in all Courts as no costs 
were allowed in either of the Courts below, 
w ‘ °* A * Decree let aside, 

PRIVY COUNCIL. 

Appial prom thi Madras Huh Court. 

January 17, 1922. 

Pretent :—Lord Backmaster, Lord 
Atkinson, Mr. Ameer Ali 
and Sir Lawrence J mkins. 
MAHOMED IBRAHIM ROtVTHER 

—Appellant 
tereue 

Shaikh IBRAHIM ROWTHER 

AWD OT 1R8 — R* PO * DENTS. 

Muhammadan Law—Lubbai Muhammadans— Inhei (• 
tance—Females, whether excluded, from succession— 
Custom—Usage—Burden of proof—Proof—Custom and 
election to abide by old laic. 

Among the Lubbai Muhammadans, who are oon. 
verts from Hinduism, there is no custom or ueage 
exolading females from succession, [p. 1 ^0, col ?.] 
There may be a oustom at variance even with tho 
ralos of vluhammadan Law, governing the succession 
In a particular community of Muhammadans. But 
the custom must be proved and the burden of 
proving it lies on the party assorting it. [p n 
ool 2.J 

It is of the ossenoe of special usages, modifying. 
the ordinary law of succession that they should bo 
anoient and invariable: and it is further essential that 

they should be established to be so by clear aa4 
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unambiguous evidecce. It is only by means of such 
evidence that the Courts can be assured of their 
existence, and that they possess the conditions of 
antiquity and certainty on which alone their legal 
title to recognition depends, [p UP, col. 2] 

Abdul Hussein Khan v. Bibi Scma Dero , 4:- Ind. Cas, 
806; 46 I. A. 10; lb A. L. J. 17; 4 P. L. W. 27; 34 M. 
L. J. 48; 22 C. W. N. 853; ‘,3 M. L. T. 117; 27 C. L 
J. 240; 1 P. L. R. 1918; 20 Bom. L. R. 528; 45 C. 450; 
12 S. L. R. 104 (P. C.\ Ramalakshmi Ammal v. 
Sivanantha Perumal Seihurayar, 14 M. I. A. 570; 17 
W. R. 65Vj 12 B. L. R. 896; Suth P C. J. 6C3; 3 Sar. 
P. C. J. 108; 5 0 E R. 898, relied upon. 

Obiter— In their essential characteristics, custom 
and an election to abide by the law of the old status 
differ fundamentally as sources of law. [p. Il8, 
col. l.j 

Abraham v. Abraham, 9 M. I. A. 195; 1 W. R. P. C. 
I; 1 Suth P. C. J. 601; 2 Sar. P C. J. 10; 19 E. R. 
716 , referred to. 

Appeal fr( m a decree of the Madras High 
Court, (Sir John Wallis, O J. and Srinivasa 
Ayyangar, J.), dated 12 August 1915 (in 
Appeal Snit No 106 of 1914) and printed as 
30 Ind. Cas. £06, reversing a deorce of the 
Subordinate Jadge, Coimbatore. 

FACTS.— The parties to the appeal are 
Lobbai Muhammadans of tbe Sooni 6ett 
residing in the- Coimbatore Distriot, The 
* appellant brought the suit to recover his 
‘share in the estate cf Mahomed Husain 
Rowtber, as the heir of bis daughter, Potuu- 
thayee, Tbe respondents contested the suit 
on the ground that by a aertain austom in 
the community females were exaluded from 
inheritanae and that the appellant as the 
heir of Ponnulhayee.is not entitled to a share. 

The Subordinate Judge held against the 
custom set up and deareed the suit. On 
appeal, the High Court reversed the dearee 
of tbe Subordinate Judge and dismibeed the 
appellant's suit. Henae tbe present appeal. 

Tbe faatsandtbe terms of the pleadings in 
tbe case ave fully set out in tbe judgment of 
the Judiaial Committee. 

- Mr. Dube, for tbe Appellant.—The High 
Oourt is alearly wrong in finding that the 
•ustom was established in this ease. Tbe 
evidecae mainly consisting of deaisiocs of 
Courts from 1877 up to date, proves that 
there was no austom excluding females from 
inheritanae in the aommunity to whiah the 
parties belong. Mirabiti v. Vclhyanna (1) 
approved in Abdul Hutsein Khan v. Bibi Sona 

Dero (2). Under eection 16 of the Madras 

(1) 8 M. 464; 9 Ind Jur. 26 ; 3 Ind. Dec IN. s; 3 7. 

• (2) 43 Ind. Cas. SUr'; 45 I. A. 10; 16 A. L. J. l7; 4 
P L. W. 27: 34 M. L J, 48; 22 C. W, N. 353; 23 M. 
L t! 11 7; 27 C. L, J. 240* l P. L. R 1918; 20 Bom. 
It, R. 526j 46 C. 450j 12 S. L. U, iOi {P. C.), 


Civil Courts Act, 1II of 1873, all queetiona 
regarding inheritanae, marriage or any reli¬ 
gions mage or institution shall be deoided 
by the Muhammadan Law or Ly custom 
having the forae of law. Tbe custom alleged 
is not established. 

The respondents were not represented. 

JUDGMENT. 

Sir LiWRE^CE Ji/ kihs. —This is an appeal 
from a decree dated the 12 r .h August 1915 
of the High Court at Madras reversing' a 
decree of tbe Subordinate Judge of Coimba¬ 
tore, dated the 7th January 1914. 

The litigants are Lubbai Muhammadans of 
the Sunni sect, and the oontest is as to the 
devolution of the estate of Mahomed Hussain 
Rowtber. He died in l9C4 leaving a widow 
and three sons and also two daughters named 
PoDnuthay6e and Sulaiba Bi. 

Ponnntbayee died in September 19C5 
leaving a husband and a daughter. They 
are the plaintiffs in this suit. The defend¬ 
ants are the three sons of Mahomed Hussain 
Rowther, his widow and the two children of 
Snlaiha Bi who was dead at the institution of 
this suit. 

The plaintiffs claim shares in Mahomed 
Hussain’s estate as heirs of Ponnnthayee, 
and they are supported by the children of 
Sulaiha Bi, who make a similar claim as 
heirs of their mother. The contesting de¬ 
fendants are the three eons and their mother. 

The decision of tbe rival claims depends 
open whether the devolution of Mahomed 
Hussain’s estate is governed by Muhammadan 
Law as tbe plaintiffs contend or by a rule of 
descent exeluding females as the contestirg 
defendants maintain. 

Though it is common ground tbet 
Mahomed Hussain and the litigants are 
Muhammadan?,the «ontestingdefendant3 seek 
to esoape from the course of devolution this 
would ordinarily involve by setting up What 
they describe as an immemorial custom and 
ancient usage. 

In paragraphs 15, 16 and 17 of their 
written statement, they plead as follows :—- 

‘*15. It has been the immemorial coetomand 
ancient ueage in the Muhammadan families 
in the district of Coimbatore in general and 
in the families of these defendants and the 
relations in particular that they have followed 
tbe Hindu Law as regards the law of property 
and succession and partition. Only the male 
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members are entitled to sasaaed to the prop- 
ertie? of their acoeitors and females are 
exoladad from inheritanoe when thore are 
males. Beside*, it is also the anatom in the 
.Muhammadan families to give soon amount 
including jewels at the time of or immediate* 
ly after marriage to the female msmbars in 
lieu of their share?, and oonsistently with that 
usage defendants* father gave jewel?, sash and 
other moveables worth about Rs. 4,003 to 
the .mother of the setond plaintiff immediate- 
ly after the marriage and the plaintiffs’ 
•onduot in not adverting t> thij in the plaint 

is fraudulent. 

16. Ataording to that immemorial 
•uatom and usage the plaintiffs have no right 
♦o alaim a share in the share of Poanathayee 
Ammal while Ponnuthayee Animal herself 
had no share, 

• 1,7» It has been the custom also in the 
family of the plaintiffs.” 

. On the eettlementof isiues the following 
Vamorgtl others) were ordered (o be tri*»d : — 
(1) Are parties to suit governed by Hindu 
Law and whether Ponnuthayee, mother of the 
Besond plaintiff, was not entitled to her share 
in the estate of her desoaaed father M ihomed 
Hussain Rowther ? 

. <(8) Whether the suatom set out in para¬ 
graph 15 of the written statement is truo and 
valid? and if so, was the alaim of Pon- 
nuth&yee satisfied in ataordano therewith?” 

At the bearing an additional issue was 
framed at the request of the tonteUing de¬ 
fendants whioh raided the qiestion as to 
wheiher the suit wa9 birred by an earlier 
deoiaion. It sails for no diaoussion now as 
their Lordships see no reason to dissent 
from the oonourrant determination of tbo 
lower 0Oorts that this issue mast be answer- 
ad in the negative. 

And thus the only question that remains 
for decision ia as to this alleged austom or 
usage. The plea whish professes to forma- 
late it has been foraibly aritioised by the 
learned Subordinate Jaige in the eoarse of 
ms •ireful and disariminatiog judgment. 

He points out that iq its wider assertion it 
is untenable, ani even in it 9 narrower 
form it ij not established Ho might 

even have gone farther and prooouuaad the 

pleading bad. 

In the result he held that the devolution 

was governed by Muhammadan Law and do- 

• % 
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sUrei the plaintiffs entitled to the shard 

oUimad. 

The defendants anpsalad, and to meet the 
sritieism of the Sibordiaate Juigj they 
narrowed the definition of the ouitom. The 
9fch ground is that t »o Court bslow ought 
to have foand »he aa9tom allegsd at any rate 
as regard i toe Libbai sommanity resiling 

in the villages mentioned in the written 
statement.” 

On aopsal tbs High Court reversed 
the deoision of fchs Subordinate Judge 
aod dismissal the suit. The learned Chief 
Justice, instead of treating the sustom 
or usage as a matter for proof by the 
attesting defend inks, held in effeit that 
the Labbai Muhammadans in that part 
of Iodia at the data of their conversion 
from HinlaTm to the Muhammadan faith 
elected to retain the Hinda rule excluding 
women, and that th9 real question ip this 
suit was whether the plaintiff* had proved 
an abandonment of the Hindu rule of 
exclusion. 

Viswing th9 eviieneo in this light the 
Chief Jastie 3 held the eridenoo oral 
and documentary sufficient to show that 
the defendants’ family had adhered, with 
perhaps mo»t of the Labhais of the neighbour¬ 
hood, to the Hinda rale exslading the sun 93 « 
sion of females. 

Mr. Juitiae Srinivasa Ayyangar was 
more guarded in his opinion. Citing a 
passage from the judgment in Fininira Deb 
R licit v. Rijeswir Dai (3) aa a guide to thj 
standard of proof required, he regarded it as 
probable that “many of the Labbaia being 
reieut converts from Hinduism refcaiaei 
the mode of devola i oa of property aco)rd«ng 
to Hindu usages even after their oonver- 

• ’ll 

sion. 

He aoaordingly considered that the evidence 
to whioh he made spesial refereaie taken 
along with the evideao of the general 
prevaleoc3 of the practise was sufficient 
to prove the family custom set up. 

But it is a mieapprehansi m of the 
passage oited to treat it as a guide to. the 
stanlard of proof iu this oass. Theca the 
question at issae was whether in tha 
fan'ly tbeo under disoassioo there was a 
leg-il power to adopt. Hid its rasmbirs 
be9h Hiudas they wonid have been 

(3) 12 I. A.. 73 at p. SI: 11 G. 113; 4 Sir P. 0. J. 

01 Oj 9 Ind. Jur, 277i G lud, Dec, (n. a.) 1033 (P. 0.7, 
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governed by Hindu Law and there would 
hare been this- power. But though they 
afftoted to be B indue, that in fast was not 
their status ; the utmost that oould be said 
was that though the family had iDtrodnoed 
many Hindu suborns, they in f»ct were 
governed by f*m 1/ customs Of such a 
family it was manifestly appropriate to remark 
lb at the question is not tv ether the 
general law is mcd tied by a faun y omtom 
forbidding adoption, but whether with 
respect to ini eritanoe the family is grverned 
by Hindu Law, or by customs which do 
not allow an adopted son to inherit.’ 1 
But such a comment tan have no applica¬ 
tion to conditions as they exist in this 
vase. 

No doubt in Abraham v. Abraham (4), 
it is Eaid that a convert upon his conver- 
sion may rencu ce the old law by which 
he we a bound as he has renounced his old 
religion, tr if he thinks fit he may abide by 
the old 1 *w notwithstanding be has renoiv ced 
his old religion. It is not, however, suggested 
in the present ease that the Lubbais as a 
community have thought fit to abide by 
the entirety of their old law; the utmost 
that is said is that they, or rome of them in a 
particular locality, have followed the Hindu 
Law, not in ail respects, but in relation to 
property, succession atd partition. In their 
essential characteristics, custom and an 
election to abide by the law of the (Id status 
differ fondamenta;ly as soorcas of law, still, 
nwkirg every assumption in its favour, in 
the oireumsfcanoes of this ease and on the 
record as it stands there is di mode of proving 
this alleged election except by way of iofereDoe 
from actings and ootdaot that would establish 
a custom, so that along whatever line tlis 
•ase m*»y he approao v el the custom mint 
be established and the burden of proof of this 
is on the defendants. 

Their Lordships have dealt with this 
aspect of theoa-e at some length as it has 
evidently itfluenced the judgment of the 
High Court, Bub there is another aspect of 
it' by which (in their Lordships’ opinion) their 
decision must be guided. 

It is enaoted by the Madras Civil Courti 
Act, 111 of it 73, section 16, that all qudatioos 
regarding inheritacca, marriage, or ai.y 


(4' 9 M. I. A. 196} 1 W. R. P. 0. 1; 1 Suth. 
501 } 2 Sar. P. 0. J. 10 } 19 E, R,7i6 * 




religious usage or institution shall be deaided 

e^e the partie® are Muhammadans by the 
Muhammadan L*w or by oustom baviog the 
force of law. 

The litigants are Muhammadan* to whrnt 
this A at applies so t‘ at. prim a j cie all questions 
as to srcoe*sion among them must bs deo'ded 
aacording to Mu' ammsdan Law. In India, 
however, cu ’om plays a large part in 
modifying tte mdmaiy law, a» d it is row 
established that there m y bo a cu°trm at 
variance even wi'h the inlas of Mohan m dan 
Law, governing (he succession in a partiaular 
community of Muhammadans. But the custom 
must be proved. The essentials of a anatom 
or usage have been repeatedly defioed, but it 
will suffice to re T er to the resent decision of 
Abdul bu'tein Khan v. Bibi 8ona Dero (2) 
where the eppentials of a legal custom or 
usage and the requ : s!te§ of proof are fully 
disoussed. T*>e following passage from the 
judgment in Bamalakshmi Amrral v. Siva* 
nantha : erumal Sethur ynr (5) was sited as a 
•orreat and authoritative pronouncemant of 
the law on these points. 

“lr. is of the essence of special usages, 
modifying the ordinary law of saaceesion that 
they should be ancent and invariable; and it 
is further essential that • they should he 
established to be so by clear and unambigu¬ 
ous evidence. It is only by means of such 
evidence that the Courts can ba assured of 
their existence, and that they possess the 
conditions of antiquity and certainty on 
which alone their legal title to recognition 
depends.” 

Though the custom or usage as pleaded ia 
open to objection, still their Lor Iships will 
not reject the defendants’ contention on that 
ground, bit will deal with the ciseas though 
the loituiQ or usaje had been pleaded 
in a form that was free from fault. 

Tnere is no suggestion on the record 
that the rule of exclusion on which the 
contesting defendants rely has been established 
by judicial decision in the sense that thic 
can be predicated of the rules of property 
and succ^sion applicible to Khojas or 
CutchiMcmiDS in the Bombay Presidency, 
Therefore it is necessary to examine the 


f6) 14 M. I. A. 570. «7 R. 552; 12 B. L. R. 39fj 
2 Suth. P. 0. J. eOJ s 3 Sar. P. C. J. 108 j. 2 a.fiE. B, 
*98, 
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Oyidecoe to G6e whether it supports fcbe rule of 

anooesBion asserted by the contesting defend- 

ante. 

, This evidence is doeumentary and oral, 
and as the former is mire important and 
more trustworthy, their Lordships will first 
deal with that. 

The documents on which the defetd- 
ant* rely as proving the usage, begin in 
order of time with a dearee of the Madras 
High Court in Original Suit No. 5 of 1877, 
Exhibit XII, in whioh Mr, Justice Innes 
desided in its favour. 

There was, however, an appeal from his 
dearee whiah ended in a compromise, a 
airaumstanae whiah deprives his deoision of 
muah of its evidentiary value. 

Moreover, in lo85, an Appellate Benah 
of .the Court in Mtrabivi v. Vellayinnu (1) 
deaided that the custom of exaluaion in 
the ease then before them had not been 
proved, and this decision has been recently 
approved by the Judicial Committee in 
Abdul Hussein Khan v. Bibi Sona Dero (2). 

: The next document in order of time is 
the judgment in Original Suit No. 22 of 19C4, 
dated the 26th of February 190', Ex¬ 
hibit 111, where the custom was affirmed; 
but the decision in fact was based on that 
in Original Suit No, 5 of 1877, and has little 
or no independent value. 

•Then reliance is plaaed on the judg¬ 
ment in Ofiginal Suit No. 755 of t9C6, 
dated the 26th of September 191'*, Ex¬ 
hibit Is. But it is open to the comment 
that the decision was iLflienaed by that 
Riven in Original Suit No. 22 of 1904, as 
also was the judgment on appeal Ex¬ 
hibit XVI. Thus on an examination of 
these documents it may fairly be said that 
the several judgments are substantially 
hated on that pronounced in Original Suit 
No. 5 of 1877, which is open to the com¬ 
ment that has been made On its value. 

The documentary evidence on whioh the 
plaintiffs rely starts with the judgment 
Mtrabivi y. Vellayxnna (l), Tuere the 
High Court held even in second appeal 
that there was no evidence to justify the 
finding of the lower Courts in favour of 
the custom, and this decision, as already 
stated, has received the approval of this 

Board, in Abdul Hussein Khan v. Bibi Sona 

D*ro U), 


Then there follows a scries of document, 
some negativing the custom, others applying 
Muhammadan Law where the custom was 
not pleaded, and others proceeding on the 
assumption that it was Muhammadan Law 
that applied. In all these instances tha 
parties before the Court were Lubbai 
Muhammadans. The first is a judgment of 
the 15th July 1890 in Original Suit No. 85 
of 1890, Exhibit L, followed by a judg¬ 
ment on appeal in that suit, Exhibit M, 
in both of whiah the right of a female 
to succeed under Muhammadan Law is 
recognised. 

On the 3rd October 1892 judgment was 
pronounced in Original Sait No, 373 of 
1891, Exhibit 0, where the rights of 
females were treated as governed by 
Muhammadan Law. 

On the 23rd January 1893 a petition for 
a succession certificate, Echihit F, was 
presented, and female members of the 
family were made counter petitioners as 
though the rights of the parties were governed 
by Muhammadan Law, 

On the 2nd August 1897 the High 
Court passed a decree, Exhibit G, confirm¬ 
ing the decree of the lower Appellate 
Court, with the result that the sisters 1 
right to share?, according to Muhammadan 
Law, wa9 established, though the custom had 
been pleaded. 

On the 30th September 1901 it was 
decided by the judgment in Original Sait 
No. 753 of 1900, Exhibit B, affirmed on appeal 
by the judgment of the District Jndge, 
Exhibit Bl, that a female in a Lubbai 
Muhammadan family was entitled to a share. 
In this case a custom was alleged that a 
woman is given by her family, at or about 
the time of her marriage, her share, or the 
equivalent of her share, in the estate of her 
own family. The custom was negatived, 
though the District Jadge seems to have 
thought that the appellants would have been 
entitled to more favourable consideration had 
they pleaded that they had retained the 
Hindu Law of inheritance and succession 
instead of setting up a spesial custom at 
variants with the Muhammadan Law. 

On the 5th of Juue 1903 a plaint in 
Original Suit No. 337 of 1903, Exhibit O, was 
presented in which it was takon for granted 
that the rights of a female were governed 
by Muhammadan Law. 



120 INDIAN 

HAEOMtD IBA1H12 t>. SHAIKH lBaiHiM, 

On the 30th March, 1903, there was a 
judgment in Original Sait No. 238 of 1902, 
Exhibit R, which assumed a right to a 
share in a female, though it hold that in 
the circumstances of the oase the female’s 
right was barred ander Muhammadan Law. 

The judgment dated the 13th January 
1904 in Original Sait No. 36 of 1901, Exhibit 
H, and that dated the 4th December 1895, 
in Original Suit No. 34 of 1294, Exhibit N, 
proseed on the same assumption. 

On the 18th Ostober 1906 and the 2nd 
January 190? petitions for succession certi- 
States, Exhibits K and P., were presented, 
by daughters, and on the 2nd September 
1910 by a judgment in Original Suit No. 33 
of 19C8, Exhibit Q, the right of a widow and 
daughters to shares asoording to Muham* 
madan Law was affirmed. 

It will thus be seen that over this series 
of years the rightj of female members of the 
Lubbai Muhammadan community, under 
Muhammadan Law have been repeatedly 
asserted and recognised, and that on three 
ocoasions the rule of exolasioD, when pleaded, 
has been expressly negatived. 

When this documentary evidence is con¬ 
trasted with that adduced in support of the 
alleged rule of cxoluoioo, it cannot be said 
that the oastom or usage is supported by 
clear and unambiguous evidence. On the 
oontrary, so far as the weight of docu-nent- 
ary evidence goe~, the preponderance is on 
the side cf the plaintiffs. 

Turning then to the oral evidanoe their 
Lordships oannot 6nd in it sufficient proof 
to support the defendant.*’ plea. 

The witnesses were all examined before 
tbp Subordinate Judge who male in bis 
judgment a careful and oritical examination 
of their evidence with the result that he, 
was unable to find the oa&tom or usage mov¬ 
ed, and their Lordships can see no suffiiient 
reason for questioning his appreciation of 
the evidenoa. Hs evidently did not consider 
that the witnesses called by the con¬ 
testing defendants held a position in the 
community entitling them to greater credit, 
than those called by the plaintiffs, and this 
appears to their Lordships to be a just esti- . 
mate of their worth. 

There is a witness wlo holds an office that 
should have enable 1 him to speak with soma 
measure of authority and that ia P. W. No. 5 
Khazi of Pallapati, and the same may be 
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said of P. W. No. 7 a Moulyi, but the Subordi¬ 
nate Judge evidently was not impressed by 
either of them. '• For what it may be worth, 
however, both assert that a Lnbbai's estate 
is divided according to Mahammadan Law. 

Looking then at the whole of the evidence, 
documentary and ora), their Lordships con¬ 
sider it falls far short of the standard of proof 
requisite to establish a custom or nsage 
excluding females from succession 

It merits notice too that the custom as 
pleaded is not limited to the exclusion of 
females, but asserts as a part or at any rate 
an aooompaniment of it that it is the custom 
to make a gift to female members at the 
time of or immediately after marriage in 
lieu of their shares ; and it i9 alleged tbal 
consistently with that nsage the defendant’s 
father gave jewels, cash and other moveables,’ 
worth about Ri. 4,030 to the mother of the' 
second plaintiff immediately after marriage. 

This is nsgativsd by the Subordinate 
Judge and from this conclusion the High 
Court expresses no dissent. 

The result then is that their Lordships will 
humbly advise His Majesty that tha decree 
of the High Ooart should bo set aside and 
the detree of the Subordinate Jadge restored, 
with the variition that a day be fixed by the 
Oonrt of the first instance for the appointment 
of a Commissioner in lieu of the 7th Febxu- 
ary, 1914, and that the contesting defendants 
do pay to the plaintiffs their costs in the 
High Court. 

S x years have elapsed sinoe ths date of 
the decree under appeal, and a9 no satis¬ 
factory explanation is given of this long 
delay there will b9 no order as to the coats 
of this appeal. 

s. i). Appeal alien;id. 

Solicitors for the AppellanL^Mosiro. 
Ban ore , Rcge-8 and Nevill. 
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NAGPUR JUDIGUL COMMISSIONER’S 

COURT. 

Second Oiyil Appeil No. 164 OP 1921. 

April 7,192 l. 

Present; — Mr. Hallifax, A. J C. 

OHUNGA PRASAD and otbers 
—Plaintiffs—Appellants 

tersut 

PRULWA— Defendant—Respondent. 

Imperfect partition—C. P. Tenancy Act (XT of 
1898^, ss. 40, 47 —Transfers of holding less than R* 100 
in value — Registration — Transfer, whether ritiated 
bj) fraud—Renvedy to set aside transfer. 

When two co-proprietors of a village divide up 
the sir. land between them, to hold portions of it 
separately, they make an imperfect partition of 
that village, each has. a separate patti comprising 
the sir land he holds in severalty, and the whole of 
the rest of the village forms what is called a shamilat 
patti. [p. 122, col. 2 1 

Dhondba v. Vishioanath, 16 C. P.,L. R. 143, approved. 

The mention in section 47 of Act XI of 18:4ti tC. P. 
Tenancy Act of the provisions of section 4T inclu- 
des the provisions of both sub-sections 3) and \5) of 
that section and does not refer to those of sub¬ 
section (Hi only and that section 47 applies to trans¬ 
fers in which the consideratipn is above Hs MJO, 
aB well as to those of less value provided no question 
of fraud arises, which will vitiate any transaction of 
itself, [p. 12 /, co!. 2 ] 

Qaneshdas v. Shankar, 13 Ind. Cas. 909; 8 N. L. R. 
27, relied upon. 

The proper remedy of a landlord to set aside 
a transfer of an occupancy land by a tenant, not 
vitiated by fraud, is by an application by him under 
section 47 of th3 Tenancy Aot and not by a civil 
suit. [p. 1?2, col. 2; 123, col. 1.] 

Appeal against a decree of the Additional 
Distriot Judge, Raipur, in Civil Appaal 
No, 189 of 1920, decided on the 11th January 
1921. 

PACTS of this oase appear from the follow* 
ing judgment of the lower Appellate Court 

The defendant-appellant is a co-sharer of 
M.o$sa Ohhaohhanpare, Anandi Chamru and 
others were also oo-aharers of the village. 
Thus there were several oo-sharers and they 
held sir land in severalty. Anandi Chamru and 
others mortgaged their share to one Shyam 
Sopder excluding anltivating rights in the 
sir which they held separately and wbioh 
•ousisted of 37 fields and oomprieod an area 
of 15 07 acres. Shyameander obtained a 
(leerse on his mortgage aod made it absolute 
in 19.8 aid then sold the foreclosed share to 
the plaintiffs in this ease. In -9-.0 Anandi 


and others who became ex.propriefcary tenants 
of their sir land transferred the same to the 
defendant by a registered deed for Rs 9^1 
The deed was registered by the Registering 
Offioer as the document was styled as a 
deed of surrender and the defendant was 
described as the malgntar of the village 
and the executants were described as 
his tenants. The plaintiffs brought a 
suit to eject the defendant from that land on 
the ground that they were the proprietors of 
Anandi and others in respect of this land 
and the defendant was a trespasser. 

The suit was instituted in the Oonrt of the 
Muceif and the defendant raised an objec¬ 
tion that the Munsif bad no jurisdiction to 
entertain the suit. The Munsif decided that 
he had jurisdiction to entertain the suit. 
On the merits the defendant admitted the 
mortgage in favour of Shyam Sunder and his 
decree but pleaded that he was not aware 
of the sale to plaintiffs by Shyam Sunder and 
that neither Shyam Sunder nor the plaintiffs 

obtained any rights in the sir lard in 
question and that they oculd cot maintain a 
suit for ejeotment. The mortgagors are not 
parties to this suit. 

The lower Court decided that the sale to 
defendant was fraudulent, that the mort¬ 
gagers were the ex-proprietary tenants of 
Shyam Sunder and the plaintiff and that 
defendant obtained no title to retain pos¬ 
session of the land and so it deoreed the claim. 

The defendant has preferred an appeal 
against the decree of the lower Court and 
the main point urged is that a Civil Court 
has no jurisdiction to entertain the euit. 
The defendant being a fractional co sharer 
and not a Lambardar, the transaction 
amounts to a sale and not a surrender. 
The sale beiDg of immoveable property worth 
more than Rs. 100 the same cannot 
be effected without registration. In thic 
case the document too is registered so but 
fer the provisions cf section 46 of the O. 
P. Tenanoy Aot the transaction is 
perfectly valid. The oase of Ohamru Sao Bania 
v. Tulatdin Singh (1) has no application as the 
present document is a registered one. Mo 
ptima f.cie it would appear that a Civil Court 
has no jurisdiction to entertain tbo snifc and 
the plaintiff’^ remedy is by an application to 
a- R^vjcue Officer under secrion 47 of the 


(1) 17 C. P. h, IX, 49, 
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C, P. Tenancy Aat. The jurisdiction 
is determined by the allegations in the 
plaint and the defendant is described as a 
trespasser. Bat even this would not go to 
the rescue of the plaintiffs as they admitted 
in the very plaint that d-fendant obtained 
title by a registered document. 

The case has, however, to be looked at from 
another stand point 1 . 0 ., a9 a suit between two 
co-sharers. Plaintiffs are co sharers of the 
village and the defendant is also a 00 sharer 
and this fact takes the case out of the pur¬ 
view of section 47 of the 0. P, 
Tenanay Act. If defendant were not a co- 
sharer, the Civil Court would have no juris¬ 
diction to entertain this suit. As they are 
co-sharers, the suit is to be decided on the 
prinoiDles laid down in Ramdayal v. Gulabia 
Bax (2). 

it is true that as the sir lands are held in 
Bevaralty the plaintiffs become the proprietors 
of the ex proprietary tenants. This only 
means that the latttr are liable to pay rent 
for their land to the plaintiffs. Bat all the 
same this rent is to be taken into accoant at 
the time of adjasting the village profits 
among the several cc-3harers. The plaintiffs 
cannot ignore their position as fractional 
co-sharers and the defendant’s position as a oo- 
sharer in dealing with this land. The plaintiffs 
obtained only proprietary interest ia toe land 
and they still have it and cannot claim to 
recover exclusive possession of that land from 
the defendant. They may treat the defend¬ 
ant as a tenant of the land or may treat him 
as a proprietor and claim joint possession on 
payment of a proportionate share of the 
purchase money but they cannot treat him as 
a trespasser. 

The 6uit is an ill-conoeived one, plaintiff 
having no right to exclusive poseession of the 
land as against the defendant, i would, there¬ 
fore, allow this appeal, set aside the decree of 
the lower Court and dismiss the plaintiff’s 
suit as untenable. The respondent to bear 
appellant’s costs of both the Courts. 

Mr. J. 0. Ghosh , for the Appellant, 

Mr. S . 0. Vutta Choicdhwy , for the Re- 

spondent. 

JUDGMENT.—The state of tbiogs in 
regard to the proprietorship of the Uud in 
dispute here is dearly explained in Dhon.ba v. 


Vishwmath (3), When two co-proprietora of ft 

village divide od the air laad between them, 
to hold portions of it separately, they make 
an imp9rfest partition of that village; each 
has a separate patti comorisiog the sir laud 
he holds ia severalty, and the whole of the 
rest of the village forms what is called a 
shamilat patti. Biforethe transfer of their 
present share to the plaintiffs their trans¬ 
feree 1 held the whole prop istiry right in a 
oartaio portion of the sir land. This whole 
right they transferred fc) tbs plaintiff., who, 
therefore, bscams sole Unilords of that land, 
holding it as a separate patti. The fact 
that at the sams time they acquired the 
transferor’s joint interest in the shamilat 
patti and that that shanilat patti was very 
much bigger than any separate patti, makes 
no difference whatever, bsyond leading to a 
confusion of ideas. 

The position then is this. Tho plain¬ 
tiffs are sole landlords of the osoapancy 
holding in qaestion. The occupancy tenants 
of that land transferred it for Rj. 921 to the 
defendants who are strangers and not co¬ 
sharers in the proprietary interest of that 
land. This dooament was by mistake admit¬ 
ted to registration, the mistake arising from 
the fact that the transferees are co*proprietors 
of other land in the same village. I agree 
entirely with the ruling of Stanyon, A. J. 0„ 
in Gansshi is v.&hmkar (4) that the mention 
in section 47 of Act XI of 18-8 of the provi¬ 
sions of section 46 includes the provi¬ 
sion* of both sub sections (3) and (5) of that 
section and does not refer to those of sub¬ 
section (3) only, and that section 47 applies 
to tranefers in which the consideration is over 
Rs. 10 J as well as to those of a less value, 
provided no question of fraud arises, which, 
of course, will vitiate any transaction of 
itself. Here, however, the registration was 
obtained by mistake and not by fraud. The 
learned Judge of the lower Appellate Coarfc 
was himself under the impression that the 
defendants were joint landlords of this land, 
and it is scarcely to be wondered at that 
the defendants made the same mistake. 

The proper remedy of the plaintiffs 
was, therefore, by application to a Revenue 
Officer and the jurisdiction of the Oivil Court 
is ousted. The decree of the lower Appellate 

(3) 15 0. P. L. E 143. 

(4; 1,5 Ind. Cas. y09j 8 N. L, R. 22. 


(2) 4 N, L. R. 120. 
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Court dismissing (he suit was, therefore, 
right, though it is based on error. The 
plaintiffs' application to a Revenue Offiier 
will bt 11 be well within time if he can bbow 
cause for the application to it of seotion 14 
of the Limitation Aot. The appeal is dismiss¬ 
ed, but, in the special circumstances of the 
•a-e.Iorder that each party shall pay its own 
costs. 

0. m, d. & J. p. 

Appeal dismissed . 


LAHORE HIGH COURT. 

Oivil Miscellaneous Petition No. 402 

or 1920. 

November 19, 1920. 

Fresent : —Mr. Justic» Sbadi Lai, Chief 
Justice and Mr, Jos ioe Leslie-Jones. 
HARI PA RSHaD, ADOP1ED «ON OF 

BALDEV SaHAL— Defendant— 
RkSPcNlENT— Petitioner 

versus 

Mmammat SOOG^x DEVI wuow CF 
BHAGWAN DaS—Plaintiff—Appeulint 
i • —Rcbpondent. 

Citil Procedure Code (Act V of ) s. 89, 0. 
XXIII, r. N —Award without intervention oj Court 
during pendency of litigation, whether can be recorded 
as adjustment—"By any other law for the time being 
in force” meaning of. 

An award made without the intervention of any 
Court, and during the pendency of litigation, cannot, 
unless it is consented to by parties, be recorded as an 
adjustment under Order XXIII, rule of the ( ivil 
Procedure Code, and section of the Code operates 
to bar the enforcement of it by one of the parties, 
[p. E«,col.’».] 

Harakhbai v. Jamnabai, 19 Ind. fas. 788; 37 B. 089; 
16 Bom L. R 3<0, P r agdas v. Qirdhardas, 26 B. 76; 3 
Bom. L. R 431, dissented from 
The words “by any other law for tho time being 
in force” contained in section 8'-* of the Civil Pro¬ 
cedure Code, refer to some law extraneous to the 
Code of Civil Procedure, and cannot be legitimately 
held to cover Order XXIII, rule 6. [p. i2<*, col. 1.] 

, Pefcitior, under Order XXLi , rule 3, Oivil 
Procedure Code, piayiDg that the arbitra¬ 
tor’s award may be accepted and a decree 
passed accordingly, 

Mr. 8 undar Das, for the Applicant, 

Bakhsbi Te* Ohand and Mr. Mokand Lai 
Pure, for the Respondent, 


ORDER.- During the pendency of aa 
appeal >o this Coart from a decree of 
the Senic r Subordinate Judge of Amballa 
the patties to the suit, withont asking for 
the intervention of any Court, referred tbeir 
dispute to the decision of an arbitrator who 
gave an award which was mainly in favour 
of the defendart respondent, who thereupon 
asked the Senior .subordinate Judge to 
record tbe award under Schedule II or, in 
the alternative, under Order XXIII, rule 
3 of the CiV'l Procedure Code. The appli¬ 
cation vi as rejected and tbe defendant- 
respondent now ask* this Uonrt to make an 
order under the said rule. 

Counsel for the plaintiff appellant, however, 
contends that any agreement to refer the 
subject matter of a suit to arbitration during 
its pendency is unlawful without the 
intervention of a Court and that, even if it 
is lawful, the Court cannot take cognizance 

of tuch an agreement. 

Numerous authorities have been cited 
before us, but it is not necessary to d.acoas 
them all. There are no doubt certain rulings 
which can be cited in support of the appli¬ 
cation, but some of them were prior to Act V 
of 1903 and in others the remarks are 

obiter. 

Harakhbai v. ,hmnabai (») whioh followed 
Pr gtas v. Qirdhardas (2) is in faot the only 
ruling in which, after a discussion of the effect 
of section t9of Act V of 1908, it has been 
held that an award made without the inter¬ 
vention of the Court during the pendency 
of a litigation could be filed under Order 
XXIII, rule S, and even in that case it was 
found necessary to resort to the provisions of 
Sohedule il. 

Progdas v. Qirdhardas (2) bad, however, 
already been dissented from in Rukhanbai v. 
Adamii (3). A ruling which was not referred 
to in Harakhbai v. Jamnabai (1) and there is 
still later judgment of the same High Court, 
namely, Shavaksha Dinth% Davar v. Tyab 
Hiji Ayub ( 4 ) in which, though Harakhbai 
v. Jamnabai (1) was not referred to, Iragdas 
v, Qirdhardas (2) was regarded as no longer 
binding, and it was held that no applica¬ 
tion can be made to obtain a decree on an 

(1) 1ft Ind. Cas. 786- 37 B. 639; 15 Bom. L. R. 310. 

(2> 26 B. 7«; a Bom. L. 3. 481. 

(3) 1 Ind Cas. tf 2: 83 B. 0 '1 '0 Bom. L. R. 366, 

{ 4 , 37 Ind. Cas. 140; 40 B. 386; IS Bom. L. R. 569, 
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awa^d eiiept as provided in aeetion 89 of 
Att V of 1908. - 

For the purpose of oar decision in this 
ease, it is not necessary for us to go the 
*rhole length of Bhin 8ingh y. Kahn Singh 

(5), the decision on whish Bakbehi Tek 
Ohand relies for hie proposition that the 
agreement to refer was unlawful, though 
it may be remarked that in Qhulam Khan 
V. Muhammad Raman (6) their Lordships 
of the Privy Oouneil had not to eonsider 
the effect of section 375 of the old Code 
tnow Order XXIII, rule 3) and that the 
remarks of Maclean, 0. J. in Tincottry Deg 
v, Fakir Chand Bey (7) were obiter as 
no award had been made in the case. 

Granting, therefore, that if such an 
award is made and it is agreed to by the 
parties it may be recorded as an adjustment 
under Order XXIII, role 3, we are never- 
theless of the opinion that if it is not con- 
sonted to, it cannot be recorded as an 
adjustment and that any attempt to enforce 
it by one of the parties is precluded by 
reason of section 89 of Act V of 1908 
which lays down that " Save in so far as ia 
otherwise provided by the Indian Arbitra- 

by any other law for 
force, all references to 
by an order in a suit 

, proceedings there¬ 

under, shall be governed by the provisions 
contained in the Second Schedule. ” The 
words by any other law for the time bsiog 
in force contained in that eaotion, mast, 
we ‘hint, refer to some law extraneous to 
the Code of Civil Procedure and cannot 
be legitimately held to cover Order XXUT 
rule 3. The grave difficulties which neces’ 
sarily follow the adoption of the view for 
which the applicant contends, are very clearly 
set forth in Shavaksha Dinsha Bivar y, Tjab 
Haji Ayub (4) by Madeod, J., whose* argu¬ 
ments and reasoning we adopt. It can 
never have been intended that a person 
who gets an award without the intervention 
of the Court should be in a better position 
than ore who has applied to the Court for 
an Order of Reference under the Second 
Schedule. 

(6) 16 Ind. Cas, 140: 116 P„ B. 1912; 191 P. W n 

1912*. 6 P. L. B. 912 Sup. ' 

(6» 29 C. 167 (P. O.), 6 O. W. N. 22 fi ; 29 I. A. 61, 
12 M. L. J. 77; 4 Bom. L. B, 161; 8 Sar. P. 0. J. 16 »•* 
26 P. R. 1902 <P. 0.). AO ’ 

(7) 30 0.218; 7 C. W,,N, 180, 


tion Act, 1899, or 
the time being in 
arbitration whether 
or otherwise, and 


There is no application before ue that 
the present application should be treated as 
one under paragraph 20 of the Second 
Schedule and as we hold that Order XXCII, 
rule 3 is inapplicable, we dismiss the appli* 
•ation with costs, 
w. c. A. 

Application diemitted. 


PRIVY COUNCIL. 

Appeals from the Oalcotta High Court. 

January 17, 1922. 

Present: —L^ri Backmaster, Lord 
Atkinson, Lord Carson, Mr. Amser Ali and 

Sir Lawrence Jenkins. 

SANYASI OHARAN MANDAL— 
D*fe.»idant—Appellant 
versus 

KRISHN ADHAN B ANER JI and otherj—• 
Plaintiffs—Respondents. 

Hindu, joint trading family—Dayabhaga School - 
Distinction between ancestral business and one started 
after ancestor 8 death—New business started by Karta — 
Insolvency—Adjudication of adult members—Debt con - 

hal edf o p . urp ° se A s ° f s neW bu9iness -Liability oj minor’s 
share-Contract Act (IX of 187 2), ss. tl 7> W-Minor, 

nru 'T °n as P artner - p ' 0°f-Plea and issue,absence 
of—High Coiirt power of, to set up new case-Part, 
ner, minor whether can become. 

nnl of d , iB ^ inc ^ oa between an ancestral bnsiness and 
one started after the death of the ancestor, as a 

source of partnership relations is this that in the 
fr^o 96 those . relation s result by operation of law 

n r-7, S r ° n the death of the ancestor to 
an established business, with its benefits and obliga- 

the ° ther case fche 7 reafc ultimately; 
[p. 127 ^l 4 ”] 1 arran ^ emenfc between the parties. 

a ^ int , tr f ad ^ g , family governed bv the Days- 

notTiahI« l f° °a 5 mdu baw * the share of a minor is 
a h \ f ° r debfc9 contracted for the purposes of 
tho ?[ ba8lQ0B9 afcarted by the Karta or manager of 
aduUm« 7 » ° n ad i udicat iou in insolvency of the 
does not °1 fc £ e fami, r> a uch minor’s share 

the new fi • m he Kecei . ver - If. however, any of 
minor th^R 3 assetB g8fc into the possession of the 
the hAn«fit R ? e fl er 13 entit,ed to realise them for 
indiv^ntf n , fc . he K9neral hod y of creditors, an 
those o.< 3 QPf f Gf cann °t, in an}' event, realise 

he LpAii 9 f ° r h ‘ 3 own benefit and without addin* 
the Recover as a party, [p. 12°, cols. 1*2] 

der -^° briug 80 °tion 2i7 of the Contract Act 

admitted toTh^ 5* Pr «° Ved that the minor haa 
wl^ri lL f f bG b8aefita of the partnership, but 

at the trial *Vf - 1S neifc b© r pleaded nor made an issue 
at the trial, it is not open to the High Court, withoit 

inviting specific evidence, specially, directed to the 

point, to hold the admission proved, and thus set 
up a new case in appeal, [p, 1*7, col. 2 1 

a iZr OU r der tbe a * e of ma 3 or ity cannot become 
a partner by contract, and so, according to the 
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definition of the term “firm” in section J39 of the ge: eral tody of creditors bat for the ir 


Contract Aot, lie cannot be one of that group of 
persons called a fiini [p. 129, col. 1-3 

Mohori Bibeev. Dhannodas Ghot>e t 3Q I. A. 114; 30 C. 
639; 7 C. W. N. 44:: 6 Bom. L. R, 421; 8 Sar. P. C. J. 
874 (P. C.), followed. 


Consolidated appeals from two detrees of 
the Calcutta High Court, Mr. Justice N. R. 
Ohatterjea and Mr. Justite Newbould dated 
the 31st January 1919, reported as 51 Ind. 
Cas. 5b7, reversing those of the Subordinate 
Judge, 24-Parganas and remanding the cases 
for inquiry and further trial. 

FACTS.—The appellant is odq of five 
brothers who bad an acoestral trade. 
After the death of their faiher, the eldest 
brother started a new business in addition 
lo the ancestral one. The businesses 
flourished for sometime but in 1912, there 
arose finanoial difficulties. At the instance 
of a creditor, the four adult brothers of 
the appellant, who was then a minor, were 
adjudged insolvents and a Receiver was 
appointed. Eventually, the Receiver was 
directed to take possession of four-fifths of 
the joint family property and the appellant, 
through his guardian, got his one-fifth 
share. The respondents who were creditors 
of the insolvents in their new business.did 
not get their debt paid in full by the Receiver. 
/£Jiey brought the present suits to realise 
: ^he balance from the share of the appellant 
?On the ground that he was a partner in 
'-• the Dew business and liable for the debt. 
They failed to add the Receiver as a party. 

The Subordinate Judge held that neither 
the miner nor his share was liable for this 
debt and dismissed the suits. On appeal, 
however, the respondents relied upon the 
provisions of the Contract Act and claimed 
that the appellant was liable as he was in 
receipt of benefit from the new business. 
The High Oonrt agreed with their con 
tention, allowed their ajp3als and remanded 
the suits to the first Court for farther 
inquiry and trial. 

The present appeal is preferred by the 
appellant against the said orders of the 
r High Court, 

Mr. Kerncorthy Bract t tor the Appellant — 
The appellant disclaims all rights . ami 
liabilities in the new OrphanguDj business. 
He expressly denied ' it id the written 
statement filed, by his guardian and ratified 
it after he attained majority. The ro 
Bpondents are not suing for the benefit of the 


individual becefit. If aDy property of the 
firm is found to be in the hands of tho 
appellant, it is the Receiver that should 
sue to reoover it. The Receiver was at 
least to be made a parry. Objection ai to 
tho absence of the Receiver from the vnit 
was taken at the earliest stages of the 
suit and an issue also was framed. The 
High Court was wrong in holding that 
the respondents were entitled to an enquiry 
whether the appellant ha9 get any assets 
of the OrphanguDj business in his hands. 
The provisions of the Oontraot Act do not 
help the respondents. A person under the 
age of majority saoDot become a partner 
by contract. Mohori Bibo v. Dharmoias Qhose 
(l). So the appellant could not have been 

a member of tho Orphaugunj firm, 

Mr. DeQruythtr , K. 0 , and Mr. Bailees, 
for the Respoadents.—The business was the 
business of a joint family. The appellant 
has actually got I/6th of the family property 
and we aro entitled to follow it in bis 
hands. The business was nst a new one 
but only an extension of the oil. It was 
carried on for the benefit of tho joint 
family. The Courts have gone wrong in 
their law. Our contention is that it was 
joint family property liable for the joint 
family debts but not that of a partnership 
between the brothers. We, could npt 
appeal beoauae the decision was in , oar 

favour. * 

Mr. K. Btoiun replied.—The suits are on 

pro-notes not signed by the appellant. The 

respondents now wish to quarrel with the 

findings of fact as to whether the minor 

is personally liable. 

JUDGMENT. 

Sir LiwaiNC* JBasics.—These are consoli¬ 
dated appeals from two deorees of the High 
Court of Judicature at Fort Wili am m 
Bengal, passed in separate suits on the 
31st January 1*19, reversing two decrees 
of the Subordinate Judge of the 24 Par- 
ganas, dat*d the 28th February 1916. 

. j n ea «h an t a money-decree was sought 

against the present appellant, who was a 
minor at its institution. Ooe suit was 
broaght on a hand-note signed by the minor c 
tiree adult brothers, the other on a kith- 
chitta , signed by his four adult brothers, 

CO 30 I. A. .U, 30 C. *3*7 C , W. S. 5 Ban, 

li, R. 4M; 8 Sar R- 0- 



126 


INDIAN oAses; 



SANYASI OHARAM MAMDAL 0. KRI8BMADHAM BANIRJI, 


the youngest of them haviog then attained 
majority. 

The ground of liability stated in the 
plaint ia that the defendant and his bro¬ 
thers are owners and partners in ancestral 
businesses,and the money claimed was borrow- 
ed by the brothers for the purposes of 
the businesses. 

The minor was defended in each ease by his 
guardian for the suit. 

The defendant and his brothers were the 
five sons of Bhuban Mohan Mandal, a 
Hindu governed by the Dayabhaga -Sciool 
of Law. He died in November, 18^, and 
at that time his two younger sons were 
minors. Nil Ritan, the eldest brother and 
the Kart 1 of the family, was appointed 
their guardian under Act - ill of lo90. 

Bhuban Mohan had two b isinesses, one 
for fuel wood at Munshigunj, and the 
other for rise and other artioles at ETalibazar, 
Each devolved as an ancestral business on 
the five sons, and was carried on by Nil 
Ratan as the Karta t assisted by his adult 
brothers. After the fatoer's death a new 
business in rise was started by Nil Ratan 
at OrphanguDj, and it is the defendant’s 
•ase that the money sued for was borrowed 
exclusively for the purpose of this business, 
and that the business was not ancestral. 

Toe Subordinate Judge decided in the 
defendant’s favoar and dismissed the suits. 
The High Court on appeal apparently took 
the same view in the first instance, but as 
the result of a re-argument, set aside the 
Subordinate Judge’s decrees and directed 
eerfiain accounts against the defendant, not 
because his liability was established but for 
the purpose of determining whether or not 
he was liable. It is from these deorees of 
the High Court that the present appeals 
have been preferred. 

A preliminary objection was taken that 
the appeals did not lie “because the order 
was not final,” bit thsir Lordships did 
not give effect to it and the appeals have 
been heard. 

The businesses were conducted by Nil 
Ritan and his adult brothers for many 
years with success. Ultimately, however, 
there were fioaLCial diffioal ie-j, and on the 

19th February, I9i2, proceedings under the 
Provincial Insolvency Act, U07, were com¬ 
mence i by a creditor agiinst all five bro¬ 
thers in the Court of the Distriofc Judge 


at Alipur. It was established to the 
eatisfaotim of the Jodge that the defendant 
was a minor and so ooul 1 not be adjudicat¬ 
ed insolvent, and that the minor was a 
joint owner in the family business inherit* 
ed from his father. There was, however, 
an adjudication against the adult brothers, 

they being the members of the firm Br u- 
ban Mohan Mandal and Nil Ratan Mandal.” 

A Receiver was appointed under sec'ion 
18 (1) of the Act, and the property of the 
insolvents thereupon vested in hi n. He 
wrs ordered to realise not ody tie four- 
fifth shares of the insolvents in 4ne joiat 
property, bat alsi the mioor’s share in the 
joint properties acquired after the father’s 
death. As a result of his insolvency, Nil 
Ratan was removed from the guardianship 
of the minor, and Mati Lai Roy was ap¬ 
pointed in his place. 

On the 19th August 1912, with the 
sanction of the Judge, Matt L*1 Roy and 
the Reoeiver agreed to apDoinc aa arbitra¬ 
tor to effect a partition of tie immoveable 
properties, and on the 8th Oct bar 1912 
an award was made uoder which the minor 
got one fifth in both ancestral and afrer- 
acquired properties, Mati Lai Roy having 
claimed that the after-acquired properties 
were purchased out of the income of the 
ancestral properties. On the 14th January 
1912 a decree was passed in terms of the 
award. 

In the meanwhile cross appeals had been 
preferred by Mati Lai Roy and the credi¬ 
tors from the orders of the Judge iu insol¬ 
vency, and on the 17th March A9.4 th*y 
were heard by the Hi*h Court with the 
remit that the order refusing to adjad.oate 
the minor an insolvent was affirmed, bat so 
much of the order as directed the Receiver 
to realise the minor’s share was set aside t 
and in lieu thereof it was ordered tnat 
the Reoeiver should * take pAssession of 
four fifths share of the bu ioeis, and f Aar 
fifths chare of all the pr perties purchased 
since the death of Bhnbin Mohan Maadal, 
and also four fifths share of the other 
propertiei jointly held by the infant and 
hi* brothers.” 

It is in these oirccm stances that the 
present suits were oommencad t as the 
divilend received by the plaiotiffs in the 
insolvency fell short of the amount due. 
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II iB established by corourrent findings 
by tbe lower Courts, first, that the morcy 
now in suit was brrrowed exclusively fcr 
the purr ores of tbe OrrheDgnij lusiness, 
and tecondly, that this but ices* was neither 
anoestial nor an extension of tbe ance-t al 
business. These findings most now be 
deemed conclusive, and this strikes at the 
very root of tbe ease made by tbe plaint 
iffa in the first Oonrt. 

Tbe distinction between an ancestral 
business and one started like tbe present 
alter tbe death of the anoestor, as a sc uroe 
of partnership relations is patent. In tbe odo 
case these relatione result by operation of 
law from a succession on the death of an 
ancestor to an established harness, with 
its benefits and its obligations. In the 
ether they rest ill imately on contractual 
arrangement between the parties. The 
inability cf a kaiti to impose on a minor 
co-parcener the risks and liability of a new 
business started by himself, is folly diccuss- 
ed by both Courts, and their Lordships 
agreeirg with the conclusion at which they 
have arrived on this poiot, do not deem 
it nese?sary to eDter on a farther discus- 
Bion of this aspect cf tbo case. 

What has to be seen in the peculiar 
oirsumstances of this dispu'e is not inertly 
whether tbe minor ha* oome u-der aDy 
liability in respect of tbe debts ofthe 
Orpbaugm j bu-dnes 3 , bat whether that 
liability can be enfo ced by the plaintiffs 
In the snitB constituted. 

It is important at tb s point to bear in 
mind (a) tha- at the io&titutiin of the 
Bnib9 the def ndaut was a minor; ( b ) that 
in the written statement filed in each suit on 
his behalf by bis gaar ian for the suit, it was 
denied tbat he wa* a an.sharer in the baeiDe9P, 
or had any responsibility w.th regard to it; (c) 
that when at a later t»tage of the litigation 
the minor attained majority, he adopted these 
written statements ; and (d) tbat at that 
time the business of the firm had sea ] ed. 

The ansestral ebaraeter of the Orpbanguni 
business being negatived, tbe pUiotiffs have 
attempted to formaUte other grounds of 
liability. Before the Subordinate Judge the 
•laim seems to have been rested on general 
principles rather than on tbe speaifie pro¬ 
vision! of the C intraob Act. Thus in the 
groaude of appeal it is sontended that tbe 
flefeudqnt and bis four brothers having all 


along lived as members of an undivided 
Hindu family, and properties having been 
acquired with tbe joint funds and the defend 
ant having got some of those properties in 
his share on partition with the Reeiever, the 
learned Subordinate. Judge ought to have 
passed a deoree against the defendant at 
any rate so far as the assets of the firms 
allotted to his share are aonserned. 

The answer to the ease thus made is given 
by the Snbordinate Judge towards the eloae 
of his sareful and well reasoned judgment, 
and their Lordships are in aomphte agree¬ 
ment with what is there said. In the High 
Court, however, reliance was evidently 
plated on the Contrast Act, for its provisions 
are mentioned and diaoussed. It becomes 
necessary, therefore, to examine the Act so 
far as it bears on the question now in 
contest, 

Sestion 247 provides that a person who is 
under the age of majority according to the 
law to whish he is subject may be admitted 
to the benefits of partnership but cannot be 
made personally liable for any obligation 
of the firm; but the share of such minor in 
the property of the firm is liable for the 
obligations of the firm. 

To bring this seotion into play it most ba 
proved that the minor has been admitted to 
the benefits of tbe partnership. This iB a 
faofc to be established by evidence, and 
though it was neither pleaded nor made an 
issue at the trial, the High Court, without 
inviting evidence speeifioally directed to 
this point, held the admission proved, and 
thus set np a new case in appeal. The 
defendant has just ground of somplaint as 
to this, and the procedure is not one to be 
commended; still in the view their Lordship9 
take they will deal with the case on the 
basis of the High Court’s fiuding without 
expressing an opinion as to its correctness. 
Under the sestion liability is limited to the 
share of the minor in the property of the 

firm. # # . 

In sestion 239 there is a definition o! the 

word "firm." It is there said tbat ths persons 
who have entered into partnership^ with 
one another are sailed solleetively a "firm.” 
In the earlier part of the sestiou it is 
enasted that “partnership” is the relation 
whish eubiists between peraoni wen have 
agreed to eombiue their property, labour or 
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skill in some business and to share the jrcfi-s 

thereof between them, ? r 

A person under the age of majority oipnct 
.become a partner by,contract [ \lohori Bibee 
v. Dharmodaa Qhose CO] and sector din* to 
, the de6nitior, he capnot be one of that group 
of persons sailed a firm. .It would seem, 

. therefore, that the sha,re of which section 
247 speaks is no more than a right to par- 
' tic'pate in the property of the firm after ifa 
r obligations have been satisfied. 

Though there may be this right, in fact 
.it is noli claimed by the defendant. - On 
• the contrary, the written statements deny 
hU membership, of tha partnership ; this 
denial was made on his bebalf dqring his 
minority, :and it was adopted by him when 
, he attained his majority. This attitude he 
t |tiil maintains, and it san only be regarded 
as a relinquish in ent of all claim to a share in 
the property of the. firm. It is still tbe 
property of the firm, and is liable as such to 

the obligations of the firm. 

Bat all the property of the firm vested in 

tbe Receiver on. the making of the order of 
adjudication (Pro^iacial Insolvency Ac!, 

| geotion lb), and if any part of it has got 
improperly into the possession of the minor, 
the right to recover it ia in the Receiver. 
This is not disputed by the defendant ;.£nd 
it is only by its coming into the hands of the 
Receiver that its rateable distribution 
among the genial body of creditors can * be 
eecored.. Nor does it. make any difference 
‘ that the business was conducted by the male 
adult members of a Hindi family gbvemed 
by the Dayabhaga ; the rights and liabilities 
* of a‘minor member of 6uch a family weutd be 
( measured by similar principles for the purpose 
| now under consideration. 

1 The learned Judges in the High Court 
eeem to have thought that the judgment 
cn appeal in the insolvency proceedings 
, put a bar in the way of a recovery by the 
Receiver, and 10 justified the plaintiffs* 
suite ; but this proceeds on a misconception cf 
wbat was actually decided. 

• I-t is quite trap that in that judgment it 
‘ was said that “the essence of the matter is 
that the share of the infant has not 
vested in him and he is consequently not 
entitled to deal with it. . . . But wbat* 

ever remedies may be available hereafter to 
the Receiver or to the creditor, it is clear 
that the properties of the infant cannot be 


dealt with by either of tbemin these proceed¬ 
ings. ” This was a correct statement pf 
the legal position ; but it in no ..way 
jastifies the conclusion in tbe judgment now 
under appeal that in consequence of it " the 
defendant cannot now contend, that it ?s 
only the Receiver (and not any individual 
creditor) who oan deal.with his share qf the 
partnership • properties. 1 * No property 
belonging to the minor could vest by the 
adjudication in the - Receiver, but what 
would vest in him would be the right (if it 
existed) to recover from the minor property 
in his possession belonging to the firm. 

It was then urged that any suit now 
instituted by the Receiver would ba barred 
by limitation ; but when Counsel for the 
plaintiffs wa3 asked whether to ob7iate 
this, he was prepared to add the Rscaiver 
as a party, so that aoy assess realised could 
come into his bauds for rabble distribution 
he declined the offer, and frankly admitted 
that it would be of no use to his clients unless 
they could recover for their own exilusive 
‘benefit. . • 

The absence of the Receiver from the 
so.t§ is not an objection taken- for the first 
time at tbis 1 1 ige of tbe litigation. It was 
N pleaded as a defect in the written statement 
. and an issue was framed on the point. 

The plaintiffs do not now contend that 
the defendant has besome personally liable, 
and so it is unnecessary to discuss the ferms of 
section 248, . ‘ • - ; 

In their Lordships* opinion, therefore, 
these suits constituted as they are, are mis¬ 
conceived. In the circumstances the Receiver 
is a necessary party to aoy proceeding for tbe 
purpose of realising assets liable for tbe 
firm's debt*, and the. proceeds of any realisa¬ 
tion would be .applicable not towards the 
exclusive .discharge of any tndividnalVdebt 
as .the plaintiOs desire, bat for rateable distri¬ 
bution among the whole body of thb firing 
.creditors. " ' V > 

Their Lordships will, therefore, , humbly 
advise His Majefety -that tbp appeals be 
‘ allowed, and that in each suit the decrees of 
the High Court, dated the 31st January 

discharged, and tbe decrees of the 
Subordinate Judge, dated the 28th Fsbruary 
f ^^Ip* he restored,,, and .that the respondents 
l to oath appeal dq pay ty the appaliant the 
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•oata of the appeals in the High Court, 
They will aho pay the oo3ts cf these 
appeals. 

a. D. <fc K. Y. p. K. & W. C. A. 

Appeals allowed. 

Solicitor for the Appellant.—Mr. E, 
Dalgado. c 

Solicitor for the Rospondants.—Mr, Douglas 

Grant. ■ 
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T BOMBAY HIGH COURT. 

« Fiae t Civil Appeal No. 100 of 1920. 

Novembsr 16, 1921. 

jPrewnt -—Sir NOrman Madeod, Kr., Chief 
Justice, and Mr. Jastice Shah. 

KRISHNAGtRl TRIKAMGIRI— 

- * Plaintiff—Appellant ' 

m 

versus 

[SHRIDHAR KA.VI.EKA.R—DsFiKDinT— 

’ - RlStOMDWT. " 

. Math— -Succession—Designation of successor by Guru 

'—Cererixony of initiation, necessity of. 

• - o i - ' a 

- Where a parson is very clearly -designated by the 
guru of a math as his successor, the absen.ce of tha 
formal ceremony of initiation of that person during 
the lifetime of the guru, is no bar to that person’s 
traoceseion td the office; 

1 First appeal from the deiision of the 
5?irBt'*01a88 Subordinate Jadge at Belgaum, in 
Suit No. 135 of 1917. 

* hlr, r V . V. Bhadkamkir, for the Appel- 

l*u*. r - 

,r - Mtss-rs. G. S. Bio and A. G. Eitix, for 

Respondent No. 1. 

»<5 r. * . ■ * ’ . 

5 . JUDGMENT, 

i M .clsid, 0. J.—This is an appeal by the 
<pl*in£f! whose suit has been dismissed' on 
4fce ground that first defendant was a desig¬ 
nated heirof the last-Giro Ramgiri, and, 
therefore, was entitled to aniseed. Toe 
(plvintifi claimed as a gurubindhu. Bat I 
do not thinkV there was any neses3ity to ! 
On^er into the qieation whether as a matter 
of feet he west onoested .with the" line of' 
gurus to thislMath, as the first defendant was 
” f learly design ited by Ramgiri , as hir 
au^aeisor. An application was made to the 
Kolhapur Darbar lor ptrmiasfra to adopts 
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the first defendant as a chela. That p3r* 
mission was granted. Bat before the 
initiation eeremoDy was oarried out Rimgiri 
sent the first defendant to Malvan to learn 
business matters, so that he might be aorape* 
tent when he succeeded to manage the 
Math properties. When Ramgiri found 
his eod approaching he sent for the first 
defendant, bat " uofortonately from one 
•aase or another the first defendant arrived 
too late, and, therefore, although one may 
very safely infer that Ramgiri intended to 
initiate the first defendant, he was unable 
todosoowiDg to his dying before the first 
defendant arrived. The question then is 
whether in these circumstances the first 
defendant is cot the person to succeed to 
the Math rather than the plaintiff, oven 
assuming he was able to prove that be was 
distantly connected as a gurubanihu. I 
should say on general principles that the 
designation of the heir would be quite 
sufficient to enable the first defendant to 
suoceed.the absence of the formal ceremony 
daring the lifetime of Ramgiri not being 
really material to his success in the suit. I 
think, therefore, that the Judge was right 
in holding that the designated heir could 
succeed to the Math and the appeal should be 
dismissed with coats. 

Shah, J.—I agree. I only desire to add 
that there ie nothing to show that the person 
jn the position of defendant No, 1, clearly 
designated as heir by Ramgiri, would not 
be able to 6Uoaoed simply. because the 
initiation oeremcny was not performed 
during the li'etime of Ramgiri. Though 
the proposition has been advanced that 
tho initiation oeremony is essential for 
the purpose of sonstituting diecipleship 
which would entitle him to suciead to 
the property, no authority has been cited 
in support of that proposition, aDd I do not 
think that ic ecold be said.as a matter of 

liw that where the designation has beea 

so clear, as in the present ci9P, the abieuo3 
of formal initiation during the lifetime 
qf the last bolder, Ramgiri, should praceot 
insuperable diffiialty in the way of the 
designated diso'ple susceed'Dg as heir, 

w. c. a. 

Appeal dismissed. 
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LAHORE HIGH COURT. 

Second Civ l Appeal No. 33-2 of 19:6. 

January 14, 1921. 
rrstsnt: —Mr. Justice Soott Smith 
and Mr. Jnstiae Leslie Jone 9 . 

FAT TEH SINGH— Defendant — 

Appellant 

vertua 

BABU RAM AND OrHIFS —PLVINriFF 3 

—R«*po«denti. 

Co art-fee — Appeal insufficiently stamp 2 l—Mistake — 
Court, when will not ex tend time to pay proper fee. 

. W ^ eu h y mistake a memorandum of appeal is 
insufficiently stamped, and the mistake is one 
which could not have been made if due care and 
attention had been exercised, the !"*ourt will not 
extend the time so as to allow the appellant to pay 
the proper Court-fee, and thus deprive the respond- 
out of the valuable right which has acorued to him. 

Second appeal from a deoree cf ihe 
District -Judge, Jullundur, dated the 4 h 
September 9 6. varying that of the Honoraiy 
Subordinate Judge, Jullundur, dated the 
16fch February 1915. 

Pandit Sco Narain % R. B., for the Appel- 
lant. 


BOMBAY HIGH COURT. 

Ojiginal Oiyil Jurisdiction Suit No. 3635 

of 19*0. 

July 16, 1921. 

Pretent Mr. Justice Pratt. 

SUGaNCHe nd SAVAIOHAND 

AND OTHER*—PlAIIsTIFFS 

terwt 

MOTILAL DURGAPRASAD and others— 

DrrmmTj. 

Landlord and tenant—Tenant sub-letting in contra¬ 
vention of agreement—Tenancy, termination of , by 
notice—Sub-tenant, status of—Bombay Rent (War 
Restrictions) Act (II of 1918^, *. 9—"Tenant” whether 
includes'sub-tenant” 

Where a tenant, contrary to the terms of his 

lease, sub-lets the premises, and the landlord by 

notice terminates the tenancy, the sab-lessee is a 

tenant on sufferance thereafter, and is liable to 

ejectment at the instance of the landlord, [p i3), 
col. 1 J Lt- » 

The term “tenant” in section P of the Bombay 

Rent (War Restrictions* Act does not include a 
sub-tenant [p 13*, col. J.] 

Mr. Kamdar, for the Plaintiffs. 

Meesrs. Coltman, Talegarkhan and Khergam . 
vaca 9 for the Defendants* 


Messrs Valip Singh and Ram Lai , for the 
Respondents. 

JUDGMENT.-Thi. is an appeal against 
» deires for redemption on payment of a 
anm of Rs. 1,255. It is met with a pre- 
liminary objection that the appeal whi.h was 
filed on the 3Cth De.ember 1916 is im- 
properly stamped. The amount of the Court" 
fee P»id is Ri. 10 only and a.sordi D g to 
the petition of appeal thie anm was fixed 
under S.bedule If, Arti.le 17 (6) of the 

Court Fees A .t There i. no doubt how! 

ever, that Court fee should have been paid 
ad valorem on the amount of the princinal 
under section 7 (9) of the said Ait and 
we see no reason for extending the time 
■o as to allow the appellant to pay the 
proper Court-fee. A valuable right has 
•••rued to the respondents and there is no 
reason why they should now be deprived of 
it. The mistake was one whieh oould not 

have been m»de if due tare and attention 
bed been exareieed. 

The appeal fail, and is diem : ssed with 
fOBte. 

Vf> c. A. 

Appeal die mitred. 


are the owners of 
a building at Vithahvady and let the H st fl ior 

to Ramjilal Ramswaiup on tfce 15th 

Novomber 1917 at a rental of Rs. 40 per 
mensem. 


_ -«-UoIUBWHIup 

rent was m arrears and he had sub-let It 
premises contrary to the terms of his leasi 

I herefore, they gave notice terminating th 

tenancy on the 10th November 1920. 

In the meantime, however, on the 26t 
O.tober 1920. Ramjilal Ramewarup wa 
adjudi.ated insolvent and left Bombaj 
On 28ch O.tober 1920, the Offi.ial Assignee' 
au.tioneere wrote that they had taken awa 
Ramjilal Ramswarup's moveable, and vacate 
the premi.ee. The plaintiffs went there the 
. mu tiff No. 3 says he fonnd defendant 
in possession of two rooms and that b 
looked the other two. 

On 29th O.tober 1920, the Offiii. 
As.ignee sent a noti.e of fij. intention * 

192o a ,'“ e offii!*," 0 ? 01 ?- *** on 7 “> D«embe 

1 , ,he 0“«al Assignee diaelaimed tenanw 
as from that date. Squabbles about posse* 
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There is now no question as to Ramjilal 
Bamswarup’s occupation. He has vacated 
the premises and his tenancy has terminated. 
The suit is against the defendants who 
•laim to be sab tenants of Ramjilal Ram* 
swamp. 

Now, the effect of the insolvency was not 
to terminate the tenancy bat to vest the 
leasehold in the Official Assignee. The 
locking ap of the rooms by the plaintiffs on 
the 28th October was not a re*entry by the 
landlord, for the lease gives no power of re¬ 
entry. Plaintiffs were then only taking 
action for the protection of their property. 
The disclaimer of the 7ch Dnoember, 
although it operated to relieve the Official 
Assignee of personal liability to pay rent 
as from the date of adjudication, did not 
operate on the leasehold interest until the 
date of disclaimer, ». a., the 7th December. 
But before that date the tenancy had been 
determined by notice, Exhibit 2, on the l'Jth 
November 1920. This notice is proved and 
is admitted by the defendants in their letter of 
the 29th October (?), Exhibit 10. 

If the tenancy had been terminated by the 
disclaimer, the sub tenants’ rights oould have 
been saved by section 62 of the Presidency 
Towns Insolvency Act, or by section 116 of 
the Transfer of Property Act. Bat as it is 
the tenanoy was terminated by notice on the 
10th November 1920, and, therefore, the de¬ 
fendants were tenants on sufferance after that 
date. 

Mr. Ooltman contends that even though 
the defendants are sub tenants, they are entitl¬ 
ed to the protection of the Bombay Rent Act, 
first, because the word tenant 1 in section 9 
includes a sub-tenant; and, secondly, because 
tinder section 9 (3) the fact that the landlord’s 
interest has terminated is not in itself deemed 
to be a sufficient cause for dispossession. The 
term 'tenant’ is defined in section 2 id) as 

any person by whom or on whose account 
rent is payable for any premises, and includes 
every person from time to time deriving title 
Under a tenant,” f 

Granting that the subtenant derives title 
from the tenant, still he is not within the 
definition unless rent is payable by him or 
On hie account to the landlord. Bat this 
fa not the case, for there is no privity of 
Contract between him and the landlord. Even 
4 he pays the tenant’s rent under the 
bead lease, he does so as tbs agent of the 


tenant and not on his own account. The 
term 'tenant’ in section 9 does not iuolude a 
sub tenant, unless, of coarse, the suit is filed 
by the tenant on the under lease, in which 
case the tenant is the landlord qua the sab- 
tenant and the sub-tenant is bis tenant, 

As to the other branch of the argument, 
the termination of the landlord’s interest 
refers to cases of assignment of the lessor’s 
interest and perhaps even to the death of a 
Hindu widow lessor. In either case the 
assignee or the remainderman succeeds to 
the estate and in the case of the assignee 
becomes landlord by derivative title. 
Bat granting that the tenant derives title 
from the landlord, he is not for that 
reason within the definition unless he is 
entitled to receive rent under the head- 
lease. He ie not entitled to receive rent 
from the sab-tenant because there is 
no privity of contract between the head- 
lessor and the sub-tenant. He is, therefore, 
not the sub tenant’s landlord qu i the head- 
lease. The extinction of a teoant’s title, 
therefore, does not bring the case within 
section 9 (3) ; and in truth the defendants 
are not sued as tenants or by a land¬ 
lord. 

The defendants as sub-tenants hold on a 
precarious title and when the tenancy under 
the headleaee terminates, their right to 
possession terminates too. Unlike tres¬ 
passers they come in by right but like 
trespassers they hold over without right, 
and in this suit they are in the same posi¬ 
tion as trespassers. It ie, therefore, not 
necessary to find on the issue as to reason¬ 
able and bona Ado requirement, or indeed on 
the issue as to the number of rooms which 
were eub-let to them. 

The plaintiffs have given false evidence 
when they pretend ignorance of the sub¬ 
tenancy, For, I believe they received 
Ramjilal Raunwarup’s rent from the defend¬ 
ants from February to August and - even 
made repairs on defendants’ requisition last 
rains. On the other hand, defendants have 
behaved no better for they set up at one 
time a false case of an agreement of direct 
tenancy from the plaintiffs, which has been 
eubsequently abandoned. 

Therefore, following the ordinary rule, I 
think this is a case in which costa should 
follow the event. 
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Decree, therefore, that the defendants do 
give vacant and peaceful. possession of the 
premises id e a it to the plaintiffs and pay 
•olc petEaticn at the iate of Rs. 35 per month 
from 11th November 1923 t 11 date of de¬ 
livery cf possession. Defendants to pay 
plaintiffs’ ocits of this rnit. 
w. c. i. 

■ ■ ' Suit decreed . 


- LAHORE HIGH COURT. 

Sicokd Civil Apieal No. 2978 of 1916, 

January 6, 1921, 

• Preterit :—Mr. Justice Broadway and 
Mr. Justice Abdul Raoof. 

TOHLUMAL— Difkndant 
—Appellant 
versus 

, BUTA— Plaintiff and others— 

Defendants—Respondents. 

Civil Procedure Code (Act V ofl9C8f, O. VI, r. 17 
—Plaint, amendment of—Case ripe for judgment — 
Mortgagee — Interest, high rate of — Provision, whether 
penal. 

A plaintiff ought not to be allowed to amend bis 
plaint at a late stage of the suit, as, where the case 
is ripe for judgment, whore the amendment has the 
effect of completely altering the natnre of the suit, 
[p 1P3, col. 2.] ' . « 

• Where there is no allegation of undue influence 
or fraud to make the provisions of section 16 of 
the Contract Act applicable the mere fact that the 
rate of interest provided for in a mortgage-bond is 
high is not sufficient to make tho provision as to 
interest penal, [p. 1£4, col. l.J 

Second appeal from a detree of the Dis¬ 
trict Judge, Ludhiana, dated the 8th July 
1916, varying that of the Senior Snboi dirate 
Judge, Ludhiana, dated the 27th August 
1915. 

Bekhebi Tek €har,d , fer the Appellant. 

* Mr. Abdul Ghent, fer the Respondents. 

JUDGMENT.—This was a suit fer the 
redemption of a mortgage dated the 8th 
August lt98. The followirg facts will 
disclose the catuie of the claim and the 
irsuea arising between the partier. The 
property mortgaged consisted cf two shops 
Bituated in’ Ludbiare, Moholla Iqbal GaDj. 
Nor Muhammad, the defendant No. 2, and, 
Mutatnmat -Nur Bibi, the defendant No. 3, 
were the owners of theie two shops. Dcrirg 
their minority Musammat Zebo, their mother 
aid guardian, mortgaged with possession the 


two shops cd their behalf to Tobin Mai for 
Re. 400 The detail cf the consideration 
constituting (he (o(al Bgure of Rs. 400 is 
given in the mortgage deed. One of the 
items was Rs. 125, which was left by the 
mortgagee for payment (o a previous mort- 
gsgee, Chint Ram. Tohlu Mai was authoris¬ 
ed (o ray (his amount to the previous mort¬ 
gagee and by redeeming the previous mort¬ 
gage to (eke possession cf the 6hops. The 
following conditions were entered in the 
mortgage deed in favour cf Tohlu Mai :— 

(<i) The mortgagee waa to remain in poa- 
86seicn. 

(6) The mortgage money was to carry 
in(6rest at the rate of Rs. 1-4-0 per cent. 

(c) The reDt of the shops in the case 
of rcalif&tion was to be deducted from the 
interest¬ 
ed) Power was given to the mortgagee to 
claim and realise the principal and interest 
from (he mortgaged property and other prop¬ 
erty of the mortgagerj and from their 
pen cts. 

(e) The mortgagors were to keep the shops 
in proper state of repairs, and in default 
power was given to the mortgagees to make 
repairs (thikast tea rekht dokennt marhuna 
b timma ham muzhiran hai ogar ham mtz'iiran 
rr.urammat na karaven to rr.urtahin hhud muram • 
mat Kara hive) ; 

(/) The expenses incurred by the mort¬ 
gagees in effecting repairs were mede re¬ 
coverable from the mortgagors with interest 
at the ra'.e of Rs. 14 0 per cent, 

(g) The olauee as regards title was given in 
the following words:— 

(/gar koi kisi kism ka jhagra ho to us ke harja 
wa kharcho l.e txmrr.awar ham muthiran hain , 
murtchin ka koi taaluq ndhxn hai), namely, in 
case cf any dispute we, the mortgagors, will he 
responsible for the costs and damages, The 
mortgagees will have nothing to do with them. 

The minors, Nur Muhammad and Musam• 
mat Nur Bibi on attaining majority sold by 
a sale deed dated the 14th April 1914 the 
equity cf redemption in theee shops to Bats, 
the plaintiff in this oase, for Bs. 850 leaving 
Rr. 400 with the vendor to pay off the' 
mortgage in favour of Tohlu Mai. A 
clausa was inserted in the s*le-de6d to the ' 
effect that if Tohlu Mai was found entitled to ' 
any thing in addition to Rs. 400 the vendor -' 
would be liable to pay that also, i 
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The present Bait was brought by Bata on 
the 28th April 1914, Tohla Mai was made the 
prinoipal defendant while Nnr Mahammad 
and Mmammat Nor Bibi were joined as pro 
forma defendants. The plaintiff olaimed re¬ 
demption on payment of Bs. 400 only alleging 
that the rent of the shops had beeD appropriat¬ 
ed by the mortgagee towards the interest. 
.Tohla Mel admitted the right of the plaintiff 
to redeem as the vendee of the eqaity of 
redemption, bat he claimed that in addition 
to the Rs, 400 offered he was entitled to 
Bs. 945 on acoount of interest from the 8th 
August 1898 op to the fcfch May 1914 at the 
rate of Bs. 1-4-0 per cent. per mensem, 
Bs. 115-15 6 on account of expenses interred 
in re aonstratting tertain portions of the 
shops whish had fallen down, Bs. 170 6 0 on 
atsoont of interest on the amoant of expenses 
for seven years and 10 months at the rate of 
Rs. 1-4-0 per sent, per mensem, Rs. 44 on 
account of expenses for repairs daring eleven 
years at the rate of Rs 4 per annum and 
Rs. 75 on account of oosts of a suit whith he 
bad to bring against Chint Ram, the prior 
mortgagee, to reeover possession of the shops 
by redemption. He admitted reteipt of 
Rs. 428-11-5 in the shape of rent of the shops 
whieh he offered to dednot from the amoant 
claimed by him. The suit was also resisted 
by Nor Mahammad and Musammat Nnr Bibi 
principally on the allegation that the mort¬ 
gage was exeouted by their mother without 
lawful authority and that no consideration 
had been received. Bsplisation was Bled by 
the plaintiff objecting to the additional items 
claimed by Tohla Mai, the mortgagee, while 
the defendant, Tohla Mai, also filed additional 
pleas meeting the objections raised on behalf 
of defendants Nos. 2 and 3. The parties also 
made oral statements in Ooart. Issues were 
framed and evidence was tendered. Argu¬ 
ments were heard by Wali Shah on the 1st of 
August 1915, The ease was ready for judg- 
ment when on the 5th Angast 1915 the 
plaintiff presented an application stating that 
he had Bled the plaint in ignorance of real 
facts and asked the Court to alio whim to amend 
his plaint. Curiously enough this prayer 
was granted by the Court at this late stage. 
In the amended plaint the plaintiff alleged 
that the mortgags-deed was unlawful and 
waB executed without consideration and 
necessity, and that he was entitled to get 
pojseseioQ of tbs shops from T?hh Mai 


without paying anything to him. The effect 
of the amendment was that the nature of the 
suit was altogether changed. The Court of 
first instance, however, tried the dsw issue 
arising on the amended plaint and after 
going into the question of consideration and 
necessity came to the conclusion that the 
plaintiff was entitled to get possession of the 
two shops without paying anything on 
aooouDtof the mortgage. 

Tohla Mai naturally being dissatisfied with 
the decision of the Trial Court appealed to the 
lo ver Appellate Court. The latter Court has 
set aside the order allowing the amendment 
of the plaint and has tried the case on the 
original plaint with the result that it 
has decreed the claim of the plaintiff for 
redemption on payment of R 3 . 400 only. 

Both Bata, the plaintiff, and Tohla Mah the 
defendant, are dissatisfied with the appellate 
decree. Tohla Mai bas filed a sesond appeal 
in this Court complaining that the additional 
items claimed by him have been wrongly dis¬ 
allowed by the Appellate Court. Bata, plaint¬ 
iff, has filed cross objections under Order 
XLI, rule 22, reiterating the objections as to 
the legality of the mortgage and his non¬ 
liability to pay anything for the redemption 
of the shops. We mu9t dispose of the cross- 
objections first. It is admitted that it can be 
urged only on the amended plaint. We 
entirely agree with the view taken by the 
lower Appellate Ooart with regard to the 
amended plaint, We are clearly of opinion 
that by the amendment the nature of the curt 
was altogethrtr altered, and such amendment 
ought not to have been allowed at such 
a late stage. We accordingly see no force 
in the cross-objections and disallow them 
with costs. 

As regards the appeal of Tohla Mai, 
after considering the terms of the mort¬ 
gage-deed we are compelled to disagree 
with the learned Jadge of the Court below 
with respect to the following items, which 
we think ought to have been allowed 
to Tohla Mai. 0) R». 945 interest on 
fcha mortgage-money. Tho mortgagors had 
clearly agreed to pay interest on the 
principal amount and both the • principal 
and interest were made a charge on the 
mortgaged property. Any amount of rent, 
if realised, was to be deducted from the 
interast. According to the correct inter¬ 
pret^^ of the of tbo mortgage 
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deed (be appellant is elearly entitled to 
tbe above item. Tbe lower Appellate 
Court bas beld tbe condition as to the 
payment of interest to be peral. Tbe 
mere fact that a high rate of interest 
was provided for sanrot make the provision 
as to interest penal. There is no allegation 
of ODdne irfluence or frand to make tbe 
provisions of section 16 of tbe Contract 
Aat applicable. This question is settled 
beyond any doubt by these oases reported 
as Aziz Khan v. Duni Ohand (1) and Balia 
Mai v. Ahad Shah (2). The appellant is 
also entitled to the expenses incurred in 
re constructing the portions of the shops, 
which had fallen down. Both according to 
general principles and the terms of the mort¬ 
gage deed the appellant was entitled to 
re-conctrnct and repair the shops in order 
to keep his Fecurity intact. If any authority 
is needed we may refer to Bhag v. Ohagita 
Mai (3) and section 72 of the Transfer of 
Property Act, IV of 1882. The appellant 
has claimed Rs. 145-15*6 under the head 
of expenses incurred in re-constructing the 
portions of the shops. We find from the 
reoord that one Banna Lai was appointed 
a Commissioner to appraise tbe co6t of re¬ 
building. From his report it appears that 
two walls were re-built and the shops were 
re-roofed by placing on the walls new 
refters and beams. The Commissioner 
estimated tbe expenses to be Rs. 100. 
We, therefore, allow this amount on account 
of the expenses incurred in re construction. 
The appellant ip, therefore, entitled to 
Rs. 400 plug Rs. 945, plug Ke. 100, total 
Rs. 1,445. Deducting from it Rs. 428 11-6, 
the amount of rent received by him the 
balance comes to Rs. 1,016*4-6, The 
appellant has also claimed interest on the 
amount of expenses incurred, but we do 
not think that he is entitled to aDy 
interest in this respect. The item of Rs. 44 
claimed on account of annual repairs bas 
not been established on evidence. This 
item has rightly been disallowed by the 
Court below. As regards the costs of the 
redemption suit against Cbint Ram we 

(1) 48 Ind. Cas. 9^3; 101 P. R. 1918; 23 0. W. N. 
130; 165 P. W. R. 1918 P. C.). 

, (2 1 49 Ind Cas. 1; 124 P. H. 1918; 36 M. L. J. 614* 

10 A. L. J. 906; 23 C. W. N. 23 <; 25 M. L T. 66; 180 
P. W. R. 1918 29 0. L. J. 166; I U, P. L R V P. C.) 
25} 21 Bom. L. R. 658 (P. C.J. 

(3) 66 P, R. 1890. 


also agree with the Court below in bold¬ 
ing that ha is not entitled to them rnder 
tbe terms of *Yr ron*t pPff - P We do 

not allow interest pend.nte life, b* cause tbe 
appellant is ado i^tedly in possession of tte 

shops. 

Mr Abdul Ghan», Advo#a'e for tbe re¬ 
spondent, contended that tbe appellant bad 
received more than Ra. 428 li-6 as rent, 
but he wa* unable to point out any 
material on tbe record in support of his 
argument. His cl’eufc did not adduce BDy 
evidence to prove that tbe mortgagee bad 
realised on account of rent anything more 
thaD be bad admitted. We are, therefore, 
unable to accept this contention We are 
asked to refer an i««-ua on the point to 
the lower Appellate 0 nrt, but we do not 
think that the adoption of such a course 
would serve any useful purpose. There is 
no evidense on the reoord and we do not 
see our way to allow the plaintiff to prodnse 
additional evidence. 

In view of the above remarks we allow 
the appeal and modify the decree of the 
lower Appellate Court by raising the 
amount from Rs. 400 to Rs 1,016 4 6 with 
interest at Rs. 6 percent. We accordingly 
give the plaintiff a decree for redemption 
on payment of R*. 1,016-4.6 with interest 
at 6 per cent, on the decretal amount and 
costs of the snit, on or before the 6th 
April >9-1. If such payment is not made 
on or before the date fixed, the plaintifE 
shall be debarred from all rights to redeem 

tbe property. 

W. c. a. & r, y. 

Appeal allotted ; 

Decree modified . 






FULL BENCH. 

Letters Patent appeal No 91 of 1920. 

November 16, 1921. 

Pregent:- Sir Norman Macleod, Kt., Chief 
Justice, Mr. Justice Shah and 
Mr. Jnatioe Fawcett. 

DODDAWA FURSHYA —Dafenpaxts— 

Appellants 

rereug 

YELLAWA MA -iLAPPA BENI_ 

Rr po*d« t 

Limitation Act (IX of I908J, Sch, I, Art. 1 18-Suit 
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for possession on displacement of alleged adoption — 
Article , whether applicable. 

Per 2 facleod, C.J. and Fawcett , J (Shah, J., dissent, 
log — Saits for possession of Immoveable property 
whore the plaintiff oannot sncceed oxcopt by dis¬ 
placing an adoption, are not governed by Article 
118 of Schedule I to tho 1 imitation Aot. [p. 140,' col. 
Ijp. 142, col 1* p, lA"*, col l.] 

Tn view of the decision of the Privy Council in 
Thakur Tirhhmcan Bahadur Singh v Raja Ramcshar 
Bakhsh Singh ( 1 1 the decision in Shrmivas v Hanmant , 
(2» is no longer good law. [p. 140, col. 1; p. 142, col. 
1 

Letters Patent Appeal from the decision 
of Macleod, 0. J , in Second Appeal No. 445 
of 1920, summarily dismissing the appeal 
from the decision of the Assistant Judge, 
Belganm, in Appeal No. 30of i919, confirm* 
in? a decree passed by the Subordinate Judge 
at Bail Hongal, in Oivil Suit No. 295 of 

1907, 

PACTS appear from the following Order 
cf Reference made by Mr, Justice Pratt 
and Mr. Justice Fawcett, on the 5 th August 

1921. 

Pratt, J.—The plaintiff ie one of three 
•o» widows of Mallappa who died in 

19i6. 

She filed this suit in 1917 to recovar pos¬ 
session by partition of one third share of her 
husband’s estate. 

The other two so-widows, Tallawa (de¬ 
fendant No. 2) and Tayawa (defendant 
No. 3), contended that Parehya, a bid of 
Tayawa by a former husband, had lneu 
adopted by Mallappa in 1^05. Parshya 
was dead, and his widow was the first 
defendant claiming to be sole heir through 
her husband. 

Both the lower Courts have found that 
Mallappa married Parebya’s mother in 1903 
prior to the deed of adoption which ie 
dated 6th December 1905 If there had 
been an adoption it would have been invalid, 

P anchor pa v. Sanginbascwi (l). But both 
the lower Courts have also found it a fact 
that no adoption ever took place and that 
the deed was a sham transaction secretly exe¬ 
cuted in order to please Tayawa. 

(1) 24 B. 89, 1 Bom. L B. 643, 12 Ind. Dec. (n a.) 
696. 


83 I. A. 1605 8 Bom. L. R. 722; IOC. \V. N. 
1066, 10 M. L. .1. 440, 3 A L. J. 095; 4 C. L. J. 
405, 1 M. L. T. ?65, 9 O. 0. 377, 28 A. 727 P. C.). 

(2) 24 B 260, 1 Bom. L. B. 799: 12 Ind. Deo. 
(N. *,) 709 vF. B.> 


The First Court found that the suit was 
not barred by limitation, as the plaintiff 
had no knowledge of the adoption and the 
lower Appellate Court seems to have con¬ 
curred in that view. 

In this appeal it is contended that plaintiff 
is affected with the knowledge that Mallappa 
had of the apparent adoption. 

Under Article 118 the period of limi¬ 
tation is six years from the time when the 
alleged adoption becomes known to the 
plaintiff. 

Under section 2 of the Indian Limitation 
Act the word ' plaintiff ’ includes any person 
from or through whom a plaintiff derives 
his right to sue. 

There can be no question but that plaint¬ 
iff claims as h«ir of her husband and that 
her right to sue is derived from him. In 
the case of (Jnanasambonda Pandara Sannadhi 
v. Vein Pandaram (2), the holder of an 
hereditary office was held to derive his 
right of suit from or through his father. 
Similarly, an adopted son was held to derive 
his liability to be sued, within the meaning 
of the definition of defendant, from his 
adoptive m tier: Pada inv v. Ramrav (3), 
So also as to jndgmBnt-debtor and auction- 
purchaser: Ali Saheb v. Koji Ahmed (4). 

It follows, therefore, that if Article 118 
applies, the suit is time barred and plaintiff 
is deprived of her inheritance by reason of 
a deal of which she had no knowledge 
and which was never intended to be acted 
upon. 

1 think this conclusion is in itself euffi- 
oienfc to raise a serious doubt as to the cor¬ 
rectness of the Fdll Bench ruling in Shriui - 
vas v. Hanmunt (5), applying Article 118 
to suits for possession where the plaintiff 
cannot succeed without displacing an 
adoption. 

This rule was first laid down by the 
Privy Council in Jagadimb 1 Oh odhram v. 


(2) 23 M. 27J; 2 Bom. L. B. 697: 4 0. VV\ N. 329, 27 
I. A. 69; 10 If. L. J. 29, 7 Sar. P. 0. J. 671; 8 Ind. 
Dec. (N. s.) *91 (P. C ). 

(8) 13 B. 160, 13 lad. Jur. 2P, 7 Ind. Dec. (n. a.) 
107. 

(4* 16 B. 197.* 8 Ind Deo. (w. a.) 609. 

(6) B. 260 1 Bom. L. R. 7*19, 12 lad. Deo. 

(n. b.) 709 vF» B.ji 
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Lakh in a Mohun Boy (6), under Artiole 129 
of tbe Indian Limitation Aat of 1871. That 
Artiale was as follows :— 


Description of 
- suit. 

Period 

of 

Time when period 
begins to 

limitation. 

run. 

129. To establish 

12 years. ! 

The date of the adop¬ 

.or Bet aside an 


tion, or (at the option 

adoption. | 


of the plaintiff: the 
date of the death of 



the adoptive father. 


It was not very olear what was meant 
hy the phrase set aside an adoption ” and 
the Artiale was absurd, for, a Hindu widow 
had only to live twelve years after making 
of ah adoption and tbe alaim of the re¬ 
versioner was barred unless he had taken 
the precaution of filing dealaratory suit in 
her lifetime. 

However, in Jagadamba's cate (6) the Privy 
Oounail held that this Artiale applied in- 
disariminately to suits for a dealaration and 
to suits for possession. 

In 1877 the Soesifis Relief Ait was 
passed and seation 42 gave the Courts power 
to make dealaratory decrees. Illustration (f) 
is as follows :— 

“ A Hindu widow.in possession of prop¬ 
el ty adopts a son to her deaeased husband. 
The person presumptively entitled to pos- 
seEsion of the property on her death without 
a son may, in a suit against the adopted 
sor, obtain a dealaiation that the adoption 
was invalid.’* 

■The Limitation Aat of 1877 was passed 
in the same year and for Aitiale 129 of 
the Aat of 1871 were substituted two Artiales 
as follows:— 


Description of 
suit, 

Period 
of . 
limitation. 

Time when period 
begins to 
run. 

118. To obtain a 

Six years. 

W hen the alleged 

decl a r a t i 0 n 


adoption becomes 

that an alleged 


known to the plaint¬ 

adoption is 
invalid, or 
never, in fact, 
took placa. 


iff. 

| 

119. To obtain a 

Six years, 

When the rights of the 

decl ar a t i on 


adopted son, as such, 
are interfered with. 

that an adop¬ 
tion is valid. 

• 


v13 I. A. 84; 13 0. 308; 10 Ind. Jur. 807; 4 Sar. 
P, 0. Jr 716j 6 I nd, Dec, (n, b.) 705 (P. C.), . 
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* I think the effect of the legislation was 
to rsstriat the operation of Artiale 118 
and 119 to pnrely dealaratory suits suah as 
those described in Illustration (/). The 
period was reduced to six years in deference to 
a passage in the judgment of Jagadaniba's ease 
(6) suggesting that a moderate time should 
be allowed for litigation of the deliaate and 
intriaate questions involved in adoption. 
But suits for possession even where adop¬ 
tions were involved do not fall nnder these 
Artiales but must be governed by the twelve 
years rnle nnder Artiale 141. Alienations 
hy Hindn widows give rise to questions as 
deliaate and as intriaate as adoptions. Never¬ 
theless a suit for possession by a reversioner 
is governed by Artiole 141 even though a 
revers’ODer has filed no dealaratory suit in 
the lifetime of the widow under Artiale 
IS 5 corresponding to Illnstration (e) to sec¬ 
tion 42 of the Specific Relief Aat. 

After the passing of tbe Limitation Aat, 
1877 the caie of Mchesh N^ratn v., 
Taruck Nath (7), was decided hy the 
Privy Ccncoil in 1892. Tbe fasts were 
simple. Shib Narain died in 1850. His. 
widow made an invalid adoption in 1850 
and died in 1884. Tbe suit was brought in 
1885 by a validly adopted 6on for posses¬ 
sion of the estate, it was held following 
Jogadamha*t case ( 6 ) that the suit was barred 
twelve years after 1851, i.e,, in 1863. Then 
as to the contention that the snit having 
been brought in 1885 limitation should be 
decided with reference to the Aat of 1877, 
Lord Sband held that the right of 6oit 
barred under tbe A at of 1871 was not re¬ 
vived hy the Aat of 1877 ; and that even 
if tbe latter Act were applicable it was mere 
than doubtful whether the plaintiff wcnld 
derive any advantage. 

The same points arose again in tbe case 
of Thahur Tubhuuan Bahadur Singh v. Bcja 
Bcmesl wir Bchhth Singh (8), decided by 
tie Privy Connail in 1906. The Taluka 
which was the Enbjeat-matter of the auit had 
become tbe property of a lady, the Thakurain 
Daryao Kunwar who made the apparent 
adoption cf the defendant in 1858 and died 

(7) 20 C. 4S7: 20 I. A. 30- 6 Sar. P. C. J. 261; 17 
Ind Jur. 164; 10 Ind Dec. (x. s.) 330 (P. 0.). 

• 8» 83 I. A. 1£6; 8 Bom. L. B. 722; 10 C. W. N 
1005; 16 M. L. J. 440; 3 A. L. J. 6S6 ; 4 C. L. J. 405 
l M, L. T. 266j 9 0. 0, 377j 28 A. 727 (P. C.J. 
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in 1S9S. The heir was the lady's brother’s 
grandson and be filed a suit in 1899. Lord 

Maanaghten said (page 163) :_ 

'* Mr. Cohen, who argoed the ease with 
great ability, relied entirely on the Act o£ 
1®7.1' He contended that the Limitation 
°! 1877 did not apply besanse the 
appellant relied on title acquired before the 
passing of the Aat of 1877, and his rights 
■were, therefore, saved by seat.’oi 2 of that 
Act. He admitted that if the Aat of 1877 
applied, his client was oat of Oonrt. 

Their Lordships are unable to aiaede to 
Mr. Cohen’s argnment. Giving fall effjcfc to 
the Jagadamba’s case (6) and the other cases 
whiah followed it, they do not think that 
the immunity, suah ae it is, gained by tha 
lapse of twelve years after the date of an 
apparent adoption amounts to acquisition of 
title within the meaning of seation 2 of the 

Aat of 1877.” 

Tbe obiter dictum in Moheth Narain't cate (7) 
that the Aat of 1^7/ did not alter the period 
of limilation was treated as an obiter diclun 
and ignored. 

Then as to reation 2 of the Limitation Aat 
of 1877, that seation is as follows: — 

All references to the Indian Limitation 
Aat, 187', shall be read as if made to this 
Aat; and nothing herein or in that Aat 
contained shall be deemed to affect any tille 
acquired, or to revive any right to sns barred, 
under that Aat or under aDy enactment 
(hereby repealed,” 

It refers (l) to plaintiffs’ right of &uit, 
And 02) to title acquired by tbe defend* 
ant. 

Lord Shand had said that as plaintiff 
had not filed a suit, which most have been 
a. suit for declaration, his suit for posies- 
Bion was barred nnder the Act of 1871 and 
not revived by the Aat of 1877. 

Lord Maanaghten did Dot refer to the 
plaintiff’s right of suit but said that defend, 
ant could not acquire title by omission to 
he a suit for a declaratory decree. But 
the neoescary implication is that the right 

• Ha r “ dea,arafcion w distinct from the 
S* it ia0 * 0r D° 8Be9S ‘on, and this is 

qireeUy aaotradiato y to the ratio decidendi 
or Lo d Shaod in Mohetk Narain't cate (7). 

• , tblnk ooly ornalaaion from this 

Wdgmjnfe w that the PrivvOoun.il do not 
ai n , 0 Jag i damba'i c 'si (6 1 and that 

ae * do not regard suits for possession a? 


sails for de.Iaration where an adoption i, 
d. 8 pnted as ■nbje.l to the same period 
of limitation. Indeed their Lordships eeem 

l?^l e , m ? de an express de.Iaration to 

Sian*,* M k“ 6 ,,’Tr 8 ° f Muhammad Vmar 
H Muhammad A T »a* ud din Khan (9), 
tne^ following passage :_ 

"Although their Lordship, consider that 

the question of an adoption was an im. 
material ie.ee they think it is advi.able 
to say tla. the omission to bring within 
the period prei.nbed by Article 118 of the 
Se,ond Schedule of the Indian Limitation 
^ 1877. a salt to obtain a de.Iaration that 

an al eged adoption was invalid, or never in 

f*af, took place, is no bar to a suit like ihis 
for possession of property,” 

Now ShrinUat v. Hanmant (5) wa, based 
largely on Jagadamba’i cate (o), the obiter 
dictum of Lord Sband in Moheth Narain't cate 
tV and the other obiter dictum at the same 
Judge in Lack-man Lai v. Kanhaya Lai { 10). 

I think Slriniias v. Hanmant (5) has been 
overrnied by Thakur Tirbhuwon Bahadur 

dt ngh t ciso (8). 

But the Division Benah of thia Court ruled 

n^ h li n \ Va \ Sar:era ° V * BalvaKt Venkateih 

UI7 that tkrintvu v. Hanmant (5) was not 
overruled. 

In Shnnivat Sarjerao v. Balvanl Venhaleth 
(Ml Obandavarkar, J. dietingni.hee Thakur 
Tirbhuwm Bahadur Singh’t cate (o) on two 
gronnds. 

(1) The plaintiff was a minor until 1896 
and bronght bi, snit within three year, 0 f 
attaining majority and no knowledge .onld be 
imputed to him during hie minority. 

• ( w 'Thstnrain was owner in her own 

right and there was no title in the adopted eon 
till her death in 1893. 

With all repeat X venture to think that 
the first reason overlooks the /act that plaint* 
iff claimed through his father and grand¬ 
father and most, therefore, be affected with 
their knowledge. And the aeaond reason 
practically admits that the Aat of 1877 haa 


r ( S\i 3 I x d * 0as * 344j 39 L A - 19 ^ p. 25: 14 Bom 
L. R. 18 J afcp. 187? 6 P. W. R. 1912; (1912) &f w V* 

77; 1» M. L. T. 76, 9 A. L. J. J37; 16 0. L. J mi fa 

P. L. R. 1912; 2 1 M. L. J. 249; 18 0. W N 458- 39 
c.418; 126 P. R. 1912 (P. 0.). ’ 58< 33 

t 22 }’ A * 6I; 22 8 Sar. P. 0. J. 668; 11 

Ind. Deo. (n. s.) 405 (P. O.). 11 

S 38 1 . 1 ’ 20 r ° d ’°“ B ' ,83f37 8 ' 513 -' 15 Ban». L. «, 
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Buperseded Jogadamba's cate (6), It made no 
differerae that the Thakurain was foil owner, 
for tbe next heir aoold still have Boed for 
a declaration. If the Aot of 1871 had been 
law in 1896 plaintiff oonld not lave sued 
in that year to dispute an adoption of 1858. 
But he eotaeeds under the Aafc of lb77 
bteauee the suit he aould have 61ed in the 
lifetime of the widow could only have been 
declaratory and the defendant had acquired 
no title by lapse of time. Granted—but what 
about plaintiff's right to sue? His right to 
challenge the adoption was baried already 
atocrding to Jagaiamba's cate (61 and not 
revived according to k ohesh har ain't ccse (7)? 
The P«ivy Council do not deal with this 
beoause they consider that Article 129 of 
tbe Act of 1871 is limited to declaratory 
Suits only. 

It is trne that in Malkarjun v. Narhari (12) 
decided by tbe Privy Council in 1900, 
Jagadamba's case (6) was quoted with approval 
with reference to the applicability of Article 
12 (al, to suits for possession, This Article 
uies the same pharse “setting aside” with 
reference to sales that Artiele 129 of the 
Limitation Ac*, 1871, did with reference to 
adoptions. This identity of expression made 
a reference to Jagadamda's cate 1.6) inevitable. 
But there is a distinction, for, in tbe 6rst 
place, Courts are relnotant to disturb judicial 
sales and, io the second placr. a sale wi;hcnt 
jurisdiction is Lull and void and dees not 
affect limitation —Rhiara mal v. Vaim (13) 
while the same principle oannot be applied to 
an adoption. 

I venture respeotfully to express disrent 
from Chandavaikar, J. that an (biter dictum 
cf the Privy CouloiI is hindirg on this Court 
[Shrinivcs Sar;erao v. Balvant Ven^atish (1)) 
tupra at page 531*]. An obiter dictum is 
hut an obiter dictum and has no authority 
however exalted the tribunal that utters it. 
There are obiter dicta on the ore tide in 
Mohesh Naratn's ccse (7) and in Lachman 
Lai's case (10) and in if abarjun v. Narhcri 
(12) and on the other side in Muham¬ 
mad TImar Ehan's case (9). But lhahur 
Tirbhuwm Bahadur ■ Sirgh’t case (8) 


(12) 27 I. A. 216; 2 Bom. L. R. 927; 6 C. W. N. 10; 
26 B 337; 10 M. L- J. 3t 8; 7 Sar P. C. J. '/SO (P. C.). 

, 13 ) 82 C-296 at p. 316; 9 C W. N. 20 ; 2 A. L. J. 
71 ; 7 Bom L. B. ; 1 C. L. J. 684; 32 1. A. 23; 8 Sar. 

p C. J.73* <P- 0- • ____ 

# Page 37 B.—C^‘3 


involves a decision that the right t® 
sue for a declaration that an adoption is 
invalid is a different right from tbe right to 
sue for possession of property affected by the 
adoption. 

1 wonld, therefore, refer to a Full Bench 
tbe question whether in view of the Privy 
Conned decision in Thakur Tirbhuw n Bahadur 
Singh's case (8), the decision in Shrinivat v* 
Hen mant (5) is still good law and whether 
suits for possession where the plaintiff cannot 
suooeed except by displacing an alleged 
adoption are governed by Article 118 of the 
Indian Limitation Act. 

Fawcett, •!. —I agree with the proposed 
Reference to Fall Bench. I think there are 
good grounds for such a reference, even 
though in Bharma v. Balaram Sakharam (14) 
a Division Bench took the same view as that 
taken in 8hrinivat Sarjerao v. balvant Ven'ka* 
tali (11). 

1 was at first inclined to think that a dis¬ 
tinction might he made between Malappa’s 
right to sne to obtain a declaration that the 
alleged adoption was invalid and the right 
of tbe plaintiff, his widow. If Malappa sued, 
he did so because the setting up of the adop¬ 
tion was an infringement of Mallapa's rights* 
as a eole owner: see Ch'nrcsami Mudoliar v. 
Ambalatana Muioliar (15). 1 he plaintiff as 

his wife with contirgect rights in property 
bad, so to speak, an independent right to cue 
toeetatide the adoption even durirg Mai- 
lappa's lifetime. This is on the principle 
that ary person having a right in property, 
whether present or contingent, is eDtifled to 
oome to a Court cf equi 4 y to complain of any 
attempt which may he made by a pereon 
having no authority to do so, to deal with the 
property in a mode which may ultimately 
harm him in the matter of his title: sco 
Beharee tail v Mo>ho Lcll (16). This ifl 
recogD’zed in Illustrations (d) to (/) of section 
42 of Specific Relief Act. Even before the 
Act was passedWestropp, O.J laid down that 
tbe Legislature had recognised the right of a 
person to bring a suit to set aside an adoption 
as a substantive proceeding independent of 
any claim to property : tee Kalova v. Fadapa 
(17). But in so far as the plaintiff derives 


(14) 47 Ind Oas. 639; 43 B. 63; 20 Bom. L. B. 836. 
( 6 ’ 29 M - 8 at p 4^, 

(16) 21 W. R. 80 

(17) 1 B. 248, 1 Ind Dec. (n. s.) 166, 
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Tbe decision in Shrinxvat v. Ranmant (5) 

was to this effect, that where a plaintiff in 
a suit for possession of property is met by 
the claim of a defendant setting up a title 
as an adopted sod, the plaintiff's suit is 
birred unless it is brought within six years of 
the date when the alleged adoption be- 

tame known to the plaintiff. 

The question referred to ns is whether in 
view of the deeision of the Privy Counsil in 
Jha\vr Tirbhuwin Bahadur Singh v. Baja 
U \meshar Bakhsh Singh (8) the deeision in 
Shrinivas v. Ranmant (5) is still good law, 
and whether suits for possession where the 
plaintiff cannot suseeed exeept by displacing 
an alleged adoption are governed by Artisle 
118 of the Indian Limitation Aet. 

It is necessary, therefore, to consider the 
fasts of Thakur Tirbhuwin Bahadur Singh's 
cate (8) Binee Shrinxvat v. Hanmant (5) was 
not mentioned in the judgment, and it can only 
be sa^d to have been overruled, if at all, by 
implication. Thakur Basant Singh was tbe 
last male owner of the Taluqa of Samarpaba. 
He died in November 1857 leaving bis widow 
as his next heir. Thereafter a Sanad was 
granted to tbe widow and she beoame 
Taluqdar in her own right. She died in¬ 
testate in 1893. The estate was claimed 
by Thakur Sher Bahadur as her son 
adopted after her husband’s death. Tbe 
plaintiff who attained majority in 1896 
filed the suit in l$9v claiming to succsed 
as the grandson of the widow’s eldest 
brother. Both the lower Courts held in 
favour of the plaintiff. On appeal to the 
Privy Counsil it was argued that in aDy 
event there was an apparent adoption suffi¬ 
cient to satisfy the provisions of the 
Limitation Act of lb71 as interpreted by 
tbe Privy Council in Jagadamba Ohaodhrani 
v. Vakhina Mohun *6). It was admitted that 
if the Act of 1877 applied, the appellant- 
defendant had no case but it was argued that 
as tbe appellant relied on title aoquired before 
the Act of 1877 was passed, his rights 
vrere eaved by section 2 of the Act of 1877. 

Toat section is as follows:— 

’’All references to the Indian Limitation 
Act 1871, shall be read as if made to 
this* Act • and nothing herein or in that Aot 
.Obtained’ shall be deemed to affe.t aoy 
title a.qaired, or to revive aoy right to one 
barred, under that Aet or under aoy en- 
Bf tm?ut thereby repealed, 


Their Lordships said at page 163* : — 

Their Lordships are unable to accede to 
Mr. Cohen’s argument. Giving full effect 
to the Jagadamba's case (6) and the other cases 
which followed it, they do not think that 
tbe immunity, each as it is, gained by tbe 
lapse of twelve years after the date of an 
apparent adoption amoants to acquisition of 
title within the meaning of section 2 of 
the Aot of 1877.” 

To appreciate the full meaning of the 
deoisivu passage of the judgment ib will 
be necessary to follow the history of the 
case in the lower Courts aud the arguments 
of Counsel before the Privy Council. 

In tbe Trial Court it was argued that the 
suit was barred by Article 118, Sihedule 
II, of the Limitation Act of 187? ai the 
adoption of the defendant became known 
to the plaintiff and his anoostors more 
than six years boforo the invitation of tbe 
suit. After referring to JjgadanbTs case 

(6) and Moheth Narain v. Taruc't Nath 

(7) the learned Judge said (pf»g» 15$*?: 
‘The above decisions were given with 
reference to Article 129 of the old Ait of 
1871...It is oor»t9odel on behalf of the 
defendant that tbe priooiple enunciated 
tbe above rulings is applicable to sasee 
governed by the existing law.” Then 
after referring to Parvithi Ammal v. Sami - 
natha Qurukal (19) and Shrinivas v. R in * 
mant (5) which adoptod that view, and 
the numerous decisions to the contrary, be 
continued (page 159*); “There seems to be 
a consensus of opinion inmost of the High 
Ooarts that Article 118 of the present Act 
does Dot apply to suits for possession and 
1 do not thiok wa are justified in departing 
from it without the distinct authority of 
the Privy Council.” Tue Opart of the 
Judicial Commissioner of Oudh concurred 
in this view. Before the Privy Council Mr. 
Cohen argued for tbe appellant that Act 
IX of 1871 applied, and, as lo suit had 
been filed within the time fixed by Ariielfl 
124 of the Sibedale to tLat A**, the validity 
of the ad iption could not be questioned 
in tbe plaintiff’s suit. Tbe principle laid 
do*n in 3aga IambT 4 cate (6) that when a 
suit to set aside an adoption was barred, 


29. 


(19) 20 M. 40; 6 M. L. J. 272; 7 Ind. Deo. (n. b.) 


* Pages of 33 I. A.—[Ed.J 
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*° also wag any salt whieh in order to 

annlied * at " d o! the adoption 

applied eqaally to ArtUIe 118 of the 

Sehednle II to the Aet of 1877, Mr l e 
fW- { °* tha r03 P°ndent argusd that 

&XA f 7r S ?°I erned by Article It3 of 

118*3iff* ^ t* 1 XV 0t I877 ‘ Artiele 

Df 8 thA ff ?• 10 a U t6rm3 from Arti(,Ia 129 

snifc for no 8r ‘ aDd did not app ' y a 
salt .for possession. There bad been no 

acquisition of title by the appellant in 

virtue of an apparent adoption within the 

meaning of seetion 2 of the Aet of 1877 

« 1877 th U t b6 ^ d ° Wn n ° dar AotXV ' 
1877 that a plaintiff must sue for a 

decretory de.ree before suing for po„e. 
bamdifa /? 1 ! enit f ° r poaa63!ion 

n i l declaratory aetion was barred. 

,L’SZ it: 

the e Ait n o t ! hi “i87i had8 T , ' ,ed atitIe QDder 

me A.t o! 1871, and that title 
prrserred by sestion 2 of the Aet of 

a IS 

Eft** 1 " 5K .Sr-3 

n Mr. Cohenu reply, N 0 dcnbfc the soc. 
geetion that the immnnity gained hr 

as,., “l LTb. 1 ,-, at 

wh.sh have been raised before us fn th e 
referenee on behalf of the appellant del ! 

Un5ed y for bv P lb d ‘ b<> '7*™* view aa wn- 

fended for by the respondents. 

•ietuy.Tear?n 8 h h - d 7 0t been “ ada ««■ 

1\UkZZ p \ an j (9) o r6ferred t0 Th ^r 

><»«»* down' t Sirgh ’ S , CIM ™ 

within thena.^j* 4 * be om i* < '°n to bring 

of tbe b 8e,ond q pr , ef5 / i 1 bed by Article 118 

Limitation Ait m ° f 77 ^ 

a deelaratinn n- & * a 8U1 ^ to obtain 
invalid or ntv* ** 2 leged ad °D tion was 
no bar f 0 a - n Tf 10 fa,t * ock P la *« wa » 

A Division R t i°, T poBBe ssion of property. 

tan Z l 0f r, bie 0oart in 6 irMva. 

t>ar, trao v. Baluant Venkcte.h (Jl) , smB to 


tbe oocelusion that the desision in Sirin 

Privy^^Ocuntil Th ‘ by tha 

of Pratt, J . analyses the'Veasl® 

wbi.b 0 °u n ntr Veuft a Utf ^ 

adoption of the defendant"7a" l ! 

VEST no! ‘t itati ° n 7"™ 

ffivt'b/^rirned 11 ^:; 1 % r ons 

with what ha, been said bT Prat/ * ? 

have already pointed out tbit their’ Lsrd! 
ships of the Privy Ooun.il, baying all the 
arguments before them whish have bson 
from time to tims raised in this Court 

wiTtho, 8 * OD,Ia9ion ab3 °lately inconsistent 

With those reasons, and I 8ee no objott in 

ZZT* i Vari ° n9 pa98a **"'° the judg. 

Lordshi b, Ig ,Me . 8 u M 8howiD * that their 
Lordships soold not have meant what they 

said in TA«W Ttrbhuwm Bah ,dur Singh V 

What . tbe J ir Lordships did mean 
h slearly enuoo.ated in iManmii Umar 

th h ' , Ca ‘ e t-V- Whatever the naiure of 
the adoption in that ,ase and whatever 

! 8 6ffe<,t , “'Rht be on the status of tbe 

thl 7 * iopte ?\! t wa9aa “^option within 
the meampg of the word in Artiele 118 of 

Ao, XV of 18/7, and if it was set up as a 

defense to tut for possessip, the omission 
to burg a deelaratory suit within si* years 
was no bar to the suit for possession I 
thick the question osn also be eonsidered 
from another point of view. The Limitation 
Aet is an Ao, for the limita'ioa of suit/, 
preserving the period within whiob sniti 
asking for various relisfs ean be brought. 

In a soit fob possession on title, the only 
answer by the defandante whiah ean be 

bv th f “ I , . 9 a . bstter ‘ ‘' a tiaa ‘bat proved 
b M pla,n ‘' ff ' aa <l eaeb a tills may be 
obtained by adverse pcsseseion. An adop. 

Loo baay bs the origin of snob a title being 

V h s 8 ti,l e h „ u defendant may eu.seed 
in bis title by adverae possession and not 

by virtue of his adoption. But if hi, title 

depends on adoption apart from the question 

° ad ; ara . e . paB9 ^>a, be may su.aeed by 
prov nff bis adoption and the question of 

the limitation of plaintiff’a soit does not 

Deriod pr0yidad “ * a brought within the 
period Preesr.bed far the parti.ular suit he 

hae brought p Jr the plaiotiff ia in tbe 

position of a defendant when he ia roiia'.ing 
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a olaim by adoption and there is no bar 
of limitation to a defence The mere fact 
that an adoption allegd to have taken place 
is not challenged does not set time running 
in favour of the adopted con, so that he 
may acquire a title unless he is in possession. 
Then if ho is sued he can either say 1 1 
have been in possession for twelve year* ’ 
or I am an adopted son and I have a 
better title than the plaintiff.’ It is then 
open to the plaintiff to say your adoption 
as a matter of fact never took place or, if it 
did, it is invalid. 1 

Lastly, 1 may refer to the f lowing 
decisions of the High Courts of Calcutta, 
Madras and Allahabad, Ham Ohandra tf u er »e 
V. Ran.il 'ingh (2t‘), Naithu Singh v. Qul .b 
Singh (21), Vc'aga Mangamma v. Banditn udi 
Veerayya (22), which are opposed to toe 
view taken by this Court in Shrinims v. 
Hanmant (5). The judgment in Vel >ga 
gamma v. Bandlamudi Veerayya (22/ shows 
that the learned Judges were clearly of 
opinion that the Privy Council in Tha<ur 
Tirbhuvoan Bahadur Singh's caie (8) over- 
rc-ljd the view that a suit for possession 
where the validity of an adoption has to 
ba determined is governed by Article 118 
of the Act cf 1877. 

I would, therefore, answer both parts of 
the question referred to us in the negative. 

Shah, J.—The question referred to the 
Full Bench is whether in view of the Privy 
Council decision in Thahur Ttrbhuwan 
Bahadur Singh's case (8) the decision in Shri• 
niv s v Hanmant (5) is still good law and 
whether suite for possession where the 
plaintiff cannot succeed except by displacing 
an alleged adoption are governed by Article 
118 of the Limitation Act, 

My answer is that Shrinivu v. Hanmant 
(5) is not overruled by l'hthur Tirbhuwan 
Bahadur Singh's case (b) that it is still good 
law in this Presidency, and that Article 118 
would apply to suits for possession where 
there is a title by adoption to be displaced 
to the extent indicated in Shrinioas v. 
Hanmant (5). 

We are not conoerned in this reference 
with the questions whether on the finding 

of the lo ver Appellate Court the rule in 

(20) 27 C. 242} 4 C. W. N.405; 14 Ind. Deo. (n. a.) 

160 

(21) 17 A. 167} A. W. N. (1895) 86j 8 Ind. Deo, 
^(22; 8Q 3 M. 803; 2 M. L. T. 178} 17 M. I#. J, 182, 


^ hrinwis v. Hanmanl (5) is applicable to the 
present case and whether on those facts 
the suit would be barred under Article 
118, I express no opinion thereon as 
they are points for the Division Bench to 
decide, 

I desire to state briefly my reasons for 
the answer to the question referred to us. 

In the first place in Thakur lirbhu'onn Roha* 
dur Si^gh v. Baia Bamesh <?* Bakhsh tingh (8) 
their Lordships do not in terms purport to 
overrule J.gadimbi Chiodh'rni v. Dahhina 
Moh r n R y (o;, and the other cases whic r » fol¬ 
lowed i*, among which the case of Shrinivu v. 
Hanmant (5> must be included. T. at case 
was dended on the ground taken by the 
Counsel for the appellant whether the alleged 
adoption was or was not an aooarent adop¬ 
tion to which the ruling in Jag id imbi's case 
(6) would apply if the Act of 1871 were 
then in foroe. Their Lordships hold in that 
case that giving full effect to Jagadanb t's 
case (6) and the other cases which follow 
ed it they do not think that the immunity, 
such as it is, gained by the lapse of twelve 
years after the date of an apparent adop¬ 
tion, amounts to acquisition of title within 
the meaning of section 2 of the Act of 187 7. 
That is the point which they decided and I 
am slow to accept the view that if their 
Lordships meant to overrule 'hr nivas v. 
Hanmant (5), they would have left it to 
implication as to which there is so mash 
doubt and difficulty. In other words unless 
the implication is clear, I think that it w^uld 
not be right to treat the decision in thri tivas 
v. Hanmant (5) as overruled. 

I do not think that the implication is by 
aDy means clear. The suggested implication 
is based upon the consideration that it was 
conceded in the argument by the Counsel for 
the appellant in that case that the Act of 
lc77 did not apply, and admitted that ba 
was out of Court if the Act of 1877 applied. 
The difficulty of inferring from this circum- 
stance that their Lordships meant to overrule 
Shrinivas v. H nmant (5) is clear from the 
judgment in chrinivas Sarjerao v- Balvinb 
VenkaUsh (11), followed in bhirma v. Bala • 
ram Sahharam (14). I do not for the 
moment say anything as to the cor¬ 
rectness of the view accepted in these 
two decisioos as regirds the effect of the 
decision of the Privy Council in Thahur 
Tirbhuwan Bahadur Singh's cate (8) 
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Seoondly, on the merits I f flfi i k w 
;’; # p ‘ h <“ ‘heir Lordships « "i* y ,“° meai ? 8 

, , 7« V. Banm,nt (5). T he ado T ° 
that ease was nnt 7. 8 ftd °P*ion in 

"h»«b, aeoording to the adopt, ‘ on 

Me bat it was realJv ! ■* Law ’ * ives 

heir and a n adoption only^hT T 

■ense. It i 8 poseible that th«? * POpnlar 

may have infloen.ed the On! " r ? n ? stanae 
appellant in taking Dn ■ for tbe 

reference to the A.t of 18/7 P ( T*'°? with 
Then tbe fasts in ibaf ° ^ * bftt be dld * 
*hat I think it is ent/ral? 86 60 SDeo,al 
besanee it was admitted 3 - a . E , 8afe *° hold that 
theAot of 1877 ft n‘r f A D L that,a9e ‘bat if 

oat of Court, Lir Wd.bl'e def8Ddant waa 

*He thnniva, y. Banmn^l^ mBan . t *° ov6r - 
to attribute tfcat adminuin ^ 18 poeei ble 

after dying the S t0 ? ther 8roa . nda 
I am unable to hnM^fk be8 ‘ attention, 

Tirbhuwan Bahadur Singv!cw [gT °i^ UT 

Lfr anl {5) ' b ° ai * b * ae n :r. 

Mu\at° m 7j S tha ‘ tba observation* in 

Mai.ud.din than fo* 0 " h;\ ^uhammad 
relied upon have a' ’ b,,b have lean 
observation” were mad' * n,h effe,t - Those 

‘be Parties „Z “ uh ‘ D V M8 ‘ Q wb ioh 

Sfe At 2l ' obreSnl 

Wit for P0B et.e‘on 1,1 a,” 8 app,iaable ‘o a 
LordehipT had to d «I ^°? 8 wh, ' 8h ‘beir 

Wbish an alleged a d 10 oa9e ,n 

*iffht of inberita d A ?°^\° D ,arned with it no 

are eapable of bein» read 1 “ 8t f ? 8 . observation8 
were read in that .? d in that sense, and 

V. Balvant Venkaiuhn!^ t \ lniv . B^jerao 
tbat in Tha ur TWa*^* i 6 10 0I gni6saut 

(8) their hotdl h i UW TA Baha , dur 6ingh '» 

adoption i D the DOn ^, P8 had t0 deaI with an 

k—‘ w-WH-'K 


mind to*V.V rt is « ! oar to my 

treafed a ove ” 0 e d l ' &D ° ot ba 

good law. ° Verrn,ed and “oot be ao,opted as 

«»vxs sz m ^s, 01 

should be uniformity in T j! - * fc there 

point of this .Ko^ a tEe de91 sions on a 

in different High Courts and it* a9 1 P088ible 
the other High Oonrt« i, d 4 18 ,Iear ‘ bat 

feres: 

doriog all th! aVea d 7n‘"t t, p f0 A Wed 

Lt a «wnud. 'uJZTZ 

o settle the' 0 PD r P ° ee ° l this r «'«ren.e is 
to settle the question as to whethflr si, • • 

v. Banmant ( 5 i ; 8 overruled ha 

stt 11 a £iZHf 

from this Court to the Priuiy i PP6 , 

erne 6 rufe'in V aff8 ’ t6d b ^ a ^^ 

I j 8 rn f ,D *>!"'»"«• v. Hanmant (5). 

sdiss 
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# # • • • •••• • • 

& at had "been folly argued before then, 

whether the principle of Jagadamba’s case (6) 
was applioable to oases governed by the 
Limitation - Aot of 1877, Article 118. I 
think, therefore, that we ebould fall into 
line with all the other High Courts io India, 
and tease to give effect to the view taken in 
khnniuat v. hanrrant (5). 

* wi d. a. & N, H. 

i Antwsrs accordingly. 


' LAHORE HIGH COURT, 

i Second Civil Appeal No. 2979 of 1916. 

. January 2, 1921. 

Present Mr. Justice Chevis and 
. -Mr. Justioe Abdul Raoof.~ 
c Musammct PARMESHRI DEVI— 

. Difind*nt—Appellant 
, versus 

, ADTAR SINGH— Plaintiff — 

4 ; .. . . Respondent. , 

Sale, completion of —Unregistered sale-deed, whether 
an agreement to sell—Specific performance— Fvidence 
Act (I of 187*). s. 91. ‘ 


A sale is completed by the execution of the deed 
pf sale., [p 146, col. 2.] . . j ' 

The mere non-registration of a sale-deed does not 
make it anything less than a sale-deed. [p. 14*, 

, col. ?.] ' • 1 ... . . 

A contraot of sale r even if-unregistered, is not aU 
agreement to sell and cannot form the.basis of a 
i suit for speoifio performance, [p. 146, col. l.j 

' unregistered document, which amounts to a 
’ fiale-deed, must be excluded'from 'evidence for want 
t 0 f registration, and also by reason- of section 9>i 
Evidence Act, no other evidence .of the sale can bo 
- admitted. O 145, col. l;.p. 146, cob I.]- : 

Second appeal from a decree of the 
District Judge, Rawalpindi, dated the 15th 
May 1916, confirming that of the -Senior 
Subordinate Judge, Rawalpindi, dated the 

31st March.1915. * 

Mr. M. 5. Bhagat , for the Appellant. 

Sardar St to a Bam Singh , for the Respond 

dent v fi 

JUDGMENT. -»-Tbe plaintiff and the 

defendant. in this i oasa are brother?. The 

‘ plaintiff subb for specific performance ot 


an agreement to sell a house for 
Rs. 1,100. The plaint begins by reciting 

that the house was sold by defendant - td 

plaintiff for R), 1,100 on the 30th of August 
1914, that it was" agreed that half of the 
sale price should be paid in advarnoe and 
the remaining half within a year, that 
Rs. 100 were paid by plaintiff and 'were 
placed in deposit with Ganesha Singh and 
as the remaining Rs. 450 payable itf advance 
was to be paid On the following day, ft 
ruqi was Obtained from the defendant -and 
also entrusted to Ganesha Singh, and it 
was also agreed that a formal deed Of sale 
would be executed and registered. The 
plaint goes on to say that as the defendant 
refused to take the remaining money and 
to execute a regular sale-deed, the plaintiff 
prays for specific performance of the eon- 
tract and for possession of the house. The 
defendant denies having agreed to sell the 
house and pleads that the execution of the 
ruqi was obtained when he was in a state 
of intoxication. The lower Courts have 
held that the defendant executed the ruqi 
and that though unragistered it is ad- 
miesible in evidence. Accordingly they have 
deoreed the claim relying on the ruqi and 
on the oral evidenoe which has - been pro¬ 
duced in the case. The ruqi in qaesfcion 

runs as follows; : 0 L 

Bait tahrir ctnke io ke ek marizil makan mth 
ck kothri bairuni ivi ekkothri andrtini tea t ah an 
jo mnshtarka haceli Baba AiOtar SirgVbaradar 
hcqiqi ka hai ttoh makan bamqibla mublig\ 
gayara so rupiya se baiqrar i zibani~ badast 
Baba Awfar Singh baradar haqiqi khud bai kar 
diya hai. Zari-saMannaqad imtosa panoh to 
pachas watul kar liya hai aur pinch to pach(& 
tupiyahdhi hhatimen raqumtah) irkaraliyehein* 
Ooya ainda hist kisim ka' da ta i dakhil makan 
mc'zkur ke teth mera nahtn rah* hzu. t»or 
translation see judgment cf the First Oouft)« 
On behalf of the defendant-appellant it 
urged that this document Cannot be admitted 
in evidence for want of registration. Id 

cuf opinion this'plea -ia perfectly ■ correct. 

'Sven if-it does not fall under section 17 (If 
(fe) ot the Registration Act, it ‘ certain!* 
falls under section 17 (!) (c)~ being?* a non* 
teetamentary instrument acknowledging the 
receipt--of consideration on account 2 of ex- 
tinotion of -a title of the value of Rs*. 100 
and- upwards in immoveable property. * Th« 
ruqi clearly acknowledge* receipt of Rs* 550 


i 
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in uA and winds up by saying «' £ have no 
!h. IB R 0f b ° W ^ M TilOT « for< *» ^hethgr 

the p. 560 were paid cr not.the dosament 

•learly falls under seetion 1 7 (U lS Bat 
ll is nesessary for ns to go farlfSTTuj to 
•aneider whether the tuqa in itself amoants 
to a deed of sale. If it does, then it is a 

£ fu"? 9 of a -having been 

redneed to the form of a document, and not 

ilS0lt ? n9t be exoladed f«;om 
•vidpnse for want bt registration, bat also 
J)/ reason p f section 9i of the Evidense Asfc 

no otker.eyidenee of the-sale ean b 9 ad- 

mtted. . Now, the rvqi. begins by stating 
that the wnter has orally soli the house to 
'jj* hmther for Rj. 1.100. . The oral evi- 
.denied^, no doubt, to the effest that the sale 
fas first agreed on verbally, that the rvqi 

-Sf l ? et ‘ u Wri Men and that the agreement 
between the parses, was that a- form >1 sale- 
deed would, be subsequently executed and 
| Registered. The tuqa was written on a 
Sunday, so it *ca, impossible to register 

j a regular sale deed on that day. The ruqi 
wa« only obtained from the defendant in 
•order to prevent him from basking oat of 
nw bargain. The terms of a sale are almost 

; mvariably arrived at in tbe sours* of verbal 
«negotiations* In some eases, nothing is 
written at all and the Sale remains simply 

. pne -\ io otb « r otOcs, hcwover, a 
■Me deed is written, whish may or may not 

•require registration assording to the value 

ot tbe immoveable property’ dealt with. If 

-the immoveable; property exseede Re. 100 

in value and tbe deed is not registered, then 

-in It* event of thp fastum of the sale being 

denied by i the vendor the vendee is debarred 

from proving the sale either by the deed 

•or by any other evidence. In some ease", 

howBy**, when the terms have heen fixed, 

ilbe owner exeaates an agreement promising 

< w cell aod io that eaeethewculd.be pur- 

eba8 fc 18 -* n “ B - good ; position to sns for 
> speslfie performaoee. t Sash a dosament 
***®^ 8 * ' promieiog lb sell does hit require 
; regiSUMumiii: Now, the present dosament is 
i eertamly not a promise to sell ; it does not 
*1° terms *n*ke any promiee to . sell and it 
doea coiv task documents frequently do, 
any referents M a sale deed to be 

Mdtes tie fact that the sale has already 

*M h *‘ “0 have 

w f wp/tWP fe*fiv«4 pni th*t an entry 

10 


14b 


has been made ,n a bihi regardlnj the 
remaining Ks. 550. Sn.h a do.ament fol- 
lowing immediately after the terms of the 
sale have been verbally agreed npor, in oar 
opm.or .onetitatee a sale deed, and had 
plaintiff ,ned on that do.ament for ins- 
Session as vendeo, we do not see any obsta.le 
to hie getting a de.ree eieept the want of 
registration. Now. if the do.ament in goes- 
tiop be a sale-deed, the mere want of regie. 

tration will not make it anything less than 
a sale-deed. As hai already been stated the 
oral evidence tendered goes to show that 
the objejfc of getting the rvqa exssuted was 
to prevent the defendant from basking out 
of his agreement in ease he afterwards 
refused to exesats and register a formal 
deed of sale. So the plaintiff got the 
defendant to execute a dosament whish war, 
in our opinion, the terms of a sontrast re- 
dused to writing. No doubt the plaintiff 
did not realise that in the event of the 
defendant refusing to register a regular 
sale-deed the plaintiff would be placed in a 
diffiinlt position being unable to produio 

ia evidence an unregistered dosament and 
being debarred by section 91 of the Evi- 
denoe Ast from producing oral evidense in 
proof of tbe sale. But the fast remains 
that the dosament was written and, in our 
opinion it is nothing less than a sale deed. 
On behalf of the plaintiff-respondent it is 
urged that there is no sompleted sale be* 
•ause the dosament was entrusted to a 
third poison and was not handed over to 
the plaintiff, but it is tbe exesutioa of the 
deed whish sompletes the sale, and Counsel 
has been unable to quote any authority to 
tbe cffest that title does not shange until 
tbe sale deed has been Dot only exesuted 
but actually handed over to the veDdeeJ 
H ie also urged that tbe rvqi is a mere 
n emorandum. Looking, however, to the 

terms of tho d^ed we saDnot regard it as 
a mere memorandum. Tbe terms are slear 
and eey expressly that the houee has been 
ecld and that tbe vendoi’s title has seaeed. I 
The ?tqi ie net cnly exesuted by the defend* J 
ant but is alto witnessed by do less than * 
eeven redone. It is further urged that the 
rtqt cannot be regarded as a rale deed 
baeanre it dees not eontain all the terms 
cf 11 e sale and does not give tbe bound¬ 
aries cr ether particulars of tbe property 
eold, Nyw, when a bonce ie cold it nrey 
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perhaps be neeaseary in -ease of doabt to 
admit oral evidenoe in order to show whiah 


parfcieular bouge has been sold, bat in this 
•ase neither side bag alleged that there was 
any doabt as to which house was the 
Bubjget of the ruqi, and we oannot see that 
the mere omission to give the boandaries 
or any other partiaalars as to the hoase 
in question makes the document other then 
a deed of sale. As to the terms of the Bale 
no doubt the i uqj states inoorrestly that 
Bs. 550 have already been paid in oish ; 
but an inoorreet statement ou this point does 
not alter the nature of the document. The 
only other term whiob appears to be want¬ 
ing in the ri.q*. is that it is not stated 
within what period the remainder of tie 
money is to be paid. Thip, however, is a 

{ matter merely attesting the payment of the 
consideration, but in the oase of a sale 
there is no ground for saying that title 
does not pass until the full sonsideration 
is paid. 

We hold, then, as regards the contrast 

I between the parties that it was not merely 
an agreement to sell but an aaiaal oontraat 
of sale and that the plaintiff sannot, there¬ 
fore, sue for speoi6s performance of an 
agreement to sell. Further the plaintifE 
•annot be allowed to turn round and plead 
that he should ba allowed to take possession 
as vendee under a eompleted sale, beaause 
the sale is denied and the plaintiff is de¬ 
barred from proving it, the deed itself 
being inadmissible for want of registration 
and other evidence being barred by the 
provisions of seotion 91 of the Evidence 
Aet. We, therefore, aesept the appeal and 
reversing the decision of the lower Courts 
we dismiss the suit, but as it appears to us 
that the defendant has behaved very badly 
we leave the parties to bear their own eosts 
in all Courts. 

V, H, & w. 0. A. 

Appeal ccoeitul. 


MADRAS HIGH COURT. 

CiViL Appeal No. 284 of 1920. 

November 16, 1921. 

Fresent : —Mr. Justiee Spencer and 
Mr. Justiee Kumaraswami Sastri. 
GATTINENI PEDA GOPAYYA 

AMD OTHERS—APPELLANTS 

vsnui ^ 

DEPUTY COLLECTOR of TENALI— 

—Respondent. 

Land Acquisition Act (l of 1894,7, ss. 18, 25, 24 
(1)— Hindu, widow—Claim for compensation at certain 
rate — Reversioners, whether can claim at higher rate— 
Land, valuation of —“ Applicant,meaning oj % 

Although under section 25 of the Land Acquisition 
Act claimants and their legal representatives are 
estopped from getting more from the Judge than 
what they claimed before the Collector, the rever¬ 
sioners of a Hindu widow, not being the legal repre¬ 
sentatives of the widow, are not bound by her acts 
on any principle of estoppel and can claim compensa¬ 
tion at a higher rate, [p. 147, ool. I.] 

The purpose for which land has been acquired 
is an element for consideration in estimating its 
value, though under section 24 (1) the Court is 
precluded from considering the increase of its 
valne likely to arise from the use to which it will 
be put. [p 147, col. 1.] 

The word applicant" in section 25 is used to 
describe the person who puts in a written applica¬ 
tion under section 18 for having his objection to 

J“ e .?° f l lector ' 8 referred for determination by a 

Civil Court. He is hot necessarily identical with 
the person who makes a claim after notice under 
section 9. [p. 147, col. 1.] 

Appeal against the award of the Dietrnt 
Court, Guntur, dated the 10th January 1920, 
iu Original Petition No. 35 of 1918. 

Mr. P. Vievanatha Sastri, for the Appel- 
lants, 

Mr. (7. Madhavin Nair, Government Plea¬ 
der for Referring Offiaer, for the Respond¬ 
ent, 

JUDGMENT.—The Acquiring Offiaer 
awarded sompensation at the rate of Bs. 1,200 
an aare. The widow Durgamma to whom 
the northern part of Survey No. 575 belonged 
at the time alaimed at the rate of Bs.-1,400 
an aore. After she had surrendered- the 
estate to her husband’s reversioners they 
alaimed Ba. 2^ a equare yard, but the Dietriet 
Judge held that be was preeluded by seetion 
25 (1) of Aat I of 1894 from awarding • 
higher amount than that alaimed by the 
widow. In appeal the reversioners ask to be 
eompeneated at the rate of Bs. 2\ a square 
yard. 

Upon the queation of law, we are of opinion 

that seetion 25 was designed with the parpeet 
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of hold.Dg claimant. to their own bargains 
and of preventing demands being inereased 

??•’!** m? 8 ® fro “‘ be Oolle.tor to the High 
jl ° H . Tbe w “ d aPpKeant’ in this seotion 
“ I 1 * dee ' r ^? tba P er0on who puts in a 

having I, . appbaa ‘‘ on n “der seetion 18 for 

ob i“‘ ,on . *° ‘he Colleotor’s award 
referred for determination by a Civil Court. 

'* "?* “ewMarily identi.al with the 

lhItT.1' u 1 ‘ hat ,e,tion 18 require. is 
haenot b ° a< ! 5® a person interested who 
interest ®“® pt ® d * b e award, and a "person 

nt e™ d 18 d8fi ? 6d in Be,tion 3 » 9 in8lnd - 

"'™ 17 per80 ° elaiming an interest in eom- 
n ?;‘,° n *° h 0 . “ade on aesonnt of the 

Mtonned » ’ Sa0t ‘ OD 25 ,laimaD ‘« are 

estopped from getting more from the Judge 

*^ " bat * bay elaimed before the Collector, 
“ <h ® 8am ® prinsiple their legal repre- 

althonT a' D0 d ° Dbt ' be b0QDd - But 
m,7i° j. a , wldow represents her de.eased 

,; m aband * es ‘ate for oertain purposes and has 

limited powers of disposal over it. the raver- 

are the T ”°! u“L ,a8al representatives nor 

are they bound by her aats on any prinsiple 
of esto p pe The Judge, therefore, should not 

.r‘r/ dered bifl award 83 Bmited to the 
amount elamied before the A.quiring Offiser. 

“r, he 8nas ‘ , ?° °t fast whish is what is the 

fetsh at™ 4 / Whl,b tba pIots “reoired would 
IW B a,r ,onipn ‘ation, we are of opinion 
“ * 8 annas a square yard whish is the rate 

T T;„ d f d by tba Distrist Judge is too low. 

snhrJf d ‘ h ° D8h bitberto ns « d for wet 
•ultivation is surrounded on all sides by lands 

7 n ;!'u, ba , Ve bean bn 'l‘ npon and it will be 
suitable for building sites as soon as the level 

whi.h e - t VT d - In fa *‘ tbe pprpose for 
-II baan acqnired is the extension of 

annsM *?■ S ‘‘? and ‘ hia is an olement for 

•onsideration m estimating its value, though 

fromU- #t, °- n (1) .‘ h ® ?«"* fa Presluded 

ila pain r? l ^° ,OD6 ideration the inerease of 

it wfU be pnt ? *° 8r ‘' 8 b ° m ‘ h ® n ' 8 *° wbi,b 

JL-S among the multitude of transae. 

and thi “ h tha do,amen ts Hied in this 
!«lnd» * 0 °5 e,ted #a,a afford evidense. if we 
"m.;® avldan,e of transactions that are not 

Sfa ?1 'tb” 980 * *° b ® a 8aida ‘° p "* a3 Pre- 

Impfe proof th T'?* J ime ‘ T™ tba re « 

]y i n Jij a | . 8 ‘pnses have arisen enormous. 

iVidens. „ , 80 yaara > # wa ex.lude also 

iTiaenea of .ales of portions of the regular 
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village site whioh adjoin other properties of 
ths purchasers; if we exelude transfers of 
lands with houses, wells or crops standing on 
them when the value of tbe snperstru.tures 
or srops is unknown or un.ertain ; also Inam 
lands, with roads or lanes on them, lands in 
bad localities such as those whish adjoin 
eemeteries or madigas' quarters or are far dis¬ 
tant from other habitations, and plots of small 
dimensions whish are of little nse for deter- 
mining the value of big bloeks, and then 
take an average of the prises at whish lands 
in the neighbourhood of the land asquired 
have been selling within the last ten years, 
vre find that the average prise, judged from 
the evidense of dosuments that are not open 
to any serious objestion, auoh as Exhibits EE 
KK, BB, S, T, F and II works out approxi* 
mately to one rupee a square yard. 

From this has to be dedusted tbe sost of 
raising the level by yards. The sesond 
witness for Government estimated this sost 
at 7 or 8 annas a yard, but this appears to be 
rather high as the slaimant’s sesond witness 
puts it at 2 annas a yard and their first 
witness at 6 annas a yard or 2 annas for every 
half yard that is raised. In paragraph 16 
of his judgment the Distrist Judge states that 
it will sost from 4 to 6 annas a square yard 
to raise the level but in the sshedule both he 
and the Asquiring Offiser allow Rs. 3 a sent 
for raising the level by £ yard and this worka 
out to 2 annas a square yard for raising the 
level by 1| yards. Adopting a mean rate of 
4 annas a square yard for raising the level of 
the land asquired by yards to make it fit 
for building purposes and snbtrasting this 
amount from the average value, we arrive at 
a valuation of 12 annas a square yard and 
the amount of the Distrist Judge’s award will 
be inereased asoordingly for all the lands eon- 

serned in this appeal with interest and pro¬ 
portionate oosts, 

M. 0. P. 

Appeal allowei in part , 
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LAHORE HIGH COURT. 

. Second Civil Afpial No. 083 op 1921, 

January 6, 1922, 

Present: —Mr. Justice Marticeau. 
DATA RAM— Defendant —. 

. Appellant 

. • t ersui 

BADLU AND ANOTBER -PlAINTIPFS 

AND OTHERS—DEPENDANTS — 

Respondents. 

Hindu Law—Joint family—Members holding land 
in specified shares—Specific shares entered in Revenue 
Records — Separation , 

,"Where one member of a Hindu family, in a suit 
to contest an alienation by another member of his 
share in the family property, admits in the plaint 
that the property was held by the members of the 
family in certain specific shares, such admission, 
coupled with an entry i D the Revenue Records that 
the property was held in equal shares by the mem- 
bers of_the family, is evidence of a separation having 
taken place between such members, and is incon- 
sistent with the position that the property was held 
,by the members of the family as co-parceners, for 
untj^partiUpn tahe^place the shares of the several 
co-parceners in a jointHInahTamily cannot be defined. 

Setond appral from a deorce of the 
Diitriak Judge, Delhi, dated the 10th Jann- 
aiy 1921, varying that of the MuDsif, First 

Clasp, Delhi, dated the 3let May 1920. 

• • • % • 

Lala Bailout Bat, for the Appellant. 

Lala Raima Nand t for the Plaintiffs R e * 

spondentB, 1 

' i ; . . i • 

J JUDGMENT.—The land in suit belonged 

' I * aad the ' r brother Kbiali. 

. Kh - lall . m0rteaged dariD * *be 

plaintiffs minority, to the defendant Da‘a 

Bam with poseession for Rs. 350 and in the 
following year eold his one third stare to 
him. The plaintiffs ene for possession, son. 
testing the validity of the alienations 

" Tbe Fir0 ‘ 0oQr ‘ P^ed a de.ree for pos- 
seesion snbjett to the payment of R<* 40 

On thedefendant’a appeal the District Judge 

held the mortgage to be valid tothe eitert 

of Re. 2 35, hot also held that the plaintiffs 

followed Hindu Law, that the family was 

joint, and that Khiali was not eompetant 

to effest the tale, whish was not for family 

purposes. He altered the deeree to one 

for possession of the land on payment cf 

Re. 235, and at the same time deolared 

sale to be invalid. 

The defendant has preferred a eesond 
dppeeJ, sontendiDg that Khiali Mas tom - 



petent to alienate his stare of the land 
icaemnsh as (1) the land is entered in the 
Revenue Reeords as held by Khiali and the 
plaintiffs in equal sharer,- and (2) it is 
admitted in the plaint that the l&nd is so 
held by them. * 

It has been held in Oajend^r Singh v. 
Sardar Singh (1) and Nageshar Bdkhth SirQh 
v. Ganesha (2) that a definition of shares 
in revenue papers is not, standing alone* 
sufficient evidence of a separation batween 
the members of a Hicdu family. Bnt in the 
present case there ir, in addition to the entry 
in the Revenue Records, the clear admission 
of the plaintiffs in their plaint that they 
Red their brother cwned the land in equal 
shares, and that admission, which the lower 
Appellate Court has overlooked, is incon¬ 
sistent with the position that they held the 
lard as co-parceners, for until partition takes 
place the shares of the reveral co parceners 
in a joiut Hindu family cannot be defined, 
It is urged on behalf of the respondent 
that the defendant did not plead that there 
had been a partition, bat it was not neces- 
sary for him to raiee the plea when the 
plaintiffs by specifying the shares io which 
they and Khiali owned the land, had tacitly 
admitted that a cever&noe of tie joint status 
had taken place. 

The appellants’ contention is, therefor*, 
correct. As Khiali’s share in the lind wM 
defined he was competent to alienate it 
without aDy restriction on the part of.bis 
brothers. The. sale in 1909 was valid, and 
the plaintiffs are entitled only to possession 
of their two-thirds share in the land, which 
was mortgaged in 1;08 on payment of the 

amount which has been found to be.a.Vldid 
charge. ’ ' 

I accopt the appeal and alter the decree 
to. one for possession of }rd of the laud in 
suit c-n payment of Rs. 235 to the 
lant. The plaintiffs-respondents will pay the 
appellants* costs in this Court, but. the 
parties will bear their own ousts in --th® 
Courts below. 

w ? d. A. tfc 8. D. . , 

Appeal acsejtrf* 
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(n. 8.)'824. 

(2) 56 Jnd. Cas. £06; 42 A. 308; 7 O- L. J. 4$ 

; V C.) 37; 38 M. L. J. 621; 23 O. £. 1 

t A. T T ROOi on t-v v iro/i no if T. T Q 


U 

“V *>‘4 .JO ai. t». j. °£*j 

r J * 532; 22 Bora. L - » 5S6; 29 41 

47LA.*67 f 8ift w.eaa tp.c.;. 1 - 


Voli LXVIU 

ABDUL 1118 ©. Alla in, 

A : « ^ALCUT-TA HIGa: COURT. . 

■ * Ah ,KaM Appillati Dccski No. 1087 

op 1919. 

February 8, 19 2. 

Pretent :--Mr. Justiae Greayes and 
lf . Jnstife Pan ton. 

M. ABDUL AZIZ and avothk— 
Dimbdant® Ncs. 5 aid 9—Appillahts 

Aim> a t€1SU8 

AMIK ALI A*D OTHERS—DlFiSirANT®— 

Big PON DINTS. 

Defendant) T‘ f “ r ~ Plain >‘ff “> establish title~ 
Sw fe- prove t,tie cannot aged position 

ParZ'tcVT t0 ^ hS ‘ rS 01 reCOrd ‘ d 

dejwt 1 1™?^ 0f po8aes3ion of a land on 

histit^tn | 18 f f., the p l a *ntiff to establish 

failure „ s I 3 , and if he faiIs to '1° so the 
SeTthJ™ 9 defendanfc to establish his title cannot 
affect the position, [p 160, col. 2 .] 

th ® hoira of a recorded tenant in 

the P hnlH- f • holdlD ^ °annot be affected by a sale of 
the holding i„ execution of a decree for arrears of 

P^e U ed°ngs t ?n 7 h T T** partiea toths ^eoution 
proceedings in which the sale took place, [p. 161, 

Appeal against a de.rce of the S lbordi- 
ra e Jndge, Chittagong, dated the 20th 
ebroary 1919, modifying that of the 

^ i 8 Iii' i f* ,t,ha, ''' ll * ted 1,10 10th of Jana ■ 
wy lyio# 
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F40TS appear from the jcdgment. 

lent' V re n Salh Sen ‘ ,0I ~ the Appel- 
Jam.— i bo substantial qaestion relates to the 

appeal preferred by defendant Wo. 5. The 

land m dispute was described both in the 

.Plaint as well as in the Settlement Khatian 

* n^ oeeoparey holding. So there was 

no jnst^eation for the lower Appellate 

Uonrt ■ eonelnsion that it was an occupancy 

Lulnf’ •, And “ !t Baa a n on-o..npanoy 
B it .onld not be aold in exe.ntion of 

■««"? .V*"™’ to "•‘■“ns 65 and 

.n„» V he . Beo » aI Tonaroy A.t. My next 
_ K „ an,1 “ n ls , *. hat defendant No. 6 through 
whom the plaintiff claim, got only the 

debtor aJ ta tb Dd mtere8 ‘ 0f tho jedgment- 
of !b« • ‘ he . exe,at,on eele. The interest 

of the heirs of the re.orded tenant who 

“ 8d * P “‘ iea *° the exe.otion 

nlTr-.rri be affe,ted b * * he 8 »*®- 

fin* A,h t Bhu ‘V™ V. Karin Bepari 

Ja V aUa *a Danya y. Daulati Bevoa 12) 
0 9 A W ‘ 848 . 

. W 8 Ind. Cas. 695, 13 Q. W. N. 1110, C. 76. 


and Faiianriesu v . Gaoanetunri (3). 
Lastly ‘he lower Appellate Ooort should 
have held that defendant No. 5 had a 
protested interest. 

Bibo Biraj MoKan Majumdar (with him 
B.bn Prtya Natl Butt tor B,ba Nareadra 
Kumar Das , for the Respondents.—It is not 

1 ? PO .j 8I l 0 tbat a non *08snpanoy holding 
should become an oa.npanay holding by 

lapse of time, even nonoaaapanay holding® 

aan be sold for arrears cf rent. See Ohandra 

Bnole Kundu v. Sheikh Ala Bux (4) 

The qaestion of protested interest is a 

finding of faat whiah oannot be ihallenged 
in seacnd appeal. 

BAbo Pam* Nath Sen replied. 


JUDGMENT.—This h an appeal by da. 

fendants Nos. 5 end 9 against d deaision of 
the Subordinate Judge of Chittagong 
modifying a deaiaion of the Mansif. The 
plaintiff sned alleging that the land men- 
lioned in the plaint was a non oaanpano/ 
holding belonging to defendant No. 6 whiih 
he parahased at a sale in execution of * 
decree for arrears of reDt, the porahase 
being dated the 7th of April 1915. The 
Mansif decreed the suit and allowed khag 
possession. There was an appeal preferred 
against the Munsifs deamon by defendant® 
Ni s. 5, 9, 19, VO and 21. The learned Sab* 
ordiDate Judge held that defendants No®. 9 
19, 20 and 21 had protested interests bat 
that defendant No. 5 had no pretested 
interest. So far as defendant No. 9 i® 
aonaerned the only question that arises 
is with regard to the form of the decree, 
What the learned Subordinate Judge in the 
lower Appellate Court held was that, eo 
far as defendant No. 9 was eonaerned, no 
dearee for khag possession was to be made 
ia respeat of the plot® which this defendant 
•laimed in the written statement. Now, the 
plots whioh he claimed iq his written 
statement are seven in number 146 156 
1437, 1422/4468, H 884/4421, 149 and 14*7 

and the only one of these dags whieh is 
mentioned in the decree, so far as defendant 
No. 9 is eonaerned, is drg No, ' 1487, the 
other dags being - omitted. Ifrseem 9 to ua 
that this mast, haying regard,to the dsai* 

. (8) 63 Ind. Cas, 706; 26 O. W. N. 188. 

(4; 68 Ind. Cas. 358; 24 C. W. N. 818 at p. 819: 31 
C. L. T, filO, 48 C. 184. ‘ f • 
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Bion o! the learned Subordinate Jadge have 
been a mistake, 

A cross-objection has been preferred ae 
against defendant No. 9 bat this has not been 
pressed before ub. Accordingly, bo far as 
defendant No. 9 is oonserned the appeal mast 
Basceed and the dearee will be so far as 
be is soneerned that the plaintiff will not 
be entitled to khat posression of any of 
Ihe plots mentioned in bis written state¬ 
ment, the numbers of which we have already 
given, 

, The plaintiff also preferred a cross-objection 
against defendants Nos. 19, 20 and 21. This 
cross-objection clearly cannot lie as against 
these persons and must be dismissed without 
costs as defendants Nos. 19 and 20 do not 
appearand the minor heirs of defendant 
No. 21, represented by tbe Deputy Registrar 
of this Court, are tbe only persons before 
ne. 

We now come to tbe real substance of tbe 
appeal, namely, tbe appeal of defendant No. 5. 
On his behalf three points have been urged 
before us. First, it is said that tbe Subor¬ 
dinate Judge is wiong in holding that tbe 
land wbicb, both in the Settlement Khotian 
and in tbe plaint, was described as “ non¬ 
occupancy ” had become an occupancy 
bolding and that, assuming he was wroDg 
in so bolding, there could be no sale of 
a non-occupancy holding in ezeoution of a 
rent-decree, Tbe second point urged is that 
tbe defendant No. 6, through whom the 
plaintiff claims, did not by virtue of his 
purchase get the entire holding, it being 
urged that as the heirs of Sadak Ali who 
was one of the recorded tenants in 19C6 
yrere not brought on the record after Sadsk 
Ali’s death their interest was not bound by 
the decree. The third point urged is 
that the defendant No. 5 had a protected 
interest, 

^o far as tbe third point is concerned this 
has not been prcs3ed before us in view of 
the finding of fact contained in the judgment 
of the Subordinate Judge, 

So far as the 1st point is concerned it ia 
aaidthat the Subordinate Judge has based 
l)is finding merely upon an assumption. 
What be says is this—tbe Survey operation 
in Chittagong commenced in the year 
1892 or 1893; that inasmuch as in the finally 
published Record of Rights the rdiyats are 
recorded as non-occnpaDy raiyaU they' must 


by tbe year 1905, when tbe lands were sold 
to defendant No. 5, have acquired occupancy 
rights. Certainly the mere faot that you 
find in the finally published Record of Rights 
in 1898 a name recorded does not necessarily 
mean that tbe same persons as were recorded 
in in 1898 were on the land in 1892 or 1893 
or 1894, which is the critical year. But as 
the Munsif has pointed out the sale in 
1103 was aeted upon as vesting a valid title 
in defendant No. 6 (through whom the 
plaintiff olainos) and the tenants raised no 
objection at the time of the sale in 120(5, 
We think, therefore, that taking into con¬ 
sideration all these matters it was possible 
to arrive at the conclusion that those who 
were non-occupancy raiyatt had by lapse of 
time obtained occupancy rights and that 
tbe learned Subordinate Judge was right 
in holding as he did, that the raiyats had 
occupancy rights in the land. This being 
so the question as to whether a non-occu¬ 
pancy holding can be brought to sale in 
ezeoution of a rent-decree does not uriee 
for our decision in the present case. 

So far as tbe second point is concerned, 
it does not seem to us that this has been 
satisfactorily disposed of by the judgment of 
the lower Appellate Oourt. The learned 
Vakil for the appellant, defendant No. .5, 
quite rightly says that it is not sufficient 
for the learned Subordinate Jndge fo Bsy 
that defendant No. 5 has not established 
his title, It was for the plaintiff in proceed¬ 
ings of this nature to establish his title 
to (he land and if he has failed to do so 
the failure of defendant No. 5 to establish 
his title oannot affect the position. Now, it 
is dear that Sadak Ali was a recorded 
tenant in 1206 and also prior to that year. 
It is clear that he died before the auction- 
purchase of defendant No. 0. It is aleo clear 
that his heirs were not made parties 
in the ezeoution proceedings as they 
ought to have been and this, being so it 
ceems to us that Sadak Ali’s heirs were not 
bound by the sale in 1906 and a fortiori 
they were not bound by the sale to tbe 
plaintiff in 1915. The learned Subordinate 
Judge says that tbe Suit No. 184 of 1912 
was not. a litigation between tbe parties, 
therefore, the decision of that suit is not 
binding upon the parties to the present 
litigation, Now, that is quite true, baft 
the certified copy of the judgment wbifb 



T f lrral nn.UK ms,,. 

B 31 °Wi*Dia n. UMTUi BOBBIN, 

waa produced shows that / « 

M we have stated Th:l t •“ fa,t9 W0re 
••fcofSadak AlVsh bai ° 8 80 . »^e nter. 

■b..... t «?. r ,r.‘ :*“ w i > 

iase in 1915 k„ _i 7 . 7. 0 8 ° b *e-aaaofc 
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Purchase in 1915 bv th« »u- !•« 8 ° b * 0 *^°fc 

SiUKS 11 '‘pZSL SJtS 

sir- **‘nss 

•fin.aro.T'thli’ IcdsiI 3 dBf * ndant Ko. 5 

we reverse that nnrff^ r^? 8t 8QM80d » and 
the Subordinat 0 P T T ° f *5® iad » m0Q<i of 
^i.h affe.taht inSs/an/ ,0*° ^ 

sent batk to the Oonrfc n# ft \ - h0 ° a80 18 
order that tb« nr •* • first instance in 

» s . 8 ,,;LJh: fc ^^ ay '- d sn enq,iry * 

belonged to th« P K - ° n *°fl th ° IaDtl ,n suit 

plS a 8 „ t e m S.T 8 ,°. Sadak A,i a * d 

»o. S inVeane.T n . T'' 0 ** def °° da °‘ 

enquiry. PMt ° f the land ®° found on the 

Bombers^ appear* in the • *., ‘ he * who « 
Kre have held bel^nL * t! d 5T D j SDd whi,h 

iadgment mne h«/ h j 8 *° Dta,ned ‘ h « 

s£ *»«=&■&■* « 

- sauat 

»«» -‘and dili e ,ed ?a,ne ‘ de,eDda “‘ A ’°- 5 

* Appeal all owe.I, 


~ J°«ay high court. 

T ^ Vlt Appt ^ No. 316 or 1920. 

JVew-i. ^Member 21, 1921. 

Jnntf * r No f man Haeleod, Kt., Chief 

yiTR ATni n o « P * Ja8tiie 8hab - 

VXTBALDA8 BHAGWANDAS^ 
rtAlMTJ FF—A ppg LLi NT 

. muetaja h a_ DllIMUI 

**"•* -*« »• ^r2T:/Zu n o^otc Lar9er 


b. mate to pay more the- h. • A ?fi 8honId not 
according to the terms of his bond.'* ° b g ° d t0 m 

Appeal from the de.ision of the First 

fo/het^li:/ him 

sStta^fis 

8 2 for R,. 15,000 whereby the enit pro- 
btlon W nalfh7 h a ® ad * nnr ‘***° amoant 

Ri 50^ Th* b/ ., anaaaI instalments of 
. ; , , Tb ® salt was to re.sysr twelra 

wUh 1904* A* a ° der ‘ b ® b.nd eommen.iog 
with 1904. As the mortgagordefendanla 

were agriiultanetp, an account was taken 

th l U0 ^ khan ^Wialtariats 1 Relief 
Ask by the Commissioner who rennrt«ft 

that Bi. 6,231.10-0 weredne for prineipal and 

a Iar ?! r amount for interest and as the 
pUmtiff would not ba able t 0 retover 
more than the amonnfc of p,i n ,ip a | a3 
interest, ,t follawed that on the Cam- 
missioner s report an amo int of R-. 12, t J3.4 O 
was d ne to the pliintiff. Tae Jndga has 
dealt with the Oommiesioner’s report in 
a somewhat .nrsory fashion, as he has only 
•oneidered the yarioae bonds entered into 
by the defendants from time to time and 
has some to the eoo.lasioo that only three of 

those bonds far Ks. 2,'.00, Re. ICO ,nd Ri fcOO 
were for eash.eoneideration. Ho, he .ame to 

from Mi n ' 00 19 DOt , Very ,Iaar ' be.*nse 

from the Commissioner s report it will h« 
seen that the plaintiff was able to produse 
hie accounts from 1879 showing a very 
large number of email sash advan.es at 
short interval, until 1892, and it would 
a so appear that the bonds taken by the 
plaintiff from time to time in no way 
corresponded with the account which ha 
kept of the advances made to the defend- 
ante. 8o that there is no reacon what¬ 
ever for discarding entirely the accounts as 
drawn up by the Commissioner, and look¬ 
ing only to certain bonds as having been 
passed for cash consideration. Considering 
it does not appear that the advances 
made by the plaintiff correspond with the 
amount of the various bonds passed by 
the defendants, we would prefer to relj 
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pn the very careful account taken by the 
Commissioner; and we think that on the- 
'whole it is far more probable that an 
taking the aeeduntc under tbe Dekkhan 
Agriculturists’ Relief Act, ever Re. 12,000 

were really due by tbe defendants as a 
result cf tbe dealings between the parties. 
But ender the bond itself, apart from any 
question cf taking accounts under the 
Dekkban Agriculturists’ Belief Act, only 
Re. 9,5C0 remain due, and it would be a 
very curious result if a debtor owing to 
bis seeking tbe relief afforded by tbe 
Dekkban Agriculturists* Relief Act should 
have to pay more than he is obliged to 
pay according to tbe terms of bis bond. 

I cannot imagine that it was ever intended 
that tbe law should produce such an 
extraordinary result a« that. I think the 
proper order to pass in this euit is that 
Rs. 9.5C0 are due by tbe mortgagor-defend. 
ants to tbe plaintiff. That amount we direct 
fo te paid in two instalments; Rs. 4,750 
to be paid on tbe 21 s* June 1922, and 
tie record instalment of Rs. 4,750 to be 
tmid cn tbe 21st June 1923. In default 
tbe plaintiff sbculd apply under section 15 B 
cf the Dekkban Agriculturists’ Relief Ast. 

Tie eighth respondent, who is a parly 
to tbe suit as -ceferdaLt No. 9 is a second 
incumbrancer, and the Judge has rightly 
directed that the property subsequently 
mortgaged to him should only be geld 
when it has been found that tie ssle* 
proceeds of tie remaining properties 
encumbered in farour of tbe plaintiff are 
imEfficient to meet- tbe plaintiff’s decree. 

Tbe costs of tbe appeal and of the suit 
to be added to the mortgage amount. ' 

p » Order acctrdirgly . 


LAHORE HIGH COURT. 

Sicokd Civil Appeal No. 2123 ©f 1918. 

December 2, 1921. 

rrercr.t: —Mr. Justice Abdul Raocf and 
• Mr. Justice .Martireau, • 

1 NARA1N DAS—Pm stipe—Appellant 
' 1 ter tut » 

Musamn.at' JANAT BIBI a;dai;oth8b— 
Ds-fek-Daxtc—Rbspokdkxt*. 

Specific Relief Act (l of 1877 ) % 8. 42 — Mortgage — 
&iit by mortgagee for declaration th,at he teas in 
pptaessian, maintainability of—Second appeal—Finding 
of faot, 




A mortgagee who is net in actual possession anth 
who is entered in the Bevenne Becords as a mort¬ 
gagee without possession is not competent to maintain 
a suit for a declaration that > he is a mortgagee in ‘ 
possession, nor is suoh a suit within the contezn, 
plation of section 42 of‘ the Specific Belief Act, 
[p 153, col. 1.] 

The finding of the lower Appellate Court that a 
mortgagee had never been in “actual pocsession’ 1 or 
the land, being one cf fact, cannot be contested iq 

second appeal, [p.-153, col. 1.] • 

Second appeal from a decree of th# 
District Judge, Lyallpur, dated the 6*h 
July 1918, affirming that of tbe Munsif, 
Second Class, Jhang, dated tbe 31st January 

1918. 

Mr. Nihal Ohand Mehrj, for the Appel* 
lant. " v 

£yed Mohsm Shah , for the Respondents. 

JUDGMENT.—The defendant’s predpoec- . 
sors in interest mortgaged tbe land in euit i|y 
1S90 to the plaintifl’e father. The mcrA- 
gage deed provided (1) that the mortgager? 
would pay Rs. 31-8-0 annually to tb# 
morlgagee ? and be liable for fhe 

payment of the revenue, (2) that if tfiey 
failed to pay tbe Rs. 31 8-0 tbe mortgage# 
would be entitled to realize the produce and 
would then pay tbe revenue, and (3) that if 
tbe mortgagors did not cultivate tbf 
land tbe mortgagee would be entitled to dd 

SO, - / J 

1° 1902 the plaintiff applied for mutation, 
but as be admitted that be was not in poises* 
eion of the land the mortgage was entered 

in the revenue papers as one without posses* 

eion. ’ : •- •• • < * • * 

In 1909 the plaintiff sued in tbeReverue 
Ocurt for the lease money for six years, but 
tbe suit was dismisEed on the ground that be 
became entitled to possession of tbe laod on 
default being made in payment of tbe lease* 
money in any year. 

In 1913 he again applied to have it entered 
in the Revenue Records tbat tbe mortgage 
was with posreeaion, but tbat attempt alto 
failed. 

He then brought the present euit, alleging 
tbat be bad himself got possession 10 years 
before and- aekiDg for a declaration tbat be 
was a mortgagee in possession. 

The Courts below have concurred in die* 
miscing the euit, and tbe plaintiff has now 
preferred a eecond appeal. 

Tbe finding of the lower Appellate Court 
ib 4 bat the plaintiff 1 as never been in aetual 
possersion of the land, and it is objected tot 
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tbe reepondentstbat this finding, being one 
of f£tt« sannot be contested in second appeal. 
In reply it is urged for tbe appellant that in 
sayiog.in tbe plaint that he was in possession 
he me*$t, not that be was in actual cultivating 
possession, bnt that he was in possession by 
receiving prod nee from tbe cultivators, This 
may be so, bnt it seems probable that tbe 
lower Appellate Court also, in findiog that tbe 
plaintiff had never been in “aetnal possession" 
meant merely that be bad not been receiving 
the produce. Consequently the objection 
that the Ending cannot now be sonicated is 
•meet. 

in tbe second place we are of opinion that 
the suit is not maintainable. Section 42 if 
the Specific Relitf Act provides only for a 
declaration being made by tbe Court as to a 
person being entitled to any legal character 
pr to apy right as to any property. In the 
present,ease the plaintiff is not seeking stub 
^ declaration. In his plaint' be asks for a 
amerce declaring that be is a mortgagee in 
possession, Bat b«^is already recorded as a 
mortgagee, and- fn the mutation proceedings 
tbe mci tgags was not disputed. The plaintiff's 
only obirpetion is that instead of being enteied 
in tbe^iesords as a mortgagee in posseseion he 
is ectejei as a mortgagee wit boat possession, 
and wbat be wants is a declaration that be is 
in pesvesaion. Such a declaration oannat be 
made nnder seetion 42 of tbe Specifis Relief 
Aet, and it would do tbe plaintiff no good if 
it were made, for if, ae be alleges, be is in 
possession of tbe land he has got all be 
requires. 

We accordingly dismiss the appeal with 
costs. 

z. g* 4 n. O. 1 . & N. K. 

Appeal diemitted. 


• • 
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BOMBAY HIGH COURT. 

Ssoosn Oivil Appeal No. 574 of 1920. 

Desember 21, 1921. 

Pretent :— Sir Norman Masleod, Kt., Chief 
Justice, and Mr. Justice Shah, 
HIRAOHAND KHEMOHAND GUJAR 
AMD omens—D ifendantj—Appmllamti 

versut 

ABA LALA PATIL and orHiss — 

Plaintiffs—Rbspomdknts. 

Civil Procedure Code (Act V of 190^. 8 . 48 __ 

Dekkhan Agriculturists' Relief Act (XVU of 1879J_ 

Decree , mortgage—Instalments—Failure to pay any 
instalments entitling decree-holder to execute whole 
decree—Decree made absolute—Starting point for 12 
years’ limitation — Limitation. 

On the 11th September 1900 a decree was passed 
under the provisions of the Dekkhan Agriculturists’ 
Kelief Act providing the payment of the decretal 
amount by ten yearly instalments and also providing 
that in case of default of the payment of any on« 
instalment the decree-holder was to wait for a year 
and if the instalment remained still unpaid he 
was at liberty to recover the whole amount, then 
due. The first instalment fell due in March 1P01 
and was not paid within a year. Thus the whole 
decree beoame payable in March 100 4 but the decree- 
holder applied in December 1903 for adecree absolute 
and got the order on the 7th January K04. Some 
applications were made for execution but the last 
application was made on the 7th June 161-5: 

Held, that as the decree was passed under tbe 
provisions of the Dekkhan Agriculturists’ Relief Act 
there was no necessity to apply to the Court to have’ 
the decree mpde absolute, that . the application 
to have the decree made absolute could only 
be treated as a step-in-aid of execution, that 
the order on the application dated the 7th January 
1904 could not be treated as a decree to 1 give a 
fresh starting point for the period of twelve yearn 
allowed by section 48 of the Civil Procedure Coda 
and that, consequently the application of 1916 was 
barred by limitation, [p. 154, col. 1.] 

Second appeal from the decision of ’ thq 
Assistant Judge, Satara, in Appeal No. 2)4 
of 1919, confirming an order ‘ passed by 
tbe Sabordinate Jadge at' Islampnr, in 
Darkbasfc No, 125 of 1915. 

Mr. Koyajee , (with him Mr. P. B. Shingne), 
for tbe Appellants. 

Mr. Detai , (with • him Mr. Ratanlal Ran - 
chhodlat for Mr. K. N . Koyajee), for Respond* 
ents Nos. 1, 2, 3 and 5. 

JUDGMENT.—This is an appeal from tbs 
decision of the Assistant Judge of Satara, 
dismissing an appeal from an order made by 
tbe Second Glass Subordinate Judge in tbs 
matter of a Darkbast taken out by tbe plaint* 
iffsin execution of adecree which vtas passed 
bn tbe 11th September 1900. That was a con¬ 
tent dtici?j wbfereby it was declared that there 
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Waa a balance o! Rs. 1,800 due to the defend, 
ants ; that it eboold be paid off by ten yearly 
instalments from the end of Falgan 1831 
Shake, which would correspond with Marsh 
1901; that in ease of failure of payment of an 
instalment the defendant was to wait for one 
year; and that if during that time the 
plaintiff did not pay to the defendants 
the amount of the instalment, in 
respect of whish there was failure of 
payment, together with insterest, then the 
defendants were to reaover the whole of the 
amount through the Court by selling the 
mortgaged lands. Default was made in pay. 
ing the first instalment, nor was it paid 
within a year from the date of the default. 
Therefore, by the terms of the desree, the 
defendants were entitled to apply j n March 
1902 for execution of the desree by selling 
the mortgaged lands. On the 1st Deeember 
1803, they applied to the Oonrt to have the 
desree made absolve, and, on the 7 th January 
1904, an order was made by the Subordinate 
Judge making the desree absolute. 

«• Now » when a de«ee is passed under the 
provisions of the Dekkhan Agriculturist*,’ 
Relief A.t, there is no necessity to apply to the 
Ccurt to have the decree made absolute The 
defendants should have applied for exesution 
at once, and the application to have tbe desree 
made absolute would at the best be sonsidered 
&s aetep-in-aid of execution, so that the order 
of tbe Subordinate Judge cannot be treated 
as a decree whish would form a first startirg 
point for the period of twelve years allowed 
by section 48 of tbe Civil Procedure Code 
The defendants irsued a Darkhast on tbe 
7th August 1906, another in 1909 and 
another in 1912. The present Darkhast was 
filed on the 7cb June 1915. That wae clear- 
Iy more than twelve years after Marsh 1S02 
when the desree could have been executed by 
eale of the mortgaged property i D consequence 
of the plaintiffs* default. It is admitted that 
unless the defendants can suoseed in geltirg 
the Court to hold that the order of the 7th 
January 1904 was a desree whish has 
now to be executed, the present Daikbaet is 
out of time. For tbe reasons already giveD 
I think that the order of the 7th January 1904 
was merely an order in execution, and not a 
£reeh desree. The decision, therefore, of the 
learned Assistant Judge was right and tbe 
appeal must be dismissed with oasts, 

J* P. Appeal dttmitsed, 
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LAHORE HIGH COURT. 

Second Civil Appial No. 2726 of 1918. 

December 22 , 1921. 

Tretenl Mr. Justice Ssott-Smith and, 
Mr. Justioe Harrison. 

Musimmot JAWAI— Defendant— 

. . . Appellant 

• • 

' veraut 

HUSSAIN BAKHSH and others- 

Plaintiffs—Re»pomdzmts. , ' 

Muhammadan Law — Inheritance—Several deaths 

among heirs —Vested shares—Distribution, ; - 

» • I 

. A Rested inheritance’ is the share which vesta 
\ n . h * lT . the moment of the ancestor’s death. 
If the heir dies before distribution, the share of the. 
inheritance which has vested in him will pass to his 
heirs at the time of his death. So that where there 
have been several deaths among the heirs of a 
deceased Muhammadan before the final distribution 
of his estate, the shares of the different heirs must 
be determined on the basis of each death in 
working out the final distribution, [p. 155 , col. 2.] 

Se.ond appeal from tbe de.ree of tbe 

^o I ? t o ^,, ‘i ad ® e, Lshore ' da ‘ed the 17th Jane 
1918, affirming that of the Subordinate 

ApriM 918°°^ ° *"’ Llhore * dated the 12th 

* ,o! ’ for ‘he Appellant. 

Sheikh Abdul Butag, for the aaspondenls. 

JUDGMENT.—Thie- » an appeal by 

Mummmat Jawai, defendant, from the deeree 

1 ^Oonrle giving the plaintiff. 

T Vh " 88 ' erUin hon8e »>‘nated in 
Lahore. The pedigree table printed at page 

of the paper-book ie aa follows- 


> 

t 


'■ 

*1 


IMAM BAKHSH 


r~ 

Nur Din 


1 


r 


■ 

Musammat 
Barkat Bibi, 
(died childless'. 


Ala Din=ifsummat 
Jawai, widow, 
(defendant No. 1) 

__ I 


Msammat 
Mehtab Bibi, 
1 defendant 
No. 2». 


Musammat Bakhtawnr 
Paula, alive 

i 


r 




Hussain Bakhsh, 
(plaintiff No, 1). 


Waris, 

(died childless). 


'i 


Chiragh Din, 
(Dlaintiff No. 2), 
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It is common ground that the hoase in 
Gait was acquired jointly by Nnr Din and 
'Ala Din, and that shortly after the acqui9i- 
turn Nnr Din died leaving his two children 
Wgtis and Muiammat Bakhtawar living 
with Ala Din in the hoase, Ala Din died 
pribr' to 1899 leaving a widow Mutammat 
Jawai defendant appellint, and the two 
daughters shown in the pedigree-table. As 
the learned Distriot Judge points oat there 
is nothing to show that the children of Nur 
Din did not reside in the hoase ap till 1899 
and there is no proof of any assertion of 
adverse title on the part of Ala Din or 
his widow before that time. It is admitted 
that from 1899 to 1905 the plaintiffs’ mother 
lived in the house and that the plaintiffs 
themselves were horn there. It was after 
Mutammat Bakhta war’s death in Amritsar 
m 1906 that Musxmmht Jawai took sole 
possession and that possession had not 
ripened into an adverse title at the time the 
present suit was instituted. The only point 
Upon which stress can he laid is that on 
the 14th November 1899 Mutammat Jawai 
mortgaged one half of the house to Haider 
Bhah and that on the following day Mutam* 
mat Bakhtawar’s husband took that half on 
lefeeefion Haider Shah. The act of the 
lessee Daula cannot, however, be taken as 
meaning that his wife Musammat Bakhtawar 
had no right in the house. He has himself 
given an explanation, which the First Court 
accepted, as to why he executed the lease, 
and it is also quite possible, as the learned 
District Judge has remarked, that the mort¬ 
gagee may have insisted on the lease being 
executed by a male member of the family 
who was living in the house. We are in 
full agreement with the lower Courts that 
no adverse possession has been shown on 
the part of Mutammat Jawai prior to 
Musammat Bakhtawar’s death. 

It - has been held that the parties are 
governed by Muhammadan Law, and the 
only question which remains for decision 
is to what share are the plaintiffs entitled 
under that law ? Upon Ala Din’s death hie 
widow inherited l/8th share of bi3 estate 
and his daughters l/3rd share each in acoord- 
ance with Muhammadan Law. This left 
5-24th of his share, i , e., 5-4?ths of the 
whole house to go to the residuary ; in other 
words, to Waris the nephew of Ala Din. 
Upon Nur Din’s death Waris inherited 2-3rds 


of hie half chare, t, « ^ l-3rd of the hou 
whilst Mutammat Bakhtawar inherited 
Jrd of one-half, •>., 1/oth. Waris’s share, 
therefore, was Jrd plus 5-48ths'=2l-48fchg. 
Waris died leaving a widow who was 
entiled to + th of his estate, whilst Mutam - 
mat Bakhtawar inherited the other ffchs, 
i. e. t Jth of 2l-48fchs. Her share, therefore, 
beoame l/oth plut ^ths of 2i/48ths. Upon 
her death her husband took 14th anl her 
two children, the plaintiffs, rjfchs. Thelatters* 
share, therefore, is riths of 95/ 1 92, or in 
other words 9o/256ths. M-. Abdul Razaq on 

behalf of the respondents urges that as no 
distribution has hitherto taken place, we 
should only have regard to the persons 
now existing. But this is clearly wrong. 
In Mulla’s Principles of Mahammadan Law, 
Fourth Edition, Article 45 rune as follows : — 

“ A ‘vested inheritance’ is the share which 
vests in an heir at the moment of the 
ancestor’s death. If the heir dies before 
distribution, the chare of the inheritance 
which has vested in him will pass to his heirs 
at the time of his death.” 

It is, therefore, clear that the shares have 
to be determined on ' the Decision of each 
death, and according to this rule, we have 
•alonlated the plaintiffs’ shares to which 
they are entitled at the present time. 

Another pefint urged by plaintiffs* Coun¬ 
sel was that as Daula, plaintiff*’ father, 
did not claim his share, it should be 
given to the plaintiffs as Mutammat Jawai 
is not entitled to it. Daola, however, has 
not sued and the plaintiffs are obviously only 
entitled to their own share and they cannot 
be given the share of another co-charer who 
has not joined with them in bringing the 

suit. 

We, therefore, accept the appeal, and, 
in modification of the decree of the lower 
Courts, give the plaintiffs a decree for a 
95/256thc share in the hoase in dispute, and 
we direct that the defendants should pay 
half the plaintiffs’ costs in the lower Courts, 
and that parties should bear their own costs 
in this Court. 

z.K. 

Appeal accepted. J 

• • • • 
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, PAT.U BIGH COURT.. 

FiBST Civil Afpiah No. 12Lof1919. 

February 1, 1922. ' 

Preient Mr. Justice Dab. and 
Mr. Justice Adami. 

P1GAMBAR MAHTON— Defendant No. 2 
t . • —Afpillakt 

vertus 

t DHANRAJ MAHTON and others-— 

Pl*HTIFF«—R l«P0NDKN18. 

:Hinlu Law—Partition suit—Grandson, whether 
necessary party—Grandson, whether can claim par . 
trtion. * 

• Tn a partition suit under the Hindu Law grandsons 
although proper parties are not neoessary parties ag 
their ihterests are fully represented by their father. 

• Tn thia case in an appeal against a preliminary 
dpcree for partition on the ground that the grandsons 
were not made parties the High Court, holding that 
this was not a Fatal defect, directed the lower Court 
to bring them on the record and allot to them 

separate shares if they wanted. • 

Obiter .—Unaen Hindi* Law a grandson can olaim 
partition as against his grandfather. 

, First appeal/ 

Mr. Kirsu Narain Sinha, for the Appel¬ 
lant. 

j Mr * Siv< * Karain Bcse ., for the Respon. 
dents. 

JUDGMENT. 

Dab, J.— This appeil is directed against 
a preliminary degree in an aetion for parti, 
lion. The only question whith has been 
argued before us is, that the plaintiff did 
*ot gite as parties to the aetion eertain per. 
sons who would be entitled to a share on 
partition, * 

Now, the plaintiffs are the sons of defend- 
ant No, 1, and defendant No. 2 is also a 
eon of defendant No. 1. . It is argued before 
us that the plaintiffs should have brought 
on the record their sons and the sons of 
defendant No, 2 f The learned Subordinate 
Jodga las taken the view that grandsons 
are not entitled to claim partition as against 
the grandfather. 1 am not prepared to 
uphold the view of the learned Subordinate 
«fud$e in tbie respest. No doubt a Fall 
Bench of the Bombay High Court in the 
sase of Avail Narhar Kulharni v. Ram- 
chandra Ratji Kulkarni (l) took the vifew 
that it is not open to a grandson to maintain 
an aetion for partition against a grandfather, 
but all the other High Courts bavd dissented 

(1) 16 B. 29; 8 Ind, Dec, (N. 9.) 497 (F. B.). 


from that view, see Jogul. Kiihcrt v. £hib 
Bahai (2), Ramethwar •Prasad Singh y. 
Lachmi Prosil Singh (3) and Subba Ayyir 
V. Oanata Ayyar (4). In my opinion, it 
was open to the grandsons to elaim parti.' 
tion as against the defendant No. 1. But 
the question in the present action is aome* 
what, different, namely, whether these 
grants ms were necessary parties in an 
action for partition. In my opinion, the 
distinction between a proper party and a 
neesssary party is not always recognised. 
It may be that the grandsoni were proper 
pirties in the present attion, but I am not 
prepared to admit that they were necessary 
parties, They were fully represented ia the 
0**100 by their fither and there is no pre¬ 
judice to their interest by the decree which 
has been pronounced by the learned Subor- 
dipate Judge. Bat the learned Vakil on 
behalf of the appellant makes a grievance 
and I think that the best course to adopt 
in this matter would be to bring the grand* 
rods on the record eg parties to the suit, 
The learned Vakil frr the plaintiffs * under, 
lakos to present an application to the Court 
below for tho purpose of bringing the sons 
of the plaintiffs and the sons of defendant 
No. 2 on the record as party defendants. 
The camaa of these added parties .will be 
mentioned in the desree and the Qomnjiis- 
sioner will prooeed to make the partition 
in accordance with the decision of the learn* 
ed Subordinate Judge. If, however, " the 
added defendants wish to havs chares 
allotted to them, they must apply to the 
Court fcr that purpose, and in that sase the 
learned Subordinate Judg 9 will giva the 
nece.sary directions to the Commissionir. 
Subject to this viriatior, this appeal will 
stand dismissed, but without costs. 

Ada ci, J.—I agree. 

K. h. & j. p. 

Order accordingly 

w - N - (,b83 > loz ‘ 3 Ind Dea 

(3, 31 0 . Ill; 7 0. W. N. ess. 

( 4 > 18 M. 179 ; 6 Ind Dec. (n a.; 474 . 
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VIZAL 1LAHI V. IMPERIAL CHEMICAL CO., DELHI. 

LAHORE HIGH COURT. 

Second 0»?il Appeal No. S595 cp 191c, 

December 14, 1921, 

Preterit :—Mr, Jnstiee Stott-Smith 
and Mr Jastiee Abdnl Q*dir. 

FAZAL 1LAHI —Defendant—Apfellanp 

vertut 

Ti*e IMPERIAL CHEMICAL COMPANY, 

DELHI through H, MUHAMMAD RAFI, 

' PROPRIETO R of the COMPANY 
—Plaintiffs—Respondents. 

Contract Act' (IX oj 1872;, s. 230 (I)— Principal 
Und agent—Agent acting for foreign principal — 
Personal liability of agent—Presumption-Time of 
tesence oj contract—Finding of fact—Appeal, second. 

Plaintiffs ordered certain goods from defendant 
which the latter undertook to supply. Plaintiffs 
knew that the defendant would have to order the 
goods from Japan, but they looked to the defendant 
alone for the performance of, the contract. The 
correepondence between the parties contained 
occasional references to the dealer in Japan but 
there was nothing to show that the plaintiffs were 
dealing with the latter. There were certain clause.s 
in the indents, however, which provided that as 
regards the outturn of goods, the defendant was not 
to be held responsible. Owing to late shipments 
plaintiffs had to pay a certain amount as surcharge 
and they sued the defendant for the recovery of 
that sum : 

. , t t , | j , • 

99 • , _ / 

Held, (l) that there was nothing to show that tho 
defendant was noting only as an agent or a scribe 
for tho dealer in Japan and that, therefore, he was 
personally liable on the contracts, [p. 16P, col. 2.] 

(2 1 that even if the defendant was acting as an 
agent for a foreign principal the presumption con- 
tained in. seotion 230 (1; pf the Contract Apt had 
not been rebutted, [p 16P, col 2.] 

. A finding that time is or is not of the essence of 
a contract is a finding of fact and cannot be assailed 
fn'sedoiid appeal, [p. 16P, col; 2 j ' 

\p # • • * • 

Second appeal- from a decree of the Dis¬ 
trict Jage, Delhi, dated- the 14th June 1908, 
affirming that of the Subordinate Judge, 
Second Class at Delhi, dated the 10th 
December 1917. 

LaU Bardha Rant and Mr, Muhammad 
Rafl, for the Appellant. 

Lala Moli Brgar , K. 8., and Lila Mool 
Ghntid, R. 8., for the Respondent. 

JUDGMENT,—This second appeal arises 
out of a suit for Rv. 2,412 3 10 brought by 
the plaintiffs, a firm called the Imperial 
Company, Delhi, against the defendant, 
Mr, S. M. Fatal llabi, who works as a som- 


15 ? 

mission agent at Delhi. The plaintiffs had 
plased orders with the defendant for some 
aeids to be imported from Japan and claimed 
to recover from him the amount which they 
had to pay on account of surcharges owing to 
shipments having been made late. The de¬ 
fendant denied his liability, mainly on the 
groand that the contract was with a merch. 
ant in Japan, named H. Yamamoto, and that 
the defendant was merely an agent. The 
Court of first instance held that the defend¬ 
ant was liable, and diralloving oartain items 
it passed a decree for Rs. 2,167-14 7 in 
favour of the plaintiffs. The defendant 
appealed to the District Judge but the decree 
of tho Trial Court was upheld and the appeal 
*as dismissed with costs. The defendant 
has now preferred a second appeal against 
the decision of the lower Appellate Court and 
his case has been argued before us at great 
length by Lala Sardha Ram and we have 
heard Mr. Mool Ohand on bahalf of the 
plaintiffc-respondent s 

Before considering the arguments addressed 
to us on bath aides it will bj helpful if 
a brief summary of the facts of the case i> 
given. 

The first order given by the plaintiffs for 
the goods in' question. wag Exhibit D 3, 
No, 972, dated the 15th October 1915. This 
was an order from the. plaintiffs to thb 
defendant and was written on a printed 
indent form of the defendant giving the son- 
ditions on which he did business. The order 
was for “900 cases, Jara nitric acid.” The 
defendant kept this indent, signed lay thb 
plaintiffs, with himself and ordered the goods 
from Japan by cable. He received a letted, 
Exhibit P’1, from Japan containing this 
acceptance of his order by H. Yamamoto and 
stating the time of shipment to be “witbifa 
before end of April 1916.” This letter wa : s 
addressed to him and was passed on by him to 
the plaintiffs And is produced by the latter. 
The second obder by the plaintiffs was,Exhibit 
D 12, dated the 10th November 1915, 
similarly written on an indent form of the 
defendant and was for 60J cases of nitbic 
soid and was “to be completed within six 
nloxUhs from the date of firit shipment.” The 
acceptable of this was by a letter,* dated the 
5th Janaary 1916 from Yamamoto to Fizil 
llabi, Exhibit P'2, . 
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Mr. Sardha Ram argues that D-5 and 
D-12 are offers which the plaintiffs really 
made to Yamamoto through the defendant- 
appellant, who did not accept them himself 
but communicated the same to the dealer in 
Japan and on receiving his acceptances, P-1 
and P-2, forwarded the same to the plaintiffs. 
He wan's us to infer from this that his 
•lient merely acted as an agent or a scribe 
and incurred no personal responsibility. Mr. 
Mool Oband, on the other hand, points out 
that the letters, Exhibit P-l and P-2, from 
Japan are addressed to the defendant and 
•ontain no reference at all to the plaintiffs and 
show that the plaintiff firm was looking to 
the defendant for the fulfilment of the con¬ 
tract, while the defendant had a oontraot 
with the dealer in Japan. He urges that after 
duly considering the correspondence between 
the parties and the terms of tbeir oontraot 
the learned Distriot Judge has held that 
neither the plaintiffs nor the supplier Mr. 
Yamamoto were looking upon the defendant 
as a mere soribe, ,> and that this ooDstitutes a 
finding of faot whioh oannot bo assailed in 
second appeal. Mr, Sardha Ram oontsnds 
tbatsome important documentary evidence has 
been ignored by the lower Appellate Court and 
that if those dooaments had been oonsidered 
the Court below would have seen that the real 
contrasting parties were the plaintiffs and 
Yamamoto. He asks to be permitted to refer 
to a few documents to show that a part of the 
documentary evidence on the record has 
remained unconsidered. We have thought 
it proper, under these circumstances, to allow 
him to draw our attention to those documents 
only, whioh he contends have been ignored. 
After going through Exhibits D-2S, D-34, 
D 87 and the invoices P-24, P-25, etc. to which 
our attention was invited, we are of opinion 
that an inference cannot be drawn from them 
that the defendant was absolved from responsi¬ 
bility. There are references to Yamamoto in 
some of the letters written by the plaintiffs, 
because they knew that the defendant had 
arranged to get the goods from him, but it 
appears that in spite of that knowledge 
the plaintiffs looked to defendant 

for the fulfilment of their. contract. 
Moreover there is nothing to show that 
these documents have baen ignored by 
tb.e lower Appellate Court. On the contrary 
the learned District Judge states clearly that 
fre has been "through all the sorrespondence 


of the parties”, and we see no reason to doubt 
the fact that he has read the whole of the 
correspondence and after considering the 
effect of it, as a whole, has come to the con¬ 
clusion that the defendant was responsible 
under the contract. 

Our attention has also been drawn in this 
connection, to certain clauses in the printed 
indent forms and it has been argued that 
aaoording to the terms of the indent the 
defendant was free from personal liability. 
We have seen the terms of the indent, but 
do not think that this argument is correct. 
Let ns first examine D-5. Clause 6 of D-5 
runs thus when goods are ordered from 
specified manufacturers we agree to take all 
risks connected with outturn both as to 
quality, delivery and every other respect.” 
This is what the plaintiffs agreed to when 
they placed their order with the defendant. 
As Mr. Mool Ohand points oat the risks they 
took under this clause referred to ‘‘outturn” 
only, so that if the outturn was deficient they 
could not blame the defendant or hold him 
responsible. This clause cannot be construed 
into a general exemption from liability in 
favour of the defendant. Thsre ia a similar 
clause in D-12, though it is differently word- 
ed, It says : It is understood by us that 
you are in no way reponsible re : the outturn 
of goods etc., and all our claims will be with 
the suppliers abroad.” The obvious reference 
in this clause is to the matter of outturn 
with which we are not concerned in the case 
before us. These clauses, therefore, do not 
in any way help the defendant. 

The decision of the case against the 
defendant has baon based not only on the 
findings of fact arrived at by the Courts 
below as to the nature of the contract and 
the intention of the parties, as judged by the 
correspondence between them and the terms 
of the original indents, but also on the appli¬ 
cation of section 230 (1) of the Contract Act 
to the transaction in dispute. It has been 
argued before us that even if the defendant 
wa9 acting merely as au agent, there was ft 
legal presumption of his personal liability, as 
the principal for whom ha was contrasting 
was residing abroad. The words of section 
230 (1) are:— In the absence of any con* 
trao 1 ! to that affect, an agent oannot personally 
enforos contracts entered into by him on 
behalf of his principal, nor is he per¬ 
sonally bound by them, Such a contract 
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-shall be presumed to exist in the following 
oases (1) where the contrast is made by the 
agent for the sale or purohase of goods for a 
mershant resident abroad.” Mr. Mool Ohand 
for the plaintiffs-respondents eontends that 
the defendant was admittedly an agent of 
Yamamoto and was receiving commission from 
. him atd as the principal was abroad, the de¬ 
fendant's personal liability must be presumed. 
Mr. Sardba Bam argues that this is 
% rebuttable presumption and should 
he held to have been rebutted. He 
sites Tuiika Datatara.u y. Parry 8f Co . 
, (1) where it is held that this presumption 
of law is one which can be rebutted and 
, is rebutted when the foreign prinsipal is, in 
writing, made the contracting parly and the 
contract is made directly in his name. He 
Eays that here the aioeptance of the original 
offer having been signed by the prinsipal in 
Japan, it must be held that the presumption 
was rebutted. We think, however, that the 
present case, differs from the Madras ease 
because here there is no oontraot made 
directly in the name of Yamamoto and the 
asseplanse he communicated was addressed to 
the defendant and made no mention of the 
plaintiff firm. Mr. Sardha Ram next refers 
to a decision of. the Panjab Chief Court, 
published as Puran Oh*nd y. Tara Singh (2) 
where the plaintiffs' indent was not accepted 
by the defendants, commission agents, but 
by a merchant residing abroad and the de¬ 
fendant did not . undertake aDy primary 
liability. On a comparison of the case of 
1905 with the present case it appears that the 
two cases are distinguishable from one 
another. ' Inthe ease of 1905 it was the 
^plaintiff’s indent that was accepted by the 
merchant abroad. Here the indent that per¬ 
tains to acceptance P-1 is not the indent of 
‘ the plaintiffs. That was admittedly kept with 
^himself by the defendant nor is there anything 
tOp |he record to show ; that he referred to it 
i when writing to his suppliers. The indent 
D 5, dated the 15th October 1915, was for nine 
hundred cases. The acceptance P. 1, dated the 
( 5th Novembar 1915, referred . to a cabled 
indent, dated the 3rd November. 1915, sent by 
the defendant in whioh the quantity ordered 
wac less than 250 cases.” It is dear from this 


• (1) 27 M. 816. 

V> 188 P, Mfci 905. 


that defendant treated the indent D-5 as one 
addressed to him out of which be was order’ 
ing only a part for the time beiDg. More¬ 
over it seems that in the case published as 
Puran Ohand v. Tara Singh (2) there was no 
correspondence to throw light on the inten¬ 
tion of the parties and, therefore, that case 
cannot be of much help in determining the 
present cate. Mr. Sardha Ram quoted some 
other rulings of which only one requires 
some discussion, It is a recent Division 
Bench ruling of this Court, Civil Appeal 
No. 1018 of 919, [published in the L. L. J, 
page 374, Bharagava Sf Co , v. B, Koba 
yashi (3)] in which a defendant pleaded that 
a firm in Japan and not he was responsible. 
This plea was allowed in that eaie on the 
ground that it was edmit'ed there that the 
contract was made by the Japanese firm itself. 
The learned Judges rightly held, therefore, 
that to that case section 230 of the Contract 
Aot had no application. 

After considering carefully the arguments 
discussed above, we hold that in the case 
under appeal the contracting parties were 
the plaintiffs and the defendant and that the 
latter is liable under the oontraot. 

The next contention raised on behalf of the 
appellant is that even if it is held that be 
was liable no liability arises from late ship¬ 
ments as time was not of the essence of the 
contract. Mr. Sardha Ram quotes certain 
letters of the plaintiffs whioh show that they 
were willing to extend time on more occa¬ 
sions than one and when Yamamoto onoe 
wrote that the contract might be cancelled as 
shipment oonld not be arranged the plaintiffs 
asked him not to do so. He says that in 
Exhibit D-7 and D-16 it was indicated by the 
defendant that shipment could not be guar* 
anteed, and that the correspondence between 
the parties showed that the plaintiffs were 
ready to accept late goods. Mr. Mool 
Oband’s reply to this argument is that the 
time was fixed by the ooDtracts and the 
plaintiffs contracted, with other parties to 
supply by a certain time on the strength 
of the understanding between them and the 
defendant. He adds that the lower Appel* 
late Court has found that “it is clear from 
the contract conditions that time was an 
essential element” and that this finding is a 
finding of fact whioh cannot now be assailed, 

% 4 

(3) 05 lad, Oaf, m\ 2 L, h,'J, 374, 
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We agree with this contention and take this 
finding of faofc to be fh al 

We now come to the question whether the 
■mount allowed on acicunt of surcharges has 
been correctly assessed. Exhibit P -3 gives 
the details of the sum of Ri. 2,412 310 
which was originally slaimed by -the plaint¬ 
iffs. Oub of * this sum two items, i, e. 
R 8 . 48*14-5 and Rs. 195 6*10 ware disallowed 
by the Trial Court, as it found that the goods 
relating to them bad been -shipped io time 
■nd, therefore, no surcharge could be slaimed 
.by the plaintiffs. Of the remaining six items 
four are not disputed by .the appellant, as 
they relato to shipments whioh were admit¬ 
tedly late, but with regard to two items of 
Rs. 146-14 1 and Rs. 733*8-0, connected 
with invoices Nos. 7162 and 7299 respective¬ 
ly, it is contended that they ehonld be dis¬ 
allowed as the shipments in there two 
instances were not late, if ‘20 days of grace, 
provided for in the terms of the indent, were 
allowed. To support this contention reliance 
is placed on clause 7 of the indent forms D 5 
and D 12 , which provides that “any deviation 
from time limit Dot exoseding 20 days is not 
to be considered a breach of oontracfc.” Mr. 
Mool Chard points out, however, that all that 
this provision meant was that delay in ship- 
mentnot exceeding ‘20 deys would not entitle 
the plaintiffs to cancel the contract, but that 
its aid could not be invoked by the defend¬ 
ant to avoid responsibility for surcharges 
-occasioned by such late shipments. We think 
this interpretation of clauee 7 is correct and 
there is no reason to disallow the items of 

Rs. 146-14-1 and Rs. 73/-8-0. The result is 
that the plaintiffs are entitled to recover the 
sum. of Rs. 2,167-14 7 for which .a decree has 
• been pasted in their favour. There is one 
small item, however, whioh we think must ' 
be deducted from the amount decreed. The 
appellant claims that he should have, been - 
allowed R 9 . 70 whioh he had spent out of 
pocket, on behalf of and .at the instance of 
his. the plaintiffs, in sending telegrams to ; 
Japan from time (o time. The plaintiffs have * 
all along admitted that they authorised the . 
defendant to incur this expense for them and - 
have expressed their willingness to pay what 
is proved to have been cpenfcj -The Courts 
below did not allow this item for the reason 
,ftbat the defendant had not produced vary 
satisfactory proof as to this item. We 
potfce, however, that there was tbs sworn 
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testimony of Abdallah (D, W,) with a-#rpy 
of hiB accounts and Wa think no further proof 
of this was needed when the liability w*s 
admitted by the plaintiffs; The Counsel for 
-the respondents agrees that this itetn, being a 
- small one, may be allowed to the defendant. 
: Deducting the item of r Rs 70 tr&m 
•R 3 . 2,167-14 7 whioh have bsen found dne 
•we get Rs. 2,097.14 7 as the net amount 
which the defendant is liable to pay. •-* • 

The decree 6 f the lower Appellate Vot&t 
is consequently mddified to this extent arid 
•a decree for Rs7‘2,097 14-7 is hereby granted 
in favour bf the plaintiff firm against the 
defendant, S. M. Fazil Elahi with cost*. 
Appellant will pay plaintiff’s respondent’s 
costs in this Court, r 


z. x. 


Decree modified. 


ALLAHABAD HiGH COURT. 
Secokd Civil Appsal No. 1276 of 1919. j 

7 March 24, 19*22. 
rrecent Mr. Justice Lindsay and 

Mr. Justice. Sfcnarfc. , i 

RAM DAS and othbbs — Plaintiffs—. i 

Appellants ? 

J t ; ’ tenus * - ) - ? 

Saiyid MUHAMMAD SATE ED .KHAN: 

ANP OTHRR8-DlFKNDANTfl—RESPONDS NTS. J 

Limitation Act (IX of 1903J, *. 19, 8ch. I, Art, 132 
—Mortgage—Property hypothecated-Covenant to pay 
interest yearly and on default whole amount—Cause 
of actum.' i. 

i ; - . ' • 

A mortgage-deed .was executed in 1901 j the 

rn°/fTC r - COVen , an !. ed u. to iaiereBt year by year 
and the principal Within three years of the date 6f 

!nnn*V°“ l ° f default <>(' payment of the 

annuai interest. the mortgagee was empowered to 

realise the. principal and interest from the hypothe- 

cated property. & 0 intent was paid at all. A 

8U £°S ^^S® was brought in, !9ff: " P 

Held, that the suit Was barred by time -in- the 

nf 3 ?h?x '° v ?* 7 ^^owledgment within section W 

b 5 tlOI l ^ “ t - 0 °W® of action for the 

i« d II } te 1 r t at aroa ® °“ the first default in 
1901. Lp. 161, col, 1.} 1 

Seoond appeal against a decree of the 

V’? 1fcn °‘ „ Jud * e . Benares, dated the 18th 
July 1919. 
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58 Mfg3r8“J5. Ei Q'Oonor, and Iqbal £hma&] 
for the Appellants. ' 

. -Me3frs. lakwar Saran , If.'.N; Ratu and 
Badri Naraiti, for the Beapondenits. - - * 7 

JU.DGfM*BN|I i .- 4 ‘rhi 8 is an appeal by the 
plaintiffi Again 81 tbp dismissal of .their suitj 
pa a deed dated the 17tb oj July 1901 on the 
ground ihab ib was time barred. We have 
Kaen taken thrcdgh the terpas of the deed in' 
question. We find that., the ; executant, 
Mohammad -.Rasa,.executed the deed . for a 
consideration of Rs. 1,000 and agreed 
to pay.' interest at the f rate of 2 t per 
ient. |>ev £nnom* He eovenanted to pa^ 
the interest year by year-.and the principal 
within three years of the date of * execution 
MK/ ittfosse of default cf the payment of tbd 
ann 9 af,interest be empowered the mortgage^ 
without waiting for the expiration of the 
period fixed for payment of the principal to 
realise the amount due for the piincipal and 
interest from the hypothecated property. 
He also covenanted that so long as the 
principal remained unpaid interest at fc4 
par cent, per annum would accrue and that 
interest at this rate should be payable from 
the. dale of default to the date of the pay¬ 
ment; _< ' - f 

We can only interpret these portions of the 
deed jbo.mean that .fhe, privilege of defer ing 
payment of the principal to the 17th of July, 
1904 was conditional on' 'the pnnotual pay¬ 
ment of the annual interest -:and that thd 
whole amount,, r^inoipal and interests,' became 
due on the 17.th .of July 1902 in defaolt of 
payment of the interest for the first year, 
‘ .Quite'fact's, no-interest was paid at all, 

* ii_ v '' • V *: f S ’ .7 l • i • 

the qanse m action arose 10 our opiaroa on 

the 17th of July 1902. » 

• In these oiroumstances, the suit which was 
inatitfeted On the ‘/3rd of Febraary 1916 wad 
ti/ne barrel iu, the absence of acknowledg¬ 
ment. If authority he needed for this, view, 
we would refer to Qiya Din v. JJwnun L I 
(It. The doBument before tlw Bench in that 
case wps very similar, to the dQopment now 
before us.. We have now to oonsider whether 
there was any acknowledgment whioh can 
bs*pleaded', urider the. provision'd of section 19 
Act, of 1908 to extend thp period, TherA 
>• a final finding,of fact that do interest was 
P*>d,;_ Two acknowledgments were set op» 
one alleged to have been made by Muhammad 

« ini, c»8.9:0j 81 JL. 40t), 13 A. L, J, 510 

("• fl • j '*■* - : 


Razvon the 10th of November 1906 and fcho 
other made by Mai Chand. 

With regard to the acknowledgment 
alleged to have been made by Muhammad 
Razv, we find, in addition to the fact that 
it was not an acknowledgment in writing, 
signed by Muhammad Riza personally or by 
an agsnt duly authorised in this behalf, that 
the statement which he made did nob 
amoant to an acknowledgment of liability. 

' The learned Counsel for the appellant haa 
not pressed the acknowledgment alleged to 
have b9en made by Mul Ohand as being of 
any advantage to his client. This concludes 
all the points taken in argument. 

• We dismiss the appeal with costs including 
fees on the higher sole. 

• j. p, Appeal disnistei. 


LAHORE HIGH boURT. 

Second Civil Appeal No. 1397 of 1917. 

Ddfember 7, 1921.. 

‘ Pretent : -Mr. Justice Ssott Smith and 

Mr. Justice Harrison. 

Mueimmat BAKHTAWAR awd another — 
Difsndants— APPELLANT3 

. . Vd r 8 U 8 

MOOL OHAND anj orKias—PLViKriKPJ.-- 

Respond!nts • - '. 

Mortgage— Conditional »ale—Foreclosure—Failur<f to 
innke demand before notice. 

Courts will not presume that all formalities have 
been observed"in foreclosure proceedings : 

A mortgagee’s omission to make a demand for the 
mort"age”money before notitieis issued in foreclosure 
proceedings is a fatal flaw in the proceedings aud 
renders them nugatory. 

LachmV v: Tota, 10 P. It. *898, Kir pa Rim V. 
Bhagwana, :05P. B 1893, followed. 

Second appeal from a decree of, the 
District Jadge, Fjrczipcre, dated the 4th 
April 1917, reversing that of the Additional 
Sabordinate Jadge, Second Class, Farcz .pore, 

dated the ?4th January 1917,. . . . 

Mr. GfAulaat Ra$ul t for Maulvi Qhulam 

Mobi iti Vi*, tor the Appclianla. 
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Mr. Sagc.r Gkand and Lala Falir Ckind , 
for the Respondents. 

JUDGMENT.—The plaintiffs in this suit 
are reversioners of one Sainan Mai and sne 
for possession of a 6bop by redemption of 
a mortgage effected by his widows This 
mortgage contained a clause of conditional 
sale and the mortgagee took proceedings to 
foreclose and obtained a decree against the 
widows in their lifetime. The 9 nit-was 
originally dismissed and the appeal w*b 
acaepted by the learned District Judge cn 
two grounds, that there was no necessity for 
the execution of a mortgage of tars type 
including the penal clause though there was 
necessity for the alienation and that the 
foreclosure proceedings do not bind the 
reversioners. The mortgagee appeals. 

It ic unnecessary to discuss the 6rst point 
as we find that the reversioners are in do 
way bound by the proceedings. The plaint 
did not disclose that 8Dy demand had 
been made before the notice was issued, nor 
did the mortgagee at aDy later stage even 
assert that be bad made such a demand. 
Lachmi v. Tota (1) ftD d Rirpa Ran v. 
Bhagutana (2) are clear authority for hold, 
ing that suoh an omission is a fatal fliw in 
the proceedings and that Courts will net 
presume that all formalities have been duly 
observed. The foreclosure, therofore , in no 
way effects or binds the reversioners and 
ftbty are entitled to redeem the mortgage 
and to obtain possession of the property by 

payment of Rs. 200. We dismiss the appeal 
with costs, 

D * Appeal ditmt88ed , 

(1) 16 P. R. 1888. 

(2) 1C6 P. 11. 1839. 


BOMBAY* HIGH COURT. 

ObiGiMAL Civil Jurisdiction Appeal 

No. 41 of 1921. 

December 1, 1921. 

Treient :— Sir Norman Madeod, Kt., 
Chief Justice, end Mr, Justice Shab. 
The CENTRAL INDIA SPINNING 
and WEAVING CO.— Plaintiffs— 

Appillamts 

Venus 

G. I. P. RAILWAY— DiraMDAXT— 

Ri«PON«*NT. • 

IfaxUiay Company—ftish-Rotc Form H*—Contract to 


carry goods at owner's risk—Loss of goods—Compnay's 
liability—Wilful neglect — Proof. 

The plaintiff delivered to the defendant Com¬ 
pany at Nagpur fifty.seven bales of piece-goods 
to bo conveyed from Nagpur to Amritsar and the 
defendant Company issued a Railway receipt for the 
said bales to the plaintiffs. The goods were booked 
under a Risk-Note in Form H whereby the plaintiffs, 
in consideration of the consignment being charged 
for at the special reduced or owner’s risk rates, 
agreed and undertook to hold tho Railway Adminis¬ 
tration and all other Railway Administrations work* 
ing in connection therewith, and also all other 
transport agents or carriers employed by them res¬ 
pectively, over whoso Railways or by or through 
whose transport agency or agencies the said goods 
might bo carried in transit, harmless and free from 
all responsibility for any loss, destruction or 
deterioration of or damage to all or any of the said 
consignment trout any cause whatever except for a 
less of tho complete consignment or of one or more 
complete packages forming part of the same 
consignment, duo either to the wilful neglect of the 
Railway Administration or to theft by or to the 
wilful neglect of its servants, transport agents, or 
carriers employed by them before, during or after 
transit over the said Railway or other * ail way lines 
working in connection therewith or by any other 
transport agency or agencies employed by them 
respectively for carriage of the whole or any part 
of tho said consignment, provided that, tho term 
wilful neglect should not be held to includo 
fire, robbery from a running train or any 
unforeseen event or accident. The waggon was 
sealed and remained for 3c hours in tho Nagpur 
goods yard. The seal bore the dscription : N. G. • . 8. 

I he goods were carried over tho Railway of the 
defendant Company from Nagpur to Delhi, -then 
over the Railway of tho East India Railway Com. 
puny from Delhi to Umballa, and lastly over tho 
Railway of the North-Western Railway Company 
from Umballa to Amritsar. The goods arrived at 
Amritsar and the unloading clerk at Amritsar noticed 
that tho seal on one side boro the inscription N G P. 
id large characters without any figure, and that 3 out 
of 67 bales were missing. Consequently only 
fifty-four out of the fifty-seven bales wore delivered 
to the plaintiffs’ consignees. Plaintiff suod the defend, 
ant Company for damages for loss of the three bales, 
the defendant admitted the short delivery but 
denied that the loss was due either to the wilful 
neglect of the defendant Company or to theft by or 
to the wilful default of their servants: 

I/rid, that under tho circumstances of the case the 
legitimate inference was that the waggon wua 
broken open at Nagpur whore the goods could bo 
disposed of without exciting any suspicion and by 
persons who could calculate on being free from 
disturbance for a considerable time and that 
even if it ocourred after tho waggon left Nagpur, 
either some of the defendants* servants were con. 
corned in the theft or the theft ocourred owi Hg to 

the wilful neglect of the defendants’ serv ant s. Cp 166* 
col. 2 j 

Held, also, that there being a prirna Jacie case 

against the defendants it was for them to offer 
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f.° u-v* reaeo ] ia 1 bl ® explanation in order to escape East India Railway Company from Delhi tc 
liability* ana that as they failed to offer any explana- 

tion they-were liable forthe damages, [p. 166, col. 2 ] 


Appeal from the decision of Mr. Justice 
Kajiji. 

Messrs. Be sat and Mulla , for the Appel¬ 
lant. * 

Sir Thomat Strongman, Advocate General, 
(with him Mr. Campbell), for the Respond¬ 
ents, 

JUDGMENT. 

Maoleod, 0. J.—This is an appeal from the 
decision of Kajiji, J. dismissing the plaintiffs’ 
suit with costs. 

On the 19th August 1918, the plaintiffs 
delivered to the defendant Company at Nag¬ 
pur fifty.seven bales of pieoe goods to be oon- 
veyed from Nagpur to Amritsar and the 
defendant Company issued a Railway reaeipt 
for the said bales to the plaintiffs. The goods 
were booked under a Risk Note in Form H 
whereby the plaintiffs, in consideration of the 
consignment being aharged for at the spesial 
reduced or owner’s risk rates, agreed and 
undertook to hold the Railway Administra¬ 
tion and all other Railway Administrations 
working in connection therewith, and also all 
other transport agents or carriers employed by 
them respectively over whose Railways or by 
or through whose transport agency or agen¬ 
cies the said goods might be carried in transit, 
harmless and free from all responsibility for 
any loss, destruction or deterioration of or 
damage to all or any of the said consignment 
from any canse whatever except for a loss of 
the complete consignment or of one or more 
complete paokages forming part of the same 
consignment, due either to the wilful neglect 
of the Railway Administration or to theft by 
or to tbe wilful neglect of its servants, trans¬ 
port agents, or carriers employed by them 
before, during or after transit over the said 
Railway or other Railway lines working in 
connection theiewith or by any otber trans¬ 
port agency or agencies employed by them 
respectively for carriage of the whole or any 
part of tbe said consignment provided that 
the term “wilful neglect” should not be held 
to include fire, robbery from a running train 
or any unforeseen event or accident. 

The said goods were carried over the 
Railway of tbe defendant Company from 
Nagpur to Delhi, then over tbe Railway of the 


Umballa, and lastly over the Railway of the 
North Western Railway Company from Umb- 
alia to Amritsar. The goods arrived at Amrit* 
ear on or abont the 6th September but only 
fifty four out of the fifty-seven bales were 
delivered to the plaintiffs’ consignees. 

A lengthy correspondence ensued in which 
the defendant Company at first contended that 
the loss had not oocurred on their Railway 
and, therefore, they were not liable, disregard¬ 
ing the provisions of section 80 of the Indian 
Rail was s Act. Finally, on the 31st July 
1919, the defendants wrote that for the 
reasons already stated in the previous corres¬ 
pondence they were not liable for the claim. 
The suit was filed on the 5th September 
claiming the sum of Rs. 1,582 7-0, the value 
of tbe three missing bales and interest. 

The defendants in their written statement 
admitted the short delivery but denied that 
the loss of the thres bales was dae either 
to the wilful neglect of the defendant Com¬ 
pany or to theft bv or to the wilful default of 
their servants as alleged. 

At the hearing the following issues were 
raised • 

(1) Whether the loss of the three bales 
was due to the wilful neglect of the defend¬ 
ant Oomoany P 

(2) Whether the loss of the said bales was 
due to theft by or wilful default of tbs 
defendant Company’s agents or servants P 

The third issue was immaterial. 

Leave was then granted to amend the 
plaint so that the following issue might be 
raised;—Whether the goods were not con¬ 
veyed over to tbe East India RailwayOompany 
and the North Western Railway Company at 
Railway risk, and clause 10-A was added 
to the plaint, claiming that if the goods were 
lost after they left Delhi the defendants were 
liable in any event. 

The defendant Company replied that they 
were not liable for the claim made on the 
assumption that tbe bales were lost on a line 
of Railway other than tbe defendants’. The 
evidence shows that the plaintiffs’ goods were 
loaded at Nagpur in one waggon the doors of 
which were sealed with a seal bearing the 
following description; N. G. P, 8. When the 
waggon arrived at Amritsar the unloading 
clerk noticed that the seal on one side bore 

the inscription N, G, P, in large character! 
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witkont BDy figure and so tbe Poliee were 
lent for, Tbe teals broken in 

tke rrceenre of Kbairuddin of fbe 
Goveirmert Railway Fo’ice and on tbe 
waggon being nnloaded three bales were 
fonnd to be mieeieg.. Smith who was Station 
Master at Nagpur in August.September 1918 
said that daring bis time no eu«h seal as 
N,G. P. (Exhibit J.) was need. Mr. Sahofield, 
Assistant Traffic Superintendent (Claims) 
N. W. Railway Company deposed that 
when goods were booked on a foreign lice 
to tbeir line, and tbe waggon arrived at 
Umballa tbe train clerk in conjunction with 
tke guard of tbe incoming train and tbe 
Cbowkidar examined tbe reals of tbe waggon 
ard reported if (bey were defective. No such 
report was made in this care. He made 
inquiries and was informed that there were 
no foot beards on tbe waggon in tbe suit ro 
flat it would not be possible to substitute tbe 
Eeals while the train was running. Tbe wit¬ 
ness also stated that tbe seals bearing differ¬ 
ent types were discovered after tbe waggon 
bad been nnloaded, *.<?„ after one of tbe 
seals lad been removed. 

The defendants called no evidence. 

Some of tbeir eervants were present and 
were effered for examination by plaintiffs* 
Counsel but Mr. Mnlla Eaid tbey ought to have 
keen called by tbe defendants. Tbe learned 
Judge thought that a era matter of fact if tbe de¬ 
fendants bad called tbem they would not have 

thrown aDy further light on the question bow 
tfce loss occurred. Clearly tbe onus lay on 
the plaintiffs who bad signed tbe Risk Note in 
Form H to prove either that the defendants 
were liable under tbe terms of tbe note, or to 
satisfy tbe Court that tbe proper inference to 
be drawn from tbe facts proved was that tbe 
defendants were liable. It is not sug¬ 
gested tbe tbeft was from a running 
train. The learr ed Judge says Mr. Mulla 
advanced two theories The first was that 
the loss occurred when the goods were 
still in tbe goods-yard at Nagpur Station. 
The goods were booked on tbe 19th August, 
the waggon being sealed at 11 15 M . 

As the waggon remained for thirty hours 
in tbe Nagpur goods-yard tke theft must 
have been committed by the defendants’ 
servants or it must have occurred owing to 
tbeir wilful neglect. 

Tbe second theory was that if tfce tbeft 

pot committed by tbe employees of 


the defendants it was due to tbe neglect 
cf one cf ics servants, i e. t tbe Chowbidar, 
But it will be seen that, this was oi)ly part 
of Ike £r»t theory. Tfce learned Judge 
thought that (be probabilities were against 
the tbeft kavirg been committed in tke 
Fegpur goods-yard. Aty servant of tbe 
defendants intending to commit tbe tbeft 
and taking fbe trouble to prepare a teal 
to re real tl e waggon would have taken tbe 
precaution to prepare a seal similar to tbe 
ODe ueed ly (be defendants, and further it 
would require great faring for any servant 
to ocmniit ar theft from the goods-yard, - 

With regard to tbe question of neglect, 

Mr. Mulla bad net called tbe Chowkidar 
who was available fer examination. He, 
therefore, came to tbe conclusion that be was 
not fatiefied that tbe loss was due either to 
theft by or to wilful neglect of a servant of 
tbe defendants. 

Considerable light on the question how a 

case of this nature should be dealt with is 

thrown by the decision of tbs Ccurt of 

Appeal in Srr.ith Lirr.itei v. O. W. Beihv y 
Co . (1). 

Certain traders delivered to tbe defendant 
Railway Company a parcel containing sii 
pairs of boots weighing 19 lbs. for carriage 
from Birmingham to Wilton, near Salisbury, 
on the terms that the Company should not 

♦ w a ^ 6 f ? r ,CS8 ’ e,c *’ exce P fc Q P° n vrooi 

that the Ices, etc., arose frem the wilful 

misconduct of tbe Company’s servants. Tbe 

parcel was Dever delivered to tbe consignee. 

yen ua y an ection was brought to recover 

the value of the parcel. Tbe defendant Com- 

pary effered no evidence. The County Court 

Judge decided in favour cf the plaintiffB 
sayiDg (p. 241) : — 

I musk Icok at the whole of the cir¬ 
cumstances whieh may be equally consistent 
with cue or more theories. If any oce of 
these theories is adopted which would relieve 
the Railway Company from liability under 
tbe contract the claim certainly could not 
succee , ut if there is evidence strongly 
preponderating in favour of one of those 
theories which in tbe absence of reasonable 
explanation by tbe Company would fix them 
with liability, 1 am entitled to act upon 

U * - e V* ln ay °piniop, evidence here 
which justifies me in finding, as I do, wilful 

rr ( ]1 2 5* B ' 237j 90 L * J * K - B e4i i 125 T ‘ 

T. 44; 20 Com. Cas 84, €6 8. J. 172j 87 T. L. B. 117. 
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laiBOOEduot on the part of the defendants.” 

•The Diviiional Oonrfc reversed this judg¬ 
ment. . 

The plaintiffs appealed. Bankes, L. J., 
■aid (p. 243) 

I pass now to consider the point which 
W8B taken in the County Court,...whether 
the evidence laid by the appellants was 
such as to juBtify an inference that the 
parcel was lost owing to the wilful mis- 
conduot of the Railway Company’s servants. 
If there was evidence upon which the learned 
County Court Judge could properly draw 
that Inference this Court cannot interfere 
with his decision. Tbe learned Judge, in 
my opinion, directed himself Quite correctly 
wheD...he said: 'if there is evidence 
etrorgly preponderating in favour of one 
of inch theories whish, in the absence of 
reasonable explanaticn by the Company, 
would 6x the defendants with liability, I 
am entitled to a«t upon it.’ That legiti- 
mate inference frrm established fast is 
evidente for the purpose of applying tbe 
above direction to tfce present ease is, 
I think, elear beyond donbt...Although tbe 
learned Judge,.,was undoubtedly entitled to 
draw inferenses from tbe fasts proved before 
him,, the inferenses must be push as sould 
legitimately be drawn from tbe fasts. If 
the fasts are Bush that no reasonable man 
could draw a particular inference from them 
or if the particular inference is such as to 
be equally consistent with non liability and 
with liability, then the party who relies on 
the inference to disoharge tbe onns of proof 
of establishing liability fails.” 

After discussing the evidence the learned 
Lord Justice came to the conclusion that 
there weie no materials in the case npon 
which a charge cf bad faith could be sus¬ 
tained. . In the absence of any evidence of 
bad faith the evidence adduced for the 
appellants was not in his opinion capable 
of tbe inference that tbe parcel must have 
been lost owing to the wilful misconduct 
of the defendants’ servants. The evidence 
left the question entirely open as to the 

94 Q 8e oKA\k e * 0SB# SornttoD > L J., said (pp. 

250) :— 

It is to be noted that the apreal being 
from a County ( onrt Judge, who is the sole 
of fact, the question is not whether 

® Court on BD °b evidence as there was 
Would have come to the eaire oonelusiouj but 


whether there is any evidenos which aould 
reasonably, if aocepted, be the basis of such 
a conclusion...Tn my opinion it is impofsible 
to ley down ary gereral rule as to the 
fasts from which one can infer in the 
absence of explanation of lo?s, ‘loss by wiful 
misconduct of the Company’s servants,’ It 
must depend on tte natrra of the subject- 
matter and of the stage of the transit reached 
in each particular case. Jb'or instanee, if 
the Company were carrying an elephant and 
would say nothing as to why it was not 
delivered, as an elephant can hardly dis¬ 
appear without a Company’s servant know- 
irg of it, one would easily fiod that it was 
lost either by wilfol misconduct of the Com¬ 
pany’s servants, cr by their wilfully not at 
once informing some superior that it had 
disappeared when it could easily be traced 
and recovered. On tbe other hand if a 
small parcel disappeared from a place to 
which b;th the Company ’9 servants and 
outsiders had free atees?, in a time of a 
great pressure of business, it would be 
impossible <0 draw any inferenee ai to what 
had really happened...Tn an action by the 
same goods owner against the Midland 
Railwey Company [Smith Limit d v. Midland 
Railway Co. (2) 1 this Court felt able to 
find wilful misconduct cf tbe Company’s 
servants from the fact that part of the 
contents of a parcel had disappeared, the 
parcel having been opened, re packed with 
rubbish, and done np again. In such a 
ca:e such an operation must have taken 
sometime, and have been carried out on the 
Company’s train by a person who ooull 
calculate on being free from disturbance for 
the considerable time taken in unpaoking 
and re packing, fasts which pointed strongly 
to theft by a eervant of the Company.” 

On aomideration of the evidence the 
learned Lord Justice came to the conclusion 
that there were tco many suppositions and 
as-umptions in ti e case for tbe goods owner, 
and that there wa9 co ground on which 
it could reasonably be found a? a fact that 
the goods were lost by wilful miioonduct of 
the Company’s servants. Atkins, L. J, dis¬ 
sented, He considered there was prima f,cii 
evidence of conversion or detention and tbe 
defendants’ long continued failare to give 
auy explanation as to what had happened 

to tbe goods coupled with the inadequate 

(2; (1919) £8 L. J. K. B. 868; 121 L. 27, 
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explanation of the delay afforded some 

evidfnee npon which the Judge could 

and that there waa a prina facie caae that 

the conversion or detention waa not innocent 
but wilful. 


We are not restricted to finding whether 
there waa any evidence whioh eonld reason- 
ably if adapted be the ba-ia of the c-'n. 
elusion of the learned Judge in tha Court 
below. It 18 competent to ns to find that on 

he fects proved the inference drawn was Dot 
*ne ri ht one. 


Now, it is admitted that the bales were 

™ a |.d d ‘"mi? wa / 8on at Nagpnr whioh was 
nt „ b ?, r, “ af ' eP the waggon would be 

the n\r a ay , J liDB ‘° Wbi ° h ordinarily 
the Public would not have access unless 

they were travelling as passengers in 

passenger trains. Whoever committed the 

theft must certain^ have taken sometime 

the mat Dd I" 111 ? 1 hSV9 *° me pre P aped with 

Even a Ur th h 1 r "- m,io « thB "^n. 

ven after the bales were removed a D d 

«mo W?S8 °?i. 18 T 1 ® 13, tbe ‘ a9k of secretly 

was°not 8 hr6B ta 69 E8,h we, '« bin 8 2*5 lbs. 

mn.t h an t eafl y on ®. several persons 
must have taken part in the theft. There 

carried^ 0 r h ° lB ° p6rati ? n “<>•» have been 

Z 1 / f £h^'free 7 f “sidt 

=SfS5^aa: 

r * - 

M-Jl JbT ‘bo case of Smith limited v 
Midland Railway Company (2). I d 0 not follow 

the argument of the learned Jndge in differ 

entiatmg hat ease, be.ause the parcel las 

was a small one. The operation of unpacking 

and re.pack.ng a small par.el eonld not take 

so long or require so mu.h preparation as the 
removal of these bale 3 . In 0 

fa.ts proved strongly preponderate in'fTvour 
of the theory whieb, in the absence of 
reasonable explanation by the * 

,. « . I y« Even assum* 

ing that there was a gang of train thieves 
operating somewhere between Nagpnr 
Amritsar, wbo had made preparations 
breaking open waggons and ra aealii 
them with seal?, resembling the origin 
ones, it would make no difference, thon* 
if tbie were the case one would have 


ppoted that there would be evident* of 
similar thefts. In my opinion a legitimate 
mfe r enee ip, that the waggon was broken 
open at Npgpnr where the goods eonld be 
disposed of without exsiting any gospisioD| 
and, even if it ocourred after the waggon 
left Nagpur, that either some of the de* 
fondants* servants were concerned in the 
theft or the theft occurred owing to the 
wilfnl negleat of the defendants* servants. 
They would he equally liable if the theft 
took pl*ae in this manner on the other lines 
even if the plaintiffs’ contention that the 
goods on those lines were not sarried at 
owner’s risk were held good. That point, 
however, need Dot be decided. I do not 
think that the fast that the difference he* 
twe*n the seals was not discovered until 
the waggon reaohed Amritsar points inevit* 
ab*y to the sonalueion that the theft most 
have, taken place between Umballa and 
Amritsar, The inspection of the seals on 
the journey was probably superficial, and 
as long as the seal did not appeir to have 
been tampered with, the fast that the rtal 
on the opposite side of the waggon did not 
•orrespond would probably not be notiifdi 
unless the two seals were inspected ore 
immediately after the other. It would have 
been better if the original seal N. Of* P*« 

as it was found on arrival at Amritsar bad 
been prodaced before the Court, 

There being a prima facie case aga/rst 
the defendants it was for them to offff 
some reeonable explanation in order to escape 

liability. They have offered no explanation 
The learned Judge says :— 

It is inconceivable that the Bail*®/ 
Company, however careful and prudent, 
could have taken such care as to make it 

impossible for any thief to commit a 
theft.” 

Put so widely this proposition msy he 
accepted. But it is certainly conceivable 
that the Bailway Company could have tak(° 
eueh care as to make it impossible for cosh 
a theft as occurred in this case to tahe 
plaoe, end if they suggested that tbey could 
not have taken such care they should have 
led some evidence to support the suggestion. 
Tbeir attitude throughout has been (History 

and nnbucinesslike. 

As Scrutton, L. J., pointed out in 8**1* 
Limited v. Q. W. Bailwiy Co 0), ,a 
regrettable if Bailway Companies take op 
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Ibe po Bite in of actively resisting ell eleims 
for information end assistance from those 
whose goods are stolen, instead of giving 
their eonsignors and aoneignees all possible 
information as to the disappearanae of the 
goods. And I may refer to the words of 
Atkin, L. J., (p. 259) 

M 'a bailee says, I have reaeived yonr 
ahattelhave not delivered it in the terms 
of the bailment; and I will give yon no 
information as to what I know abont it, 
or what.steps I have taken to 6nd ont about 
it, h*. suffers no hardship if nnkind in¬ 
ferences are drawn against him. This 
judgment is far from throwing the onus 
•pon him which rests upon the plaintiff, 
and it only reouireB the performance of very 
ordinary business obligations in the way of 
explanation to seeure the very large measure 
of relief stipulated for in the sontraat of 

•arnage,* 1 

No donbt Bankes, L. J,, acquitted the 
defendant Company of bad faith, and I shonld 
not go so far as to impute bad faith to the 
present defendants, but I think they failed 
to recognise how strong the aa9e was against 
them, and the neaessity there was fur some 
aetibn on their part to rebut it. 

' 1° my opinion the appeal should bs 
allowed, and there should be judgment 
for‘the plaintiffs for Rs. 1,582-7-0 with 
interest at six per sent, from the 1st 
February 1919 till jadgment with costs 
throughout and interest on judgment afc six 
per aent. 

Shah, J.—I sonanr. 

• Appeil allcwjd, 

* y y 

* ( 

? CALCUTTA HIGH COURT. 

Appial f~om Appii,l*ti Dbcrbb 
N o. 20 or 1918. 

- May 20, 1919. 

Preterit Justioe Sir Syed Shamsul Hnda, 

Kt. 

MEHBR ALI KHAN—Dxfbndamt No, 2— 

Appellabt 
. venue , 

Stimaii ARO AT AN NESS A BIBI andothim 
. — Plaintiffs — Rc«po di*ts. 

Part performance, applicability of, equitable doctrine 
of- Doctrine applicable whether right to claim specific 
performance woe or was not subsisting.. . 


107 • 


In a suit for joint possesion of land on declara¬ 
tion of title the defendant admitted that the land 
had fallen exclusively to the share of the plaintiff’s 
father but alleged that the latter had exchanged 
that land with the defendant and received from her 
another piece of land that had fallen to her 
share. The lower Appellate Court found the story 
of exoliange to be true but held that without a regia- 
tered document the exchange was void t 

Held, that notwithstanding the absence. of a 
registered dooument, on the equitable dootriue of 
part performance, the plaintiff as heir of her father 
could not question the validity of the exchange, 
[p, 68, col. 1.] 

That the dootrine was applicable without 
reference to the question whether the right to claim 
specifio performance was or was not subsisting, 
[p 168, col. 2.] ^ 

Appeal against a deoree of the Sub¬ 
ordinate Judge, Third Court, Hooghly, dated 
the 14th September 1917, modifying that 
of the Muneif, First Court at Uluberia, dated 
the 2nd May 1916. 

Babu Nogendra Noth Ghote , for the Appel*, 
lant. 

B*bu Monmotha Nath Roy, for the Respond¬ 
ents. 

JUDGMENT.—This appeal arises out of 
a suit for joint possession on declaration 
of title. Plaintiff alleged that the land 
described in schedule ka of the plaint 
belonged to her grandfather and that upon 
his death by a partition among his heirs 
her father Gholam Hossain got the whole 
of plot kha. She accordingly as the 
daughter of Gholam Hossain claimed her 
legal share of this plot according to the 
Mnhammadan Law of inheritance. It has 
not been disputed that if plot kha belonged 
exclusively to Gholam Hossain, plaintiff 
is entitled to the share claimed by her. 
Defendant No. 2 who contested the suit 
on the plea that he had purchased the 
land in suit from defendant No, 3, admitted 
that this plot had fallen exclusively to 
the share of Gholam Hossain upon partition 
but alleged that Gholam Hossain subsequent¬ 
ly exchanged this plot with defendant No. 

3 and received from her in exchange an¬ 
other pieoe of land that had fallen to her 
share. The learned MuDeif found that the 
land on partition had fallen to the share 
of Gholam Hossain, that the stroy of ex¬ 
change alleged by the defendant had not 
been established, that even if the exchange 
really took place it was ineffectual without 
a registered-deed aod lastly that the fapfc 
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of purehase by defer dint No. 2 from defend¬ 
ant No. 3 bad - not been satisfactorily 
proved. Upon these findings the learned 
h^onflif decreed the plaintiffs .• suit. O a 
appeal by defendant No. 2 the detree was 
upheld. The lower Appellate Oonrt, however, 
found the story of exchange to be true 
but agreed with the Munsif that without 
a registered document the exchange was 
void. He expressed no clear opinion on 
the question whether the defendant No. 2 
bad succeeded in proving his purchase from 
defendant No. 3. The defendant No. 2 has 
preferred this appeal and on hie behalf it is 
argued that notwithstanding the absence 
of a registered document on the equitable 
doctrine of part performance plaintiff as the 
heir of GbolaiA Hossain cannot question 
the validity of the exchange. It seems to 
me that on the authority of Walsh v. Lons¬ 
dale (1) and the decisions of this Court 
in which the principle laid down in that 
case was followed^ this contention must 
prevail. It is, however, urged on behalf of 
the respondent that the findings are not 
sufficient to justify the application of the 
doctrine. Reliance is placed on the decision 
of Mr. Justice Farwell in Manchester Bre¬ 
wery Co. v. Cormbs (2> that the doctrine 
is applicable omy in ttoie cases where 
specific performance can be obtained between 
the same parties in the same Court and 
at the same time as the subsequent legal 
question falls to be determined. On this 
point there are no findings and I was at first 
inclined to Bend the case back bat afeer 
looking to the more resent authorities and 
having heard farther arguments on the 
point I am of opinion that such a course 
is not necessary, it is true that in s :me 
of the earlier cases decided by this 
Court, this limitation on the applicability 
of the doctrine vras distinctly rcoognised. 
See B%bi Jawahir Rumari v. Ohatterput 
Singh (3) Secret try of Stite for India 
v. Forbes (4) aud 9inghe-*ram Poidar 
V, Bhigbit Chander Nunii (5). How- 

t 

6 

(1) (18S3) 21 Ch. D. 9; 5 J L. J. Ch 2; 16 L. T. £5$; 
31 W. R 109. 

(2) (190U 2 Ch. 60S; 70 L. J. Ch. 814; 83 L. T. 317; 

16 T. L. R. 299 

»3) 2 0, L. J. 313. 

(4 17 Ind Cas. ISO; 16 C. L. J. 217. 

(6) 6 Iud. Cas. 632; 11 C. J. 543, 
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ever , in the ease of Puchha Lai v. Kurj 
Behari Lai (6) where, as in the present 
eaee, the findings were not sufficient to 
slow whether a suit for specific performance 
could be mintained. Jenkins, U. J., observed 
as fellow':—?‘-'it is quite true (hat the .ques¬ 
tion whether the defendants, first party, 
were entitled to bring a suit for specific 
performance in vindication of their rights 
was not debated before the lower Appel¬ 
late Court, but there is no matter brought 
to our notice which can throw any serious 
doubt upon the defendants' right to eomplete 
their right by such a suit”* 

The came remark applies to this case. 

In a very 'recent caee to which I was 
a parly a different view was taken but in 
that care the later decisions bearing on 
the point to which I am about to refer 
were not placed before the Court. 

In Mahomed Musa v. Aghore Kumar (7), 
their Lordships of the Judicial Committee 
laid down (be principle wilbout any such 
limitation. Their Lordships obeerved quoting 
the dictum of Sir StraDge in rotter v. 

7 o'.ttr (8; that a contract if confessed 
or carried in part into execution will be 
binding on the parties and carried into fur¬ 
ther execution in equity. In Rhagenlra Nath 
Chatter.ee v. Sonatan Quha( 9) Sanderson,O.J., 
(Roe, J.P) and Mr. Justice N. R, 0haterjea 
applied the doctrine without any reference to 
the question whether the right to claim specific 
perfoi mance was or was not subsisting. 

It was argued cn behalf of the respond¬ 
ent (bat although their Lordships of 
the Judicial Committee did not expressly 
refer to this question the cate of Potter v. 
Potter (6) on which they rely recognises 
this limitation of the doctrine. This is no 
doubt correct as will appear from the fol¬ 
lowing passage in the judgment of the 
Master cf the Rolls. 

It will be the same, where vendor comes 
for specific performance and the agreement is 
admitted. No doubt, but on such admission 

(6) 20 Ind. Cas S03; 18 C. W. N. 445: 19 C. I. J. 
213. 

• 7) 28 Ind Cas. 930; 42 C. 801; 17 Bora. L. B. 420 
21 C. L. J. 231: 28 M. L. J. 648; 10 C. W. N. 260; 1» 

A L. J. 229; 17 M. L T 143: 2 L. W. 268; (1916) M. 

W. xV. 621; 42 I. A. 1 IP. 0.». 

IS (1750 1 Ves Sen 437 at p. 441: 27 E R. 1 2 * * * 6 128. 

(9J 31 Ind. Cas. 987> 20 C. W. N. 149, 
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ii will be considered at an agreement from 
Ibt time ot tranfiaition ; so that on a bill 
by either psrty, the Court mast have decreed 
execution, (he . estate as testator’s from Jane 
1744, end the money the vendor's”. 

^ Bujf at the same time the fact cannot 
be .overlooked that their Lordships of the 
Judicial Committee were dealing with an 
agreement entered into SO or 40 years 
before (he sait ard if the question of limi* 
lation for enforcing a claim for specific 
performance was considered material their 
Lordships would have referred to it. There 
ii the further fact in this case that the 
defendant No. 2 is in possession of ll e 
land in suit. If the plaintiff's claim ie to 
he -decreed by reason of the transaction 
not being clothed in these legal forms to 
whieh finality attaches after the bargain 
has been acted upon, she could only do 
so in equity fcy making restitution in respect 
of the properly which Gholam Hoi sain 
obtaired from - defendant No. 3. Such 
restitution is now impossible by the reason 
of th6'faet that the property Las been sold 
to a third party. I, therefore, thir k that 
on tbeie grounds the plaintiff ie not entitled 
to adeeree. 

It is rut argued on behalf of the 
respondent that the plaintiff bad denied in 
the plaint that the defendant No. 2 was a 
iota fide pcrchaier ficm defendant No. 3 atd 
although the FiistOcmfc decided this ieeue 
against the plaintiff, she was entitled to a 
decision of the Appellate Ooart on the point. 
It ceeihs to me that there is no substance 
in the argument. The lower Appellate 
Court expressly find that defendant No. 2 
was in possession and not defendant No. 3 
and clearly meant to find that the defend* 
ant No, 2 was a bona fide purchaser. 
Besides cv?n as binnmidar of defendant 
No. 3 he is entitled to take any defence 
that the defendant No. 3 might have taken 
and ft is immaterial whether the title veals 
in 'thft one or the other. Our Narayan v. 
Shea Lil Singh (10). 

Upon this view of the case I decree the 
appeal and dicmisB the plaintiff's suit. Bat 
in view of the fast that if this question 
had been raised before the lower Appel* 

(10) 49 Ind. C»s. lj 17 A. L. J. 60; 86 M. L. J. 68» 

® L ‘• 1 U. P L. B. ,*p. 0./ ); 46 0. 568; 23C. 

W? R. Wt| I* Btir. L. T. 122} 46 1. A. 1 v P . 


late Court an appeal to this Court might 
not have been necessary, the defendant- 
appellant though successful must pay the 
costs of the respondents in this appeal. 
He ip, however, entitled to the ccste of the 
Courts below from the plaintiff. 

B. N. 

Appeal allowed. 


BOMBAY HIGH COURT. 

Littibs Patent Appi*l No. 18 cf 1921. 

December 2, 1921. 

Present :— Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Sbab. 

SITABAI ZOKAPPA MHETRE— 
Plaintiff—Appbllant 

tersus 

KESHAVRAO PARVATBAO KATE— 
Difinda»t—Rbspofubnt. 

Limitation Act (IX of 1908J, Sch.I, Art. ) 81-Step, 
in-aid of execution—Instalment decree—Several install 
meats due—Application for recovery of one instalment , 
whether saves time. 

Where a decree directs instalments to be paid on 
particular dates an application which asks for the 
assistance of the Court for the recovery of one of 
several instalments due at the date of the application 
is a step-in-aid so as to start a new period of 
limitation with regard to all the instalments then due, 
[p. 170, col. ?.] 

Letters Patent Appeal from the decision 
of Mr. Justice Pratt, in Appeal No, 32 of 1921, 
against an order passed by the First Clasp, 
Subordinate Judge at Poona, in Darkbast 

No. 3J cf 1919. 

• • • 

Mr. Coyajee (with him J. R. Ghurpu*e\ 
for the Appellants. 

Mr. F, D. Limaye , for Ihe Reppordent. 

JUDGMENT.—The plaintiffs in this cult 
got a decree on the 24lk July 1908 for 
Rs. 6,603 with interest on Rs. 6,5 J J at twelve 
annas per cent, per mensem. The decree was 
made payable by instalments cf Rs. 1,0)0 
etob. The first instalment was to be paid 
at the end of Ashad Shake 1831 correspond. 
iLg with July 1909. Apparently nothing 
further was done by the plaintiffs although 
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no instalments had been paid nnder the detree 
tintil the 7th of April 1914 when an order 
was made making the detree final frr the 
Bom hetome due. It is strange that that 
order was made as it wat absolutely unnecess¬ 
ary. But it has been made, and, therefore, 
it mnst be tonsidered that that order kept 
the detree elive. 

In Detember 1915 the first Darkhast was 
filed. At that time all the instalments 
payable nnder tbe deoree had become dae. 
Bot we have not been told to what instalments 
tbe Darkbast related. The Jndere says that 
that Darkhast fell tbrongh on aooonnt of the 
plaintiffs’ lashes. Bat it is admitted that 
the two instalments for 1909, 1910, with 
interest had been paid. The next Darkhast 
was filed in November 1918 to recover the 
instalments which fell due in 1911, 
1912 and 1914. The Jndge said that 
thatDarkhast was evidently time-barred, and 
it would be so unless the Darkbast of 1915 
•ould be considered as a step-in-aid of 
execution with regard to tbe instalments 
which were sought to be recovered in the 
Darkbast of 1918. However that may be, 
execution proceeded nnder the Darkhast of 
1918 and recoveries were made. It appears 
from the Darkbast that the instalments for. 
1914, 1915, were first entered in it bat were 
afterwards struck out, so that the Court did 
not pass any order with regard to those in¬ 
stalments by which the plaintiffs’ right to 
recover them was reserved. 

; The present Darkbast was filed in 1919 to~ 
recover tbe instalment for 1914, 19 5. These 
instalments were clearly barred at the 
date of tl e Darkbast, unless the previous 
Parkhast of 1918 could be considered as a 
Sfcep-in-aid in reppeot of all the instalments 
then dae, and a point arises for which we can' 
find no direct authority. 

We have been referred to the decision in 
Nepal Oharidra Sadoo^han v. Amriia LalL 
Sadnoihan (W where the decree directed 
not only that possession should be given by 
the execution-debtor bat also tha r he should 
pay 00= ts. The plaintiff first sought execution 
with regard to the costs, reserving his right 
toexeouts the decree for possession, and three 
years later when he sorght execution of the 
dec ee for possession he was met with the 

contention that he ought to have done so 

*4 * 

• (1) 26 C. 9*-8; 13 Ind. Deo. (n. c.) 1169. 


when he executed the decree for ooito. 
But this sontention was disallowed on 
the ground that an application for 
partial execution of a deoree wonld be ft’ 
step in aid with regard to the whole deoree. 
No donbt there is a considerable differ-nce 
between a dec ee which directs several things 
to be done by the defendant without specify- 
ing any particular dare or dates for their 
performance, and a d-cree which directs 
instalments fc> be paid on particular dates; 
but we see no reason why a Darkhast, which 
a^ks for the assistance of the Court’for the 
recovery of one of several instalments dae at 
the date of the Darkha.it, ehould not be * 
considered ai a step in aid so as tp start a 
new period of limitation wi h regard tp all * 
the instalments then dae. In nar opinion the 
appeal shou’d be allowed and the Darkhast 
shpu'd proceed with costs throughout,' 

J. P. : 

, Appeal allcwed t 

. V 

-•V . • ^ - 1 


CALCUTTA HIGH COURT. 

Appeal fao* CKuim Daoam No. 96 

of 1920. -. , 

5 July 8. 19*1. " ' 

Present: Justice Sir Asutosh Mockarjee, 

* an d Mr. Justice Bncklard. 
JOGBNDRA NATH SAHA 
^OHAUDHURY and others—Defint amts 

= — APPELLANTJ 

versus } 

AJahraia JAGADINDRA NATH 
ROY BAHADUR — Plaintiff a*dothers— -. 

D"F»Ni» NT8-RlSPO DENT* 

; Civil Procedure Code (Act V of 8J 'ss IS 21— ' 

Jurisdiction , territorial, doubt as to—Decree, setting aside 
of-Bengal Tenancy Act (VIII of ig-6^, 8 (3j— 

Record of Rights—Presumption as to correctness — 
Burden of proof—Adverse possession—Land subject to 
destructive action of river-Diluvion and re-formation 
—Conditions to be fulfilled Landlord' and tenant— 
Adverse possession, nature of, - . - * ....... 


r n view of the provisions of sections 18 and 21 
of the Civil Procedure Code, the decree of a Trial 
Court cannot be set aside on the mere ground that 
there is a doubt whether the Court had territorial 
jurisdiction over the subject-matter of the suit unless 
there has been a failure of justice [p. )72, col 2 .] 
Under the provisions of section O^-fc >3 of the 

Bengal Tenancy Act the entries in a finally published 
Record of Rights must be presumed to be~ correct 
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Until proved by evidence to be incorrect, and the 
burden of proof lie9 prima facie on the person seeking 
to establish their inoorreotness But the question 
on whom the initial onus lies loses its importance 
and becomes immaterial when oaoh of the contest, 
ing parties adduces evidence in support of his case.I 
[p, »72, col 2: p. 178, col. 1 ] 

. The question of the acquisition by adverse posses- 
Bion of title to property whioh is subject to the 
destructive. action of a river should be investigated 
on the basis of when diluvion commenced, and 
when re-formation took place, and the person setting 
up such a title must prove, either that he had by 
adverse possession acquired suoh title since the date 
of re-formation and before the commencement of 
litigation, or that he had acquired such title to the 
extinction of the title of the true owner before the 
date of the diluvion. [p »74, col ; p 175, col. 1 ] 

In a case between landlord and tenant, *o render 
the possession of the latter adverse to the former, 
Buch possession must bo actual, visible, exclusive, 
hostile and continued during the time necessary to 
create a bar under the Statute of Limitation, because 
the tenant’s possession of land can commenoe to be 
adverse only when the title adverse to the landlord 
is asserted, or the landlord becomes aware of the 
enoroaohment [p. 175, cols • <fc 2.] 

Apn al against a decree of the Officiating 
Subordinate Judge, Fir*t Court, Pabna and 
Bogra, dated the 29th February 1920, 

FACTS appear from the jndgment. 

Dr. Jhvtrka Nath Mitler (with him Baba 
Manindra Nath Banerje j), for the Appellant?. 
My first contention is that the anbject- 
maftter of the litigation bsing outside the 
losal limits of the jorhdiction of the Sab- 
ordinate Jadga of Pabna, the Trial Oonrt 
had no power to deoide the suit. 
Secondly, the Court below onght to have 
foand that the land in dispute is com¬ 
prised in the pitni taluk held by me under 
the plaintiff. It is so entered in the finally 
published Record of Rights prepared under 
Chapter X of the Bengal Tenanoy Aot. 

It is for the plaintiff to establish by positive 
evidence that the entry in the Record of 
Bights is inoorrest. S9e session 103B (3) 
of the Bengal Tenancy Act, Lastly, my 
submission is that under no circamstansEs 
•an my title by adverse poasession be 
defeated by the plaintiff. JSinaa re-formation 
and previ'ui to the dilavion the land i*, 
and was in, my possession. My title by 
adverse possession is, therefore, complete and 
indefeasible. 

Baba Dwirkanith Ohakmvarty (with him 
Babul Ramakanta Bh tlcchanee, Joliniranath 
Lahiri , Krishna Kamal tdaitra and Beramha 
Lai Sanyal), for the Respondents —Tne first 
ooutenfcion as to jurisdiction is unsubstantial. 


On the evidence, if everything is taken in 
favour of the defendants, it is at most 
a case of donbtfnl territorial jnrisdistion. 
It has not even been suggested how the 
defendants 8re prejudiced by this aemrop- 
t>OD of jurudie'ioD. 8ee sections 18 and 21 
of tie Oivi] Procedure Code. Refers to 
Midnnrvr Zemtndaiy Oo. v Kumar Natesh 
Narain Rry (I), As regards the identify of 
the disputed land with the Macza Kbairaddi 
Kocdi, the evidence is ornelneive in car 
favour. The question of odds hardly arises 
in the present appeal becanre the Trial Court 
o\me to its cor elusions on the point after 
a careful cor sideration of the evidence 
addn«ed by both the parties. Refers to 
Runyan Lai v Begam un*niaa (2) and Setu- 
ratnam Aiyar v. P enkatachala Qoumlen (3), 
On the question cf adverse possession my 
snbmission is that the defendants having 
failed to establish that their alleged title 
by adverse possession was complete before 
the dilavion began and was completed 
after the re-formatioD, the title to the 
land remained in the real owner and the 
defendants acquired nothing by their possess¬ 
ion. Refers to Secretary of State for India 
v. Krithnamoni Oupta (a). Moreover, the 
other essentials of adverse possession, 
Damely, oontinnity, publicity and extent etc., 
were also absent in the present case. 
Refers to Radhamoni Debi v. Collector 
of Khulna (5), Jogendra Nath Roy v. baladto 
Dos (6) and Amrita Sundari v. thera ud - 
ihn Ahmed ( 7). 

Dr, Dutark i Nath Mitter replied. 

JUDGMENT. 

* Mookekjbi, J. —The subject-matter of the 
litigation which has culminated in this 
appeal is a large tract of land known as 
Manza Edalair Kandi otherwise called 

(1) 65 Tnd. Cas. 833; 33 0. L. J. 497 at p. 499. 

(2 1 47 Ind. Cas. 337; 22 C. W. N. 937; 8 L. W. 233 
(P. C.). 

3 66 Ind. Pas. 117; 47 I. A. 76; 43 M. 667, 1920) 

M. W N 6 j 27 SI. L. T. 03, 11 L. W. 399, 38 M L. 

J. 476- 22 Bom. L. B. 678, 18 A. L. J. 707; 26 0. W. 

N, 485 P. O.), 

4 29 0. 6 iS« 29 I. A. 10i; 6 0. W. N. 617; 4 Bom 
L. R. 6 <7: 8 Sar. P. 0. J. 269 (P. 0.). 

• 6)27 C. 943, 27 I. A. 186; 4 0. W. N. 697, 2 
Bom. L R. 692; 7 Sar. P. 0. J.714; 14 Ind. Dec 
IN s ) 617 (P. O.i. 

16 12 0 VV. V. 127: 3> 0. 96’, 6 O. L. J. 733 
' (7) 29 Ind. Cas. 166; 10 0. W. N. 665, 
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Khairaddi Kandi. Tbe plaintiff-respondent, 
the Maharaja o! Natore, elaims the disputed 
property as eompriaed in his Zemindari 
which formerly bore Touei No. 4 19 of the 
Cullestcrate of Rajshahi and now bears 
Touzi No, 2166 of the Jollestorate of Pdboa. 
In 1910, in the course of Cadastral Surrey 
proceedings under the tenth Chapter of the 
Bengal Tenancy Aofc, a dispate arose between 
tbe plaintiff and tbe defendant?, who claimed 
that they were in possession of tbe land 
now in sait as comprised in a paini taluk 
known as Guulnagar Mild ah held by them 
nnder tbe Maharaja of Natore. The objec- 
tion taken by tbe defendants nnder section 
103-A of the Bengal Tenancy Act was 
allowed by tbe Assistant Settlement OffioBr 
on the 5th September 1911. The Rssord 
of Rights drawn np on this basis was 
finally published on tbe 1st Angast 1914. 
On the 14th April 1919, the Maharaja of 
Natoie instituted tbe present Bnit for 
establishment of his title, for declaration 
that the disputed village was not Comprised 
in the pitni - talu k held nnder him by the 
deferdants, for recovery of possession with 
mesne profits, and for incidental reliefs. 
The defendants resisted the claim on the 
ground that the -Revenue Authorities had 
correctly heljd that the disputed village 
was comprised in their pa/m, and 
that if it were found to lie beyond 
tbe ambit of the paint, tbe defend¬ 
ants had acquired a good title by adverse 
possession for tbe statutory period. The 
defendants further urged that the Subordi¬ 
nate Judge of Pabna had no jurisdiction to 
entertain the- suit as the land was situated 
within the District of Faridpur. The S lb- 
ordinate Judge overruled the contentions of 
tbe defendants and decreed the claim with 
costs. Oo the present appeal, the decision 
of tbe Sabocdicate Judge has been assailed 
on three grounds, namely, first, that the 
Trial Court had no jurisdiction to entertaia 
the suit; secondly, that the land is comprised 
in the p»ini taluk held by the defendants 
and thirdly, that if the land be found to have 
been situated teyond tho limits of the 
paini taluk f • the defendants have acquired 
an indefeasible title by adverse possession for 

tbe statutory period. 

The first ground is plainly unsubstantial. 
Section 13 U) of tbe Bengal Civil Courts 
Act, lt>87, lays down that the DocSl Govern¬ 


ment may, by notification in the offiiial, 
G»nttp, fix and alter the local limits of the 
jaris lietion of any Civil Court under tbe 
Act. The juris fiction list dated the 3rd 
June 1903 shows that the District tif 
Pabna, where the Subordinate Judge e*er- 
c ; sss jurisdiction, comprises all the mautihi 
(ioclusiva of tba mouzi io suit) demarcated 
and surveyed in the Surrey of 1850 55. 
Consequently, no weight sun be attached 
to the contention of tbs defendants that 
the river Pad mu is the b mudary between 
tbe districts, aod that tbe river has so' 
shifted io resent yeiri as to transfer tbe 
disputed imd from the j lrisdiotioi of the 
Pabua Court to the juris fiction of the 
Faridpur Court. Bat even if it were con-* 
ceded that the shifeiag river should be 
accepted as ths boundary for tbs purpose 
of determining the jarisdiction of a Coart 
under the Bengal Civil Courts Act, 18 57, 
the objection taken by tbe defendants; is 
futile. Their contention is that ths old 
main stream of the river to the south haa> 
become a shallow smull stream and an old 
shallow stream to the north has become 
the new main stream. The evidence addaced 
io support of this allegation is not satis¬ 
factory, and certainly not conclusive. As 
do map was prepared for this purpose, it 
is impossible for us to say which is the 
maiu channel and which is the subsidiary 
channel of the river. Besides, as was 
pointed out by this Court in the case of 
Midnapur Zimindiry Co. v. Kumr Narsth 
XlarQin Roy (l), where a similar objection was 
u lsaccasefally urged, the o intention of the 
defendants oanno« possibly prevail io view 
of the provisions of sections 18 and 21 of 
the Civil Procsdara Code, even if it be 
assumed that ic it doibifal whether the 
property lay within the jiriidiobba of ths 
Pabna Ooart or the Faridpur Omrt, the 
decree of tbe Sabordiuate Jadge canuut be 
set aside, as it has not beea suggested* 
math less established, that there has biei 
a failure of justice. The first sooten iou 
lunet consequently be overrated. 

Toe seco id ground ranee the question, 
whether the dispated village waica is ad¬ 
mittedly known as E ialair Kandi hr 
Khuradii Kindi is comprised in the putni 
taluk Goalnagar Maidah which is held by 
the defen da its uader the Maharaja 
N?tore. Tue burden of proof lies pr#*JM 
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facte -ppon tbo p’aintiff to establish the in- 
'ormtness of tbe entry made in the finally 
published Record of Right, whi.h moot be 
presumed to be esrrset until proved by 
eyrderce to be iroorre.t under snt-:eation 

A.l r! ,0 i 103 8 of the Bengal Tenaney 
Aet But for this sirsumstanae, it eould 

■» P reeame d that beoause the defendants 

snlar . a i“ fc Dnder the P ,ainfciff . a parti. 
lra,t •» dispnte is comprijed within the 

oj, J 8, f r i tap OhandraScy v. Judhister Das' 8), 

DtbiT\ F ° U Ti °J' aloorhhu i Eo,j (9), Oopini 
Deb, v. Losenath Tewt ri (10). Bot where, ae in 

«!tf re f B . D u ^•aee.eviden.e has been adduced by 
tho attestants in sopport of their 

El n B69 &nd tha r6ltveDt lasts are 
before the Oonrt, the question of burden tf 

not h, I8 .! m ? a i eria '’ and ,m P°rtanee should 

tho V ( , UW f° tha question on whom 

of V ,B »S Eea ‘be observations 

m! to‘| Ha i dane iD Kundan L °l V. Degam. 
un-n-sa (2) and of Sir Lawrenoe Jenkins in 

A, V“ r v. Venkatcchala Gcundcn 

from lhi. h6 ? 7 e ■ apprott,h ‘be evidence 
Two fa r 8taDd PC->nt. what is the positiorP 

that Ih! V". ““disputed, namely, firet 
n fhl h y P n i 6d traat » eituated with- 
rLodl Zam ' ndarp ‘ b e Plaintiff, and 
rC ula- th8 defendants hold under 

OSalna!»>*iur iA P }tl >* t'M known as 
the vlll M . a ^ dah ' The dupnte is whether 
as Edl v eontrovarsy whi.h is known 

or Khairaddi Kandi is 
•°” pr !' ad "\ thln tfce Polni Taluk Goalnagsr 

answer P J a, ' D,iff «■«»■ ‘bat ?be 

answer should be in the relative The 

Sd« a . D Ed T Jn ‘ e ^ d ‘ ba ‘ Qoal ”a*ar Maldah 
and ° r khairaddi Kandi 

h». a,so “ alda b. The Subordinate Judge 

has b!s"„ nd ‘| he * aEa for tba defendants 
adduseH * om Pl®telynegatived by tbe eviden.e 

mans «h'h”* j°. ha| l ° f ‘ h ® plaintiff. The 

the Surv. ,D ‘ bo Trial 0oaft - “amely, 
Kand“ Kh“ aP L“^ 8 iol8 “ 4 of Elalair, 
and Dhnr • ,radd , 1 Kandi * Ma| dab. Dhalah 
made D i Q Dra, 1 a 6 V l3 :‘ ha D - ab Purvey map 

Bialair KaJr . 90D9ia * l ™ly that 

A dl or Khairaddi Kandi is a 
distmst meutah f, cm Maldah. This is also 


H3 8) 23 l0d - Ca3 ‘ 69 > >» O' L. J. 40 8i JO 0. W. N. 

ao) 8 ii n inf i *n 78 ?„ 12 °- b. J. m. 

U °' 11 Ind - ‘93; 10 0, W. N. HO. 


aoH »h ‘ - by , tbB mou ‘ CW]r register 
and the ma Hal war register of Pergara 

Ohapila and the general register of revenue- 

paying lands It is farther oorroboraled 

by a large body cf oral eviden.e on the 

rewrd, and fer our present purpose it is 

euffis.ent to refer speeially to the statement 

of Raj Moban Das, one of the witnesses 

examined by the defendants, who assert- 

ed in examination.m-.hief that Khairaddi 

Kandi before diluvion was high enough 
to be beyond the reach of water oven 
during the rams, and that to its north lay 
the Motzih Atravi and to its south lay 
the Moczab Goalnagar Maldah. There 
oonld be no denbt as to tbe meaning 
of the statement made by the 
witness, besaure be added that there 
were pillars to demarcate the boundary 
between- Khairaddi Kandi and Goalnagar 
Maldah. There sac, in oor opinion, be no 
room for doubt that the Subordinate Judge 
has correctly held that Goalnagar Maldah 
is merely another name for Maldah and 
that Edaliar Kandi or Khairaddi Kandi is 
a quite distinct village. It is not disputed 
that ODe Bhairab Chandra Mazumdar waa 
the bolder of the p:tni under tfce Maha¬ 
raja of Natore and that it ultimately pass¬ 
ed into the hands of Fakruddin Ahmed 
alias Azimuddin Ohaudhury. The^ ptni 
tiluk was sold for arrears of rent, QD d 
on tbe 5th December 1681, the defendants 
became purobaeers at the execution sale in 
tbe name of their officer Be D i Madhab 
Ohaki. The p: tni taluk wbioh was thus 
brought to sale was express ly stated in 

the sale certificate as situated in Goalnagar 

Maldah, prima face, then, tbe defendants 
are entitled to possession of lands com¬ 
prised in Goalnagar Maldah, and they must 
consequently prove that the disputed land 
which is known as Edalair Kaodi or Khair- 
addi Kandi is part and parcel of Goalnsgar 
Maldah, . This they have signally failed 
to establish. Reliance has been placed by 
tbe defendants on tbe plaint dated 13th 
Jane It82, the decree of the Trial Court 
dated 17th January 1883, and tbe decree 
of the Appellate Court dated 21st Septem¬ 
ber 1883 in a suit instituted by tbe Official 
Trustee of Bengal as trustee to tbe estate 
of ODe Pogose of Calcutta against some 
persons for recovery of possession of twelve 
biqtes of land. In the plaint it waa atat. 
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ed that the lands then in dispnte were 
Bitaated in G^alnaorar Maldah commonly 
•ailed Khairaddi Kandi,'* The title of 
Pogose ip, however, triced to an execution 
Bale held on the i9th November 1879for 
the realipation of a rent detree obtained 
by Pogoae against Fikruddin Ahmed alias 
Azimaddin Ohaudhury. The subject-matter 
of that sale was land and buildings of what 
was known as the Maldah Factory, described 
as situate in Mooz\h Khairaddi Kandi. This 
•learly does not establish that Khairaddi 
Kindi was in fast identioal with Gjalnagar 
Maldah ; indeed, it may be a matter for 
•ontroversy whether notwithstanding the 
•omprehensive terms of section 13 of the 
Indian Evidence Aot as explained in the 
deoision of the Judicial Committee in Dino • 
mont Ohowdhrani v- Brvji Mohini Ohowlh - 
rani (11) the litigation between Pogoae and his 
adversaries could be treated as an instance 
in which the right now in dispnte was 
claimed, recognised or exercised. Apart 
from this, we have the faot that notwith¬ 
standing the sale of the factory 
on the 19th November 1879, the patni 
was sold at the instance of the Mabaraja 
of Natore nearly two years later on the 
5th December 1881. We agree with the Sub¬ 
ordinate Judge that this tends to show that 
Az nnddin Ohaudhury held the faotory end 
the patni taluk in two distioot rights ; the 
first passed to the Official Trustee as Trustee 
to the estate of Pogose, the second ultima¬ 
tely passed to the present defendants. This 
is also confirmed by the circumstance that 
the objection urged to the claim of the 
Official Trustee that bis title had been 
superseded by that of the auction*purchaser 
of the patni taluk was not upheld. The 
case for the defendants is not further 
advanced by tbe recitals (assuming them 
to be admissible in evidence) contained in 
tbe darpatni lease granted by one of them 
to Prosanna Kumar Ganguly on the 12th 
. September lb82, and, the decree dated 6th 
. November 1903 in a partition suit amongst 
members of their family ; these recitals do 
not contain even an assertion of right or 
claim with regard to the property now in suit, 
but only an allegation that a tract of land 
, is known by one of three alleged names 

#. A 

(11) 2U I. A. 24; 29 C. 187j 6 0. W. N. 386; 12 M. 
It, J, 93; 4 Bom b, R, 167; 8 Sar, P. 0, J, 224 (P. 0.), 


Mouza Goalnagar Maldah aliat Edalair 
Kandi commonly called Khairaddi Kaodi. ** 
There ip, io our opinion, no escape from 
the conclusion that the Subordinate Judge 
has correctly held that the lands of Edalair 
Kandi or Khairaddi Kandi are wholly 
outside the linds of the Patni taluk Goal* 
nagar Maldah or Maldah held by the defend¬ 
ants under tbe Maharaja of Natore. The 
second ground consequently fails. 

The third ground raises the question, 
whether the defendants have acquired in* 
defeasible title to the disputed land by 
adverse possession for the statutory period. 
Tbe hypothesis that they have acquired 
suoh title is found hedged all round by 
inextricable difficulties, when we bear in 
mind a fundamental fact, which is admitted 
by both the parties, namely, that tbe 
disputed site has been subject to the des> 
tructive action of the river Padma. The 
case for the plaintiff is that the diluvion 
commenced shortly after tbe revenue survey 
operations of 1:54 and that the land was 
reformed towards tbe end of 19J7 or 
tbe early part of 1908. Toe case for the 
defendants is that the diluvion began only 
so late as 1886, and that the land' was 
re formed in 19C4. The determination of 
the question, when tbe diluvioa commenced 
and when tbe re-formation took place, depends 
upon the appreciation of cot fl cting oral evi¬ 
dence *• The Subordinate Judge has, upon a 
careful analysis cf that evidence, held that 
the dates indicated by tbe respective parties 
cannot be accepted as absolutely correct. He 
bas found that tbe testimony of the witnesses 
points to the conclusion that the diluvion 
commenced about the year 1890 and that 
the re formation took place during the early 
months of 1908. The evidenee has been 
placed before us, and we see no reason to 
differ from the view adopted by the Subor¬ 
dinate Judge, The question of acquisition 
of title by adverse possession must consequ¬ 
ently be investigated on this basis. In 
this connection, it is important to bear in 
mind the decision of the Judicial Committee 
in Secretary of state for India v. Krithnamoni 
Qupta (4) which overruled the case of 
Kdy Ohurn Sahoo v. Secretary of State fof 
India (12) decided by a Full Bench of 

C12) G 0. 726; 8 0. L. B.-90; 4 Shows D. R. 05# 8 
In*. Dee. (n, e.) 470, 
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18^1. Lord Davey relied ly necessary in a ease between landlord and 


Ibia Court 

upon 4he decision of the Jodi.iel 

Oomm.ttee Agency 0ompany 

V. StoMlS), \ M pport of the propoei- 
tion that on th\ dispossession of a tree 
paeeerhy the «»\ ao r of the fl,ods, the 
•ons rnetive poBsesci^ 0 f the ] ftn( j ,* n 
wne owner ; m other 


mbmersion beoomes 
it remains submerged, 


orda, the land after 
plict, and so long as 
title can be made 


_• A . - m wau uo in nun 

against tbe true ownerAlf WB app i y this 
elementary prineiple to tta circumstances of 
the present ease, it follows that the defend- 
ants, in order that they may, sqcceed on the 
strength of title by adverse possession, mast 
prove, either that they bad by adverse posses- 
Bion acquired sash title sinoe the date of 
re-formation and before the commencement 
of this litigation, or, that they had acquired 
flush title to the extinction of the tMe of the 
true owner before the date of the dilavion. 
As regards the first alternative, the defend¬ 
ants cannot possibly succeed, because 
at the date of the institution of the suit 
on the 14th April lttlP, only eleven years 
had elapsed from the date of the re-formation, 
Ab regards the second alternative, the 
defendants are in a similar jeopardy. 
.The beat attested instances of alleged 
•possession do not extmd beyond the 3rd 
.February 1881 consequently not more than 
.nine years , bad elapsed when the dilnvion 
took place in jfc90. There i§ thus no esoape 
•from the conelasion that even if we assume 
that the defendants were in aotual occupation, 
their posBecsion did x not extend over the 
•Bt&tutory period of twelve years either before 
.the dilavion or after the reformation. In 
addition to this, it is equally dear that the 
possession they allege does not satisfy the 
teat formulated by Lord Robertson in Radha • 
moni Debt v. Collector of Khulna (5), 
namely, that the possession must be adequate 
in continuity, in publisity and in extent of 
area to take the title out of the true owner. 
Reference may also be made to the decision in 
Jogendra Rath Hoy v. BaUdeo Das (6), which 
18 an authority for the proposition that the 
possession required must be actual, visible, 
Bxclusive, hostile and continued daring the 
ime necessary to create a bar ander the 
statute of Limitation. bee also Amrita 
aundari v. 8hera)uddin (7), This is special- 

* 1888 13 A PP Cac. 798i 58 L, J. P. 0. 4, 59 

b T. W7j 37 W. U, 488; 58 J. P, 132, 


teoant, because as explained in Ithan Chandra 

v, Rv a Ramranjan ( 4) the tenant’c possession 
of the lands encroached upon can commence 
to be adverse only when the title adverse to 
the landlord is asserted or the landlord 
becomes aware of the encroachment ; this is 
essential to enable the tenant to acquire title to 
a limited interest by adverse possession there¬ 
of; see also Qnpal Ktishna v. Lakhiram (l5), 
Sarnda Kripalala v. Akhil Chandra Biswas 

(16) , Muthuraku Thevan v. .Robert Gordon Orr 

(17) . The defendants thus find themselves in a 
situation of muob embarrassment from the 
points of the view indicated and it is super- 
11 aous to investigate in detail how far the 
evidence of alleged possession is trustworthy, 
but we may add that no solid arguments have 
been advanced to shake the conelasion of the 
Subordinate Jadge that evidence is on the 
whole unreliable, There is little doubt that 
so far back as in 1881, steps were taken by 
them to fabricate evidence of possession by 
Ihe acceptance of collusive kabuliyats which 
either related to fictitious tenancies or to 
lands situated beyond the limits of Khairaddi 
Kandi alias Ldalair Kandi but designedly 
misdescribed as comprised within the ambit 
of its boundaries, We agree with the Sub- 
ordinate Judge that the defendants have 
signally failed to establish their alleged ad¬ 
verse possession of the disputed lands so as to 
extinguish the title of the true owner. 

The result is that the decree of the Sub- 
ordinate Judge is affirmed and this appeal 
dismissed with C3sts. 

Bocklamd, J.—I agree. 

w, c. a. & n. ir. 

Appeal dismiss/!. 

- (14) 2 O.L. J. 125. 

(16 I4lnd Cas. 212, 16 0. W. N.634. 

^(16; 41 Ind. Oas. 530; 23 C. L, J. 18; 21 0. W, N. 

C “ 8 - 575; 35 Ul 618 i 21 h - ^ 615; 

lU die lie Ij# 
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BOMBAY HIGH COURT. 

Second Civil Appeal No. 5 op 1921. 

December 8, 1921. 

Truent Sir Norman Macleod, Kt , 

Otisf Justice, and Mr. Justice Shah. 

YINAYAK KBSHAV GULVE_ 

Plaintipp—Appellant 

versus 

' BALA SHIVRAM HINGNE— Defendant 

—Respondent. 

- Adverse possession—Mortgaged land—Possession 
when adverse—Suit lor possession—Title in plaintiff — 
Burden of proof. 

' In case of mortgaged land there can be no ques. 
tion of adverse possession unless the party claiming 
adverse possession had come into possession not 
only against the mortgagor but also against the 
mortgagee. 

In a suit for possession the onus lies on the 
defendant to prove that the plaintiff having proved 
title is not entitled to possession of the suit property. 

Second appeal from the deeision of the Joint 
Judge, Poona, in Appeal No. 327 of 1919, 
reversing a deeree passed by the Joint 
Subordinate Judge at Kbed, in Civil Suit 
No. 732 of 1917. 

Mr. Ooyojee (with him Mr, P. B. Shingne), 
for the Appellant. 

Mr. Af. E, Mehta, for the Respondent!. 

JUDGMENT.—The plaintiff sued for 
poteessicn of tbe suit property on the ground 
that he bad purchased it from one Shripati 
on the 7th February 1916. Tbe suit prop¬ 
erty together with certain other property 
was onoe in the ownership of Tabaji, who 
will he found at the head of the pedigree 
at page 1 of the print. The property was 
mortgaged in 1880 by Shivram tbe son and 
Bban the grandson of Tabaji. In 18c2, 
Shivram redeemed his share while Bhan 
•ontinued tbe mortgage by a fresh mort¬ 
gage, Eihibit 3 i. If the property waB 
•laimed to he joint and remained joint, eq 
tbat'Bhau’s mortgage was a mortgage of 
an undivided half, then it could .be said 
that Shivram and Bhau were tenants in- 
tcmmon. But that is not the oaee wfcioh 
has been made out by either side. Clearly 
the title to half the property whioh was 
mortgaged by Bhau retrained in Bhau, and 
the evidenoe shows t^at Shivram got pos¬ 
session of his half fhare. Thus the title 
remained in Bbau. The mortgagee, who 

^ias called as a witness, no doubt was 


unable to say when the mortgage was re¬ 
deemed, bat it ie found that the mortgage 
has been redeemed. There can be no 
question of adverse possession unless the 
defendants bad some into possession not 
only against the mortgagor, but also against 
the mortgagee. Bat they have not been 
able to prove that that is what has happen¬ 
ed. It seems to me that the Appellate 
Court in reversing the decree of tbe lower 
Court has attached too much importance 
to the qnestion of boundaries, although the 
learned Jjdge was sstieGed that the die* 
paled portion in this suit wss in area 
about half of tbe land mortgaged in 1880, 
and that its assessment was aboat the half 
of what was then paid by the family. It 
seems, therefore, an inevitable deduction 
that the suit property is the share in tbe 
joint property which fell to Bhau after 
Shivram bad redeemed half the joint 
property. There is no reason why Shiv- 
rem’s family who are admittedly in 
possession of one half should now seek to 
claim the other moiety without definitely 
proving that they bad been holding that 
moiety adversely against the world for 
twelve years. I think, therefore, that the 
odu8 lay on the defendants to prove that 
the plaintiff having proved title was not 
entitled to possession of tbe suit property* 
Therefore, tbe appeal must be allowed, 
the decree of the lower Appellate Court 
set acide, and that of the Trial Court re¬ 
stored with costs in this Court and tbe Court 
below. 

Inquiry as to mesne profits from the data 
of this Court’s decree for three years or until 
possession i» given. 

J. p. 

Appeal allovol' 
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CALCUTTA HrGH COURT. 

FULL BENCH. 

Full Bends Reference No. 1 of 1921, 

In rs : Criminal Revision No. 518 of 1921, 

January 16, 1922. 

Pretent : — Sir Lancelot Sanderson, Kt„ Chief 
‘ Ju»ti*e t Justice Sir William Tennon, Kt., 
Justice Sir Thornes RioVardson, Kt , 

Mr. Jostiee Newbould and Mr. Justice Ghcs?. 
RAM SAGAR MONDAL - 2nd Party 

—Petitioner 

versus 

ALEK NASKAR— IgT Party and BHOLA 
NATH MONDAL— 2nd Pa»tt— 

. . Opposite Parties, 

Criminal Procedure Code ( Act V of 1898), s. 133, 
proceedings under-Obstruction oj public t cay—Defend, 
ant setting up title—Magistrate, jurisdiction of, if 
ousted—Discretion of Magistrate to require party to 
assert his claim by ciml suit—Power of Magistrate 
to continue the proceedings on failure to do so — Con - 
struction of Statutes. 

Where in proceedings under section 133, Criminal 

Procedure Code, arising out of an alleged obstruction 

of a way used by the public, the defendant sets up 

a claim of right the Magistrate’s jurisdiction is not 

ousted even though he finds that the claim is made 

in good faith, [p. J83, col. 2 ; p. 186, col 2; p. 187, 

dol. 2; p. 191, col. 2; p 195, col. J.j 

the Magistrate does not oonsid°r such a claim of 

itle to be well-founded, though he considers it to bo 

made in good faith, he can, in the exercise of his dis- 

oretion, allow the defendant a reasonable time to 

assert his claim by a civil suit and if the lattor does 

not go to the Civil Court within such time or fails 

there, the Magistrate can continue the proceedings 

under section 133, Criminal Piccedure Code, fp 183 , 

col. 2; p. 186, col. 2; p. 187, col. 2; p. 191, col. 2 p 195, 

CO. 1.] r i .r t 

On its own facts the case of Belut Ali v. Abdu> 
Bahim (1) was not wrongly decided [p. If 6, col. 2; 
p. 187, col,. ].] 

Per Sanderson, C. J.— The rules laid down in 
knglish cases should not be taken to bind a Court 
in construing an Indian Act. (.p. 184, C ol. 2.] 

The proper course is in the first instance to 
examine the language of the Statute and to ask what 
18 its natural meaning uninfluenced by any considera¬ 
tions derived from the previous state of (he law and 
net to start with enquiring how the law previously 
stood, and then assuming that it was probably 
intended tp leave it unaltered, to see if the words of 
the enactment will boar an interpretation in confor- 
mity with this view. If a Statute, intended to 
embody in a Code a particular branch of the law, is 
to be treated in this fashion, its utility will be almost 
entirely destroyed, and the very object with which 
It was enacted will be frustrated. The purpose of 
such a Statute surely was that on any point speci¬ 
fically dealt with by it, the law should be ascertained 
y interpreting the language used instead of, as 
Deiore, roaming over a vast number of authorities in, 
order to discover what the law was, extracting it by 

7 1 ?? 1 exam ination of the prior decisions.' 
Ip. * 85. col. 1.1 _ 

U) 8 0, W, N. 148] 1 Cr. L, J. 70. 

12 


Korendra Nath Sarcar v. K&klift&f&f -Dasi 23 C 
53 23 I. A. 18;-6 Sar. P. C. J. 667; 6 M. L. J 7 I• 12 

Ind. Dec. (N.S.» 874 (P. C.' : and Bank oj England v 
Vaglxano , (1891) A. C. 107: 6 > L. J. Q B. H5- 64 L* 
T. 353; 39 W. R. 657; 55 J. P, 676, reliod upon. 

Per Teunon, J.—There is no reason why in a 
codifying enactment such as the Code of Criminal 
Procedure, the Court should introduce any rule of 
interpretation borrowed from the English Law. fp. 
187, col. I.] 

In proceedings under section 133, Criminal Pro. 
cedure Code, when a claim of private title is asserted 
the good faith or bad faith of the defendant raising 
thu plea is immaterial, [p. 197, col. 1] 

Sub-section f 2) of section 133 does not appear to 
favour the reference of parties to Civil Courts fp 
137, col. 2.] ‘ 

Per Richardson. J —It is wrong in prinoiplo for 
any Court or Judge to impose fetters on the exercise 
by themselves or others of powers which are left by 
law to their discretion in each case as it arises, fp. 
190, col. 1/J 

Rale against an order passed by the Sab. 
Divisional Magistrate, Alipore. 

FACTS appear from the following Order of 
Reference made by Mr. Justice Newbould and 
Mr. Jnstice Suhrawardy on the 23rd Aagast 
1921 :— 

This Rule is directed against an order 
passed by the Snb-Divisional Magistrate of 


Alipore in proceedings under section 133 of 
the Code of Criminal Procedure. Ali Naskar 
and others instituted proceedings under that 
89«tion against the petitioners bjfore ns, Ram 
Sagar Mondal and another person, alleging 
that they bad obstructed a public road. Ram 
S»gar Mondal showed oaase denying the 
existence of the alleged pnblic road and 
satfciDg np a claim to the land in dispute. Oa 
the 5th April last, the Magistrate passed the 
f jllowing order : 

“I have heard the Vakils for both the 
parties. The second party contend tba*i in a 
criminal ca £ e 1 hell that there was no 
pathway so the conditional order ought to be 
discharged. The Vakil for the first party has 
erged that this was a case of assault and ray 
fiedirg ought not to bind the present parties* 

1 have given a carefol consideration to the 
arguments advanced. I am of opinion that 
the claim of the second party though not sub¬ 
stantiated is not mere pretence and is not 
railed to oust the juris jiotion of this Court 
bat it is raised bma Hie, so I think that 
following the ruling laid diwn in Manipur 
Teg v. Btdhu Bhu:cn Sarkir (1), I will givf 
the eeiond parly a c’lante to go to the Civil 
Court. The rewnd party should file a case 
within reasonable time and I allow them timo 


(I) 26 Ind. Cas, 146, 42 U. 158 } 18 C. W. N. 1033] 
15 Cr. Li J, 698. 
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till‘25th May 1921 to do §o, and if the second 
party does not go to the Civil Court within 
this time, the trial will be continued. Pat 
upon 15th May 1921,” The petitioner did 
not go to the Civil Court and on the 25th 
May 1921, the Magistrate refused to re ton* 
sider bis order and directed witnesses to b 3 
summoned. 

On behalf of the petitioner it is ton 
tended that on the Magistrate’s finding 
that the petitioner’s claim was bona fide his 
jurisdiction under section 133, Criminal 
Procedure Code, came to an end and he was 
not justified in continuing these proceeding*, 
because the petitioner failed to bring a sat 
in the Civil Court. On behalf of the opposite 
party it is contended that the finding that the 
elaim, though made bona tide, was not sub* 
stantiated, justi6es the Magistrate’s order 
which is supported by decisions of this Court, 
There is ample authority for the general 
propcs t'on that in proceedings of this nature 
a bem fide claim of right raised by the pereon 
who is alleged to have obstructed a public way 
ousts the Magistrate’s jurisdiction. This 
rule is clearly 6tated in Queen-Empress v, 
JBitsessur Saku (2), which has b:ea freqaent* 
1y followed. But in the case of Luckhee 
Narain Barer ce v. Bam Kumar (3), a distinc* 
lion is drawn at page 573 between a claim of 
right which the Magistrate thinks well* 
founded and claim of right which the 
Magistrate dees not think well-founded bat 
•oneidera to have been made bona fide, It 
was laid down that in the former case the 
Magistrate will take no further proceedings 
but in the latter be should allow the defend* 
ant an opportunity of aseerting his claim by 
civil proceedings and that if he does not go 
to a Oivil Court within a reasonable time cr 
fails there the Magistrate will proceed. 

We doubt the correctness of this view of 
the law. It eeems to us that once the 
Magistrate has found that claim of right is 
made in good faith by the defendant he 
should stay proeeedirgs under section 133 
Criminal Procedure Code. We think it would 
be a waste of his time for him to erquire whe* 
ther the defendant’s claim is well-founded when 
be has no jurisdiction to decide the question 
of right. Also it appears to ns unfair that a 
person in possession of land under a Iona fide 
«]aim of right should be compelled by tbe 
Magistrate's order to be tbe plaintiff in a civil 

(2) 17 0. 662 at p, 566; 8 Ind. Dec. (y. s.) 914 . 

(3) 15 0, 664 at p, 670 } 7 Ind, Dec. (tf, v .) 960, 


snit to maintain his right. A Magiefcra'e 
might have doubts as to the bona fide of the 
defendant’s claim and give him an opportunity 
of bringing a suit in order to prove his good 
faith but that is quite a different matter from 
compelling the defendant to institute a suit 
after the Magistrate bes held that his claim 
is made bona file. 

In Luckhee Narain 8 case (3) it was found 
that the Magistrate wae justified in coming 
to the conclusion that the claim of right 
was not bona fide laired and his order 
directing the removal of tbe obstruotioi was 
upheld. But though the remarks are an 
obiter dictum they have been followed and 
effect given to them in at least one 
decision of this Court, Belat Ali V. Abiur 
Rahim (4). In that case the same point 
arose as arises in tbe present care and 
tbe learred Judgep, who upheld an order 
of the Magistrate similar to that paseed 
in tbe present oase, cited the remarks in 
Luckhee Ntrain's cate (3) in suppoit of 
their decision. It is, therefore, necessary 
to make a Reference to a Full Bench to 
give effect to our opinion that the Magis- 


o UiUCl Jb WI UUtf, 

It is not necessary to cite a large number 
of cases in which the broad principle* 
that a bona fide claim cf right ousts tfce 
Magistrate’s jurisdiction under section 133, 
Criminal Procedure Code, has been affirmed, 
In many of them Luckhee Narain's cate (3) 
has been relied on in support of this 
principle without any reference to the 
exception introduced by what may be sailed 
the doctrine of two degrees of bo'ia fide* 
In one of them Nasaruddi v. Akiluddi 
(5) Prinsep, J , who was one of the 
Judges who decided Luckhee Narain's cassi 3), 
held that the Magistrate’s order should 
be set aside cn a finding that the pl«* 
was raised in good faith without any 
reference to the distinction between sush 
a plea that is well-founded and one that 
is not well-founded. None of the other 
High Courts in India appear to have 
made such a distinction. It will be sufficient 
t° site those oases of this Court in which 
this distinction has been considered. Tea 
Mukunda Lil Dey v. Haribole Saha 
Banerjee and Stevens, JJ., at the conclusion 
of their judgment reversed their opinion 
on this point. Manipur Dey v. Btdhu Bhusait 

(4) 8 C. W. N. 143; 1 Cr. L. J. 70 . 

(6) 3 C. W. N. 346. 

(6) 2 0, W, N, 564, 
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Sarkar (l) is the case relied on by the 
Trying Magistrate. There thongh Sharfud- 
diD, J t| in his judgment held that the 
party should be referred to the Civil 
Court if the elaim is not substantiated 
thongh raised bona fide, TeunoD, J.. while 
holding, that the Magistrate must detide 
whether the question was raised in good faith 
stated that he did not agree in all the reasons 
advanced by bis learned eolleague. The 
case of Peary Lai Mullick v. Hurendra 
Krishna Mitter (7), Peary Lai Mullick v. 
Surendra Kxshore Mittar (8) came up to 
this Court twice. In this case the Magis¬ 
trate's order was similar to that passed 
in the present oase. On the first occasion 
Richardson and Shameul-Huda, JJ„ held 
that the Magistrate should not have panped 
the order in the form in whioh he made it 
without taking evidence and remanded the 
case. On the second occasion Shamsul- 
Huda and Chose, JJ. f held that the claim 
was based on substantial grounds and that 
it was not * neoes6ary to consider whether, 
if and when a claim is found to be bona 
file and not a mere pretence to oust 
the jurisdiction of the Civil Court it is 
necessary to consider further, as appears 
to have been laid down in Luckhee Narain 
Baneriee v. Barn Kumar (3), whether the 
claim is well-founded, and if not well- 
founded whether the Magistrate has a 
right to direct one of the parties...within 
a reasonable time and on his failure to 
do so to resume the proceedings.” We may 
also refer to the case of Kamini Kumar 
Biswas v. Emperor (9), There the Magistrate 
passed an order suspending proceedings for 
one month to allow the defendants an 
opportunity of establishing their claims in the 
Civil Court and cited Luckhee Narain's case (3) 
in support of this order. The Magistrate’s 
order was set aside by Rampini and Sharfud- 
din, JJ„ on the ground that the petitioner’s 
claim appeared to be bona fide. It, therefore, 
appears that though the general rule has 
been frequently applied, some doubt has 
been felt as to the correctness of the 
dictum which makes an exception by 

distinguishing well-founded and ill founded 
bona fide claims. The point is one of con- 
ciderable importance and as we doubt the 
(7) 63 Ind. Cas 160; 23 0. W. N. 774: 20 Cr. L. J, 762. 

S' ££ J, ad c as. 487; 24 C. W, N. 247; 21 Cr. L. J. 87, 

<°> a ® 0-283, 7 0. L. J. 188, 12 0. W, N. 267, 7 
yic Us 105 f 


correctness of the decisiou in the case of 
Rclat Ali v. Abiur Rahim (4), a Reference 
to a Fall Bench is necessary and we refer it 
accordingly. We formulate the points to be 
decided as follows: — 

When in proceedings under section 133, 
Criminal Procedure Code, arising out of 
an alleged obstruction of a way used by 
the public, the defendant sets up a claim 
of right which is found by the Magistrate 
to ba made in good faith, is the Magistrate’s 
jurisdiction entirely ousted P 

Or can the Magistrate, if he does not 
think this olaim well-founded though he 
considered it made in good faith, allow the 
defendant a reasonable time to assert this 
claim by a civil suit and if he does not 
go to the Civil Oonrt within such tims or 
fails there, can the Magistrate continue 
the proceedings under section 133, Criminal 
Procedure Code ? 

Was the case of Belat Ali v. Abdur 
Rahim (4) giving effect to the dictum in 
Luckhei Narain Banerjee v. Ram Kumar (3) 
rightly deoided P 


Babu Manmatha Nath Mukirji (with him 
Babu Snsh Ohandra Biswas), for the Peti¬ 
tioner,—The facts of the case are shortly 
these : One Alek Naskar and others brought 
a criminal case against me under section 
133 of the Criminal Procedure Code. It 
was alleged that the petitioner-second party 
had included within their homestead a por¬ 
tion of a public road and had created a 
cowshed thereon. We showed oause denying 
the existence of the alleged public road 
and set up our claim to the land in dispute. 
The learned Magistrate was of opinion that 
our olaim, though not substantiated, was 
not a mere pretence and had not been raised 
to oust the jurisdiction of the Court but 
that it had been raised boni fide , He 
thereupon fixed the 25fch May 1921 within 
whioh we were directed to go to the Civil 
Court, in default the proceedings against 
us were to oontinue. We did not go to the 
Civil Court and for that reason the Magis¬ 
trate directed witnesses to be summoned. 
Against that order we obtained the Rule 
out of which the present reference arisee. 
The Rule was heard by Newbould and 
Suhrawardy, JJ., who has referred the 
matter for consideration by the Full Bench, 
(Reads the Order of Reference). If th* 
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Magistrate is Dot satisfied of the bona fide 
he may allow the parties to go to the Civil 
Ooarfc. The principle adopted in England 
goes to jnrisdistion. Bat the tase is wrong 
when they do not say that the parties shoald 
be referred to Civil Coart in ease of bona 
tidst. The ease of Luck\e j Narain Bauerje5 y. 
Ram Kumar (3) has some bearing to the 

oase there was 
no distinction between well-founded and 

bona fide olaims. Intention to institate a 
suit i3 a test of a man’s bona *idcs t That 
was held in leg. y. Sandjord (10). Refers to 
Nataruidt v. Akiluddi (5). There the deci¬ 
sion in Luchheo Na-ain Banerjee y. R^ m 
Kumar (3) was followed to this ex ent 
that the Magistrate shoald have refrained 
when be found that there was a bona fide 
•Uim of righU till that rights have been 
publicly declared by a competent Court. I 
Eubmit that is the right view to take in the 
present eitnation. Refers to Quem-Empreis 
V. Busosur yahu (2). There also the 
general rale laid down in Lucltbce Narain 
Banerje, v. Bam Samar (3) was followed. 
[Sasd.esos 0. /--Look at Q^-Bmpra,, 

There may have been confusion between 
junsdict'on and judicial discretion in some of 
the decisions The word jurisdiction’ has been 
rather loosely applied then. A Magistrate 
may enquire bit not make a declaration till 

decision by a O.vil Court. The Court ought 

not to go on farther when the claim of right 
'a A b °iT ,^ efers to Pr(on Bey V. 

S’ anT " A U , l) ' J - There a!sj ‘W.dio 

tion and judicial discretion” have bsen 
Wusedly used The head-note in the case 
is rather mislsading There they s,y that 
if the claim is bona die that would not cast 
the jurisdiction of the Magistrate under 
sections 133 and 137 of the Criminal 
Procedure Code Refers to Uukunda Lai Vey 

l few *1 f ( u - Tbe Ma 8ietrate may 
find that it a public way but the defendant 

may entertaii a bona fide claim of right at 
the same time,J 

IR1CH4BD30N J.-Thatcase has not much 

praotioal valae J 

Except this that the case in Luekh** 
Narain Banerjee v. Ram Kumar (3) 
has been followed. What is generally done 
is that the Magistrate holds a summary 

(10) (1871) SO L. T. 601. 

• {11. 25 0. 278, 13 Ind. Dec. (n. s.) 187. 


enquiry, finds whether tbe claim is bona hit 
or not and then deoide3 the matter finally* 
Refers to Matuk Dhari Tt w iri y, Hari Madhab 
Das (12). There it was hell that the Magis* 
trate on ascertaining the bona files of the claim 
should refer the parties to the Civil Court. 
Refers to Belat Ali v. Abdur Rahin (4) ana 
Ma\u\ Dhoti Tew ri v. Hari Madhab Das (12). 
In the last case the different functions of the 
Judge and the Jury have been Hid down. 
There it has been laid down that the Magi3* 
trate has first of all to determine the bo'ia 
files of the case and then refer the parties 
to the Civil Court. The next cass is 
Manipur Dty y. Bidhu Bhutan Sarkar (*/• 
There for the first time a distinction is 
made out between a well founded bona a 
cltim and a not well founded bona hh clu®* 
There, there was no enquiry made as to t e 
bom hdet of the claim and, therefore, ® 
case was sent back for such enquiry. . n 
effeot their Lordships followed the decisions 
in Btht Ali v. Ablur Rahim (4) and f**™* 8 
Narain Banerjre y. Ram Kumar (3). ® 

judgment of SharfuddiD, J. did not dec! ® 
what ought to be done after the Magis ra 
was satisfied of the bonafi J ei of * l1 ®' 


Rjfers to Mahomed Ashraftiddin V. 


Sheikh 


Karim Buk.h (13'. There it his b8 ? n , bf f 
that when a question of title is f* 1 ® 6 . 

question should be decided by Civil 
Refers to Kamini Kumar Bino s v. 

(9). There it was directed that the 

ceadings should ba dropped after the P® r 
have put forward bona file claim si 0 . 
Magistrate was not satisfied of the o^ n1 

Refers to Peary Lai MSlick V. Su1 * -- 
Krishna Milter (7). This casa came up• 
after remand to this Court and rf P 5 * 6 /g\ 
Peary Lai Mullicky. Surendra Ktehore Mi BT ^ 
It is an artificial distinction to r ® 
line batween a well founded and a bon 
claim. A Criminal Court should see w ® 
the claim is on substantial grounds. a ^ 
bcna fide , then it has no juriadic 10 
entertain the case any further. My P 01 g 
in every Criminal Court when V* pr ° g 
to deal with properties and cot wi ® m ;t e d 
belonging to individuals they have 1 0 

powers. Their duty is then to P *| 
the peace or remove the nuisance. ooe ed* 
only in exceptional cases, vie ., i Q P 

02) 81 O. 979; 9 C- W. N. 72, 2 Cr. L. J- 1lI * Q fc. 

(18) 24 Tnd. Cas 693; 18 C. W, N- 1W 
J. 631, 16 Cr. L. J. 510. 
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ings under sections 137 and 145 of the Crimi¬ 
nal Procedure Code that the Criminal Court 
can make a final declaration. It is an error 
to suppose that because there is no Statute 
Law in this ccuntiy there should be no 
ouster of jurisdiction. It is a principle of 
natural justice. Refers to Crais’ Interpre¬ 
tation of Statutes, (2nd Edition) 472. 
Section 135, Criminal Procedure Code does 
not prevent the accused to put forward a 
bona fide claim of light. The rule as stated 
in Crais’ Interpretation of Statutes, if it 
is in consonance with common law and 
principles of nataral justice, ought to be 
given effeot to in this country also. The 
cases only lay down that if there is a 
bona fi1§ claim the parties shcnld be referred 
to Civil Court. The moment the Couri 
finds that it ought to stay its hands be* 
oause the parties have bona fide claim, there 
ends hi j jurisdiction. I submit therefore, 
that a distinction belwaen a well founded 
or an ill founded claim ii absolutely in- 
Ov mprehensible. It i9 an impossibility for 
the Court to find that a claim is bona Hie 
but at the same time it is not well founded. 
This distinction does not appear to have 
troubled the other High Courts too. Refers 
to Bhagat Perthad v, Ramrup Karmokar (14), 
Ka\ir Mullick v. Emperor (15), Lakshman 
Ohandra Qhose v. Bilash Bog (lo). 

Baba Dosarathi Sanyal (with him Babu 
Lalit Mohin Sanyal ), for the Opposite 
Parly.—Three questions have been referred 
to the Full Bench.—-Whether jurisdiction 
is ousted, if not entirely ousted whether 
the Magistrate could all?* the proceed¬ 
ings to be continued and lastly whether 
the case in Belat Ali v. Aodur Rahim (4) 
bas been rightly decided. My submission 
is that jurisdiction has not been ousted. 
The provisions have been carefully made. 

A Magistrate’s jurisdiction doej not cease 
because a bona file claim is set up. Refers 
to sections 133, 134, 136 of the Code of 
Criminal Procedure. The Jury has also the 
same fuootion to discharge. The function 
of the Jury and the Magistrate are both 
the same. Refers to Norendra Nath Sarcar 
V. Kamalbasini Dati (17), Satis Ohandra v. 

C4) 27 Ind. Cas 224; 21 O. L J. 116; 16 Cr. b. J. iflO. 

47Ind.Cas. 671* 2S 0. b. J.21I, i9Cr.L-J.947. 

}}J) 61 Cas. 176; 22 Cr. L- .T. 361. 

117) 23 0. 663; 23 I. A. 18; 6 Sar. P. C. J. 637; 6 

J*71j 12 Ind Dec. n. s ; 371 (P. * 
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Ram Dayal (18). Penal Statute has baen 
defined in Nauir v. OhunJer (19). The 
power exercised by a Magistrate i 3 not 
summary judgment. Until the oase in Luckhee 
Narain Banerjee v. Ram Kumar (3) the law 
was different. The liw has changed. Refers 
to Acts XXI of 1841 and XXV of 1861. 

r SANDKBSOM, 0. J.—What do you mean by 
bona fide is eslablished” P] 

He succeeds in showing caus9. No procedure 
for ouster of jurisdiction is indicated in the 
Act. Under section 137 (2), Criminal Pro* 
cedare Code, the Magistrate has to see whether 
fcbe order is reasonable and proper. 

[ ftlCHARDSOM, J.—The oduj under section 
137 is upon the defendant. Assuming the 
Magistrate is satisfied that the claim is 
bon i fi le do you agree that he must hold 
that the order is not reasonable and proper?] 
YcS. The grounds of public policy and 
of uncertainty previous to the Full Bench 
decision in Luc\hee Narain Baner,ea v. Ravi, 
Kumar (3) ara no linger existing. We 
cannot invoke the principles of English 
Law to override the pliin provisions of 
Indian Statutes. The provi ioDS of Chapter 
X of the Criminal Procedure Code are not 
penal. Refers to Nassir v. Ohunder (13), 
There although section 183 is mentiooed 
it is not penal. If the facts do come under 
the purview of section 188 irrespective of 
the provisions of section 136, the offenoe 
would be complete. 

[Sandbrson, 0. J.—In Basaruldin Bhuiih 
v. Baharali (20) the change was made. 
Need we go bahind this P] 

Yes, to explain the case of Ghundernath 
Stn , la the matter of the Petition of (21), 

I will show how bona file dispute originated. 
Refers to sections 308 to 310, 312, 320, Act 
XXV of 1861. At that tims decision 
under section 303 «ai final and Civil 
Court bad ne jurisdiction. Refers to seotiou 
320, Criminal Procedure Code of 1861, 
There is no expression ‘right of way* in 
the sestion. And because of this expression 
some Judges thought that oases would come 
□nder section 308. In section 320 only a 
temporary relief is granted pending decision 
of a Civil Court. But not so in seotion 308 

which deals with public thoroughfare. Then 
(18 1 69 Ind. Cas. 143; 4S C. 3 48 at pp. 418, 419; 82 
C. L. J. 94s 24 0. W. N. 982; 22 Cr. L. J. 81. 

(19)9 W. R Cr. 41 at p. 47; B. L R Sup Vol. 961. 
<20. II O. 8; 6 Ind. Deo <N. s.) 762. 

(21) 5 0. 876.6 0. h. R.37M Ind.Deo. (n s)U06, 
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there was a change of Code in 1872. 
Refers to section 521. In section 532 the 
word ‘right of way' is added. 

[Teonon, «J.— Section 532 corresponds to 
seotion 147 of the present Code?] 

With this important qualification that 
breach of peace is essential. Section 521 
corresponded with section 320 of the Code 
of 1861 which corresponds with section 133 
of the present Code. 

[Sanderson, 0. J.—What was the provi¬ 
sion in Act X of 1882 ?] 

They were sections 133, 147 which was 
the old section 532 plus breach of the 
peaoe. My submission is that on account of 
section 320 of 1861 and seotion 532 of 
1872 the question of bona fide dispute was 
introduced in our case laws until the deci¬ 
sion in Lackhee Narain Banerjee v Ram Kumar 
(3) where the principles of English Law 
were invoked. Refers to Angelo v. Cargill 
(22). That was a decision of Sir Riehard 
Couch nnder the Aet of 186!. When the 
matter is brought before the Magistrate he 
can determine whether it is a thoroughfare 
or not. Refers to Roy Omes\ Ohunder 8en y. 
Ichmath Motumdar (21). That ca»e was 
decided on aciount of the distinction bet¬ 
ween sections 521 and 532 of the Code of 
1882. The furctioES exercised by the Jury 
and the Magistrate cannot be differentiated. 
Refers to f etambn Juqi v. Nataruddy 

(24). That case also proceeds on the same 
footing. It follows Roy Omesh Ohunder Sen v. 
Ichanath 1 lozumdar (23). 

[Teumon, J.—Was the case in Bech' ram 
Rhutti charge, In re (25) nnder the Act of 
1361P] 

Yhs. The next case of importance is 
Ohundernath Sen , In the matter of the Peti - 
lion of (21). It was under the Code of 1872. 
Here again section 532 was brought into* 
requisition. The functions of the Magistrate 
and the Jury as provided in the Act were 
lost sight of. There it was question of dis¬ 
cretion and discretion only, and the matter 
should be decided under section 532. In 
those days there was doubt whether the 
Civil Courts could interfere with a final order 
by Criminal Court. The matter was set at 
rest by OhunilaVs case [Ohut.ilal v. Ram 

c % • • 

(22) 9 B. L. B. 417} 18 W. R. Cr. 41. 

. (23) 21 W. R. Cr. 64. 

(24) 25 W. R. Cr. 4, 

(25) 16 W. R. Cr. 67. 
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Kxahen Sahu (25)]. Refers to Bataruddin 
Bhuiah v, Baharali ^20), Askar Mea V. 
Sabdar Mea (27), Lai Miah v. Nazir Khalasli 
(28). Uptill this time the principle of 
Eoglish Law was not imported. In Luckhee 
Narain Ranvr.ee v. Ram Kumar (3), for the 
first time they were introduoed. If it is a 
question of discretion then Courts have the 
right to mould the precedence provided it is 
consistent with the law. All the claim that 
was made in the present case was that in a 
previous criminal case the Magistrate held 
that it was a private way. It is entirely a 
question of discretion to exercise jurisdiction 
or refer the parties to Civil Court if the 
claim made is bona fide and well-founded 
and postpone the case for a decision of tie 
claim under section 341 and then finally 
decide the oase. That I submit is the 
effect of the decision in Luckhee Narain 
Banerjee v. Ram Kumor (3). The Courts 
have power to mould the procedure 
consistent with the law. Refers to 
Pulin Behari v. Empsror (29). A Magis¬ 
trate can postpone a case for a reason¬ 
able cause. I submit it being a question of 
discretion the order in question is fully with 
jurisdiction. The previous case was simply 
an assault case. I-submit the Magistral 
gave him two months' time to institute the 
suit. That was very kind an I indulgent on 
the part of the Magistrate. The proceedings 
were started on the Polios report by a res¬ 
ponsible Magistrate. 

(Sanderson, O. J. —Was the Police report 
made before or after the conditional orderP] 

It was made before the conditional order 
was passed. A prima facie case was made out. 
The question was raised by the second party. 
As a matter of indulgence the Court gives 
him an indolence to establish bis right 
of way in a Civil Court. I submit there 
is nothing wrong in that. There was no 
material before the Magistrate to judge 
of the bona Sides of the claim. Here the 
question of title is in question and the Magis¬ 
trate has jurisdiction to decide it according 
to principles of English Law. 

Bibu Manmatha Nath Mukherjee in reply. 
—Refers to Chapter VII High Court Rules 

(26) 15 0. 460 at p. 488; 12 Ind, Jur. 425j 7 Ind. 
Deo. (n. b ) 892 (F B.). 

(27) 12 c. 137; 6 Ind. Deo. (n. b.) 93. 

(28) 12 O. 6P6; 6 Ind. Dec. (n. s.) 471. 

<29 16 Ind. Cas 267; 16 0. W. N. 1105 at p. 1136* 
15 C. L. J. 517; 13 Cr. L. J. 609. 
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Appellate Side, role 5, A reference to the 
Foil Bench in a criminal matter does not 
empower it to decide a case finally. It 
is a matter of diseretion with the Fall 
Bench to finally decide a case and no 
definite provisions have been made in the 
role as in roles 2 to 4. I would ask yon to 
accept as correct the findings of the Magis- 
Irate. The Magistrate says that my plea was 
not a pretence and, therefore, he referred me 
to Oivil Conrt. I enbmit when it is raised 
not to oast the jarisdiction of the Coart bat 
bona Me. 

[Teumoh, J.—What does the Magistrate 
mean by itP] 

I submit the finding is based on the 
material before him. I submit there is no 
provision of law to oblige me to run to 
Oivil Court simply because section 137 is 
held in terrorem over me. The moment he 
finds that my claim is bona fide he should have 
dropped the proceedings. The proceedings are 
both penal and summary. Take the case of 
section 145, Criminal Procedure Code. His 
decision on the question of title has no value 
whatsoever except to support his order. The 
word 'summary’ means that an enquiry if 
held in the absence of a proper machinery or 
procedure, will be summary. Although it 
is not provided for in the Criminal Procedure 
Code in a case of bcna file defence it is the 
first question to be gone into but it has not 
the power to do. 

. iTiohox, J.—Whence does tie pritciple 
come fron ?] 

See Orais’ Statutes, 472. 

[TcoHor, J.—If it is to be followed in 
India would we not find some provision in 
General Clauses AclP] 

- 1 submit it is a principle based on sound 
common seose. It has got to be followed on 
the ground of eternal justice. The Magistrate 
has no power to push claims. He could not 
waste his time because his decision would 
have no effect in Oivil Courts. What does it 
mean if I have got a bona Me claim P I 
submit a Magistrate ought to stop his 
hands when he is satisfied of the bona filet 
of a claim. 

[Saxdibson, 0. J.—What do you say of the 
case in Angelo v. Oargill (22)]. 

That may be a historical case but it has 
never been mentioned in any of the subse¬ 
quent cases. In that case it has nowhere been 
|£tated.that the Magistrate had come to any 


m 

6nding of the bona fide of the claim nor were 
the facts such as to enable the Court to hold 
that the claim was bona file. That is my 
submission with regard to that case. It is 
trae that section 133 does not say that a 
person will be punished for non-compliance 
bat the consequences are penal as provided in 
section 136, Criminal Procedure Code. 

[Rkmardson, J.—The proceedings under 
this Chapter have been described as quasi - 
citil and quati oriminal.] 

Yes. I enbmit a Magistrate is under no 
circumstances relieved from enquiring into the 
bona fides of the claim. It is only in excep¬ 
tional oases that the Magistrate can interfere 
and must interfere without going into the 
bona tides of the claim. The English rule 
does not apply because there is no provision 
in the law empowering a Magistrate to 
proceed farther when a bona fide claim is 
made. 

rS anderson, C. J.—Look at section 147. 
The Magistrate has got some facilities in 
section 133 ] 

Except this that under section 147 the 
chief thing to bs averted is the breach of the 
peace. 

[Ric3ardso», J.—Under section 147 the 
Magistrate would not go into the question 
of titleP] 

Only incidentally if it appears to him that 
such right exists. The framework of that 
section ought to be looked into. 

JUDGMENT. 

Sandirbow, 0. J.—This is a Reference to a 
Fall Bench by my learned brothers Newbonld 
and Suhrawardy, JJ. The questions which 

are submitted are:— 

1. “When in proceedings under section 133, 

Oriminal Prcoedure Code, arising out of an 
alleged obstruction cf a way used by the 
public, the defer dant sets up a claim of 
right which is found by the Magistrate to be 
made in good faith, is the Magistrate’s juris- 

diction entirely ousted P” 

2. “Or can the Magistrate, if he does not 

think this claim well founded though he 
considers it made in good faith, allow the 
defendant a reasonable time to assart this 
claim by a civil suit and if he does not go to 
the Oivil Cjurt within such time or fails 
there, can the Magistrate continue the 
proceedings undfr section 133, Oriminal Pro¬ 
cedure Code?” . .... 
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“Wai tbe'.age of Belat AH v. Aldur Bahim 
(4J giving effeot to tbe di.tnm in Luckhea 
Naratn Banerjeo v. Bam Kumar (3) rightly 
deaidedP” 

Tbe following fa.ts may be taken from tbe 
iase:— 

This Rnle is directed against an order 
raised by the Sob-Divisional Magistrate of 
Aljpore jn proceedings nnder Feation 133 of 
tbe Code of Criminal Proeedore. Ali Nasbkar 
and others instituted proaeedings under that 
section against the petitioners before ns, 
Kam Sugar Ma D dal and another person, 
allegmg that they had obstrnated a public 
road. Ram Sagar Mandal showed aanee 
denying the existen.e of the alleged pnblia 
road and setting np a claim to the land in dis- 
pote. On the 15th April last, the Magis- 
* ra #» < t ,passed the following order* — 

I have beard tbe Vakila for both tbe 
parties. 1 be eeaond party contend that in a 
criminal ease I held that there was no path- 
way so the conditional order ought to be 

diaabargad The Vakil for the firet partyha. 

urged that this was a case of assault and ray 
finding ought not to bind the present parties. 
1 have given a careful consideration to the 
arguments advanced. I am of opinion that 
the claim of th( s oond party though not tub- 
etantiated is not mere pretence and is cot 
raised to oust the jurisdiction of this Court 
butit re raised Iona fide, so I think that 
following the ruling laid down in Manipur 
Dev v. Btdhu Bhusan Sarkat (1), I w j]l gxxe 
the second parly a chance to go to tbe Civil 
Court. The second parfv should file a case 
within a reasonable time and I allow them 
time till ‘25th May 1921 to do so, and if the 
second party does not go to the Civil Court 
within this time, the trial will be continued 
Put up on 25th May 1921.’ The petitioner 
did not go to the Civil Court and on the 
25th May, the Magistrate refused to re-con* 

eider his order aid directed witnesses to be 

summoned,” 

On behalf of the petitioner it was contended 
that on the Magistrate’s finding that the 
petitioner’s claim was “fcona fide * his jorirdio* 
tion uider section 133, Criminal Procedure 
Code, came to an end and he was rot justifi. 
ed in continuing tbe proceedings, because the 
petitioner failed to bring a suit in the Civil 
Court. On bebtlf cf I he opj-rsite parly it 
was contended that the finding that the olaim, 

though made bona fifa *as not substantiated, 
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justified the Magistrate’! order which is nip* 
ported by decisions of this Court, 

The case of Luc'.hte Narain Banerjee v. Bam 
Kumar (3^1 was referred to in the ewe as 
follows:— Bat in the case of Luckhee Nojdr.in 
Banerjee v. Ram Kumar (3) a distinotT% is 
drawn at page 573 betwegn a olaim of right 
which the Magistrate thinks well founded 
and a claim of right which the Magistrate does 
not think well-founded but considers to have 
been made 6ona fide. It was laid down that 
io tbe former case the Magistrate will take 
no further proceedings but in tbe latter be 
should allow the defendant an opportunity of 
assertiag hig claim by civil proceedings and 
that if he does not go to a Civil Court witbia 
a reasonable time or fails there the Magis- 
trate will proceed.” 

The two learned Jndges doubted the correct¬ 
ness of this view of tbe law and conse¬ 
quently they made this Reference to tbe Fall 
Court. 

With regard to tbe first question, in my 
judgment, the first step to be taken is to ex¬ 
amine the sections of the Criminal Procedure 
Code, applicable to this matter, which arc 
sections 133 to 139, and to interpret these 
sections according to the natural meaning of 
the language used. 

I do not propose to disease these sections in 
detail. . It is sufficient for me to say that if 
the ordinary and natural meaning is given to 
the language U9ed in these sections, in my 
judgment it is clear that the Magistrate bad 
jurisdiction thereunder to decide tbe 
case even though a claim of title was 
raised by the petitioner, and even 
though, as the Magistrate held, the claim 
was raised bona fide ” and “was not a mere 
pretence and was not raised to on 9 t the juris¬ 
diction of the Court.” 

It was, however, argued on behalf of tbe 
petitioner that it had been held in England 

that, when the title to property is in question, 
e erercice of a summary jurisdiction by 
Justices of tbe Peace is ousted, and i5 was 
further argued that the same principle should 
be applied to the sections now under considera¬ 
tion. It was also urged that the principle 
iJ a principle of natural justice and should 

be applied unless au exception is made in the 

Ac‘. 

I rannot accept theso arguments. In tbe 
firjt place I do not agree that the rale laid 
down in the English eases should be taken to 
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bind tbe Court in construing the Indian Act 
in question : secondly, it is to be noted that 
the Oode of Criminal Procedure is an Act fop 
consolidating and amending the law relating 
to Criminal Procedure, and in my jndgment 
the principle of construction laid down by 
lord Herachell in the ease of the Ban % of 
England v. Vaglimo (30) ^nd affirmed by tbe 
Privy Council in Norendra Nath Sarcar v. 
Kamalbisini Dasi (1?) ehoold be applied to 
this Act. Toe passage in the litter ease 
is as folio we:—“It is hardly neeesaary fcr 
their Lordships to do more than express 
their concurrence with the jndgment of the 
High Court-. Bat they think it may ba use 
fnl to refer to some observations in a resent 
ease before the Hon9e of Lords as to the 
proper mode of dealing with an Ast intended 
to codify a particular branch of the law. 
*1 think,’ said Lord Herschell in the Bink cf 
England v. Vogliano (30) ‘ the proper course is 
in the first inaiance to examine the lacgaage 
of the Statute and to ask what is its natural 
meaning uninfluenced by any considerations 
.derived from the previous state of the law 
and not to start with eiqiiring how the law 
previously stood, and then assuming that it 
was probably intended to leave it unaltered, 
to see if the words of the enactment will bear 
an interpretation in conformi'y with this 
view. If a Statute, intended to embody in a 
Oode a particular branch of the law, is to be 
treated in thia fashion, it appears to me that 
its utility will be almost entirely destroyed, 
and the vary object with whiih it was 
enacted will be frustrated. The purpose of 
■uch a Statute Barely was that on any point 
specifically dealt with by it, the law shoald 
be ascertained by interpreting the language 
U9ed instead of, as before, roiming over a 
vast cumber of authorities in order to die- 
cover what the law was, extracting it by a 
minute critisal examination of the prior 

decisions.* ” Applying that principle to 

the sections of the Consolidating and Amend¬ 
ing Aot now under consideration, and giving 
tc the language of the sections tbe natural 
meaning, in my judgment the Magistrate had 
jurisdiction to decide the questions before him, 
even though the defendants in the proceed¬ 
ings before the Magistrate set np a claim of 


(80) 11891) A.O. 107; 60 L. J. Q. B. 145; 04 L. T. 
158j 39 W, ft. 657 j 65 J. P, 076, 


OASES. 185 

title to the land in qnestion. 

Numerous cases were cited to us daring the 
oiaree of tbe argument, and it is said that 
there is a discrepancy to be found between the 
decisions of this Court. 1 thick that to some 
extent there is a discrepancy. But on the 
whole, in my judgment, the weight of the 
decisions is in favour of the view which I 
have expressed. 

F.r instance as long ago as 1872 in Angelo 
v. Oargill (22) the Oonrt, when dealing with 
a section of the Criminal Prooednre Oode 
then in force, held that tbe Magistrate had 
jurisdiction to decide whether the place was 
a thoroughfare and whether there was an 
obstruction, though the defendants claimed 
the land as their own property. The ssctions 
then under discussion do not differ materially 
from the sections now under discussion and 
the Advocate-General appearing for the 
defeLdants in that case, raised in his argu¬ 
ment the identical points which have been 
raised on behalf of the petitioner in this case, 
yet the Court held that the Magistrate had 
jurisdiction. 

In Luckhee Narain Banerjee v. Ram Kumar 
(3) which was decided in 1888, the decision, 
in my judgment, implied that tbe Magistrate 
bad jurisdiction though tbe learned Judges 
stated that this Court in revision in several 
oases had given directions as to tbe mode in 
which tbe Magistrates shoald exercise their 
powers. The following passages in tbe 
jadgment may be referred to. Page 570: 
"'The ground upon which these decisions have 
proceeded is that there is no provision made 
in Chapter X of the Code for an enquiry into 
disputed questions of title; and that it 
cannot be held to have been the intention of 
the Legislature that question of this natore 
raised bom file should be finally decided in 
a summary manner and to tbs exclusion of 
any recourse to tbe Civil Courts. These 
decisions go, not actually to tbe jurisdiction 
of tbe Magistrates, as the English rule 
referred to does, but rather to the mode in 
which, in revision, this Court hag held that 
the Magistrates should exercise their powers, 
following the principles of the English rule 
bo far as may ba;” page 573, vie. % “Our 
observations in this judgment are, of coarse, 
directed to that part of section 133, which 
relates to tha case now before ua and deal 
with obstructions to public ways. We may 
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observe that in eases in which danger to 
public health or safety is involved, we by no 
means suggest that the Magistrate is fettered, 
in the exercise of the powers given to him 
under these sections, by the considerations 
to whioh we have adverted.” It seams clear 
that if the Magistrate has jurisdiction in 
tasep, where publis health and safety are 
endangered, he must also have it in cases 
where they are not endangered, for the 
jurisdiction to deal with the two daises of 

eases is conferred by the same words in the 
Aet. 

These passages seem dearly to imply that 
the Magistrates had jurisiietioD, but that 
this Court bad from time to time given 
directions as to the mode of exercising that 
jurisdiction. It is to be noticed that the 
learned Judges in the last-mentioned oase 
drew attention to the case of Ohuni Lai v. 
Earn kithen Sahu (26) whereby it was decided 
that the right of an owner of land to bring a 
suit under section 42 of the Specific Relief 
Act against one of the publio, who formally 
claimed to use such lands as a publio road 
and who has thereby endangered the title 
of the owner, is not barred by an order of a 
Criminal Court under section 137 of the Cri¬ 
minal Procedure Cede 

In Quesn Empress v. Bis.enur Sahu (•') 
the learned Jndges held that the Magistrate 
"ought not to have made the order if there 
was a bona file contention on Bisseswai’d 
part that the path was not a publio way” and 
the learned Judg 08 quoted with approval the 
passage from the judgment in Luckhte Nani i 
Bcner.ee v. Ram Kumar (3). The head note 
of that case seems to me to go further than 
the actual decision. 

Again, Fakir Mullic'c v. Emperor (15) 
(deoided in 19161 is, in my judgment, a 
decision confirming my view that the Magis¬ 
trate had jurisdiction even though a bona file 
claim of right had been set up. 

It was, at the end of the argument, prao- 
tioally oonoeded that to say that the Magis¬ 
trate had no jurisdiction or that “the Migis. 
trate’s jurisdiction was entirely ousted” was 
putting the case too high, but the argument 
was urged that under the oirsumsUnses of 
the case the Magistrate ought to have stayed 
his hand and should not have proceeded with 
the enquiry when he found that the defend¬ 
ants were putting forward a claim of title 


in the land, boia %de, and' the Magistrate 
should have allowed the parties to litigate the 
question in the Civil Court. 

In my judgment, therefore, the first ques¬ 
tion should be answered in the negative. 

The second question may conveniently be 
divided into two parts. With regard to the 
first part—the learned Vakil for the peti¬ 
tioner did not. complain of the ruling at page 
571 in Luckhee Narain Bansr.ee v. Rim Kumar 
(3) which runs as follows : — 

When such a question is bona file raised 
the Magistrate ought not to make an order 
under this section of (he Code; he should 
allow an opportunity for the determination 
of the question by the Civil Court.” But 
objection was taken by the learnad Vakil to 
the passage at page 573 ; ‘‘if the Magistrate 
does not think this claim well-founded, so 
far as he can judge, but considers that it is 
made bona file , he should allow the defendant 
an opportunity of asserting it by civil 
proceedings.” It was u-ged that the defend¬ 
ants who m’ght be in possession of the land, 
should not be forced into the position of 
plaintiffs in a civil i uii to maintain the 
claim of right. It was argued farther that 
the distinction between an ill-founded bonafi ’e 
claim and a well-founded Iona fi le claim is 
unintelligible. In my judgment there is 
considerable force in those arguments. At 
the same time I am uoable to say that the 
Magistrate bad no juristiition to make the 
order of 15th April 1*2*. It seems to me 
that it was a matter for the discretion of the 
Magistrate. He had apparently on that 
date, cn the materiel* then before him, 
come to the conclusion that ths claim of 
title set up by the defendants bad no 
substance in it ; although le believed that 
the claim was not set up as a mere pretence. 
Haying given the defendants an opportunity 
of instituting a suit in the Civ 1 Court, 
of which the defendants failed to avail 
themselves, the Magistrate proposed to 
enquire further into the facts of the case. 

In visw of the judgment which I have already 
given on the first question I am unabls to say 
that he had no jurisdiction to continue the 
proceedings under section 133 of the Crimi¬ 
nal Procedure Code. 

With regard to the oase of Belat Alt v. 
Abdur Rahim (4) which is the subject of the 
second part of the second q lestior, in my 
judgment, it cannot be eaid, having regard. 
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to the facts of tbat case, that it was wrongly 
decided. 

It is necessary for the Ocnrt to decide 
whether the Rale in this ease should be made 
absolute or discharged. The Magistrate, as 
I read his judgment, same to the conclusion 
on the materials then before him, that there 
was no real substance in the olaim of title, 
and consequently, in my judgment, the Rule 
should be discharged. 

Tednon, J. — In this matter the fads have 
been sufficiently set out in the order made 
by the Referring Bench and also in the judg¬ 
ment of hi*6 Lordship the Ohief Justice. It 
is, therefore, unnecessary for me to recapitu¬ 
late them. 

In many oases decided under Chapter X 
of the Code of Criminal Procedure there 
has been considerable ooiflict of judicial 
opinion, and much that is not to be found 
iu the sections themselves has been imported 
into them by the Courts. 

In a case such as the present it appears to 
me that there are but two questions for the 
Magistrate (or for the Jury, if under sections 
1?5 and 138, a Jury be substituted for the 
Magistrate) to deeide, namely, (1) whether 
the way in question is one which is or may 
be lawfully used by the public, end C2) 
whether such way has been unlawfully 
obstructed. These two questions should be 
decided on evidence in the same manrer as 
aoy other questions arising in criminal 
proceedings. There appears to me to be 
no reason why in a codifying enactment such 
as the Code of Criminal Procedure, we 
Bhould introduce ary rule of interpretation 
borrowed from English Law. It is also not 
for up, but for the Legislature, to say 
whether questions of title should or should 
not b9 decided in the Courts of Magistrates. 
When in prooesdiDgs under section 13?, a 
olaim of private title is asserted the good 
faith or bad faith of the defendant raising 
this plep, in my opinion, is immaterial. There 
is no referenee to good faith in the sections 
themselves and if on evidei.cs the Magistrate 
(or the Jury) be satisfied that the path is a 
public path, the Magistrate should act on 
that decision and conclude the controversy 
for the time being. The defendant, if 
aggrieved, still ha9 his remedy in the Civil 

Ooarts. ' 

Whether in any individual case before 
making his conditional order absolute, the 


Magistrate should give the defendant an 
opportunity of establishing by suit his claim 
of private title ie at most a question of dis¬ 
cretion and I am not prepared to lay down 
any general rules for the exercise of such 
judicial discretion. I may, however, point 
cut tbat sub-section (2) of section 133, dees 
not appear to favour any such reference of 
parties to the Civil Courts. 

In the result I should answer the questions 
referred to up, which I take to be three in 
number, as follows:—To the first question 
my answer is ‘No? To the second question 
my answer is that in the exercise of bis 
discretion the Magistrate may take the 
course indicated in the question 

To the third question my answer is that I 
am net prepared to say that on its own facts 
the oa6e of Belat Alt v. Abdur Rahim (4) 
was wrongly decided. 

For the reasons given I agree in discharg¬ 
ing this Rale. 

Richabdcow, J.—Section 133, and the 
following sections of the present Code sub¬ 
stantially repeat the corresponding sections 
of the earlier Cedes. The word ‘thoroughfare,’ 
however, nsed in tbe Codes of 1861-1869 
and 1872 is re-placed in the Codes of 1882 
and 18b8 by the expression ‘way which is or 
may be lawfully need by the public.’ Tbe 
purpose in view is the removal of unlawful 
obstructions from public ways and the abate¬ 
ment of certain other nuisances affecting the 
public health or safety such as the carrying 
on of a trade “injurious to the health or 
physical comfort of the community.” Pro¬ 
ceedings are initiated by a conditional order 
in appropriate terms. If tbe order is not 
obeyed, inquiry may follow whether it.is a 
reasonable and proper order or Dot, the result 
depending on the finding arrived at upon 
that issue. The inquiry may be made, at 
tbe choice of tbe defendant, by a Magistrate 
or by a Jnry. 

The first and principal question referred 
to this Bench may be thus stated. Whether, 
a conditional order having been made for 
the removal of an alleged unlawful obstruc¬ 
tion from an alleged public way, the Magis¬ 
trate’s jurisdiction to proceed further is 
ousted if tbe defendant raises a bona fide 
olaim of right or title. 

Under the Code of 1861 69 it was held 
that it was for the Magistrate to determine 
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whether a way was or was not a "thorough* 
fare” [Becharam Bhuttichar.ee , In re (25) and 
Angelo v. Oargill (22)). Bat under the Oode 
of 1872 there seems to have baan either 
an abrupt transition to a different view or 
a reversion to some earlier view; witness 
the observations of Phear, J. in Rty Onesh 
Ohunder Ssn v. lchanath Mom ndar (23) deoid- 
ed in IS74, less than two years after Angelo'» 
cue (22) and without any referense thereto, 
and see also Petamber Jugi v. Nasarudiy 
124) and Ohundernath Sen, In the matter 
of the Petition <f (21), 

The view then taken was apparently deter¬ 
mined by two considerations. In the first 
plioe the power given by the provision in 
the two earlier Oodes corresponding to seotion 
147 in the later Oodes, enabled a Magistrate 
to intervene in any case of dispute sonsarning 
aright of way, public or private. The pro¬ 
vision was not restricted, as it now is, to 
disputes likely to lead to a braajh of the 
pease. In the seoond plao?, it was doubted 
at the time whether an order made by a 
Magistrate under what I may oall the sestion 
133 proaednre would be oonslusive in the 
Oivil Coarts on the question of highway or 
no highway. There was some cDtfliet of 
opinion and it wa9 not till 1888 that the 
point was desided by a Fall Bensh in favour 
of the Oivil Court Chunilal v. Ramkiihen 
Sahu (26). Upon these eonsiderations, it 
was laid down that where there was any 
dispute concerning the existence of a 
"thoroughfare” the Magistrate shoal 1 follow, 
not the sestion 133 prosedure, but the 
different prosedure appropriate to sases of 
dispute under wbieh the Magistrate’s final 
order would be eubjest. by express enact¬ 
ment, to the result of proseedings taken in a 
sompetent Court by a party aggrieved. 

Sestion la7 assumed in the relevant 
partioular its present form in the Oode of 
1832 and this shange in the law made it 
•lear that sestion 147 and sestion 13 1 were 
entirely independent provisions and that 
neither eection sould be used to throw any 
light on the interpretation of the other, the 
obiest, ssope and language being totally 
different. If there was any overlapping, that 
merely meant that in soma eases where a 
publis way was sonoerned, the Magistrate 
might have alternative procedures open to 
him. At the same time there was no reason 
why the restricted operation of eeetiou 147 


as oompared with tha aorraaponding previous 
provision, should of itself enlarge the powers 
given by sestion 133. It bacame necessary, 
therefore, to re-examine the position and this 
was done in Luckhee tfarain Banerjes v. Bam 
Kumar (3) which has since been treated aa 
the leading case. 

The jadgment then dtl’vsred has already 
been referred to and I will only say that, as 
it seems to me, the learned Judges attempt¬ 
ed to fiod a ba.ij for previous decisions 
in the rule or maxim of English Law, that 
"where the title to properly is in question, 
the exercise of a summary jurisdiction by 
Justices of the Pease is ousted.” (Paley on 
Summary Convictions, 8th Editior, page 
157). It is this maxim whish they sat befare 
themselves as one to be followed in India 
"so far as may be.” The diffioaly lies in 
this qualifisatioD, as the Magistrate oannot in 
the same case both have and not have 
jar'sliition. No satisfactory aonslusion can 
be reached without considering whether tha 
mixim shouJd be, not partially, bat wholly 
accepted or rejected. 

The maxim is probably dae ia its origin 
to conditions which no longer obtain. Tnere 
was a time when few Justices of the Peace 
had any training in law. Formerly also 
Statutes were less scientifically drawn than 
they now are and were in consequence more 
loosely interpreted according to their suppos¬ 
ed reason or equity. An illustration lies 
ready to hand in the deer killing ease cited 
by Paley on ra?e 158, where HoP, 0, J., 
said th e:— 

"And, therefore, if there was a dispute 
concerning the limits of a walk in a forest; 
and one claims as part of his walk what io 
in fact a part of the division of another, and 
accordingly kills deer there, the case is out of 
the intent of the Act, but is plainly within 
the words. The iotent of the Act was to 
punish rogaes and vagabonds and not to 
persons who by mistake in the exeoati >n °f 
their trust exceed what the law warrant—” 
Bex v. Speed (31). 

But however the rule originated, it has 
been exolaioed in more recant tixns as a 
precamp.i'ia applicable to the construction 
of statutory powers conferred on Justices of 
the Peace—a presumptim which may or 
may not ba displaced by the language 

(81) (1700) 1 U, Baym* 683* 01 E. R. 1920, 
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employed. Io Fey. v Cridland (32) Cromptor, 
J'.i E&id: Being an old maxim of law, which 
has been so generally applied for ager, wa 
most assume that it is still intended to b9 
applied by every Aot relatingto sneh matters 
though not apecifioally mentioned,” and in 
White v t Fecsl (33), Blackburn, J , was 
explieit. All summary jurisdiction,” be 
observed, 'is the oreiture of Statute and on 
the principle that title could not be intend¬ 
ed to be deaided by an inferior tribunal, 
there has arisen the well-established rale 
that 6very Statute giving summary juris¬ 
diction has the implied restriction as to 
title and the Justices must hold their hands 
if a bona fide claim cf right is set up. On tbe 
other hand, in somo Statutes, as the High¬ 
way Acts, the terms need to show that the 
Justices were not to hold their hands even 
if a right were set up.” 

No doubt the Justices were supposed to 
know all about the local highways and ore 
reason why in my opinion this presumption 
should not be intruded into the Criminal 
Procedure Code, is that I doubt whether it 
has been consistently applied in England, 
It was not applied, for instance, in Williams 
v Adame (34), acd Vaughan, Ex parte (35). 
while it was applied in R(g. v. Justices (f 
1'ortct (3d) and Reg. v. ttimpson (37), 
At any rate where it is not applied, the 
Justices retain full jurisdiction of the nature 
affirmed in Reg. v. Bolton (38), aDd where it 
is applied the jurisdiction ceases cn a bona fide 
claim of title being raised. 

In England, again, tbe Superior Courts 
derive their jurisdiction to decide questions 
of right and title from the Common Law and 
may at one time 1 ave regarded encroach¬ 
ments with suspicion. Tbe jurisdiction of 
the Indian Courts from the highest to tbe 
lowest depends on Statute. No doubt Civil 


(32 (1857) 7 El. &;BI. 863 at p. 671; 27 L. J. M. O. 
28,3 Jur. n. s.) 1213; 6 W. R. 6',9; 119 E. R. 1463; 29 
L.T. 210, 110 R. R. 660. 

(33) (1872» 7 Q. B. 333; 4i L J. M. O. 81; 26 L. T. 
611; 20 W. R 382. 

(34) (1802. 2 B. & S. 312; 31 L. J. M. 0. 109; 8 Jur. 

8,6 1 6 h. T. (N. 8.) 790; 127 R. R. 379; 121 E. 
Ju. 1039. 


(46) (1868> 2,Q, B. 114, 7 B. & S. 902; 36 L. J. 

0. 17; 16 L. T. 277; 16 W. K. 198. 

(30) (I860) 35 L. .7. M. 0. 211. 

(37) (1803) 9 Cox 0. O. 366; 32 L. J. M. C. 208; 4 

*01* Jur - (N. c.) 41, 8L. T. 630; 129 R. R. 7 
142 E. R, 472. 

<2,8) (t84U 1 Q B. 6^; 4 P. & D. 679, 5 Jur. 11 
18 E, a. 1051, 10 L. J. M. 0. 49, 65 R. R. 209. 


Courts of various grades have been creitod 
for the speoial purpose of deciding Questions 
of right and title. Bat as time goes on, 
various powers may be oonforred either on 
existing Courts or on netly created Courts 
outside the raDga of the ordinary Civil 
Courts. If tbe presumption that none but 
a Civil Court is to decide a question of right 
or title is admitted in one oa?e, it may be 
extended to other oases and to other tribunals 
created, it may bp, for some particular pur¬ 
pose or to administer some particular Ac". 
Q lite recently a tribunal was created by the 
Calcutta Improvement Act for purposes of 
that Act and only tbe other day the Presi¬ 
dent of the Tribunal was vested with certain 
powers to deal with rents in Calautta. 
Indian Statutes being of the modern charac¬ 
ter, it seems to me wholly advantageous 
and desirable that they should be inier- 
preted by the ordinary canons without resort 
to an adventitious presumption reoognieed, 
it may be, in England, but not sanctioned 
by general principle and not authorised by 
anything in the Indian General Clauses Aot, 
wbioh is itself, so far as it goes, a statutory 
Code of oonstruotioD. It is for the Legis¬ 
lature when it creates a new jurisdiction to 
define and limit tbe extent of that juris¬ 
diction, as it does, for example, io tbe Small 
Cause Courts Aot, and when tbe question 
arises what powers are or are not conferred, 
the answer cugbt to be found within the four 
corners of the Statute. 

In conferring powers relating to land 
or aDy other subject matter on Magistrates, 
it is easy to say, if that is tbe intention, 
that tbe Magistrate’s jurisdiction is ousted 
if a bona fide claim cf rightcr title is raised. 
Or tbe restriction may be qualified so that 
the Magistrate’s jurisdiction will not be 
affected unlees the claim made is not merely 
bona fids but also fair and reasonable t c./. 
White v. Feast (3i), Bex. v. French (39)], 
When we come to the aotual language and 
scheme of these sections, it is clear that the 
question of public way or no public way, if 
it ariser, is directly involved in the enquiry 
which the Magistrate or the Jury have to 
make. To use words wbioh occur in the 
caeep ( tbe question is an essential element 
in, or goes to the foundation and merits 

of, the enquiry. Ever, therefore, if this 
(39) (1902) 1 K. B. 637; 71 L. J. K. B. 3S2; 86 L. 
T. 687, 60 W. R. 655; 03 J. P. 487, 20 Cox. C. C. 200, 
18 T. L. R. 440. 
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were an English Statute it might well be 
debated whether the Magistrate had not 
a •omplete jurisdiction, Bat if, as I think, 
the language should b? interpreted without 
any presumption one way or the other, it is 
plain that the Magistrate or the Jury have 
full jurisdiction to deal with a question 
of right or title for the purpose of determin- 
ing whether a conditional order is reason¬ 
able and proper. The Jury, where there is 
a Jury, would presumably be persons acquaint* 
ed with the locality, the Legislature relying 
not on their knowledge of law but on their 
local knowledge. 

That construction is supported by the 
authority of Sir Richard Couch, 0. J. in 
Angelo's care (22) though the learned 
Chief Justice did not consider the question 
of ouster of jurisdiction now raised. It is 
strange that Angleo's case (22) does not appear 
to have been cited in argument or referred 
to in any subsequent care before the present. 
The case was deoided, as I have mentioned, 
under the Code of 1661 1869. I do not 
know whether the subsequent enlargement of 
the revieional jurisdiction of this Court was 
a factor in altering the course of opinion. 
Under the Code of 1861-69, the High 
Court oould only intervene in respect of 
error in law. Under later Codes the High 
Court in revision may question “ the correct¬ 
ness, legality or propriety” of any finding, 
sentence or order of an inferior Court and 
make an appropriate order. 

If then the Magistrate has this jurisdic* 
tion, it is difficult to justify the general in¬ 
structions laid down in Lurches Narain's case 
(3) dictating how he should act in the 
exeroise of his discretion. Such rules, 
with all respect, trespass beyond the legiti¬ 
mate sphere of interpretation and revision 
into the sphere of legislation. It is “wrong in 
principle for any Court or Judge to impose 
fetters on the exercise by themselves or 
others of powers which are left by law to 
their discretion in each case as it arises. ” 
Saunders v. Saunders (40). 

The instructions involve the distinction 
referred to in the second question submitted 
between bona fide claims of title which 
are well founded and bona <\de claims which 


(40) '1897) T. 89j 06 L. J. P. 57j 76 L. T. 330; 45 
W,R. 583. 


are ill-founded. This distinction was a new 
departure, which has not met with undiluted 
favour. [See Mukunda L\l Dey v. Haribole 
SaJn (6) and Peary Lil )dullicnv. Suren dr a 
Keshore Mitter (s)], 

I do not say that an order giving a defend¬ 
ant whose olaim the Magistrate considers 
ill-founded a limited opportunity to go to the 
Oivil Court is not within the Magistrate’s juris¬ 
diction, but he also has jurisdiction, and in 
some oases it may be bis duty, to act himself 
on bis own finding that the claim is ill- 
founded. It is matter for his discretion. As 
I apprehend, it would, in the earns sens?, be 
within the Magistrate’s discretion in such case 
to terminate his proceedings leaving it to 
either party desiring to do so to seek a remedy 
in the Civil Court in the usual way. All 
that can be said beforehand is that the 
existence of a bona Hie dispute of title may 

be an element for the Magistrate’s considera¬ 
tion. 

Then, again, there is the difference 
which the learned Judges authorised 
between the treatment of obstructions to 
public ways and the treatment of the 
other nuisances, specified in section 13.*, 
which affect the public health or safety. 
In the case of these other nuisances, the 
learned Judges say, the Magistrate is not to be 
fettered in the exercise of the powers given 
him by the considerations applicable to ob¬ 
structions to public ways. This difference of 
treatment is not easy to support. Questions of 
right, if not of title, may arise, for instance, in 
connection with the issue whether some 
trade should or should not be carried on in 
some ^ locality. That no real distinction 
exists is shown by the fact that in one or 
two subsequent cases (no doubt of an ex¬ 
ceptional character) this doctrine of urgency 
has been extended to obstructions to public 
wayp, though nothing in the way of danger 
to the public health or safety seems to have 
been involved [ Bel at Aliv.AbdurUahimd) 
and Fakir Mullick v. Emperor (15)]. 

It cannot be said that the possibility of a 
conflict between the Oivil and the Ori- 
mioal Courts was eliminated by the judg¬ 
ment in Luc^hee Narain's case (3). Even 
under the procedure there laid down a 
defendant might neglect the opportunity 
given him of going to the Oivil Court pend¬ 
ing the Magistrate’s proceedings. But be 
might still succeed, after the Magistrate 
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bad made a final order agaicist him, in 
establishing in the Oivil Court that the 
way was not a public way. Would the 
Magistrate be bound by the Civil Court 
decree P Sir Richard Oouoh thought that 
the Oivil Court had no power, in effecf, 
to reverse the Magistrate’s order besauee 
otherwise there might be a oonfiiot of 
juricdictioD. “ The consequence of that,” he 
Baid, "would be that there might be an¬ 
other order by the Magistrate, another 
Jury appointed, another similar finding, and 
then another suit, and so od. The law does 
not allow that.” Abeechoo Ohtinhr Sircar v. 
Bavenshato (41). The Fall Bench in Chuni • 
laVs case (26) overruled the view 
that the Magistrate’s order oould not be 
brought in question in the Oivil Court, 
but were silent as to the effect of conflicting 
deiisions. It may be that few Magistrates 
would go against a decree of the Civil 
Court. The danger miy be remote. Never¬ 
theless it exists and in some oombination of 
•ireum9tarces the point may arise and causo 
difficulty. 

In my opinion, the attempt made in Luckhee 
Narain*s case (3) to find a half way bouse be¬ 
tween holding that the Magistrate has no 
jurisdiction where a Iona fide claim of title 
is raised and holding that he has full 
jurisdiction, placed the law on an unsound 
and uncertain basis. There can only be 
two alternatives, either the Magistrate has 
this jurisdiction or he has not. if he has 
the jurisdiction, it is beyond the province 
of tbi9 Court to ourtail it. And the real 
difficulty in choosing between the two alter- 
natives for the purpose of answering the first 
question submitted is this, that in actual 
praotiee the distinction which LuckhecNarain’s 
case (3) draws between well and ill-founded 
claims has been generally disregarded, and the 
raising of a bona fide claim of title has been 
treated, apart from exceptional cases decided 
on the ground of urgency, as being in itself 
An effective bar to the Magistrate proceed¬ 
ing further, [c/, Quem Empress v. Bisseisur 
8ahu (2), Preonath Dey v- Qobonhone Malo 
(11) and Kamini Kumar Biswas v. Emperor 
(9)J. The case is often cited and pro¬ 
fession is made of following it, bat ia general 
the resalt has been as I have said. In 

I 

(41) 19 W, R. 845) 11 B, L. R. 9. 


that state of things my doubt has been 
whether tbici Ben.b should radically alter 
a pra.tme whi.h goes br.k to the Code of 

, . ,°f whether it should be left to the 

Legislature which is understood to be en- 

gaged in the revision of the present Code, 
to pnt its 'ntent'ons beyond all donbt. On 
the whole however, for the reasons whi.h 
I have endeavoured to express I agree with 
my Lord and Ttuuon, J„ that the first 
question referred to ns ehonld be answered 
m the nega ive. If it were answered in 
the affirmative further questions would 
arise whi.h need not now be .onsidered 

ft ‘°J he at whioh the obje.tion to 

the Magistrate’s jurisdi.ticn should be taken 

and as to the position of a Jury where the 

.la.m is made after the ease goes to them. 

Snbjeet to what I have already said I 

agree that an affirmative answer ehonld 

be returned to the first branch of the 

second question. Further than that I ex- 

press no opinion in regard to Bclat Mi', 
case (4). 

I agree that in the result the Rule should 
be discharged. 

Newb HOLD, J,—-There is very little differ, 
ense in praotioe between the rule of English 
Law that a bona Mu elaim o' title ousts the 
jurisdistion of Justices prosseding in a 
summary way and the effe.t of de.isions 
of this Court in revision that a Magistrate 
should stay h,s hand when in pro.eedings 
under seot.on 133 Criminal Pro.edure Code, 
he finds that a ela.m of title is raised bona 

Me _ No reference was made to this die- 
tin.t.on when the .aso was argued before 

myself. Bad there been we ehonld have 
framed the questions whi.h we referred for 
de.is.on by a Full Ben.h differently. The 
form in whi.h we have put the questions 
requires a desision on the point of ouster 
of jorisdietion. Now that I have sonsider. 
ed these questions from the point of view 
of a member of a Full Bench and am no 

longer bound to follow previous de.isions 
of Divisional Beu.hes, I am sonviu.ed that 
there is no ouster of jnrisdi.tion. I have 
read the judgment whi.h my learned brother! 
Richardson, J. has just delivered and find 

“* 8 „ 6 ! f I*™* ^ agreement with hia 

views that I do not think it ne.essary to 

^ g m°ent. t aa ‘ hf “ 1 with "that 
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Geose, J.—The questions referred to the 
Foil Benoh for determination are a9 follows:— 

" When in proceedings under section 133, 
Criminal Procedure Code, arising oat of an 
alleged obstruction of a way used by the 
public, the defendant seta up a claim of right 
wbioh ia found by the Magiatrate to be made 
in good faith, ia the Magistrate's jurisdiction 
entirely ousted P 

* Or can the Magistrate, if he does not 
think this claim well-founded though be 
•onsiders it made in good faith, allow the 
defendant a reasonable time to assert thia 
•laim by a civil auit and if he doea not 
go to the Civil Court within aush time or 
fails there, can the Magistrate continue the 
proceedings under eeo’.ion 133, Criminal 
Procedure Code ? 

Was the oaee of Belat Ali v, Abdur Rahim 
(4), giving effect to the dictom in Luchhte 
Narcin Bcncr;ee v. Ram Kumar (3), rightly 

decided ?” 

Tl e present reference has arisen ont of 
an application to thia Court under the pro¬ 
visions of reetion 43 J cf the Code of 
Criminal Procedure by one Rtm Sagar 
Manda), described as one of the second 
party, against whom proceedings under 
section 1 3 *, Criminal Procedure Code, had 
been instituted on the complaint of one 
Alck Naskar and reveral others. It was 
alleged that Ram Sagar Mandal and another 
person bad included within their homestead 
a porticn cf a public road and had erected 
a cowshed thereon. Ram Sagar Mandal 
showed sauce denying the existence cf the 
alleged public road and setting up a claim 
to the land in dispute. The Magistrate was 
of cpin:’ei that the claim of Ram Sagar 
Mandal, though not substantiated, was not 
a mere pretence and had not been raised to 
oost the jurisdiction cf the Court bub that 
it had been raised Iona fiie. He thereupon 
directed that the second party should go to 
the Civil Court within a date fixed by him, 
namely, wibhin the 25th May 1921, and 
that in the event of the seennd party not going 
to lh9 Civil Court within the said period, 
tbo trial should be continued. The peti¬ 
tioner did not go to the Civil Court and 
thereupon the Magistrate directed witnesces 
to be summoned. 

On behalf cf the petitioner it was con« 
tended before the Division Benoh and also 
before ue that cn the Magistrate’s finding 


that the petitioner’s claim was bona fide , hie 
jurisdiction under section 133, Criminal 
Procedure Code, came to an end and that 
he was not justiSed in oontinuiug the pro* 
ceedings under section 133, Criminal Pro¬ 
cedure Code, simply because the petitioner 
had failed to bring a suit in the Civil Court, 
On behalf of the opposite party, the con: 
tention was put forward that, having regard 
to the findings arrived at by the Magistrate, 
the jurisdiction of the Magistrate bad not 
been ousted and that he was justified in mak- 
ing the order in the manner in which he did. 
In order to appreciate the contentions set 
out above, it is necessary to refer to 
the terms of section 133 and of tha 
sections whioh follow in Chapter X of 
the Criminal Procedure Code and to 
some of the more important cases decided 
under section 133 of the Criminal Procedure 
Code, The sections, it Deed hardly be stated, 
have to be interpreted according to the 
natural meaning of the words U 3 ed. Section 
133, so far as it relates to the case before n*, 
lays down that whenever the Magistrates 
mentioned in the section consider on receiving 
a Police report or other information and on 
taking eotb evidence, if any, as they think fit, 
that any unlawful obstruction or nuisance 
should be removed from any way, river or 
channel which is or may be lawfully used by 
the pnblio or from any pnblic place, they 
may make a conditional order directing the 
removal of such obstruction or nuisance or 
directing the person responsible for the 
obstruction or nuisance to appear before a 
Magistrate and move to have the order set 
aside or modified in manner indicated in the 
Statute. Section 134 deale with the service 
of notification of the conditional order made 
under section 133. Section 135 lays down 
the courses open to the person against whom 
the conditional order has been made. He can 
either porform the act directed in the condi. 
tional order within the time limited therein 
or appear and show oauee against the condi¬ 
tional order or he can apply to the Magia- 
trate to appoint a Jury to consider whether 
the conditional order ii reasonable and pro. 
per. The procedure which i9 to be followed in 
the event of the person affected failing to take 
advantage of the provisions of section 135, 
and also in the event of the person affected 
following the provieioni of section 135, ic 
indicated in seeHone 133 to 141 ol the Ori* 
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minal Procedure Code. Farther, in eases 
where there i3 likelihood of imminent danger 
or iDjttry cf a serione kind to the public. the 
Magistrate is empowered by section 142, to 
issue, whether a Jury is to be or has been 
appointed or not, such an injunotion to the 
person against whom the oonditional order 
has been made, as is required to obviate or 
prevent enth danger or injury pending the 
determination of the matter. 

It may be noted in passing that eeation 133 
of the preeent Code of Criminal Procedure 
•orresponds to section 521 of the Code of 
1872, whith again oorresponds to eettion 303 
of the Code of 1861. Under the Code cf 
1872, it was held by this Coarfc that in 
proceedings under section 521 of that Codr, if 
a claim of private right were set np in respect 
of what was alleged to be a thoroughfare or 
pnblio plate,, the Magistrate could not make 
any order under section 52), and the follow¬ 
ing ecotions, but wa9 to prooeed under section 
532 (which corresponds to section 147 of the 
Code of 1882, and of the present Code), so 
that the person olaiming such private right 
should have an opportunity of having the 
question raised by him duly enquired into 
and determined. It is unnecessary to refer 
to the oases in support of thin view : they will 
ba found collected io the case of Chanter* 
noth iFew, In the mct'.er of the Itti'icn of (21) 
Tue ratio of (be decisions was that it was do 
part of the duty either of the Magist ate or of 
a Jury aoting ueder section 526 of the Code 
of JS72, to determine the rights of parties 
io property. Then oimo the Code cf 1882, 
and in the ea*e of Bascrud in Bhviah v. 
Baharali (£0) Mr, Just'oe Wilson observed as 
followsIt has been more than once held 
by this Court that the powers now embodied 
in sections 133 to 137, with regard to the 
obstruction of public ways, are not to be 
cxcroieed where there is a bonafUe dispute as 
to the existence of the public right. In the 
present case it is plain that the right of way 
is really in dispute, and that its existence is 
at least open to doubt. No order, therefore, 
can be made under the sections referred tr, 
nntil the public right has been established by 
• proper legal prcoccdirgs, c’.vil or criminal.” 
It is to be remembered that tbe Cede of 1882 
-and the present Code of 18y8 did not and 
does not iu section 147 as in section 532, the 
•oriesponlipg section of tie Code of 1872, 
give a Criminal Coart power to deal with eaeh 

18 


a matter. The oaee in Baseruddtn Biuiah 
v. Baharali (20) was followed without any 
discussion in tbe oases reported as An'tcr Meet 
v. Snbiir Mea (27j and Lai Mioh v. Nazir 
Khalothi (28). 

In Luchhee Nurd a Bane*jee v. Ram Kumar 
(3) the question was discussed at some 
length and tbe capes under tbe Code of 1372 
were referred to. It was pointed out by 
Prinsep and Pigo f , JJ., that in accordance 
with the Jait mentioned decisions it had been 
held by this Court that a Magistrate proceed¬ 
ing under the like sections of the Code of 
1832, was no f , when a bent *ile claim of title 
was set up, to prooeed to make an order but 
was to allow the party setting up such a claim 
to substantiate it if he could do eo by civil 
proceedings. It was further pointed out that 
there were no proper provisions in Chapter X 
of the Code of Criminal Procedure for an 
enquiry into disputed qaestion i of title and 
that it could not have been held to have been 
the intention of the Legislature that questions 
of this nature raised Iona fide should be finally 
decided in a summary manner and to the 
exclusion of any recourse to the Civil Courts. 
In the case in Luekhee Narain Baner)et v. Ram 
Kunar (3), the learned Judges after pointing 
out that these decisions in question did not 
go to the jurisdiction of the Magistrate bub 
only to the mode in whioh Magistrates should 
exercise their potoere, observed further as 
followa on page 571 : — 

“When such a question is bom file raised 
the Magistrate ought not to make an order 
ander these sections of the Code, but should 
allow an opportunity for the determination of 
tbe question by tbe Civil Oonrt. 

'‘The claim of title must, however, Jn 
order that it shooll be allowed to have this 
be bent *He and not a mere pretence .to 
oust jurisdiction, and it is for the Magistrate 
to eay whether the claim be horn fide or a 
mere pretence. The Magistrate cannot, of 
course, in determining thir, decide contrary to 
the facts that the claim is not made Iona fid* 
but must have reasonable and probibj cau?e 
for his decision, whioh will be subject to 
revision by this Court. The role, however, 
that a hum/i/e claim of title ought not ,to 
be determined in summary proceedings before 
tbe Magistrate is subject to this, that the 
objeo.ion must be raided by the defendant.at 
or before the hearing; be cannot be heard 
afterwards to object to tbe rosalt of praeoed« u 
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ing3 to which he has deliberately submitted 
himself,” 

The broad principle thui laid down in 
LuMec Nor.iin Banerjee v. Ram Kumir (.’ 3 ) 
has been followed or referred to with approval 
or has been acted upon in num 9 rou 3 
eases in this Court and does not seem 
to have been questioned at all in subse¬ 
quent oases: but the controversy, such as 
it has been, has raged round a dis¬ 
tinction drawn ii Luc\hes Narain 
Baneij.c v. Ram Kumar (3) between a claim 
of right whioh tbe Magistrate thinks well- 
founded and a olaim of right whi«h the 
Magistrate does not think well-founded but 
•oosidersto have been made bom fide. The 
remark?, last referred to, have been considered 
in several oases as has been pointed out in the 
referring order; they have been followed 
and effsat given to them in the ease of 
Belat Ali v, Abdur Rahim (4), 

Tbe rale laid down in tbe oase in Luchhee 
Nave in Bantr]ee v. Ram Kumar (3) that a 
bona fide olaim of title ought net to be deter- 
mined in summary proceedings before the 
Magistrate is often desoribed as amounting to 
this, namely, that the Magistrate, having 
jurisdiction to enter npon the enquiry and 
having rightly entered upon it, becomes 
incapacitated to proceed beoause some fact 
appears which ousts his jurisdiction. No 
doubt it is a principle of the English Common 
Law that the jurisdiction of Jastices is ousted 
by a bona fide claim of title on the part of a 
defendant ; but it is to be noted that in 
England it has been held that although a 
•laim of title is put forward bom fide by the 
defendant, if such a claim is necessarily 
involved in the very question which the Magie- 
trates have to decide, their jurisdiction is not 
ousted [B'tf. v. Bradley (42)]. In this country 
we have to proceed upon the words of the 
Statute as we had them. Now, excess of 
jurisdiction may either exist at the time when 
the Magistrate embarks upon the enquiry 
under section 133 and when tbe conditional 
order is made and in that case there is no 
jurisdiction to hear tbe case at all—a con¬ 
tingency which is excluded by the terms of 
the Statute itself, or it may crop up in tbe 
course of the hearing. When the Magistrate 
embarks upon an enquiry under section 133, 
Criminal Procedure Code, there is clearly no 

(42) (1894) 70 L. r r. 379; 03 L. J. M. C, 183, 10 K. 

17 Cos C. C. 799; 58 J. P. 199. 
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want of jurisdiction as has been shown above ; 
and having regard to the very careful and 
guarded language used by the learned Judges 
in Luckhec Narain Banerjee v. Ram Kumar (3), 
I find it difficult to say that the assertion of a 
bona fide olaim of title casts tbe jurisdiction 
of the Magistrate in the sense in which the 
expression is used and understood in England. 
One test for ascertaining whether a matter is 
within the jurisdiction of tbe Magistrate >or 
not is to consider tbe nature of the arguments 
need against the Magistrate. If there was 
no jurisdiction the Magistrate ought Dot 
to have entered into the enquiry at all: 
but if the argument is that the Magistrate’s 
authority is Dot fettered in any way in 
cases where danger to public health or 
safety is involved but is fettered in other 
oases, it is quite clear that the Magistrate 
has jurisdiction. Where a Magistrate decides 
one way when be ought to have decided 
another way, that is not, in my opinioo, 
absence or want of jurisdiction. The manner 
in whioh the Magistrate’s discretion ought 
to be exercised in a particular set of circum¬ 
stances is a different matter altogether and has 
nothing to do with questions of jurisdiction. 

In my opinion there cannot be aDy 
manner of doubt having regard to tbe 
provisions of section 133 that the Magis¬ 
trate has complete jurisdiotion when he 
makes the conditional order nnder section 
133. If the person, against whom tbe 
conditional order has been made, has a 
bona fiac olaim of right, he should draw 
the attention of the Magistrate to it at the 
earliest possible moment. On such a 
olaim being put forward it is for the 
Magistrate to say whether the olaim has 
been advanced before him with some show 
of reason and whether it is something 
more than a bare assertion; in other 
words it is for the Magistrate to say 
whether there is a real or substantial ques* 
tion between the parties to be tried ont. 

If the Magistrate is of opinion that there 
is euth a qaestion, he ought to stay his 
hands at once and take no further action 
in tbe matter but refer the parties to 
the C vil Court. Whether or - not the 
olaim can be ultimately maintained in 
tbe Civil Court is altogether another 
matter; it is not for the Magistrate to 
enquire into all the circumstances to see 
if it is impossible. But if tbe slftim of 


( 
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right pnfc forward is of a iharaater 
unknown to the law, the Magistrate is 
under no obligation to stay his hands 
although it is bona fide ; in other words 
a mere belief in a right, although bona 
fide, ought not to be enffivient to indnse 
the Magistrate to stay his hands. This 
does not mean, however, that the Magis* 
trate is to embark npon a prolonged 
enquiry into what has been desoribed 
as the degrees of bona fids in the slaim 
of right advansed before him. For 
instanae, where the enoroaohment or 
obstruction complained of is upon a way 
admittedly public, there cannot be any 
question that the Magistrate must proceed 
beyond the stage of the conditional 
order, 6ven if a claim of right were put 
forward by a person believing in the claim. 

The view taken above is not inconsist¬ 
ent with what has been held to be the 
proper procedure to be followed in oases 
of emergency where there is likelihood 
of imminent danger or injury of a serious 
kind to the public. Indeed the Magis¬ 
trate’s discretion in cases of danger 
to public health or safety cannot be 
fettered as is amply recognised at page 573 of 
I. L. B>. 15 Oal. [Luckhee Narain Barteriee v. 
R+m Kumar (3) I, 

I, therefore, answer the first question by 
Baying that if the Magistrate finds that 
there is a real or substantial question to 
be tried out between the parties he ought 
in the exercise of his. discretion to stay 
his bands and not proceed any further 
after making the conditional order under 
section 133. In my opinion it is not a case 
of ouster of jurisdiction and there is no ouster 
of jurisdiction, 

I answer the second question by saying 
that the Magistrate is entitled to continue 
the proceedings where the objeotor shows 
nothing more than a mere belief in the 
claim of right put forward. The Magistrate 
is not entitled to direct the objector to go to 
the Oivil Court because in his opinion the 
claim of right cannot be ultimately maintained. 
So far as the case of Belat Ah v. Aldur 
Rahim ( 4 ) is not inconsistent with the above 
view, it was rightly decided. 

As regards the matter out of which 
the present reference has arisen, I read 
the Magistrate’s order as meaning that be 
tras of opinion that no real or substantial 
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question of title between the parties had 
been raised before him. If I am right in 
this interpretation of the Magistrate’s order, 
it fellows that the Magistrate was not 
bound to stay his bands. In this view of 
the matter I would discharge the Rule 
which was issued by the Divisional Benoh. 

8. d. Rule discharged. 


PATNA H GH COURT. 

Criminal Rivjsion No. 612 of 1921. 

January 22, 1922. 

Fretent :—Mr, Justice Jwala Prasad. 
BIRNARAYAN SINGH— Petitioner 

venus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 189^1 439— 

Accused acquitted - Judgment of acquittal recorded— 
Case “not false” according to Magistrate’s own impres¬ 
sion—Direction that case be entered as 'true’ in Police 
register — Magistrate’s own impression and direction , 
recorded as part of judgment —Revision—High Court's 
power to expunge — Judicial or executive order — Govern¬ 
ment oj India Act, *915 6 Qeo. V, C. 6 lj — 

Acquittal - Rot guilty—Judicial functions—Executive 
powers—Evidence of character—Admissibility of judg¬ 
ment of acquittal for injuring character of acquitted 
\person , 

In a case of extortion against a Police Officer tho 
Trying Magistrate, finding tho prosecution evidence 
as in ufficient and unconvinoing and the defence 
evidence as more convincing, recorded a judgment 
of acquittal but added that his own impression was 
that the case was “not false” and that it should be 
entered as “true” in the Police register. The Police 
Officer sought in revision that that part of the 
Magistrate’s judgment which casta slur upon his 
character and was inconsistent with the verdict of 
acquittal may be expunged: 

Held, 1 that, the order of the Magistrate being a 
judicial one, the High Court had power to deal with 
it under section 439, Criminal Procedure Code, and 
that it had also power to deal with it under its 
general superintendence under the Government of 
India Act: Lp. *99, col. 2.] 

Emperor v. Thomas Tellako, 14 Ind, Cas. 643; 13 Cf, 
L, J. 259; o Bur. L. T. 20, referred to. 

(2) that as a judicial ordsr the order objected to 
was illegal and inconsistent with the judgment of 
acquittal, that as an executive order it had no busi- 
ness to be in a judgment; and that, therefore, whe¬ 
ther executive or judicial, it should he expunged 
from the judgment. LP- *99, col. 2.] 

No suggestions of any kind can bo made against 
the accused when a verdict of not guilty is recorded 
except that of establishing his complete innocence, 
[p. 198, col 2.3 

Rex v Plummer, (1902) 2 K. B. 339 at p. 348; 71 
L. J. K B. 805, 66 J. P. 647, 86 L. T. 830, 18 T. L, 
R. 0 .9, 5i W. R. >37, 20 Cox C. O. 243, referred to. 

Even a judgment of acquittal, merely upon the 
benefit of doubt being given to the accused by reason 

gf suspicious circumstances in the case of tjie 
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prosecution is entitled to be regarded as a complete 
exoneration of the accused [p. 1 98, col. I.] 

A Magistrate exercising judicial functions has to 
divest himself for a moment of his executive powers 
and has to forget himself that he has to deal with the 
person before him as an executive authority, [p. 199, 
col. 2 ] 

Judgments of acquittal are not admissible in evi¬ 
dence even in a case where the character of the 
person is directly under enquiry under section 110 of 
the Code of Criminal Procedure; far less can it be 
permitted to be used by the Magistrate in this case 
for the purpose for which he recorded it in his 
judgment, namely, to throw a slur upon the character 
of the Sub-Tnspector for executive or administrative 
purposes, [p. 198, col. 2 p. 199, col. 2.] 

Emperor v Noni Gopal Gupta , 10 Tnd. Cas 582: 15 
C. W. N. 693: 38 0.559: 12 Cr. L. J. 288 S Pulin 
Behary Das v. Emperor, 16 Ind. Cas. 257; 16 C. W. 
N. 1105; 15 C. L. J. 617:13 Cr .L. J. 609 and 
Rajendra Narayan Stngh v. Emperor , 18 Tnd. Cas. 
14«: 17 C. W. N. 238; 16 C. L. J. 467; 14 Cr. L. J. 5, 
referred to. 

Petition for revision against an order 
pasted by the Deputy Magistrate, Dalton* 
ganj, dated the I7th September 1921. 

Mr. Sambhu Saran , for the Petitioner, 

Mr, H. L. Kandbeolyar, Assistant Govern¬ 
ment Advocate, for the Crown. 

JUDGMENT.—This Rale was issued 
by Adami and Butknill, JJ , against the 
following order passed by the Magistrate of 
Daltonganj, dated the 17th September 
1921 :— 

* At the same time my impression after 
goiDg through all the evidence and Polioe 
papers, etc , in the case is that the oiee is 
not false. I do not believe that any money 
was extorted from Rim Pratap Singh, bat 
it seems tome that the other two complian- 
ants were made to pay some money before 
they were let off, bat on account of their 
beiDg influenced by Ram Pratap Singh and 
Jai Pragash Singh, who wanted to improve 
nponthe facts, they hav6 not told a genuine 
story and have mixed np facts and tbas made 
their evidence untrustworthy and unsafe. 
Enter truf; sections 384 and 334—114, Indian 
Penal Code.*’ 

The petitioner is the Sab Inspector of 
Police and was called npon to stand bis 
trial before the Magistrate npon charges 
under the aforesaid sections 884 and 
384-114, Indian Penal Code along with 
one Mabadeo Pori, for having extorted 
money from three persons, namely, Ram 
Pratap fcingh (P. W. No. I), Badri Dasadh 
(P. W. No. 2) BDd'Baklan Dasadh (P. W. 
No. 3). of village Snndi^^a, in connection 
^jtb ap enquiry into a oaee of wrongful coo- 


imi 

finement, assault, els , alleged before the Sab- 
Iospeator by a womaD, Deomonia Mallabin, 
against 24 persons of the village. 

The defence in the case of the aoonsed 
was that the entiie care was false aDd con' 
cooted, bavirg been engineered by a veteran 
enemy of the aocased. The trial ended 
in the acquittal of the aocased of all 
the oharges, The Magistrate examined the 
facts of the case and the evidence in a vary 
great detail. 

The case of the prosecution and the wit¬ 
nesses cn behalf of the prosecution was that 
money was paid to the accused persons on 
the sixth day of their arrival in the village. 
To rebut this the defence filed diaries 
of the case of Deomonia Maliahin from the 
16th to the 20th of April showing that the 
Sub-Inspector reached village S mdipura on 
the 16th of April, at 11 a. m , and left the 
village at 4 i. m. on the 20fcb, and thereby 
proving that he could not be in the village 
on the date on which the extortion is said to 
have taken place. In enpport of this, the 
Sub-Inspector also filed the personal diary 
of the Head Constable Abdul Rashid. The 
learned Magistrate accepted the defence 
case to be true and stigmatised the case of 
the prosecution to be false in the following 
words : — 

Thus there can be no doubt that the 
statement that money was paid to the accused 
persoDsat Sundipura on the sixth day of 
their arrival there (on the 21st April J921) 
is false.” 

Similarly be characterised the statement 
of the witnesses on the point in the following 
words : — 

That it was perhaps forgotten that the 
witnesses thereby rendered t> eir evidence 
valueless by their statements being shown 
to be contrary to facts.” 

The learned Deputy Magistrate proved 
by means of documentary evidence stated 
by him in his judgment that Ram Pratap 
Singh, complainant, had perjared himself at 
every material point of the c»sp. He relied 
upon the bail-bonds (Exhibits G, H, I, J and 
K) containing the thumb impressions of 
the bailors, showing that those persons were 
present in Daltoganj Court on the ltth of 
April and cocsequently "if any payment wie 
made, it must have been made on or before 
the 19th of April.” 

As to the persous named above baviog 
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been called upon by the Sab-Inspeotcr for 
purpoge cf negotiation at or about the time 
the rearsh of the hcuse was made, the learn* 
ed Magistrate accepted the version of the 
aeoused that the houses were searahed by 
the Head Constable and that the Sub-Inspec¬ 
tor was examining the complainant and the 
witnesses on the 18th and the 19th and took 
bail from the acsused on the fifth day. This 
be arrived at also upon a reference to the 
documentary evidence in the «ase, and same 
to the following ocnolnsion :— 

The prosecution evidence on this point has 
already b.en shown to be unreliable and the 
prevaricating statements made by the proseoa- 
tion witnesses on these points clearly show 
that they were not speaking the truth. I hold 
that the de'ense version on this point is the 
correct one.” 

As regards the actual payment and the 
motive for payment, the learned Magistrate 
devoted three typed pages of his judgment 
in order to show the material contradictions 
and improbabil ties in the story told by the 
eomplainan's and their witnesses of their 
having been threatened to be tied by ropes 
and having made the psyments alleged by 
them to the Sub-Inspector. He held that 
Ram Pratap Singh and his cousin Jai Pra- 
gash Singh were the most influential men 
in the vi ligeand were clsver men and oculd 
not eaa ly be doped into doing a thing they 
did not like. As a result of the close inves¬ 
tigation and ssrutiny of the evidenoa upon 
the point of payment by the three persons 
Ram Partap Singh, Badri Dasadh aid 
Bhnkhan Dasadh, the learned Magistrate 
recorded a olear and definite finding in the 
following words: — 

It will be seen from the above that the 
proseoution evidence is dissrepant and self, 
•ontradistory almost at every point regarding 
payment and time and motive. The diaries 
of the ease of Deomonia oonolusively show 
that all the prosesation witnesses have told 
lies regarding the date of payment.” 

He ala a sritioises the attitade of Ram 
Pratap Singh and Jai Pragash Singh in the 
matter. He oloses his examination of the 
evidenoe in the following words :— 

Prom the above it will be seen that the 
prcsaiotiou evidence is insoffi jieat and uncon¬ 
vincing and baviog been rabatted in material 
details by the maoh more aonviming defense 
evidence in the form of dooumouts cann:t be 


asaepted. Coupled with the nature of the 
evidenae, there are the irregularities in the 
proceedings, and the tffast of all these taken 
together is to make the case a failure. The 
result is that I hold that the prosecution has 
failed to prove its case and I fiad that none 
of the two aocused is guilty of the charges 
framed against him. I accordingly acquit 
them under section 253, Criminal Procedure 
Code”. 

The trial of the case and the enquiry in'o 
the oharges of the accused ended hare. The 
only issue before the Court upon the charges 
was whether the proseoution proved its case 
or not against the accuse!, or to put it 
shortly, whether the accused were guilty or 
not of the offencas charge!, All the points 
that arosa in connection with the charges 
for the de'ermination of the Court ware set 
forth in the preceding paragraphs of his 
judgment and his decisions were reoorded 
thereon seriatim with detailed reasons for 
lho£e decisions. Tbe jadgment, therefore, 
was complete, and after tbe aforesaid verdict 
of acquittal was recorded, no otter point 
arose before the Magistral. It is said that 
the remark in question was added obviously 
for the purpose of administrative entry 
of the case being true or false nnder para¬ 
graph 314, Chapter XIII, of the Police Ma¬ 
nual. Now, the object of this rule is to have 
a record of the opinion of the Magistrate 
upon the first information reports and final 
reports in cognizable case received from 
stations and outposts. Clause (d) of the 
rale requires the entry of the case to be ia 
the form of one of the following iu the 
general regis l er :—true, intentionally true, 
mistake of law, mistake of fact, ncn-cognis- 
able or not investigated, and the order with 
respect to the entry is to b3 made by the 
Magistrate of the district:, the Magistrate in 
charge of criminal c^ses at Sadar and the 
Magistrate in charge of .Sub-Divisions [vide 
•laase (6)). This rule does not apply to 
Magistrates trying the case. The register 
has to be filled in by the classes of Magis¬ 
trates mentioned above, and he is obviously 
to do tha^ upon the result of the ease. The 
Magistrate trying the case may net necessa¬ 
rily be one of the three kinds of Magistrates, 
namely, the District Magistrate, the Magis¬ 
trate in charge of crimiaal oases i r Sadar 
or the Sab Divisional Magistrate, as is 
contemplated by the rule. Therefore, it waj 
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not the judioial function of the Magistrate, 
"who tried this case, to record this order in 
hia judgment of the ease. That judgment 
was a judgment of acquittal, and on a 
perusal of that judgment another Magis¬ 
trate (whose duty was to record an eotry in 
the register) was to find out what should be 
the nature of the entry. The entry in ques¬ 
tion is purely executive and administrative, 
and after the case had ended in the acquit¬ 
tal of the accused, the Magistrate had noth¬ 
ing more to decide as to what his personal 
impression was as regards the guilt or in¬ 
nocence of the accused. The judgment 
recorded in the present case by the Magis¬ 
trate was a judgment entirely in favour of 
the accused. Nowhere throughout the judg¬ 
ment he snspeoted the defence made by the 
aocused. On the other hand, he aooepted all 
the counter-versions of the oase, at each 
stage, made by the accused. In the present 
case the accused being a responsible officer, 
namely, the Sub-Inspector of Police chose to 
give evidence and his own version of the oase. 
He took upon himself the responsibility of 
disclosing what truly happened. He 

did not content himself with only throwing 
doubt upon the case of the prosemfc’on 
to obtain an acquittal by reason of the benefit 
of the doubt, as is often done by an 
accused in an ordinary position. He 

went further and laid his own case in order 
to show what the 'ruth was. The investiga¬ 
tion of the Magistrate, and, I may observe, 
a careful and searching investigation led to 
the conclusion that the prosecution case was 
improbable, false and ooncooted at every 
stage, and that the version of the accuse 1 
was true in its substance. In vain have I 
ransacked the judgment of the Court to 
find out a single sentence about doubt and 
suspicion thrown upon the oase of the 
defence. It was, as I may be able to say, 
an honourable aoquittal. Even a judg¬ 
ment of acquittal, merely upon the benefit 
of doubt being given to the accused by 
reason of suspicious circumstances in the 
case of the prosecution is entitled to be 
regarded as a complete exoneration of the 
accused. A judgment of the type recorded 
by the Magistrate in the present case stands 
on a still higher footing and is a verdict of 
an honourable exoneration of all the charges 
aDd stigma cist upon the accused. Still 
with a view to make a record of an exe- 
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•ufcive character the Magistrate thought it 
best to give his own impression and an 
impression derived, as he says (1) from 
the evidence generally which he had already 
discussed in detail and some to the con¬ 
clusion that the prosecution case was false 
and the version of the defence was true, 
(2) an impression derived from the Police 
papers, most of them may not be relevant 
and the accused had not the opportunity 
to meet and (3) an impression derived from 
what he says “etc ”, which is too vague 
to find place in the judgment. The 
Magistrate was not entitled to use all there 
kinds of expressions against the accused, 
in order to give him a character which 
may injure the accused and which may 
throw a suspicion upon the sarefnl judg¬ 
ment that he had already recorded just 
preceding the paragraph in question. The 
leading case of Bex v. Piummer (l) 
is aD authority for the proposition that do 
suggestions of any kind can he made 
against the accused when a verdict of not 
guilty is recorded except that of establish¬ 
ing. his complete innocence. Bruce, J., in 
that case observes 

“As to the note by Mr. Greaves in 
Russell on Crimes, 4th Edition, Vol III, page 
146, referred to in the judgment of Wright, 
J., where it is suggested that a verdict 
of not guilty is not to be taken as estab¬ 
lishing the innocence of the person acquit¬ 
ted, because the verdict may have been 
arrived at simply in consequence of the 
absence of evidence to prove the guilt, I 
think, it is a very dangerous principle to 
regard a verdict of not gnilty as not folly 
establishing the innocence of the person to 
whom it relates”. 

This decision has been followed in a 
number of cases in India, Emperor v. Nor.i 
Gopal Qupta (2) Pulxn Behary Bat 
v. Emperor (3) and Rale* dr* 

Narayan Singh v. Emperor (4). Judgments 
of acquittal are not admissible in evidense 
even in a oase where the character of the 
parson is dirpc’ly under enqniry under 

(1) (19C2i 2 K. B. 839 at p. 348: 71 L. J. K. B. 
805; 66 J. P. 647: 86 L. T. 836; 18 T. L. B. 659; 61 
W. R. 137; *0 Cox C. C. 243. 

i2t 10 Ind. f'as. 582; 16 0. W. N. 593; 38 C. 659; 
12 Cr. I. J 286. 

(3) 16 Ind. Caa. *67; 16 C. W. N. 1105; 15 0. L. J. 
5l7i 13 Cr L. J 609. 

•4) 18 Tnd. Cas. 149; 17 C. W. N. 238; 16 0. L.Ji 
467; 14 Cr. L. J. 6, 
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section 110 of Ibe Code of Criminal Pro* 
•ednre; far lees tan it be permitted to be 
need by the Magistrate in this case for the 
purpose for which he reeorded it in his 
judgment, namely, to throw a slur npon 
the eharaeter of the Sab Inspec‘or for exe- 
entive or administrative purposes, that is, 
to - complete a record or register as required 
under the Police Maoaal. Even assuming 
fdr the sake cf argument that the trying 
Magistrate in the present case Could under 
the v Poli fee ’Manual make an entry as to the 
casO^heing'' falie or true, his direction to 
enter 1 '(he case “true” is against his alear 
finding that it is false. 

Now, what is the meaning of the words 
“Enter true. Sections 384 and 381—114, 
Indian Petal Code” recorded by the Magis 
Mate ? An entry made under the said rule 
of the Police Manual of the falsity of a 
•aee, sash as “Enter falsa”, has been in¬ 
terpreted to mean a dissharge of the assused 
or a dismissal of the complaint even where 
the word dismissal” was not recorded 
under section 2C3 of the Code of Criminal 
Prcoedu r e. Therefore, the true interpreta¬ 
tion of the words 4 Eater tnu. Sections 384 
and 284—114, Indian Penal Code” means that 
the case of the complainants of a parti¬ 
cular charge cf extortion, which formed 
the subject matter cf specific charges 
against the aotused, was tree. Tris is 
wholly inconsistent with what the learned 
Magistrate has himself recorded in his 
judgment that- the case of the prosecution 
was not preved and was conceded and 
false. The principal charges under sections 
381 and 384 114, Indian Penal Cede, which 
the Magistrate now wants to be recorded 
ce true, were held by him to be false. 
Therefore, this entry, if it has ar y judioial 
meaning, is inconsistent with the considered 
judgment of the Magistrate and is sought 
to be supported only upon his impressions. 
As a judicial order it is, therefore, illegal, 
and is not in accordaros with his judgment. 
No reason has been given and, therefore, 
it must not stand in the judgment. As 
an executive order, it hae no businese to 
be there in a judicial pronouncement, 
without giving proper opportune 4 y to the 
aooused of meeting those impressions. The 
privilege of passing an opinion in a case 
of this kind, has been overstepped. Non- 
compliance with the strict provisions of the 


law took away the privilege which was 
given to the Magistrate against the subject. 
Such an entry has been interpreted by 
certain authorities as an entry of a purely 
executive character. If it is so, the Magis* 
Irate exeroising the judisial functions has to 
divest himself for a moment of his exe¬ 
cutive powers and has to forget himself 
that be has to deal with the person before 
him as an executive authority. What he 
would have done in his executive capacity, 
we are not concerned with. What he will 
d) in his executive capacity we do not 
want to know, nor can we stand in his 
way; but we do not want that a judicial 
p -ononneement should be disfigured, and 
the judioial functions exercised by a Magis¬ 
trate should be blurred in the manner in 
which the Magistrate has done in the 
present case. We do not at all want to 
enter into a general enquiry into the 
character of the Sub-Inspector, He may 
or may Dot be a habitual offender, all the 
specific charges brought against him have 
been held not to hi true and be has been 
acquitted without any suggestion of mis¬ 
conduct. 

It has also been argued that this Court 
cannot interfere with the order in question. 
1 have clearly shown that if it is a judicial 
order, this Court has power to deal with 
it. If it is aD executive order, it must 
not remain in the judgment. Taking aDy 
wievr of the case, this Court has jurisdic¬ 
tion in the ca-e. It ha9 been said that 
sio^iou of the Code of Criminal Pro- 

ceedore does not intend to cover a case 
of this kind, where the order passed is not 
based npon the evidecos but upon an 
impression, the order beiDg to enter true. 
When the order is deleted, the reasons in 
the preceding paragraph must also go. The 
High Court has also power to deal with a 
case of this kind under its general superin¬ 
tendence under the Government of India 
Aot. The power of the High Court to 
delete irrelvant orders of this kind has 
been upheld in the case of Emperor v. 
Thomas Fellako (5) where the irrelevant 
remarks and the Judge’s opinion on certain 
matters contained in the judgment were 
ordered to be expunged aod deleted on the 
ground that they were 4 ill-judged and 

(6) 14 Ind Caa. 643; 13 Cr. L. J. 269; 6 Bur. L. T, 

20 . 
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should not have found a place in a judg¬ 
ment in a criminal tiial.” Tbis case is 
stronger than that. 

I would, therefore, direct that the order 
of the Magistrate, whether it ia executive 
or judicial, in the two concluding paragraphs 
of his judgment should be expunged. 

8- d* Rule made absolute. 


OALCU1TA HIGH COURT. 
Criminal Revision Nob. 514 and 515 cp 1921. 

September 15, 1921. 

Present: —Mr. Justice Newhculd and 

Mr. Jnstioe Ghoee. 

JIARATDIN MOHAMMED and others— 

PITiT.ONEi S 
versus 

EMPEROR— Orpositb Party. 

Penal Code (Act XLV of 18^0^, .<?. 188 —Criminal 
Procedure Code (Act V of 1898,), s. 144, order under 
legality of , whether can be questioned. 

The mere fact that an application to revise an 
order under section 144, Criminal Procedure Code, 
was rejected by the High Court on the ground that 
when the application was made, the period of the 
onjler had elapsed, would not preclude a Magistrate 
in a trial, under section 188 of the Penal Code, 
from questioning the legality of the order under 
section 144 of the Criminal Procedure Code. 

Criminal rev’sion against an order cf the 
District Magistrate, Din*jprr, dated the 3rd 
May 1921, affirming that of the Sub' 
Divisional Magistrate, TbakurgaoD, dated 
the 11th January 1921. 

Babas Manmathi Nath Mukerjie and 
Pannalal Ohatter ee, for the Petitioners in 
Rule No. 514. 

Babu Vasarathi Sanyal, for the Petitioners 
in Rule No. 515. ; 

JUDGMENT.—These two Roles are direct* 
ed against a conviction of the petitioners 
nnder section 188, Indian Penal Cede. They 
were convicted on two trials ; but the appeals 
against the conviction were heard jointly by 
the learned District Magistrate of Dinaj- 
prre. The oonvisliona were based on the 
disobedience of an order urdar section 141, 
Criminal Procedure Code, which was passed 
by the Sub-Divisional Magistrate of -Tba* 
kurgaon forbidding the people in general 
especially the proprietor of Nit bazar hi oon- 
tiguouc to Labiri hat which was owned by 
a different proprietar fo hold the Nitbazar 
Jut on Mondays and Fridays. At the hear* 
jng of the appeals, it was urged th*t there 
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was no necessity of an order nnder sectirn 
144 of the Code of Criminal Procednre. The 
question of the legality of the order does not 
appear to have, been properly considered \y 
the'lower Appellate Conrt. That Court 
appears to have he’d that the order most be 
held to have been legally passed because -an 
application to the High Conrt against that 
order failed. Bat the application was reject¬ 
ed by this Conrt on the gronnd that at the 
time it was made the period of the order bad 
elapsed and it was staled when the order 
was passed that the question of the legality 
of the order could be raieed at the trial of 
the petitioners should they be prosecuted 
under section 188, Indian Penal Code. We, 
therefore, direct that the orders passed by tbe 
Appellate Court in these two cases be set 
aside and the appeals be re*heard. We 
think it desirable, as requested by the peti* 
tionei’s Vakil, that, tfce appeals should he 
re-heard not by tbe District Magistrate bnt 
by tbe Sessions Judge; and we order accord* 
iDgly. 

w. c A. Rules made absolute. 


LAHORE HIGH COURT. 

Original Oamc No. 92 cr 1920, 

April 16, 1920, 

Tresent : —Mr. Justice Scott*Smith. 

SUNDAR DAS and another— Oomv.ots . 

—Petitioner! 
versus 

EMPEROR—Rcipo.idint. 

Punjab Excise Act (I of 1014), ss. 68, 69, 65, 78- 
Licensee of liquor-shop contravening rules as to "keeping* 
correct registers—Sentence oj fine and order for for- 
feiture of liquor, validity of. 

The mere making of an inoorrect entry in the- 
regiatera, kept under rulea framed under sections 68r 
and 69 of the Punjab Excise Act, is not an offence 
in itself. It ia only a wilful contravention of any 
regulation made under aectiona 68 or 69 which isf 
punishable nnder section 65 of the Act. Tp. 201,* 
col. 2.] » 

An order directing forfeiture of liquor and empty „ 
bottles found in the shop is illegal and cannot be 
passed under section 78 of the Aofc. [p 201, col. 2r 
p. 2C2, col. 1.] 

Petition, nnder section 439 of tba Criminal 
Procedure Cede, for revision of an order of '< 
the Sessions Judge, Gujranwala, dated the 
2nd beptemher 191?, confirming that of 4 
tbe Revenue Officer, exorcising the powers 
of a M igietrate, First Class, Go jrat, dated 
the 16th May 1919. 



INDIAN OASES, 


▼•t LXTII] 

SDK DAI DAB f. KxPiEOR, 

•Mr. Mokand Lil Fart, for the Petitioners. 

JUDGMENT.—-The brief fasts of the 
•asO| cat of which the present applications 
for revision arose, areas follows :— % 

Sander Das and GaDpat Rai are joint 
lieenseea of a liquor shop at Mauz* Tanda 
in the Gajrat District. Two cases were 
started, one against Sander Das under 
seetion 61 of the Excise Act for illicit 
possession of country spirit at Miezi 
L akhanwal where he has no Bhop, and the 
other against Sandar Das, Gaopat Rai, and 
Haveli Ram, son of Sander Das, who works in 
the shop at Tends, under sections 65 and 7? of 
the Excise Act read with rule No. 314 framed 
under sestions 58 and 59 of the Act. Sander 
Das had a pass for the importation of two 
dr.xen bottles and four dczsn half-bottles of 
Tqnor for the shop at Tanda bat on arrival 
of the consignment at Gajrat foar of the 
large bottles were found to be missing. 
When the consignment reached Tanda, Haveli 
Ram entered in the register prescribed for 
the purposr, the reciept of two dczan large 
bottles and four dozen small bottles. He 
did not show that aoy of the bottles covered 
by the pass were missing. 

In the case under section 61 of the Act 
Sunder Das was convicted by the Trial Court 
bat his conviction was set aside by the learned 
Sessions Judge on appeal, it being held by 
that officer that Sandar Das was not found in 
possession of ary illicit liquor at Mauza 
Lakhanwal. In the other case he convicted 
all the three accused persons and fined them 
Rs, 25 eicb. The Magistrate disposed cf 
both the cases by one judgment and at the 
end pasted an order of forfeiture under 
section 78 of the Act by which he confiscated 
all the liquor found in the shop at Tanda, 80 
empty belt he also found there, and the 
bottles cf liquor said to have been found 
in Rundar Dab’s possession at Lakhanwal. 
He did not state in the judgment in which 
case the oidsrcf forfeiture was paesrd. If it 
was parsed in the cate nndtr seoti n 61 of the 
Excite Aot it should have been set aside by 
the Stations Judge when be accepted the 
appeal of Sandar Die. 

It is asked in revision that the convictions 
and sentences under sections 6), 77 and rule 
31 a of the Excise Act be set aside and 
that the order of forfeiture should also he 
set aside. The theory of the prosecution 
WAS that Sunder pas used to keep tome of 
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the bottles of liquor recieved in a consignment 
and take them to Lakhanwal and sell them 
there illegally, that this waa known to Haveli 
Ram who entered in the register the total 
number of bottles covered by the pass no 
matter whether he received the full number 
or not. As the conviction of Sandar Dags 
under section 61 has been set aside the 
alleged reason for the wrong entry by 
Haveli Ram in the register cannot be said 
to be proved. His explanation is that he 
intended in the evening to make an entry 
in the remarks column showing that so 
many bottles were missing and eo many 
were broken out of the consignment covered 
by the pass. Counsel points out that under 
rule 3) 4 all that is necessary is that thelicensee 
should maintain the registers prescribed 
and that these should show the true accounts 
of transactions from day to day. It was 
admitted by the Excise Inspector that tbe 
amount of sales is entered in tbe 

evening of tie day of sale and it is, 
therefore, contended that if tbe register be 
examined in the middle of the day it 
cannot be expected to show a complete 
account of all the transactions which had 
taken plaoe on that day and that it is only 
when tbe entries are completed in the even¬ 
ing that tbe record of transactions is oorrect 
aod up to date. It is quite clear that Haveli 
Ram should not have ehown 21 large bottles 
as received when only 18 bottles actually 
reached biro. Bat the mere making of an 
incorrect entry in the register was not in 
itself an offenoe. It is only a wilful con- 
travention of any regulations made under 
section 58 or 59 which is punishable uader 
section 65 of the Excise Aot. Haveli 
Ram’s explanation cannot, in my opinion, 
be said to be an unreasonable one and having 
regard to tbe fact that no sufficient reasons 
have been shown why he ahold have wilfully 
made a wrong entry, I think be i6 entitled to 
the benefit of the doubt. In my opinion 
be has been wrongly convicted of an offence 
uoder seotion 65 (6) of the Act and if hie . 
conviction is set aside those of Sandar 
Das and Ganpat Rai must also bs set 
aside. 

I, therefore, allow the revisions and set¬ 
ting asiJe the convictions acquit Sandar 
Das, Ganpat Rai, and Haveli Ram and order 
refund of the fines paid by i v tetu. As the 
assure 1 persons in both (lie cases have 
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been acquitted the order of forfeiture ie 
hereby set aside. 

I would alto point out that the order 
of forfeiture of the liquor aud empty bottles 
in the shop at Tanda was illegal aud could 
not have been passed under seabion 78 of 
the Aat. The offence, if any, committed at 
Tanda was merely a contravention of a 
rule as to the keeping of the registers 
framed under sections 58 aud 59 of the 
Act. No offence would appear to have 
been committed in respect of the liquor and 
of the empty bottles within the meaning of 
section 78. 

R. n, 

Rev'$ion allowed. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 476 of 1921, 

August 13, 1921. 

Present: —Mr. Justice Lindsay, 

SUNEHRI AND OTHERS-APPLICANTS 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 3899,1, »*. 867, 
424 —Judgment perjunctory — Illegality. 

Where a District Magistrate dispopses of an appeal 
against an order under section 110, Criminal Pro- 
oednre Code, passed in a case in which 42 witnesses 
were examined for the prosecution and 106 for the 
defence, in a few lines, making only some general 
observations on the volume of evidence, the judg- 
ment is perfunctory and not in accordance with law, 
and should be sot aside. 

Criminal revision against an order of the 
District Magistrate, Moradabad, dated the let 
July 1921. 

Mr. Nehal Ohand t for the Applicants, 

Mr. R. Malcomson , Assistant Government 
Advocate, for the Crown. 

FACTS appear from the following judg¬ 
ment of the District Magistrate, Moradabad: — 

In this caBe Sunehri and 6ve others have 
been ordered by the Sub* Divisional Officer 
to give security for good behaviour for one 
year or in default to suffer one year's 
imprisonment. They are alleged to form 
one gang and to be habitually engaged in 
committing theft, robbery, daooity and 
burglary. A very large number of witnesses 
have been examined on each aide. The 
number of witnesses called to the defence 



exceeds a hundred but I must weigh the 
quality of the evidence rather than count the 
number of witnesses. A large number of 
respectable persons, some of whom are 
closely connected with Sunehri, depose to the 
bad character of the gang. The defence 
witnesses, on the other hand, for the greater 
part belong to the same caste as most of the 
accused, that is to say, they are Go jars, a 
very turbulent tribe in these parts. 

I consider that the case against the 
accused would probably have been stronger 
had the Police been a little more careful in 
testing, the witnesses before they produced 
them in Conrt. But even setting aside the 
weaker witnesses for the prosecution there 
remains a very large mass of evidence which 
to my mind amply establishes the evil 
reputation of the accused as thieves, robberp, 
burglars and docoits. The defence witnesses 
on the other band have been unwilling to 
back their opinions with their money and not 
one of them has come forward to stand as 
security for the accused. 

The appeal is dismissed. 

JUDGMENT —The first ground taken in 
this revision is that the judgment of the 
Appellate Court is very perfunctory. That 
ground, in my opinion, is a good ground. I 
must set aside the orders of the District 
Magistrate and send the case back for re-trial 
and for proper consideration of the evidence. 
The case is a case under peotion 110 of the 
Code of Criminal Procedure and 42 witnesses 
were examined frr the prosecution and 1C6 
witnesses for the defence. The learned 
District Magistrate has disposed of the 
appeal in a few lines and has only made some 
general observations upon the volume of 
evidense whish was put before him. This is 
not a proper way of disposing of an appeal 
of this kind and the learned Disftrist 
Magistrate's judgment is not in accordance 
with law. The order is set aside and the 
case is sent back for re-trial and for the 
recording of a proper judgment. 

*■ H * Order set aside. 

Oate sent back. 
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PATNA HIGH COURT. 

Cbiminal Rivision No. 242 of 1922. 

June 2, 1922. 

Pretent :—Mr. Justice Adami. 

RAMPABITAR SINGH and others— 

Petitioners 

vertus 

KASIM ALI KHAN and others— 

Opposite Party. 

Criminal Procedure Code (Act V of 1898J, s. 145 
—Parties having good and valid claim to joint posses¬ 
sion — Jurisdiction—Dispossession within two months, 
nature of—Dispossession under decree, whether in¬ 
cluded. 

A Magistrate has no jurisdiction to take pro- 
oeedings under seotion 14* of the Code when a 
party has a good and valid claim to joint possession. 
Lp. *0>, col. A.] 

Semble —For the purpose of a decision under 
Section 145 the dispossession within two months 
must bo forcible and wrongful dispossession, and 
possession delivered under a deoree would not be a 
dispossession of that character, [p. 204, col. ».] 

Criminal revision against an order of the 
Deputy Magistrate, Gaya. 

Messrs. K . P, Jcyaucal, S. S. Bcse and B , 
Ohakravariy, for the Petitioners. 

Mr. Rattan Jan , for the Opposite Party. 

f 

JUDGMENT.—This application is direct- 
el against an order passed in proceedings 
taken under section 115, Criminal Prooedare 
Code, declaring the firtfc party to be in 
possession of an area of 4 \ 36 acres of land 
in village Horio. 

The first and second parties were oo* 
sharer landlords of the village, eajh having 
an eight anna share. 

In 1914 Gajadhar Singh and others in 
order to pay off the amount due by them 
under three decrees obtained by Karan 
Singh, sold 50 bighas of kasht land to Kali 
Obaran Singh and mortgaged 26 b'ghit of 
their katht holding to him. In 1917 Kali 
Oharan Singh sold the 50 bighas to Bechan 
Khan and Dhannkdbari Singh and assigned 
the mortgage to B?ohan Khan and Sadho 
La). Bachan Khan was admittedly the 
Farzidar cf Q isim Ali the first party, and 
Dannkdhari and Sadho are claimed by the 
Becond party as the Faizidara of their 
brother and karti , Ram Ohariter Singh. Oae 
l^bageswari Prrsad held a money-decree 
against Karan Singh, and in 1914 
elttaohed the three decrees obtained by 
Karan against Gajadhar, bat he sold the 
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decree to Qasim Ali first party in 1915, and 
the latter in execution of the three decrees 
of Karan Singh, entered a petition of 
satisfaction stating that the whole amount 
dne on the three decrees bad been paid. 
It is tte case of the first party, that Qasim 
aloDe paid the amount, the second party 
ever that they paid their half share of the 
amount in the name of Dhannkdhari their 
Farzidar, while the first party claim to 
have been in sole possession of the katht 
lands after their purchase, the second party 
claim that they held joint poespssioD, having 
paid half the purchase price. The first 
party in 1920 instituted a suit on the basis 
of the mortgage assigned to Bechan and 
Dhannkdhari in 1917, making the second 
party among others defendants. In that 
enit it was fonnd that the mortgage bond 
was not properly attested and valid and 
that consideration did not pass, it was also 
held that Qasim Ali had not aoted fairly 
and that he had managed to abstract certain 
doonments which went to help the defend¬ 
ant’s case. The Subordinate Judge also 
held that Qisim Ali did not alone pay the 
amount which satisfied Karan’s decrees. 
The enit was dismissed. While that suit 
was pending the second party instituted 
a snit for partition and obtained a preli¬ 
minary decree in 1920. After that decree 
tronble arose between the parties as to 
possession of the lands and on a Police 
report, proceedings under section 144 were 
started, the first party claiming exclusive 
possession and the second party joint pos¬ 
session, Thereafter the proceedings under 
section 144 were converted into proceedings 
under section 145, and later on the pro¬ 
ceedings were revised, bnt the revised 
proceedings did not contain clear particulars 
of the disputed land. The second party 
were called on to supply particulars of the 
lands they claimed, bnt as the final decree 
in the partition snit had not been passed 
the lands allotted to them _ had not been 
demarcated, they delayed filing the parti¬ 
culars until after the final deoree bad been 
passed They eventually claimed possession 
of 3 1 bighat out of the disputed area, 
being lands in the are* allotted to them 
by partition. The learned Magistrate con- 
si iered that the delay in famishing parti¬ 
culars told against the second party, peti¬ 
tioners, bat I am inclined ,to think that 
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Oq a report of the Police, dated the 
18th of November 1921, a notice was 
issaed under section 141 of the Code 
of Criminal Procedure against certain 
persons forbidding them to hold a new bazar 
and interfering with the long standing old 
Gondra bazar. This order was disobeyed 
and the offenders were prosecuted and con¬ 
victed under section 188, Indian Penal 
Code. 

Tbe Police on the 13th of December 1921 
reported that in spite of the conviction of 
the aforesaid persons their friends and 
helpers were threatening “to break again 
the cld Gondra bazar ” and were determined 
to hold a new bazar quite close to it and 
were ready to create a serious breach of the 
peace. Acsordingly, he prayed for a general 
notice agaimt the people preventing them 
from going to the particular plots where the 
new bazar was proposed to be held and to 
persuade customers to sit on the new bazar. 
As prayed by the Police, the Magistrate 
directed a general notice to be issued on the 
public and setved on the spot, in the follow¬ 
ing order :— 

“Issue a general order directed to the public 
frequenting the new market, or attending it 
to buy and sell, requiring them not to do so for 
tbe space of two months from date of service, 
and not to help in any way the continuance 
of the new bazar so that thereby there may 
be a speedy remedy to prevent an imminent 
breath of the peace between tbe old bazar people 
and these setting up and continuing the new 
one.” 

On the 20th of December, the Sub-Ins¬ 
pector of Police reported against the present 
petitioners, stating that in spite of the order 
of the Magistrate under section 144, these 
persons, “set the orders at defiance and did 
not eare for tbe legal orders duly promulgat¬ 
ed. They persuaded people and customers 
to sit in the new bazar though they were 
quite willing to obey the orders and go to 
tbe old bazar*” 

Says the Sub Inspector ;— 

“ They have deliberately disobeyed the 
orders and I, therefore, pray that they may 
be prosecuted under section 188, Indian 
Penal Code, for such disobedience.” 

The Magistrate called upon the petitioners 
to Bbow sacse why they shoald not be 
prosecuted for the disobedience of the 


orders under ssction 144 lawfully promul¬ 
gated. On the 4th of January 1922 the 
petitioners showed ouse. They denied that 
they ever held the market and also that any 
market was hel 1 on the land in question, 
or that they kept any shop thereon. They 
also attacked the order of the Magistrate 
and the notic9 issued against them on 
Virions legal grounds. In short, they 
disclaimed any •onneotion with the new 
bazar or the plot on which it was held. They 
also denied having in any way disobeyed the 
order of the Magistrate. 

f 

The Magistrate on the same day con¬ 
sidered that objection and held that no 
sufficient reason was shown as to why the 
ordt-r under seotion 476 of tbe Code 
of Ciiminal Procedure should not be 
passed directing their prosecution, He he’d 
that, “the notice was general notice directed 
to the public under clause (3) of section 144, 
Criminal Procedure Code, in order to prevent 
an imminent likelihood of a breach of the 
peace between the people connected with the 
t vo bazars, the old and the new, meeting at 
the same place and on the same days of the 
week.” 

Continuing the Magistrate says :— 

Every member of the market gciog 
to the bazar prohibited under the said 
order, which was duly promulgated by 
beat of dram, and helping by his presence 
to oontinns the bazar in defiance of the said 
order which was a lawful one, is liable to 
prosecution for disobedienca of order under 
section 188, Indian PeDal Cede. Tbe local 
Polica has reported that these men after 
the proclamation presuaded the people 
and the enstamers to sit on in the new 
bazar,” • 

It was contended that the order of tbe 
Magistrate under seotion 144 was wholly 
illegal and without jurisdiction inasmuch 
a9 it was a general order prohibiting no ne* 
market to be held in tbe vioiuity of the old 
market and such an order was calculated 
to interfere with the lawful exercise of the 
right of the people owning and possessing 
the land on whioh the new market was held. 
It is true that the general order under 
seotion 144 of the Code restraining the holding 
of a hat or market is not permissibly 
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Rakhal Das Singh [Sinfta] v. Emperor (l). 
Bat the notice in the present oase, whioh has 
been read to me, shows that the prohibition 
related only to the holding of the market 
on the same days as the old market 
is held and the objsot of the prohibition 
is to prevent a breaoh of the peaao. 
The order passed by the Magistrate and 
the notiae issued nnder seation 144 in the 
present aase are aovered by the deaision 
of a Fall Benah in the oase of Bykuntram 
Shiha Boy v, Meajan (2), and also by the 
deaision in the aase of Nagendro Nath 
isicas v. Rakhal Das Sinha (3), which has 
been quoted by the Magistrate in his 
explanation submitted to this Court. The 
last ruling has disaussed the previous 
authorities in the aase and has held that 
the order 6nah as the one that was passed 
in the present oase under seation 144 is 
legal. It is also olear that the disobedience 
of such an order is punishable under 
seotion 188 , Indian Penal Code, proseoution 
for whioh might be started either by the 
sanation given under seation 195 of the 
Code of Criminal Procedure, or by an order 
Passed under seotion 47 i of the Code. 
This view is also supported by the oase 
of Projapat Jha v. Emperor (4). J, there¬ 
fore, hold that there is no defeat or want 
of jurisdiction in the order passed by the 
Magistrate under section 144 of the 
Code of Criminal Procedure, It is not a 
general order, but it only prohibits the 
holding of the new market on the same days 
as those on whioh the old market is held. 
The prohibition against auy person going 
to the place and sitting there for the purpose 
of holding the market or for the purpose of 
helping others and customers to carry on 
the market seems to me to be covered by 
section^ 144 under which a Magistrate may 
direct any person to abstain from a certain 
aot. ’ The fact that the petitioners have no 
concern with the land in question in the 
sense that they do not own or possess it,. 
doe3 not ab3 live them from the respon ibili- 

aiT obeyiD8r ^e P'ohibition enjoined upon 
them under seotion 144 and directing them 

(1) 16 Ind Cas. 056, 1 9 0. W. N. 248; 13 Cr L. J. 611 . 

(2) 18 W. R Cr. 47; 10 B. L. It. F. B. ^34. 

49 Ind. Gas. 97; 23 0. W. N. 141; ZO Or. L. J. 

6 r ln A Ca9 ‘ 15 il 14 °* W > 234 afc P- 230; 11 
V*» b. J. 49, 


to abstain from doing the aforemid act. 
The contention would have applied had the 
order of the Magistrate been “to take cer. 
tain order with certain property” in the 
possession or under the management of 
these persous under another clause of 
Eection 144. Therefore, in agreement with 
the view of the learned Government Advo¬ 
cate, I hold that the petitioners cannot plead 
in their defence that they are not liable for 
prosecution under section 188, Indian Penal 
Code, because they do not own or possess the 
land in question. The order nnder sec'ion 
144 was, therefore, valid and a disTbedienoe 
of that order is punishable under eection 1:8, 
Indain P«inl Code, and if the petitioners iu 
defiance of tbe order of the Magistrate under 
seotion 141 went to the place and persnaded 
people and customers to sit in the Dew 
market they disobyed the order of the Magis. 
trate, but tbe disobedience of such au 
order itself is not punishable under 

section 188 UDbss that disobedience. 

causes or tends to cause obstruction, an¬ 
noyance or injury to any person lawfally 
employed’’. 

In other words, tbe petitioners wool! 
not come within the purview of section 1*8 
uuless the disobedience of the order of (he 
Magistrate caused any annoyance, injury cr 
obstruction to the old baz»r which was being 
held in the vicinity. The petitioners deny in 
their petition, showing cause, having com¬ 
mitted the offence. 

Now, let us see whether the order of the 
Magistrate under section 476 of the Code 
of Criminal Procedure does in any way take 
into aoconufc the fact that there was no 
obstruction, annoyance or injury caused to 
the rival market. The order of the Magis¬ 
trate i3 silent upon the point. It stops short 
with holding that the petitioners disobeyed 
the notice promulgated noder section 144 
of tbe Code of Criminal Procedure. The 
report of the Police is also silent upon the 
point, and the only ground urged by the 
Police for au action to be taken under 
8€c:ion lc8, Indian Penal Code, is that the 
petitioners “d.d not care for the legal orders 
duly promulgated”, it appears to me that 
neither the Police nor the Magistrate directed 
their minds to the most essential element for 
oonstitu ing an offence under secsion lc8, 
Indian Penal Code, namely, that the dis¬ 
obedience complained of jnust cause or tend 
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to o*u 3 e ob»trae v .ion, a-moyin*3 or injury t) 
aB y person lawfully era ploy ad. Nov, if a 
couviatioa bad taken plac3 io the ab:eao3 ot 

tbe aforesaid element requisite for al offdnia 

under section IBS, the conviction would have 
baeneet aiide, Brcj) Nath Ghose v ' Emperor 
(5). It may bj urged, and it has boan urged 
by tbe learned Government Advoca l e in this 
•asa that the previous reports of the Polios 
charly indicated that there was a serious 
danger to a breach of the peace and tbe order 
of the Magistrate passed under sec ian life 
also 63 j forth the said fact ; but that is not 
enough. That was a condition required to 
bsfaUlled for the ini i ition of pr)se3ding8 
under section 144 and for the notice to 
be issued under that seotioD under which a 
Magistrate ean assume jurisdiction only 
when there is a danger to a bieich of the 
p 0 ac 3 . The prosecution for the disibedienca 
of an order can only lie when the §nbs?qient 
disobedierci of the ordar promulgated 
under saotion 144 was likely to cause 
annoyance, obstruction or injury to apersin 
lawfully employed. The reply to the aTga- 
mentof the leiroed Government Advocate 
wao given by Prinsep. J., ii tbe case of 
Brojo Nath Qhoie v. Emperor (5) in the 

following order:— 

'‘Now, there is not only ncevideme as to 
the probable result of disobedient* to the 
order under section 141, but thara is no 
sufficient ground upon which such a finding 
eould have bean arrived at. No doubt, within 
our experUnae, the establ shment of a rival 
hat at a place near to an old hat and to be 
held on tbe same day has often led to a 
breach of the peaoe, but it would not be 
safe or proper that suab oiourrentes do some¬ 
times take plaie should alone form a sufficient 
ground for a conviction under saotion 188, 
Indian Penal Code. It would be as well to 
consider that tbe prevalence of a arimo in a 
particular totality was evidence that tbe accus¬ 
ed did commit such a arime without any 
evidenae thereof. 

The present ossa has not reached the 
Bta^e of oonviation, but only has reached 
the direalion by tbe Magistrate under sea- 
tioD 476 fcbe Code of Criminal Procedure; 
but the' principle of tbe aforezaid decision 
.hould apply to tbe .ass in it. present stage 
also, inasmuch as in giving direction for the 

(6) 4 0. W. N. 828. 
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proseaution the Court is bounds to find that 
thare was a prima facie eass with respeoi to 
all th9 elements whiah are essential to con¬ 
stitute tbe offenoa with respeot to whiah tbe 
order under seation 476 of the Cods is 
passad. An order wbiob does not sat forth 
all the elements of an offence aovared by r it 
is, therefore, without jurisdiction, Under 
similar ciranmstanses their Lord*hips of tbe 
Calautta High Court in fha caie of Frojapat 
Jhi v. Emperor (4), referred to abeve, 
set aside thesanotion given by the Magistrate 
for a proseiucion onder seation 188, Indian 
PeDal Code. Their Lordships observed : — 

*'A Magistrate shculd not sauotiou a pro¬ 
secution under seolion 1S8, unlees he thinks 
that all the elements necessary far a couvia- 
tion are present. In tha judgment of the 
Magistrate aud in the subsequent order of 
the Sassions Judge, there is nothing to show 
that either offiaer ever applied bij mind at 
all to the question whether (he disobedienae 
of this order caused or tended to aause an- 
noyanae, injury, obstruction or a riot. In 
tbe explanation (as in tbe present ease) 
submitted by tbe Magistrate he has entirely 
ignored the two grounds on which the Rile 
wai issued and has aonfioad himself to dia* 
cussing other points in the patidon with res- 
peat to which he was not consulted. We, there¬ 
fore, derive no assistance from his explana¬ 
tion in dealing with this point. There is 
nothing to show, as we have stated, that the 
Magistrate thought that disob3dience to bis 
order tended to aaace a riot. That being s'*, 
we think the sanction is wrong, and must ba 
set eside”. 

Accepting the soundness of tbe aforesaid 
view, I set aside the order passad in this 
case against the petitioners under section 
476 of tbe Code of Criminal Procedure. The 
proceedings are quashed. 

J. P. 

Proceedings quashel* 



Vol. LXV1I] INDIAN OASES. 209 

QANESH BAMCH4NDRA KDLKARNI 0. LAXMIBAI VENEATEBH NABAYAN. 


BOMBAY HIGH COURT. 

Seo'kd Civil Appeal No. 912 of 1918, 

December 6,1921. 

Present Sir Norman Muleod, Kt„ Chief 
Justiae, and Mr. Justiae Shah, 
GANESH RAMOHANDRA KULKARNI 

AND ANOTHER —PLAINTIFFS-APPELLANTS 

versus 

LAXMIBAI VENKATE3H NARAYAN 

|and another —Defendants—R_espondints. 

Civil Procedure Code (Act XIV oj 188?^, *s. 13, 244 
—Bes judicata— Suit by Hindu widow dismissed as 
barred by s. 214, Civil Procedure Code — Subsequent 
suit by reversioners, maintainability oj —Vatan lands — 
Alienation by widow—Legal necessity. 

In execution of a money-decree obtained against a 
vatandar during his lifetime the property was put 
up for sale by the Court after his death and pur¬ 
chased by a vatandar of the same vatan. In the 
execution proceedings the judgment-debtor was 
represented by his widow who subsequently filed a 
sui'c for a declaration that the sale was illegal. The 
suit was dismissed as barred by section 244 of the Civil 
Procedure Code, 1882. The widow died and within 
twelve years the plaintiff who was one of the rever¬ 
sionary heirs sued for possession of the lands The 
defence raised was that the suit was barred by res 
judicata and that the sale was binding upon the 
reversioner: 

• Held, (1) that the suit was not barred by res 
judicata as there was no adjudication on the merits 
as between the widow and the purohaser which could 
affect the reversioners; [p. 210, col. J.] 

(2) that the sale was valid and binding upon the 
reversioners as it was in execution of a money- 
decree against her deceased husband and therefore 
for a legal necessity, [p. 210, col 1.] 

Obiter. —At a Court sale an auction-purchaser can 
get only suoh rights as could have been conveyed 
to him by a private sale. [p. 210, col. 1.] 

Setond appeal from the decision of the 
Assistant Judge, Belgaum, in Appeal 
No, 87 of 1910, modifying the dearee 
paeeed by the Subordinate Judge at Gokak, 
.in Civil Suit No. 502 of 1913. 

Mr. fttlkanth Atmaram , for the Appellant. 

Mr. H . O . Kulkarni , for Responc eat JS o. 2. 

JUDGMENT. 

Sinn, J.— In this seoond appeal we era 
•oLoarntd only with Survey No. 4 and (he 
eastern half of Survey No. i6 of Kamatnur, 
-These were vctm lands held by GopaJ. 
He died in 1894, In execution of a money- 
desree obtained against Gopal daring bis 
lifetime, the properiy was pat up for sale 
by the Court and puraha6ed by one Narayan 
in 1895. He got possession in September 
1897. Ha was a vatandar of the same 
vatan. In these execution ptoseedings tie 
judgment-debtor was represented by his 
widow* It does not appear whether obe 

14 


raiisd any objeotion to the sale in the 
execution proeeedinge : but she filed Sait 
No. 6S2 of 1897 for a dealaratioo that the 
sale was illegal. This etiit was dismissed cn 
(he ground that it was barred by sootion 
244 of the Code of Civil Proaedare of 
1882 and that she shoald have raised the 
objeation in the exeiution proaeedinge. 
The sale aertifiaate does not in terms 
state whose right, tide and interest were 
put up for sale but it shows that there 
was a sale of the lands in qu9stion. The 
widow died in November 1901. The 
present sait is filed by some of the rever- 
eioners as the heirs of Gopal. The elairn 
is ns sted in respeat of these partianlar 
lands by the defendants who elairn under 
Narayan on the ground that the sale is 
binding upon the reversioners and that 
they have aeqaired a title by adverse 
possession for over twelve years from the 
time they got possession in 1897, 

The Trial Court held that the oaaso of 
aetion aiorued to the reversioners on the 
death of the widow iu 1901 and that as the 
alaim was made within twelve years from 
that time the suit was not time-barred. 
It farther held that as the land was 
vatan properly the sale was inoperative as 
it was not liab’e to be sold after the 
death of tbe last male holder. Aoaordingly 
the plaintiffs’ alaim in respeot of the lands 
was decreed. 

The lower Appellate Court has dismissed 
the plaintiffs’ suit on the ground that the 
question whether the sale was invalid was 
ret 'juiicata in virtue of the decision in 

B'i; No. 687 of 1897 filed by Kashibai. 

in the appeal before us it is urged that 
the 6ale is not binding upon the reversionary 
heirs of Qjpal and that tbe question is not 
res judcata. 

As regards the p’.ea of res . udicata, the 
lower Appellate Court apparently had only 
the dearee in the suit and not the jadg* 
men*. A aartified oopy of the judgment 
has been put in here as it was not possible 
to deal with this point satisfaatorify with¬ 
out referring to the judgment. The lower 
Appellate Court sboull have insisted upon 
having the jidgmont before deaiding the 
po’n\ It appears from the jadgmenttbat 
tbe sait was dismissed on the gronnd that 
it related to a question whiah should have 
boon raised iu oxetukiou prosoodinga and 
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that it was barred by aect'on 241 of the 
Code then in for.e. There was no adjadi.a- 
tion on the merits of tbe question. It 
does not appear that in the t xu.ntion pro- 

'T , th6 "' dowbad raised any obje.tion 
to the tale. Thns there was no adjndieation 
as between the widow and the purchaser 
whiih aould affeofc the reversioners. The 
plea of resjudtcota must, thereforr, fail. 

As regards tbe question as to the yaliii'y 

8 * ,e * Mem » t0 ™ that it was 
valid and binding upon the reversioners, 
lhe anclion.pnrohaser is a vitiniar of 
the same tatan ; and an alienation of 
of these vote, lauds by Gopal daring his 
lifetime in favour rf the pnrebaser would 
not have been invalid under eeetion 5 of tbe 

Bjmbiy Bereditary tlffiies A.t. Bat Gopil 

did hot effeot any alienation during his life, 
time. The widow inherited her husband's 
pn p irty meluding these ia<oi lands. S'e 
would be able to alienate her bn bind's 
immove ible properly fer legal nooeesily : and 
though the re would be a epe.ial reatrietion 
on her powers in viriue of seation 5 of the 
Bombay Hereditary Olfi.es Act, ebe might be 
able to deal with the v.tm property as a 
Hindu widow for legal neaaeeily provided 
the alienee was a tat n dar of the same 

IhlT't.h n T 8 , her pj6I ' t; ° D ' « i* dear 
that at the Coart sale the au.tion pur.haser 

eonld get only sueh right as she aould have 

eonveyed by a private sale to him. At the 

date of the Bale Gopal wae dead : and though 

thi 8 t d f fi. r ^ fer8 *° the lends it seems to 
me that at the date of the eale the purehater 

the wido T r, ' 8h ‘' ‘ itle and int8r09t 
the widow. In the pre.ent ease the eale wae 

!a “ooey deeree against Gopal. 
The widow would be bound to D av the 
deeretal debt of her deceased hnaband ; and 
unless it were proved that she had other 
moveab e estate of her hueband from whi.h 
the debt aould have been defrayed the sale 

* C ? al D8 *o«3ity and as eu.h 
U would be binding upon the reversioners. 

We have the fa.t that she allowed the rolai. 

to be 8 ° Jd ,n execution of the deoree, 
wh"h she wae bound to satisfy. An aliena- 
iion by her for that purpose would be biudiog 
upon tbe reversioner«: and 1 do not sea any 
reason why the Court .ala should not aonvey 
euoh title as a sale by h V for the purpose 
aould have sonveyed, On the whole, there- 
fore, I am of opinion that tho sale was good 
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not only during her lifetime, but also against 
toe reversioners. 

The deoree of the lower Appellate Court 
as regards these lands is right and most 
be eon6rmed with eoets. The appeal is die. 

mi9feo. 

Maclbo*. 0. J.—I agree. 

J. r. & n, k. Decree confirmed. 

CALCUTTA HIGH COURT. 

APPI1L8 FBOM APPIL£, 41 £ ORDER Noj, 372 ' 

APD 373 OF 1919. 

p t T A . Angn8fc28 .19*l. 

Present-, Just'ee Sir Asutosh Mookerjee. Kt., 

aE< ^ ^I p - Josliee PantoD. 

KLSUM KUMARIDASI— Defendam 

Appeli a>t 


versus 

DASARATHl SitNHA—P liint ff 

_ —Respondent. 

Law—Succession—Posthumous son. rights of 
-Ahenation by widow, if binding-Analogy of adopted 

The^Vht r °/ famdtj fMenent, application of. 

. u l S i f successic «. under Hindu Law ia a 
right which vests immediately on the death of th« 

owner of the property and cannot under any circa™ 
stances remain in abeyance in expectation n e 

there il * preferdble heir - To this fundamental ride 
l a PP a »*eut exception in the case of a child 
already conceived and in the womb of it* * 

who will, on his birth, divest the estate of !„» lr 
the m th r title r inforior t0 Wa own who has taken in 

The title of a posthumous son relates back to the 
tune of the death of his father, [p 2 x col 2 1 

The rights of an after-born sonin the cae of a 

b.Xho°uld be th d P t e8ta - e h 7 hia mother before his 

r IhtJ • I? bG detci L m,ned on the analogy of his 
rights m the event of a partition before his birth 

bvT^alienat V P °; tha . moaa BOa would not be bound 
oy an alienation by his mother of his paternal 

estate before his birth, [p. *1 ..cols. . & *.] 

on eu®l°gy °f a family settlement being binding 

“ “» -PPjioable to each a caao“Tof 

preWous act 7 n a Pt6 f SO “’ s ri « hta t® question 
(JhitTr 5 ?\ f tbe ado P tln g widow, [p 216, col. 21 

born when C it i* U . abo £ n °bild is supposed to be 

but this fiction H ° r lt3 benefit to be so considered 

accrues to thip i ° 6S not r a PP 1 7 when the advantage 
accrues to third persons [p. 213 , col 1 ] * , 

Bity before ^ nmadeb7tho widoff for legal neces. ' 
f before adoption is valid and will bind the 

necessity aIienafcion made without such 

tf“’- ks •..“.? sss 

do!iv7itm y w 8 m aga 7 t th ! »<«®Pted P aon and *2S 
for thU n h \ lhe T, 8 ht3 of tbe adopted son are, 

the motne^t P orh^ ee x 0d 4 - tO Sprin » into existence at 
of ^thS wiSnL L h ad °P tlon a .ud displace tne rights 
the widows p«f Q / l? n °i fc awa ^ fc ^ e determination of 

atb - «- ««• — * 
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Appeals against tbe decision of the Sub¬ 
ordinate Judge, Hngbli, dated tbe 25th 
July 1919, reversing that of the Munsif, 
Howrah, dated tbe 2lst December 1919. 

Baba Bhupendra Kumar Ghose, for tbe 
Appellant. 

Bom * for th e Respondent. 
— Tbo subject-matter of the 
litigation which has led np to these two 

appeals is the estate left by one Prem- 
oband Smba, who died on the 2ist Novem¬ 
ber 19C0. He had married twioe. By 

i J 8 ?* Bk . w ** e » Nrityamoyee, who died in 
ms lifetime, he had a daughter, Ku«um 
amari, who had been already married 
and had a son, Haripada by name. By 
his second wife. Katyayini, he had a 
daughter, Subhasini, who was born on tbe 
rd June 1899. His seoond wife was 
pregnant at tbe time of his death and 
gave birth to a posthumous son on tbe 
18ih May 190J, who was subsequently 
named Dasarathi. The relationship of the 

parties is set out in the following genea- 
logiaal table: 


First wife =PKEMCHAND SIVGHA 
Nifcyamayi, died 21 at November ’ 
ldead; 1900. 

Kueumkuuiari, 
defendant No. 1 

Haripada. 


Second wife 
Katyayini, 
defendant 
No. 6 


Subhasini, Dasarathi, 

born 3rd Juno 1899. plaintiff, 

born Uth May 1901. 

Differences arose after the death of Prem- 
thand Sinha between his widow and her step- 
aughter as to the title to properties which 
stood in the name of the daughter, but which, 
it was alleged by the widow, really formed 

P a rj u es * a * e by her husband and was 
Deid by the daughter only asosteneible owner. 
Ultimately, a deed of relinquishment was 
exe.nted on the 2nd May 1901 between 

9 n!k W 1 w° W a ? d hep efce P*daughter. On the 
20th November 1915 the posthumous son 

represented by his sister as next friend, 

commenced this litigation for declaration 

?. * fclfc * e to the properties left by 

hie father and for recovery of possession 
with mesne profits. The claim rested on 
I e hypothesis that the posthumous sou 
fW not bound by tbo settlement wbieh 


had been effected a few days before his 
birth between his mother and his step¬ 
sister, on the assumption that his mother 
was entitled to the interest of a Hindu 
widow in the estate and her step-sister 
was one of the next reversioners. The 
olaim was resisted by the step-sister, who 
was the first defendant, and by a purchaser 
at a sale in execution of a decree for 
arrears of rent, who was joined as the 
seoond defendant. The Oourt of first instance 
dismissed the suit on the ground that 
the plaintiff was bound by the deed of 
relinquishment. On appeal, the Subordinate 
Judge has taken the contrary view and 
has remanded the suit for investigation of 
the other points in aontroversy between 
the parties. The step-daughter and the 
execution purchaser have preferred separate 
appeals. The substantial question which 
arises for consideration in these appeals 
ia, whether the posthumous son is bound 
by the deed of relinquishment between his 
mother and step-sister, executed shortly 
before his birth. 

The position of a posthumous sou has 
not escaped the attention of authoritative 
writers on Hindu jurisprudence. Indoed, 
at one time, his rights were so much res¬ 
pected that when a son was horn after a 
partition had taken place between a father 
and his sons, the partition was opened up 
again in order to give him the share, which 
he would have had, if he had then been alive; 

Vi8hnu-XVlll.3; Yajnavalkya 11-122. Re¬ 
ference may in this connection be made 
to Krishna v. Sami (1); Narasimha Razu v. 
Veerabhadra (2) and Bat Bithen Chand v. 
Asmaida Ever (3). Jimutavahana went 
so far as to hold that the rule was still 
applicable where the properly to be distributed 
was inherited from the grandfather ; because 
distribution of such property was illegal sa 
long as the mother was capable of bearing 
children, and, consequently, the rights of an 
afterborn child could not he prejudiced by 
the illegal act. Dayabhaga I 45, V1I-1Q 
RaghunandanII-30, 31, 36. This extreme view, 

however, is obsolete, and other writers, such 

as Manu 1X 9.216; Gautama XXVH1-26; 
and Narada XI*I 44, hold that a son born 

after a partition could only take his father's 

(1) 9 M. 64; 3 Tnd. Dec- 'n a.’ 441 F. B ). 

(2) 17 M. 287; 6 Tnd. Deo <n. b.» 199. 

(3) 11 I. A. 164 at p. 169; 6 A. 660 at p. 674} 4 
Bar, P. 0. J. 512, 3 lad. Pec. (if. s.) 861 (P. 0.), 


212 INDIAN 

KUSUM RtfMARI t)ASt t>, DA8AR4THI SINHA. 

sharp, representing him to the exclusion 
of the previously divided brethren ; Nawal 
Singh v. Bhagican Singh (4). Vijnaneswara 
reconciles this oonQiot of opinion, holding 
that the latter text% lay down the general 
role, while the former are limited to the 
oaee of a son, who was iD his mother’s 
womb at the time of partition, Jimutava* 
bana takes the same view ia oases where 
the partition is made, by the father, of 
his self-acquired property. Oonseqoently, in 
all oases where the number of eons would 
add to the number of sharers, if the preg* 
nanoy be known at the time, the distri¬ 
bution should be deferred till its result 
is aseerlained ; if it is not known and a eon 
is afterwards born, a re distribution must 
take plaoe of the estate as it then stands. 
Mitakehara I 6, 1-12; Dayabhaga VII.4 ; 
Yekeyamian v. Agniewatian [5), A al'das v. 
Eriahav Ohandra Dos (6). If the father had 
divided the whole property among his son’, 
retaining no share for himself, it is said 
that the sons with whom partition Las be6n 
made must allot, from their shares, a portion 
equal to their own, to an after bon sor, 
on the principle that the unborn son 
•annot be deprived of his share in the 
paternal estate by a prior partition; Vishnu as 
quoted by Jagannatb, Colebroke Book II-2C8; 
Ohengama Nayudu v. Mur.iiami Nayudu (7), 
The application of this prinsiple is expressly 
limited to the ease cf partition between 
father and sons and is not extended to a son 
born to a separate co-parcener other than 
the father, of the family after partition. 
The texts sited are applicable only to the 
•aee of the son en ventre sj mere at the date 
of partition : Qanpat Venkateah Detpande 
v, Qopalrao Venkateah (8), Shitajirao v. 
Vatantrao (9), 

The anxiety thus evinced for the promo¬ 
tion of the unborn son is reflected in the 
roles resognised in saees of succession. The 
right of succession, under Hindu Law, is a 
right which vests immediately on the death 
of U e owner of the property, and cannot, 

f4) 4 A, 427; A, W. N, (1882) 98; 2 Ind, Deo. (n. s ) 
1066. ■' 

• (6) 4 M. H. 0. B. 307. 

(0) 2 B. L. B. F. B.) 103 at pp. 118, 121; 11 W R 
(A. O. J.) U; 4 Mad. Jur. 29B; l Ind. Dec. (n s ) 639* 

• 17) 20 M. 76; 7 Ind. Dec. (n.s.) 52. 

(8) 23 B. 636; l Bom. L. E. 123; 12 Ind. Dec (n b ) 
425. 

(9) 2 Ind. Cae. 249, 33 B, 207; 10 Bom. B. L, 778. 
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under any oireumstanses, remain in abeyance 
in expectation of the birth of a preferable 
heir. To this fundamental rule, there is 
an apparent exception in the case of a 
child already conceived and in the womb 
of its mother, aDd it is well settled that 
a child, who is in the mother’s womb at 
the time of the death is, in contemplation 
of law, actually existing and will on his 
birth devest the estate of any person with a 
title inferior to his owd, who has taken in 
the meantime; Sae Lakki Prt’ia v. Bhairdb 
Ohand-a (10), Keshub v, Bithnu Pertaud 
(11), Bercjali v. Nubokiaaen (12), Kalidaa 
v Krtshan Ohandra Das (6), Jotendromohun 
To gore v, Ganen-iromohun Tagore (13 L 


loe favoured position which a child in 
embryo thus occupies under the Hindu 
Law in respect of partition and sutcessicn 
is by no means singular, for whatever may 
have teen the law in early times, it ia a 
rule generally adopted in mature systems of 
jurisprudence that a child in embryo is to 
be considered as bom, when it will be for 
its benefit so to be considered, although 
the question is not free from metaphysical 
difficulties whatever view wo may accept 
on the subject. In the Roman Law, existence 
was, for certain purposee, assumed to begin 
before birth. Thus, although upon the 
authority of Ulpian (Dg. 25, 4, I, I). 

_ The fruit of the body before it is born 
is part of the mother or the womb,” and 
natural capacity for rights begins with the 
birth of men, that is, the complete se¬ 
paration of a living human being.from the 
mother. . Paul points out the ways in which 
the embryo in the mother’s womb is recog- 
nfz:d by law : Attention is bestowed upon 
that which is in the womb, just the same 
as if. it had come to life, whenever a 
question arises as the embryo’s own privi - 
leges, although in no way benefiting another 
before it is born.” Dig. 1, 5, 7. “Our 
speaking of him whose birth is anticipated 
as though he were in existence, is correct 
when the question is as to his own right,*' 
Dig. 50, 16,231. ‘The ancients paid regard 
to the ohild in the womb in such way 

maintained r, shtg in it* favour 

- t ( 1 ? ri 183 ^ 6 SeK Bep S * D * A - 315 (new Ed. 867) 

7 Ind. Dec. (o. s.» 612 . 

Ul) (I860) Sev. 240. 

* 12) (1863) Sev. 2*8. 

W ( J, V) q«o A :> ? up : 47atp 67s9 B * i*. a-877, ia 

W. B. 369; 2 buth, P, U, J, 093 Sar. P.|0. J. 82 T 
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intact until the time of birth, as may be 
seen in the law of inheritance.” Dig, 5, 

4, 3, See Markby’s Jurisprudence 132; 
Holland’s Jurisprudence page 83, Sohm’s 
Institutes (Ledlie) Art. 2D SavigDy, 
System, Art, 62; Mackeldy’s Reman Law 
(Dropsie) Art. 669 ; Salkowski Roman 
Law (Whitfield) Art, 32 ; Gondsmit 
Pandects (Gould) Art. 21 ; Thibaufc Juri- 
sprudence (Lendley) Art. 103, and a 
valuable note thereon in the Appendix by 
the learned translator. Similarly, under the 
Rngl'iah" Law, as Sir William Blackstone 
puts it, an infant in venire sa mere is supposed 
to be born for many purposes ; it is capable 
of having a lsgaoy or a surrender of a copy 
hold estate made to it; it may have an 
estate assigned to it and it is enabled to 
have an estate limited ti its use and to 
take afterwards by such limitation as if it were 
then actually born”; Commentaries, Volume 
1-130; Doe d. Olarke v. Olarke (14). That ques* 
tions of considerable nicety may arise in the 
application of this doctrine to unforeseen 
combinations of events may ba conceded, and 
one of the most curious cases iu the books 
is probably that of Walker v. O. N. By, Oo. 
of Ireland (lb) where tbequestion of the liability 
of a carrier of passengers for injury to an 
unborn child came under consideration. But 
whatever difficulties may arise-in the applies* 
tion of the principle, it is well settled that 
an UDborn child, when it is for its benefit tobe 
so considered, is not ordinarily regarded 
as born for the benefit of third persons. See 
Savigny, System, Art. 62, (tr. Rattigan 
£• tr, Gaenoux, 11 p. 13) where he says; 

This fiction is universally restricted for 
the benefit of the child, and no one else 
ought to be permitted to employ it for his 
own purposes.” See also Voet. Com. Book f, 
Tit. V. Art, 5 (tr. Buchanan, p. 108), 
where it is pointed out that although those in 
the womb are considered as bom, whenever it 
ic for their advantage, this fiction of law 
ceases, if the advantage be not to those in 
the womb, but to third persons. See farther 
the judgment of Lord Chancellor Westbury 
m Blaseon* v. Blaston (16) where it 
wac said that the fiction or indulgence 

C4) 0705) 2 H. Bl. 39P; 120 E. R. 017s 3 R. R. 430. 

06 0891) 28 1,. R. Ir 09. 

00) 0804) 2 De G. J. & S. 065, 34 L. J. Ch. 18; 6 
R.05; 10 Jur. \n. s.) 1113; 11 L. T. 353; 13 W. R. 

IP; 40 E. R. 684; 189 R. R. 280. 
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of the law, which treats the unborn child 
as actually born, applies 0D?y for the 
purpose of enahliog the unborn child to 
take a benefit which, if boro, it would be 
entitled to, and that it is limited to cases 
where de commodia tpsius partus q if&ritur.** 
L^»rd Chancellor Hardwicke. however, in 
]V allis v. Hodson (17), while noticing that 
the Civil Law confined the ruls to cAses 
in which it was for the benefit of the 
child to be considered as born, stated 
broadly the roll to be that such child was 
to he considered living to all intents and 
purposes. On these principles, we must 
regard it as well settled that the title of 
the posthumous soa must be deemed to 
relate back to the time of death of his father. 

Reference has been made in the coarse 
of argument to the analogy of an adopted 
son who also, by a well-recognised fiction 
of law, enjoys, for maDy purposes, the 
rights and privileges to which he would 
have been entitled, if he had been in 
actual existence et the time of the death 
of the father; Tarinee v. Bamun Das (18), 
Bamundos8 Mooker ,ei v. Musamnat Tarinee 
(19). No useful purpose is likely to be 
achieved, however, by an endeavour to 
assimilate and to establish a complete 
analogy between the legal fictions applicable 
to oases of a posthumous son and an adopted 
son, as is well illustrated by the futile 
attempt made in the case of Tarinee v. 
Bamun Dae (18) to maintain the fanciful 
argument that a widow authorised to 
adopt a son was in a state of constructive 
pregnancy. As was ruled by this Court 
in Harek Ohind v. Bejoy Ohani (20) the 
title of a son adopted by a widow under 
authority from her husband do,as not relate 
back to the death of the husband, and 
when the adoption ha9 taken place his 
fictitious birth in the new family cannot be 
antedated for all purposes See also Sri Vtrada 
Pratapu Baghunada Deo v. Sri Brozo Kiehoro 
Pott-\ Deo (21), Khubneswari Debx v. Nilcomul 

i 

(17) (1749) 2 Atk. 114; 20 E. R, 472. 

(18) ( 1850) 0 Beng. S. D. A. 638 ; 11 Ind. Deo. 
(o. 8.) 4H5. 

U9) 7 M. I. A. 109; 1 Sar. P. C. J. 0!0, 19 E. R. 
273« 

(20) 2 0. L. J. 87; 9 0. \V. N. 795. 

(21) 3 I. A. 154: 1 M. 09; 11 Mad. Jar. 188; 25 W. 

R. 291; 3 Sar. P. C. J. 583; 2 Suth. P. 0. J. 203; l 
Ind. Deo (n s> 45 (P. C.). ’ 
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Xohirii 22), Faituddin Alt Khan v. Tin com i 
Saha (23), Lakshmana Rau v. Lakshmi 
Ammal (24), Hanmant Ramchandra v. Bhima• 
charya (25). Consequently, we need not 
review the decisions which deal with the 
question, bow far the adopted bod may 
dispute the previous asts of the widow. 
There has been much divergence of judicial 
opinion on that subject, as is clear from 
the decision in Lakthman Bhau Ehopkar 
v. Radhabai (26), Moro Narayan Jo^hi v. 
Balni Baghur>ath (27), Ram Krishna y. 
Tripurabai (28', Ram Krishna Kupputwami 
V. Tripurabai (2**) and Sreeravulu v. 
Krisiumma (30) ; the case 1*83 mentioned 
has dow been overruled by a Full Bench 
in Vidyanatha Saitri v. SatUhri Ammal (31). 
The result of the authorities as they now 
stand appears to be that an alienation made by 
the widow for legal necessity before adoption 
is valid and will bind the adopted boe; 
but an alienation made without such 
necessity is good only up to the date of 
adoption; after that date, the alienee has 
no power to retain the property as against 
the adopted sod ard muet deliver ifc to 
him. The rights of the adopted bod are, 
for this purpose, deemed to spring into 
existence at the moment of his adoption 
and displace the rights of the widow; they 
do not await the determination of the 

widow’s estate by her death as in the case 
of reversioners. 

We are of opinion that the rights of 
the posthumous bod in the case of a dis¬ 
position of the estate by his mother before 
his birth should be determined on the 
analogy of his rights in the event of a 
partition before his birth. This view i 8 
not oppoied to the decision in Qoura 
Ohou'ihrain v. Chummun Ohotcdry ( 32 ) 

(22) J2 I. A. 137: 12 C. 18} 9 Ind. Jur 898* 4 9nr 
P. C. J. 651; 6 Ind. Dec. <n. s.) lz <P. C.>. 

(23) 22 0. 665j 11 Ind. Deo. n. s. 377, 

(24) 4 M. 160; 1 Ind. Deo. <n. s.) 946.’ 

(25) 12 B. 105; 12 Ind. Jnr. 274; 6 Ind. Deo. ( N . a .) 

0 *5 0c 

(26) 11 B. 609; 12 Ind. Jur. 30; 6 Ind. Dec. vn. s.) 
401 , 

(27) 19 B. 809; 10 Ind. Deo. (n. s.> 543, 

(28) 1 Ind. Cas. 647} c3 B. *8; 10 Bom. L R lfi?Q 

(29) 12 Ind. Cas. 629; 13 Bom L. R. 940 

(80) 26 M. 143; 2M. L. J. 197. 

(81) 42 Ind. Cas. 245; 41 M 76; 33 M L T 3«7 
(1917) M. W.N. 663; 22 M. L. T. 276; 0 L.V.542 
(F. B.). 

(32) W, R. 1864> 34a 

c 


In thAt case it was ruled that proprietary 
right is created by birth and not by con¬ 
ception ; so that a child in the womb 
takes no estate ; where, when the succession 
opens out, a female member of the family 
has conceived, the inheritance remains in 
abeyance until the result cf the conception 
can be ascertained ; if the child be still 
born, the estate goes not to her heir but 
to the heir of the lact owner. It must 
further bo observed that the deed of com¬ 
promise, which was challenged by the 
posthumous son in that case, had been 
executed by his father before his birth, 
and the Court deolined to uphold the 
contention that a father was debarred 
from making an alienation while there was 
a possibility of his wife being enciente, to 
say nothing of the contingency whether 
the child in utero maWis would be son cr 
a daughter or be still born. This view, 
even if it be assumed to be correst in all 
its generality, does not militate against the 
conclusion that the posthumous son is not 
bound by an alienation by bis mother 
of his patiraal estate before his birth. 
In the case before us, there is the signi¬ 
ficant fact that the deed of relinquishment 
was executed by the mother two weeks 
before his birth. The Subordinate Jadge 
bac rightly pointed out that there was no 
neceisty for this expedition and that the 
principle applicable to cases of family 
settlements cannot be rightly invoked in 
such circumstances. 

It need not be disputed that in the 
absence of proof of mistake, inequality of 
position, undue influence, coercion, fraud 
or like ground, a partition or family 
arrangement made in settlement of a 
disputed or doubtful claim is a valid and 
binding arrangement which the parties thereto 
cannot deny, ignore or resile frr m ; and this 
principle is applicable where some of the mem¬ 
bers of the family are minors, or 
where the settlement has been effec¬ 
ted by a qualified owner whose acts in 
this respect will bind the reversioner ; Sham 
bandar Lai v. Achhan Kuntta ** (33). Pi'oy 
Qoval v. Oirinira Nf th ( 4), Ucendra Nath 

(33 25 I. A. 183: 21 A. 7«; 2 C W. N. 729; 7 Sar. 
P. 0. J. 417: 9 Ind Dec n a. 755. 

(31) 23 Ind. L as. W, 41 0. 791: 18 C. W. N. 673* 
19 C. L. J. 620, 12 A. L. J. 711; 16 Bom, L. B. 4 5; 16 
M L. T. «8; 27 M. L. J. 121; 1 U W. 533; (1914) Mj 
W. N. 430 i,P. C.). 



toU LXVII] INDIAN OASES 

tXJKOlBU flOPAL tlSAl C. KBIlfcHAJI RlfcCailJDRA DB»HPASDl. 



*• Bindethri Prosad (35), Ehunni Lai v. 
Oobind Krishna Narain (36). H ran Bibi v. 
Sohan Etbi (37), Behari Lai v. Baud Husain 
(3fc), KeramutullnMeah v. Keramutullah Meah 
(39), Kohl* v. Pearey Lai (40). bhyom Lai y. 
Bameahwari (4l), Srinath Bote y. Ntbaran 
Ohandra Roy (42). Bat the tapes which hold 
that a minor may be bound by a family settle- 
men! effected Iona fide and for his benefit by 
his guardian, are alearly distinguishable on 
the- ground that the settlement put forward 
was effeated on behalf of the infant; to this 
elass belong the deaisiors in Fe^amutulla 
Meah y. Keramutullah Meah (39), Abdul 
Husain y. Mahomed Ibrahim Boiether (43), 
yiswanathanoami y. Kamulu Ammal (44>, 
Prakkoteri Parkum latahahha Chettiatath 
Kandy il y, F or am (45^ and Anantanarayana y. 
Baiithri Ammal (46). In the ease before 
np, the settlement was not effeated on 
behalf of the infant, who had not been born 
ftt the time of the negotiations or the execu- 
tion of the deed. We are not nnmindfnl of 
the principle, repeatedly emphasised by the 
Judicial Committee, that it is of the utmost 
importance to the right administration of 
justice that the substance and tbe real 
meaning of the parties and not the form 
of expression and the literal sense of the 
transaction are to be constantly kept in y"ew 
as the basis of the decision ; Dhurm Das 
Panday y. Musammat Shama Soondri Vibiah 
(47), Hunoomanperaiud Panday v. Musammat 
Baboote Munroj Koonue'ee ( 48 ), Hari Satan 
fdcitra y. Bhubanetw iri Dehi (49). This 
(35) 32 Ind Caa. 463; 22 C. L. J. 452; 20 C. \7. N. 


>39) 10 Ind Cas. 477 38 I. A. 87; 83 A. 3*6; 13 C. 
L J. 675 15 0. W. N. 515; 8 A. L. J. 55?; 13 Bom L. 

B.427; 10 M. 1. T.25; (1911) 1 M. W. N. 432; 2i M. 
L. J. 045 (P. O.). 


, .i & V 1 24 J r nd - Cas. 309; 18 C. W. N. 019; 27 M. L. 
149; 1 L. W. P4S (P. C.). 

1® * nd ' Cas * 72li 85 A ‘ 240s H A. L. J. 352. 
(89) 49 Ind. Cas. t8 6: 23 C. W. N. 118. 

* n<L Caa * 2 °( 35 A- 602; 11 A. L. J. 76», 

;?i> 83 Ind< Caa - 278 ‘ 23 c - L - 8? - 

/tox 52 , Tnd * Caa * 945 ; 25 O. W. N 859. 

- Sli; o, T “ d . Caa 243 ; 19 M. L. T. 346; 3 L. w. 3; 

W N o n ?’ S? 8 * 8 8 * 30 1 • T * 45 1« (1915) 

L * w - 1214; 19 M. L. T. 296. 

15 ) 14 ? d r&s - 2 06 ; (1912) M. W. N. 632. 
to T| 18 * nd Cas 458, >6 M 161; (19;2> M. W. 
B9 } “ M.L-T. 8V22 M. L. J. 231. 

J \ n M I o A , 229: 6 W * R P * °- 43 » 1 Sufch. **• 

J * n ™ r V P : C# J * 2711 1® E - E - 484. 

t n 19 W - R 8 Seveatre 253*; 

.iil 1 S T J ; 2 ?k 2 Sar - P °* J - 652: 1 * B B. 147 . 

P OJ lfifi t*T r» 6 ° / 40; 12 Ind - jQr - 873s 5 St 
O. J. 198, 8 Ind. Dec. (n. b.) 27 v.P. C.;. 


doctrine, however, is plainly of no assistance 
to tbe appellants. When the deed was exe¬ 
cuted, the possible birth of a male heir to 
the deceased was not kept in view. The 
settlement was effected at a time when 
the widow waa assumed to be the holder of 
the estate for life and the immediate rever¬ 
sioners were her daughter and step-daughter. 
If the child in the womb should be still 
born, the relative position of the parties 
would not be altered in any way. If the 
child should turn out to bs a daughter, the 
relative position would not be affected in 
substanop, though the number of reversionary 
heirs would be increased from two to three. 
On the other hand, if the child should turn 
out to be a son, the estate wonld vest 
absolutely in him; the widow of tbe last 
owner would have no interest therein and 
her daughter and step daughter wculd doI be 
revorsioners at all. In view of this aspect of 
tbe case, it would, indeed, be a bold fiction to 
hold that a deed exeouted between two ladies 
at a time when one was ostensibly the widow 
io possession as heiress at-law to her husband 
and the other was one of tbe reversionary 
heirs, was in essence a transaction carried 
out for tbe benefit of an unborn sou whose 
birth would destroy the rights, present and 
contingent, of both the parties to tbe 
instrument. We hold accordingly that the 
Subordinate Judge has correctly held thit 
the plaintiff is not bound by the deed. 

The result is that the ordi r of remand 
made by the Subordinate Judge is confirmed 
and the appeals are dismissed with costs. 

s. D. 

Appeal diamieaei. 


BOMBAY HIGH OOUaT. 

Sc coni) Civjl Appcal No. It05 or 1916. 

December 7,1921. 

Present :—Sir Norman Macleod, Kr. f 
Chief Jastice, and Mr, Ja»tisa Shah, 

TUNG IB U GOP\L uEUI- 

PlUMTIFF — 4 PPuLui .T 

versus 

K.aiSHNA-1! R.AV1 ? Fi A NO.4 A 
DB oHPANDE -Dcpcto^T— 

FtlKP MDE T. 

Vatan— Quijuli villag$ -Deihpanic's lands-~ 
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Palkhi Inam to vatandar— Appanage of vatan— 
Village grant—Presumption of occupancy right —Inam 
and other grants—Presumption —Vatan Inam, nature 
of , hoio determined. 

The lands in the village of Gudgudi held by the 
Deshpandes are vatan and not ordinary inams. [p, 
217, cols. 1 & 2.] 

Per Macleod, J. —A village granted by a Native 
Ruler before the British Rule to a vatandar to pay 
his palkhi expenses is an appanage of the vatan. 

Qp 217, col 1.] 

A grant of a village by or on behalf of the Crown 
under the British rule is in law to be presumed to be 
subject to such rights of occupancy, if any, as the 
cultivators at the time of the grant may have had. 
[p. 217, col 2.] 

Per Shah J —Inam and other grants imply a grant 
of the royal share of the revenue and not necessarily 
the soil unless words suitable to indicate a grant of 
the soil are used in the document evidencing the 
grant, [p. 218, col. 2. J 

In determining the nature of the Vatan Inam 
regard should be had to the terms of the Sanad and 
the nature of the settlement under which the Sanad 
was issued, [p. 218, col 2.] 

A Palkhi allowance, which is made in favour of 
the original grantee by a Native Ruler might not 
necessarily be part of the remuneration of the office 
held by the grantee. But it is also possible that it 
might be an appanage of the office and as such would 
go with the office, [p. 218, col. 1.] 

Second appeal from the decision of the 
District Judge, Dharwar, in Appeal No. 126 
of 1917, reversing the decree passed by the 
Subordinate Jadge at Haven, in Civil Suit 
No. 25 of 1921. 

• Mr. A. H. Kelftar , for the Appellant. 

Mr. Ocya.ee (with him Mr. fi, B. Qumatie ), 
for Respondent No. 1. 

JUDGMENT. 

Macleod, 0. J. — The plaintiff sued to re¬ 
cover from defendants Nos. 1 to 5 and 9 and 
1 0 by equitable partition her one third share 
in the properties mentioned in Schedules A, 
B and D of the plaint or one-third share in 
the landa in Schedule 0 even if the property 
in A was Deshpandegiri Vatan and for 
mesne profits. The properties in A, B and D 
originally belonged to one Garnath Dattatraya 
Deshpande who died leaving three sone, 
Dattu, Shripad and Bhimappa. Shripad was 
the last owner as survivor and he died in 
January 19.3 without issue, but leaving 
three sisters who filed three aaits for 
partition. It was further urged by the 
plaintiff that though the property in Schedule 
0 wae Vatan, the occupancy rights were not 
Vatan as they existed before the grant of the 
Inam, The defense was that the lands were 


Vatan and so the plaintiff was not entitled to 
succeed. One desree was passed in the tbreo 
snita. The Trial Oonrt held that the 
oteupaDsy rights in the lands in Schedule! 
0 and D with certain exceptions were cot 
Vatan, The plaintiff was also held entitled 
to sertain sites in Schedule A. The lower 
Appellate Court held that the plaintiff wae 
cot the owner of the ocaupanoy rights in the' 
lauds mentioned in Sahedules 0 and D with 
the exceptions mentioned in the decree. The 
plaintiff has appealed and the only question 
argued in the appeal was whether the land* 
in the village of Gudgudi were ordinary Inam 
or Vatan. 

The case has been unduly complicated by the 
view takeniby the Trial Oonrt that lha rights 
of the plaintiff's ancestors io the village 
were partly Inam, partly Vatan, that the 
oiiginal grant was a grant of tbe royal share 
of the revenue, and any cccupaocy rights 
they possessed were acquired afterwards, so 
that they could not he considered as subject 
to the rules of succession to Vatan property* 
The learned Appellate Judge seemed to think 
that this was a possibia inference, bnt came 
to the conclueicn that the grant included 
extensive proprietary rights and was a grant 
of tbe soil in that sense subject to rights 
already existing. Now, if we concede that 
whatever rights the plaintiff’s family 
now possets in the village arose from tbs 
original grant, it follows that those rights 
are either Inam or Vatan according to tbe 
purpose for which that grant was made. 
If, however, only the royal 6bare of the 
revenue was granted for Vatan services it 
would not be impossible for tbe Vatan family 
to have acquired afterwards proprietary 
rights in the village lands which would ke 
their personal property and would descend 
according to the rules of Hindu Liw, But 
it has not been suggested in this ca*e that 
tbe oocapanoy rights in the village have been 
acquired apart from the original grant or tbe 
Sanad issued in 1901. 

Exhibit 112 contains a copy of the original 
grant, from whioh it appears that the village 
of Gudgudi was given as Palkhi Inam to the 
plaintiff’s ancestors who were admittedly Dc* 
shpande Vatandar?. 

The village was described as having fallen* 
fallow, the revenue being loO Hone. 8ix~; 
huudred Hons were to be paid as premium 
while the Vasul was to be paid at stated time«« 
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Judged by the roles laid down by the decisions 
of the British Courts, it might be said 
that this was only a graot of the revennp, 
bat I quite agree with the learned 
Appellate Judge that those rales have 
been laid down without eonsidering from 
the lessons of history what were the actual 
eonditiona when grants going baok 250 years, 
as this one does, were made. To qaote from 
the judgment, they assame a stakliaed son- 
dition of the village granted where all cnlti- 
▼able land is oesapied by cultivators who are 
entitled to remain on the soil so long as they 
pay a definite amount out of the produce or a 
definite share of the produse to Governmrnf. 
In sash a ease nothing would be left to 
Government to give away exoapt what it 
reseived itself as revenue. But we sannot 
assume that those conditions existed in the 
seventeenth century. The grantee may or 
may net have recognised existing rights but 
what those rights may have been it is 
impossible for us to say. That occupancy 
rights were recognized by Governments pre- 
vious to British Bala may be admitted, but 
i very mush doubt whether those Govern¬ 
ments in making grants considered that such 
grants were anything more than grants of 
the rights whioh existed in Government at 
the time they were made. However that 
m*y be, it is clear that the village was grant¬ 
ed to the Vatandars to pay tbeir Palkhi 
expenses and was. therefore, an appanage of 
the Vatan. Under the Gordon Settlement 
which dealt with service Iname, the village 
was classified as Deshpaode Vatan and the 
Sanad, which was eventually issued in 1901 
after reciting that certain lands and cash 
allowances were entered in the Government 
accounts f.>r the years 18 53 61 as held in 
service tenure, declared that the said lands 
and cash allowances should be continued 
hereditarily by the British Government on 
certain conditions, No distinction was made 
between the right to levy the assessment and 
the right to ocoopy the land eo that it cannot 
he said that only the former was ssttled to be 
Vatao ly the Sanad. 

A very similar question arose in 
A mi it Vaman v. Bari Qovind (l). The 
original grant was made in 1734 by a 
Maratba Baler for maintenance in return 
for service. In 1884 the grantee ac 
cepfted a sotJement on the lin^s of the 
(U 66 Ind, Cft8.411j 44 B. 237; 23 Bon* . L. R 273. 


Gordon Settlement and the Sanad issued was 
in the same terms as the S»nad in this case. 
Shab, J. said (page 249 # /j In the absence 
of any clear proof that the occupancy right in 
the Survey Number in suit was vested in the 
plaintiff’s ancestor independently of the grant 
and that the land in suit was outside the landc 
dealt with in the Settlement of 1834, 1 think 
that it must be held to be Vatan property 
like the village itself ...Thus where the whole 
village is mentioned in a Sanad evidencing a 
settlement under section 15 of the Hereditary 
Offijes Act, it is for the party alleging that 
a uarticular Survey Number of that village 
i< outride the scope of the settlement to 
p.ove it.” Even in the case of Inams, 
the decisions of this Court that in the 
absence of evidence as to the terms 
of an Inam grant made by a Native 
Ruler before British Rule, there is a pre¬ 
sumption of law that the grant > was only of 
the royal revenue from the land and not of 
the soil may require to be re-considered since 
the decision of the Privy Council in Suryana- 
rayana v. Patanna{2) . Their Lordships said at 
page 21£t: “in their Lordships’ opinion there 
is no such presumption of law. Bat a grant 
of a village by or on behalf of the Crown 
under the British Rule ia io law to be presum¬ 
ed to be subject to such rights of occupancy, 
if any, as the cultivators at the, time of the 
grant may have had.” Tais jadgmeDt wac 
referred to with approval in Upadrashta 
Venkata Sastrulu v. Divi Seetharamuiu (3). 

I think the decision of the lower Court was 
right and all the appeals must be dismissed 
with costs. 

Sh*h, J.—The principal point argaed in 
this appeal is whether the lands in the 
village of Gudgudi held by the Dashpandea 
is an ordinary inam or part of their N atan 
property. If it be an ordinary loam, whatever 
the nature of the grant, whether the grant 
be cf the soil or of the royal share of the 
revenue, it would go to the heirs of the last 

bolder according to the Hindu Law, If it be 

(2) 48 Ind. Cas. 689; 45 I. A. 209; 41 M. 1012; 26 
M. L. T. iO; (1918) M. W. N. 8S9; 23 0. W. N. 273; 9 

L. W. 126 29 0. L. J. 163; 1 U. P. L. E. (P. C.) >1; 
36 M. L. J. 685; 21 Bom. L. R. 6 l7» (1919) M. W. N. 
463 (P. C.'. 

(3) 61 Ind. Cas. 304; 46 I. A. 128 at p. 128; 21 
Bom.L. R. 925; 17 A. L. J. 726; 87 M. L. J. 42} 26 

M. L. T. 175; 30 C. L. J. 441; 10 L. W. 633; 24 0. W. 

N . 129; 43 M . 1 66 (P. C.). _ __ 

* I’n^e of 44 B.— 

t Pago of 45 I, A' 
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a part of the Vatan property the females 
wonld be postponed to the male members 
of the family under Bombay Ast V of 1885, 

It is urged on behalf of the original 
plaintiff that the original grant was 
made in favour of the defendants* 
ancestors, who were the Deshpandes, by 
the then King of Bijapur about the end of 
the seventeenth cenf nry, and that it was given 
in Inam for Palkhi allowance and not as part 
of the remuneration of the office which 
the Deshpandes held. On the other bandit 
is an admitted fact that the whole of this 
Deshpandegiri Vatan was settled on the lines 
of the Gordon Settlement and the usual 
Sanad was icsued in 1 SO 1 in which the lands 
in question are teferred to as part of the 
Deshpandegiri Vatan. 

Both the lower Courts have found that 
it is part of the Vatan property and not an 
ordinary Inam. This Boding is amply 
supported by the terms of Sanad and by 
the fact that at least under the British 
Rule the grant has been treated by the 
parties and the Government as part of the 
.Vatan property and as a part of the reman a- 
eration for services. It is no doubt possible 
that a Palkbi allowance, which was made 
in favour of the original grantee by the 
B.japar authorities, might not neoesarily 
he part of the remuneration of the offije 
held by the grantee. Bat it ic also possible 
that it might be an appanage of the offi re 
and as such wool! go with the offiie. The 
terms of the original grant so far as they 
are available do not throw any light on the 
point and the way in which the parties and 
the Government had treated it is indicated by 
the Sanad. This contention of the plaintiff 
must be disallowed. 

It is further urged that even in the case 
of Vatans the distinction must be mada 
between the otcopany rights and the Inam 
rights, whioh would belimited to the royal share 
of the revenue. In view of the observations 
relating to Vatan property id Amrit Vaman 
V. Bari Qovind (1) Mr. Kelkar did not press 
this point seriously. It is clear on the terms 
of the Sanad ibat the grant must be taken to ba 
a grant of the soil and not merely of the royal 
share of the revenue as was held in Amrit 
.Vaman v. Hurt Qo.xnd (t) on the terms of a 
similar Sanad. It is true that the terms of 
the original grant by the Bijapur Kings in this 
case do not clearly indicate a grant of the 


soil, but merely a grant of the royal shart 
of the revenue. The usual expression 
(Jal, ta.ru, etc ,) indicating a grant of the foil 
i9 not to be found : and if the matter depend¬ 
ed entirely upon the terms of that grant 
there would bs some difficulty io holding that 
it was anything more than a grant of the royal 
share of the revenue. Sa far this case 
differs from the case of Amrit Vamm v. 
Bari Qovind (P. Bat in determ : niog the 
nature of the Vatau loam I think that 
regard chould be had to the terms of the 
Paoad and the nature of the ssttlemeat under 
which the Sanad was issued and on that 
P'iot this oa*e is similar to the eve of Amrit 
Vaman v. Bui Qovlnl{ 1). I do not think that 
any real basis is made out for making such 
a distinction in the case of this Vatan, and 
for holding that it is the royal share of the 
revenue and not the land or the occupancy 
right therein that forms part of the Vatan. 

The result is that the appeal must be 
dismissed with costs. The other com¬ 
panion appeals also will be dismissed with 
costs. 

I desire to make it clear that in taking 
this view as to the nature of the Vatan in 
this case, I do not mean to doubt in any 
sense the correctness of the view accepted io 
this Presidency as to the loams and other 
similar grants befog treated as implyipg 
a grant of the royal share of the revenue 
and not necessarily of the soil unless words 
suitable to indicate a grant of the soil are used 
in the document evidencing the grant. I have 
nothing to add to what I bav9 stated in 
the last but one paragraph of my judgment 
•in Amrit Vaman v. h .ri Qonnd (l)as regards 
the effect of certain observatioos io Suryana- 
rayana v. Patanna (2). on the view so far 
accepted in this Presidency beyond thii that 
the ratio decidendi io the recent case of Secre¬ 
tary of State for lndii v. Srinivasi Ohariar (+) 
appears to me to support that view. 

N. F. 

Appeal dismissed. 

(4) 60 Tnd. Cas. 2 0; 48 I. A. 66: 40 M. L. J. 202; 
(1921) M. W. N. Ill; 29 M. L. T. 181; i9 A. L. J. 201; 
33 0. L. J. 280, 13 L. W. 592; 44 M. 421; 25 C. W. N. 
818; 3U.P.L R. *P. 0.) 43 ^P. C ). 
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LALTA PRASAD V. SRI GANR8BJI. 

ALLAHABAD HIGH COURT. 

Exiodtion First Civil Appial No. 19 i 

- CP 1921 

Marsh 30. 1922. 

' &retent :—Mr. Justice Walsh and 

- ^ Mr. Justice Stuart. 

-LALTA PRASAD —Decree-Holder— 

Appellant 

venus 

SRI GANESHJI and another— 
Judgment Dcbtor*— Respondents. 

Civil Procedure Code (Act V oj 190*^, s.\? t cl. (12J 
•—Mesne profits — Decree alloioing mesne profits silent 
about interest—Interest deemed to have been granted. 

Whenadooree granting mesne profits is silent as 
to interest, it must be taken to carry interest 
on them in view of the definitiun of mesne profits m 
Section clause : 12) of the Civil Procedure Code. 

A Court has, however, the discretion to penalise 
a party by disallowing suoh interest 

Grish Chuuder Lahiri v Shoshi SKikharesioar Roy, 
27 C. 961 at p 9 r -7; 27 I. A 1 0i 4 < . W. N. 6 Is »0 
M. L. J. 366 2 Bom. L. B 709; 7 Sar P. 0. J, 687; 
14 Ind Deo. (n. s. 622 vP- C ), followed. 

Execution firet appeal against the decree of 
the Additional Subordinate Judge of Oawn- 
pore, dated the 8th February 1921. 

Dr. M. L. Agarteala and Mr. 7. B, Barter ee , 
for the Appellant. 

Mr. Outsort Lai, for the Respondents. 

JUDGMENT.—The point raised by this 
appeal is covered by authority, The ques¬ 
tion ip, wbat is meant by the expression 

mesne profits ” when the decree is silent as 
to interest. Station 2, clause (12) of the Code 
of Civil Procedure defines mesne profits as 
follows :—* These profits which the person in 
wrongful poBfepsion of puch property actually 
received or might with ordinary deligetce 
have received therefrom, together with in¬ 
terest on such profits ” If there had been 
any doubt as to the meaning of those word?, 
it has been set at rest, and ought no longer 
to be a matter of controversy in Icdia, ty 
the decision of the Privy Council in the 
case of Qrish Chur.dir Lchiri v. Shothi 
Sfu'ihareswar Boy (l), where the Privy 
Council pointed out, in oonstrning section 211 
of tie old Code, which in this respect does 

i?^ Cr ^ rom the eection quoted above 
of the present Code, that “its obvious 
effect was to provide that a simple decree 
for metns profits shall carry interest on 
them,' It is true that at the same time 

«,f l L 2 J G ; Ml at p. 987, 27 I. A. 110. 4 0. W. N. 

«qv w , T 366 > 2 Bom - L - ^ 70* 7 Sar. P. C. J. 
w,7 « 14 Ind. Dec. (s, a.) 622 ^P. O.), 


IffHRAM GULAMHUIAIN 6, MOHIDDIN BALED. 

there is dissretion in the Court to penaliza 
a party by disallowing suoh interest. Their 
Lordships explain this in the rame judg¬ 
ment by saying :—“ Mesne profits are in the 
nature of damages which the Court may 
mould according to the justice of the case.” 
But the question in this appeal as in the 

case decided by the Privy Council is :_ 

“ What is the effect of a decree which 
grants mesne profits and says nothing about 
interest,” which is what this decree does 
here. The Court below, possibly inade¬ 
quately instructed, followed the Single Judge 
case of Abdul Ohofur v. Rata Rim (2) and 
appeared not to bs aware of the two Judge 
case of Narpat Singh v Bar Oayan (3), which 
would have drawn its attention to the Privy 
Couneil decision referred to. But having 
regard to the cases decided subsequently, 
the desision in the case of Abdul Ohofur v. 
Raja Ram (2) must be taken to have been 
overruled. The appeal must be allowed 
and execution directed to take place for the 
interest at 6 per cent, due by law. The 
case will go back to the lower Court with 
this direction. The appellant must have bis 
costs with fees on the higher scale. 

N n Appeil allowed. 

(2) 22 A. 262: A. W. N. (1900; 67; 9 Ind. Doc. 

(n. s.) 1206. 

(3) 26 A. 275; A. W. N. (1903) 42. 


BOMBAY HIGH COURT. 

Second Civil Afpeal No. e89 or 1920, 

December 5, 1921. 

Fresrnt :— Sir Norman Macleod, Kt., 
Chief Justice and Mr. Justice Sbah. 

13HRAM GULAMHUSAIN MULNAJI__ 

Appcllast 

V( rs us 

MOHIDDIN BALKU MODAK— 

Respondent. 

Adverse possession—Mortgagee acquiring rights of 

co-mortgagor—Knowledge oj other co-mortgagor 

Redemption , right of, extinguishment of. 

If a mortgagee gets in the equity of redemption 
from one of two co-mortgagors and claims to be 
in possession as owner to the knowledge of the 
other co mortgagor, the right of the co-mortgagor 
to redeem his share will be extinguished after 
twelve years. But if the co-mortgagor is not 
acquainted with the purchase of the equity of 
redemption from the other co-mortgagor, time will 
not run against him in favour of the mortgagee who 
has purohased. [p. 220, cols. 1 & 2.] 

Sacond appeal from the decision of the 
District Judge, Ratnagiri, in Appeal No. 
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293 of I91P, confirming a deoree pa«sed by 
the Subordinate Judge at Deorukb, in Oivil 
Suit No. 26 ot 1918. 

Mr. Ooyojte (with him Mr, 0 . B. Ohitale), 
for the Appellant. 

Mr. O. 8, Rao for Mr. B. V. Desai , for Re¬ 
spondent No. 1. 

JUDGMENT.—The suit property belonged 
to three persons, Gana, Tana and Yesi. 
Whether they were joint owners or tenants- 
in-common does not appear. On 
6 th December 18^4, Tana mortgaged the 
property to Yithal Gtcesh by Exhibit 51 
and, on the 15th December 1SS4, all the 
three ereated a further eharge in favour of 
Vithal, Exhibit 30. It was mentioned that 
all the three agreed to be bouod by the 
previous mortgage of Tano. On the 26th 
August 1839, one Ohinto purchased at an 
austion sale in execution of a money-decree 
against Gana and othcrj the equity of re¬ 
demption of Gana in the suit property. In 
1891 the sale o9rti6cate, Exhibit 51, was 
issued. On the 27th September 1895. 
Vithal, the original mortgagee, and his 
son, Govind, sold their interest as mortga¬ 
gees to the first defendant. On the 7th 
January 1905, a document was passed by 
Vitha), the son of Gana, and by Tana to 
the first defendant. It purported to be a 
mortgage deed in substitution of Exhibits 
54 and 30 and so creating a fresh mortgage 
for the previous amounts plus the amount 
admitted to have been spent by the mort¬ 
gagees on improvements and further sash 
advance. On the 13lh February li06, the 
first defendant obtained a conveyance out and 
oat from Vithal and Tana. 

On the 20th October 1895, Chintc, who 
purchased the interest of Gana and his 
right to redeem these properties, sold 
his light, title and interest to Yithal and 
his son Govind who had only recently, on 
the 27th September, sold their mortgagees* 
rights to the first defendant. On the Vth 
November KOS, the plaintiff purchased from 
Yitbal’e son Govind and another their 
interest in the property. He no n resists 
the claim of the plaintiff to redeem on the 
ground that by the dooument of 7th 
January 1905 the previous mortgages were 
extinguished and be eo held adversely to 
any one who claimed to have any right to 
redeem these mortgages. 

The question is whether the plaintiff. 
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after all these various transactions, bar 
still retained a right to redeem the mort¬ 
gaged property. If a mortgagee gets in the 
equity of redemption from one of two 
co-mortgagors and claims to be in possession 
as owner to the knowledge of the othe 
co-mortgagor, then it may be s&id'that the 
right of the cc-mortgagir to redeem his share 
will be extinguished after twelve years. We 
ha vs not been referred to any authority 
for the proposition that if a co-mortgagor 
is not acquainted with the purchase of 
the equity of redemption from the otbe* 
co-mortgagor, still, time is running against 
him in favoar of the mortgagee who has 
purchased. 

The first defendant acquired nothing by 
the deed, dated 7th January 1905, from 
Gana’s son Vithal, sino i Gana had no interest 
left in the property. If he is considered to 
have taken a fresh mortgage from Tanu, 
when, on the 13th February 1906, he 
obtained a conveyance out and out f»om 
Tanu, it might be said that, as far ai that 
nurtgage was concerned, the equity of 
redemption bad gone, still the holder of Gana’s 
equity cf redemption would be entitled to 
fight out the question of redeeming Gana’s 
share from the mortgagee who, he says, 
horght the equi yof redemption frem Gana’s 
so mortgagor, in any event, limitation would 
not run until the 13th February 1906 
in which cate the suit would be in time. 
But, as far as we can see, Vithal and his 
son Govind were the owners of Gana’c 
right on the 7th Jaruaiy 1105, and it could 
not be shown that there was anything which 
prevented them from suing out those rights 
egainst the first defendant. The plain iff 
who purchased those rights on the 7th 
November 19C8 is, therefore, able to sue. 
Although the transactions relating to the 
suit property were somewhat complicated, 
(and we are mnoh indeb ed to Mr, Ooyajee 
for his lucid exforition of them), we think 
they were made very racoh more oirnplicited 
Ly the lower Courts rot taking a clearer view 
rf the iseues involved when considering the 
facte cf the care. No doubt, in the Trial Court 
the real issues were obscured by the various 
other issues raised which had no ornnection 
with the issue cf limitation. 

We think the deoree dismissing the suit 
with costs was wrong, and the plaintiff should 
be held entitled to redeem one half of the sbit ; 
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properly frcm lie first defendant cn payment 
of what will be found dt.e cnhalf tLe mart- 
gege. We lave beard nothing about the third 
raoitgagor Yesa and this decree mast be 
without prejudice to the rights of Yesa or bis 
descendants who may be entitled to o^me in 
and ask for redemption with regard to one- 
$hird of the property. 

The plaintiff mast get his oosts in this 
Court and in the lower Appellate Court and 
will have to pay costs in the Trial Court. 

There will he an inquiry as to the amount 
payable) by the plaintiff in order to redeem 
his 6hare, and when that is ascertained, 
a preliminary decree for redemption will be 
pasted, 

OrotB'Objeotions are diemiseed with costs. 

N. K. 

Decree reic/seJ. 


PATNA HIGH COURT. 

Fieit Civil Appeal No. 115 op 1919. 

January 17, 1922. 

Fieseni :—Mr. Justice Das and Mr. 
[Justice Adami. 

RAM NAR v IN LAL akd another— 

f Afpbllakts _ t 

; tertur 

BABU SAHADEO SINGH and others 

Plaintiff j 

AND 

S1DHESHWAR NATH and other*— 

_ D- FSNDAnTS— RESPONDENT#. 

Mortgage — Subrogation—Charge —Property mort- 

sale by prior mortgagee set aside — 
Charge , keeping alive of — Priority. 

Whore a subsequent mortgagee takes his mortgage 
, advances mortgage-money in order to satisfy, 
,. f 0 mon oy advanced by him does in fact go to 
. v 8 a Prior mortgage, there is a clear intention 
a ve ^be charge, and to that extent lie has 

£ 2 ? col 2 V ] r th ° me8ne mort g a K ee - [p. 22 J, col. 2; p. 

n. P r °perty who is in the rights of 

8 . 1 ® or tgogee and of the original mortgagor as 
i a sa * e un ^ er the first mortgage is 
* , e< * a 8U ‘t of a subsequent mortgagee who is 
°j U °A ky the sale of the decree on which it 
j^racetided to set up the first mortgage as a shield, 
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Sulhi v. Ohalam Safdar Khan, G5 Jnd. Cos. IfiJ; 43 
A. 469 ; (1921) M. W. N. 44-; 14 L. W. 162; 26 C. W. 
N. 279; 42 M. L. J. If; 30 M. L. T. 175; 24 Bom. L. 
R. 590 (1*. 0.), followed. 

Appeal from the deoisi:n of the Sob* 
ordinate Judge, Patna. 

Messrs. A/. Midlick and Shiveshw :r 
Dcyal , for the Appellants. 

Messrs. Fulioant Sahcy and J. P. Singh, 
for the Respondents. 

JUDGMENT. 

I)ap, J.—The only question raised in this 
appeal is whether the defendants Ncs. 3 aDd 
4 who are the appellants before us are not 

entitled to priority in respect of 4 annas 
share in a property bearing Tauii No. 12-3. 
The material faots are 1 s follows :— 

On the 22rd December 1905, one Bisbesh- 
war, the father of defendants Nos. I and 2, 
borrowed a sum of money from one Ram 
Lagan and executed a mortgage in his favour 
in respect of 4 annas share in a property 
known as Marza Parrnanandpur bearing Tauii 
No 126. Biehe^hwar executed two further 
mortgages, ore dated the 19th June 1911 
and the ether dated the 27th April 1913 
in favour of the plaintiffs. In 1912 Ram 
Lagan brought a suit to enforce his mort¬ 
gage and on the 24 h September 1912 he 
recovered a decree as against Bisheshwar. 
Thereafter the mortgaged properties were 
pub up for sale and were in faot purchased 
by Ram Lagan, On the 14th December 
1914 Bisheshwar aloDg with two other per¬ 
sons borrowed a sum of Rs. 4,935 from the 
appellants and executed a mortgage in favonr 
of the appellants in respect of certain prop¬ 
erties including 4 annas share in Manza 
Parmanandpur bearing Tauii No. 126. The 
mortgpge in favour of the appellants recited 
that Ram Lagan had recovered a decree as 
against them and that it was absolutely 
necessary for them to deposit the decretal 
money in Court in order to have the sale 
in favour cf Ram Lagan set aside. On the 
15th December 1914, Rs. 4,192-11 9 was 
actually deposited by Bisheshwar in Court 
and a receipt was granted to the appellants 
by Bisheshwar in respect of the money 
which was advanced by the appellants to 
Bisheshwar in which it was distinctly stated 
by Bisheshwar that out of the money whioh 
was advanoed by the appellants to Bishesh- 
war he had deposited the decretal money 
dee to Ram Lagan Singh, decree-holder.. 
There cannot bo tho slightest doubt that tha 
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money actually advanced by the appellants 
•went to satisfy tbe mortgage-bond of Ram 
Lagan. The question, therefore, arises, was 
tbe charge in favour of Ram Lagan 
extinguished, or was it kept alive by tbe 
transaction which took place between the 
appellants and Bisheshwar. In my opinion, 
there cannot be the slightest doubt that the 
charge was kept alive. It was manifestly 
to the interest of tbe appellants that the 
ebarge should be kept alive and there is no 
reason at all to hold that they did not 
intend that which was manifestly to their 

advantage and for their benefib. 

The learned Subordinate Judge has taken 
the view that the allegation that Ram La¬ 
gan’s debt was eatiefied out of the considera¬ 
tion money of the appellant’s bond is not 
supported by any reliable evidence. In my 
opinion, it is supported by the recitals of the 
bond and also by the receipt Exhibit A, 
to which I have already referred. Then 
the learned Subordinate Judge says that 
there is no agreement in the appellants 
bond that tbe debt of the appellants will 
have priority over the plaintiffs’ mortgage. 
Of course there is no such agreement nor 
could there be any such agreement. The 
question that the learned Subordinate Judge 
should have considered was this : was the 
mortgage bond of Ram Lagan extinguished 
or kept alive ; and had the learned Sub¬ 
ordinate Judge referred to the numerous 
authorities on the point he would have 
had no sort of difficulty in ooming to a 
proper conclusion on this point. 

It was lastly argued by the learned Vakil 
for the respondents that the Judicial Com¬ 
mittee in tbe case of Bet Ram v Shadi Ram 
(1) has taken the view that upon an order 
absolute for sale being passed under section 
89 of the Transfer of Property Act, the 
security is entirely extinguished and cannot 
be kept alive for any one’s advantage. It 
is, of course, conoeoed in this case that an 
order absolute for sale was passed in Ram 
Lagan’s suit and that thereafter a sale of 
tbe property actually took place. If the 
decision of the Judicial Committee in Bet 
Bam v,- Shadi R*m CD be the last word 


(1) 45 Iud, Cas. 798; 40 A. 407; 5 P. L. W. 88j 10 
A L. J. 607; 36 M. L, 3 . i» 24 M. L. T. 92; 28 0. L. J. 
tag. (1918) M. W.N. 618; 20 Bom. L. R. 798; 22 0, 
W. N. 1033; 0 L.W. 050; 12 Bui*. L. T, 72; 45 I, At 

J30 


OASES. 


[1922 


on the subject, then there can be very little 
doubt that tbe respondents will be entrled 
to sucaeed. But this case was considered by 
the Judicial Commi tee in the case of Sukhi 
v. Qhulam Safdar Khan (2). It was pointed 
out that various cases which have taken 
the opposite view were not brought to 
the notice of the Board in Bel Ram's case (11, 
and that whatever the difficulty might have 
been under the Transfer of Property Act, 
the position is entirely different now that 
we are governed by the Civil Procedure Code 
and not by the Transfer of Property Ac5. 
Their Lordships in the course of their judg¬ 
ment said as follows;— 

"Now the words beiDg gone,” namely, the 
conoladiDg w'rds in section b9 of tho 
Transfer of Properly Ac 1 , which gave rise 
to a conflict of authorities on the subjeot, 
” their Lordships feel no diffioalty in hold¬ 
ing that the law remains as it; certainly 
was before tbe Transfer of Property Aot, 
1832, namely, that an owner of the proper y 
who is in the rights of a first morfgagee 
and of the original mortgagor as acquired 
at a sale under the first mrrtgage, is en¬ 
titled at the suit of a subsequent mortgag c, 
who is not bound by the tale of tbe decree 
on which it proceeded, to set up the first 
mortgage as a shield”. 

In my opinion, this decision is conclusive 
on that point. 

I hold that the decision of the learned 
Subordinate Judge on the question that 
has been argued before us cannot be sup¬ 
ported. I must accordingly modify the 
decree which has been passed by the 
learned Subordina'e Judge and direct that 
the sale of 4 annas share in Mauza Parma- 
nandpur bearing Tauzi No. 126 must be 
subject to the prior mortgage lien of the 
appellants to the extent of Rs. 4,192 11-9. 

The appellants will be entitled to their 
costs both in this Court and in the Court 
below from the plaintiffs. 

Adami, J.—I agree. 

8. D. 

Appeal allowed* 

(2) 66 Ind. Caa. 161; 43 A. 469- 1921) M. W. N. 
445; 14 L. W. 102; 26 C. W. N. 279; 43 M. L. J. 16| 
30 M. L. T. 176 ; 24 Bom. L. R. 690 (P. 0.), 
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BOMBAY HIGH COURT. 

First Civil Appial No. 216 cf K20. 

December 21, 1921. 

Pretent : — Sir Norman Maoleod, Kt., 
Chief- Justice and Mr. Jnstioe Sbab. 

OHUN1LAL DAYABHAI & COMPANY 
—Plaintiff*—Appillants 

terms 

Thi AHMEDABAD FiNB SPINNING 
& WEAVING 00.—Difsmdamts 
—Respondents. 

Construction of document —Contract—Provision not 
to claim damages in case of breach—Party committing 
wilful breach, whether protected. 

A contract for sale of goods provided inter alia 
that “If you are not in a position to deliver the 
goods or if there be any dispute in respect of the 
goods or if the company do not give delivery for 
any reason the utmost that will be the result will 
be that the ‘ Soda' will be cancelled but we shall 
not ask for damages arising from the same from 
you in any way ” Defendant gave delivery of certain 
bales but refused to give delivery of the balance 
without giving any reason. 1 laintiff sued for 
damages: 

Held, that the defendant was not entitled merely 
t<> say that the contract was off because he did not 
wish to deliver any more goods under it, that the 
clause meant that some reason must be given by tho 
defendant, and that, consequently, tho plaintiff was 
entitled to damages, [p. 224, col. 1] 

First appeal from the decision of the 
Additional First Clasp, Subordinate Judge at 
Abmedabad, in Sait No. 552 of 1918. 

i • 

Mr. B. J. Leiai (with him Mr. O.N. Thakor ) 
for the Appellant. 

Mr. Otyjiee (with him Messrs. Retanlal 
BaneJihoddas and H. J, Kama), for the 
Respor dents. 


JUDGMENT. 

Maclkod, 0. J,— The plaintiffs seed to n 
•over damages in respect of non-delivery t 
certain goods by the defendants. Under th 
contract, which is dated the 17th Jane 191C 
the plaintiffs agreed to porohase certain good 
produced by the defendant mill. The oor 
tract states:— 

We have purchased goods that are ii 
coarse of preparation so that we shall tak 
elivery of the goods from time to time a 
we receive notice from the Company of tbei 
wing ready. If we do not take delivery o 
the goods purchased within the period fixec 

delivery ft8 stated above, you ari 
•l liberty to keep the said goods op oui 


account and risk or to sell them either by 
public auction or by private contract, and we 
shall make good to you the damage, if any, 
that you may have to suffer by reason of your 
having to re-sell the goods in that way. If 
we do not take delivery of goods which are 
purchassd under preparation on receiving 
notice from you cr goods to be delivered at 
a particular period on the expiration of that 
period interest at the rate of six per cent, 
and expense of insurance etc., will run against 
ns so long as the goods remain on our risk 
and account either in the godown of the mill 
or in the Company’s godown in the market. 
If the Company’s mill stop or if the mill 
meet with any accident or obstacle or if the 
mill stop by reason of some circumstance or 

on account of strike you are at liberty to 
canoel all the goods written in the contract 
or the portion that may have remained 
undelivered without giving U9 damages. If 
you are not in a position to deliver the goods 
or if there be aDy dispute in respeot of the 
goods or if the Company do not give delivery 
for aDy reason the utmost that will be the 
result will be that the ‘^odc*’ will be cancelled 
but we shall not ask for damages arising from 
the same from you in aDy way, 1 ’ 

The plaintiffs took delivery of 90 bales out 
of 151 mentioned in the contract. Then the 
defendants declined to give further delivery 
without giving aDy reason for such refusal, 
Accordingly the plaintiff filed this suit for 
damages. So far as I can see the defence 
was that the defendants were not obliged to 
give aDy reasons according to the terms of 
the contract for refusing to complete the 
delivery. The first issue raised was whether 
the plaintiffs have got a cause of action to sue 
for damages. The learned Judge held that 
the clause with regard to the avoidance of the 
contract of aDy reason should be read strictly, 
and, therefore, the defendants were justified 
in merely refusing to give delivery without 
assigning any reason, and the plaintiffs had 
no remedy. The suit was accordingly dis¬ 
missed. i need not refer to the amendment 
which was allowed in the plaint so as to include 
a prayer for specific performance, beyond 
stating that it was obvious, from what¬ 
ever point of view we look at the case, that the 
plaintiffs could not demand specific per¬ 
formance. 

Now, I do not think that the learned Judge 
has construed the contract in the proper way, 
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I do not thick that those particular words 
"if the Company do not give delivery for any 
reason the atmost that will be the result 
will te that the ‘£oia’ will be cancelled, bnt 
we shall not ask for damage arising from 
the same" tan he read as meaning that the 
parties agreed that if the defendants simply 
refused to give delivery, the plaintiffs were 
bound to accept sash a refusal without being 
able to slaim damages, if they wished to do 
so. It seems to me that the clause evidently 
means that some reason must be given by the 
defendants which would justify their refusing 
to give delivery, and that they were not 
entitled merely to say that the contract was 
off because they did not wish to deliver any 
more goods under it. 

A reference has been made to New Zealand 
Shipping Company v. Societd Bes Ateliers Et. 
Chantiers Be France (l). The facts there 
were different, but the principles laid down 
by their Lordehipa would apply to a case 
of this kind. The terms of the contract 
in that case were—If the construction of the 
steamer contracted to he built was delayed 
by an unpreventable cause beyond the control 
of the builders, the time for the construction 
would be extended, and in case (he buildeis 
should be unable to deliver the 6teamer 
within, in the event of France beoomiDg 
engaged in a European war, 18 months from 
the date agreed by the oontraob for 
completion, thereupon this contract shall be* 
come void. 

Lord Shaw said at page 12 

“The answer to the whole of this is clearly 
put by Bailhache, J.—that the stipulation as 
to the contract becoming 'void* is a stipula* 
tion in favour of both patties. This is 
Bnbjeot only to this, that the conduct cr 
situation of the party treating the contract as 
void shall not have been the means whereby 
the event which gives riee to the condition 
has been - brought about. What I have 
ventured last to express appears to be sound 
in principle and to be a better and broader 
expression of the principle than a reference 
to either a party’s own wrong or a party’s own 
default, for without either definite wrong or 
default the action, or even the situation, of one 
the parties may be sufficient to produce the 
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condition. I prefer more than any other as an 
expression of th9 principle that which ooaurs 
in Coke upon Littleton (2036), and is quoted 
with approval by Lord Ellenborongh in 
Bede v. Farr (2), 'for that he himself is 
the msaD that the condition could never- be 
performed.’ ” 

Therefore, if the parties agreed in certain 
events that the contract should bsaome void, 
that would not mean that one of the parties 
cooli himself bring about the state of affairs 
which would avoid the oontract. So that in 
this case it was not competent for the defend* 
ants merely to say that they did not wish to 
give any further delivery, and that, therefore, 
the contract should be cancelled withoat any 
claim for damageo arising in favour of the 
plaintiffs. The decision of the lower Court 
was wrong. The ease must go back to be 
tried on its merits. If the defendants are 
able to satisfy the Court that they had just 
cause for cancelling the contract, of coarse, 
it is open to them to do so. The plaintiffs 
must have the costs of the appeal. Costs in 
the Court below will be ooste in the cause, 

S a ad, J.—I agree. » j 


j. p. 

Appeal allowed , 


(2) (1817) 6 M. & S. 121 at p. 12o, 103 E. R. 1JS®» 


(1) (1019) A. 0. 1| 87 L. J. K. B. 746; 118 L. T, 
3 1 , 14 Asp. M, 0. 291i 02 S. J, 610j 34 T. L. R 40J.- 
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'NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Appial from Appillati Diorii No. 45 5 

of 1920. 

. Joly 27, 1921. 

Fretenti —Sir Henry Drake-Brockman, 

Kt , J. O. 

GABB A— Appellant 
versus 

1 KANOHHEDILAL—Re pondpat. 

Civil Procedure Code (Act V of 1908J, s. 144— 
Restitution—Application Jor compensation , order on — 
Appeal—Memorandum of appeal dismissed for deficiency 
of Court-fee—Appellate Court’s order, if appealable— 
* Court-fee payable on memorandum of first appeal — 
Appeal, memorandum of, registered—Rejection — 
'Dismissal, 

% . 

An appeal lies against an order of a lower 
“Appellate Court dismissing an appeal on the ground 
f of deiioienoy of Court-fee, the appellant having 
^failed to make good the deficiency within the timo 
allowed for the purpose, [p. 227, col. 1.] 

(Case-1 aw considered ) '' 

An application for compensation by a judgment- 
debtor under section 144, Civil Procedure Code, 

,relates to the execution, discharge or satisfaction of 
the decree • and the Court-fee payable on the 
memorandum of first appeal against an order on the 
the application is 8 annas [p. 228, col I.] 

(Case-law considered ) 

Once a memorandum cf appeal has been regis¬ 
tered it cannot merely be rejected, and even though 
an Appellate Court in terms does no more than 
' reject the memorandum, the appeal must be 
deemed to have been dismissed, [p 226, col, 2.] 

Appeal against a d< c ee of the District 
> Jadge, Hoshaogabad, dated the 23th Jane 
1920, confirming an order' of the Second 
'Sabordina'e J idgp, Hoshangabad, dated the 
12th Nov- mber 191 y 

Mr. Bahv.ntrao Pendhaik .r, for the Appel¬ 
lant. 

JUDGMENT. —In this ease the present 
respondent, Kanohhedilal, claimsd a fin*! 

• desree for foreclosure on foot of a mortgage 
and under that decree remained in posses¬ 
sion of 3 the mortgaged fields between thres 

*and foar months. Io appeal tbe decree 
was set aside' and tbe jadgmeni-debtor 
-after being restored to possession applied 
•under seation 144, Uivil Procedure Code, 

• for compensation alleging that some of 
the land was improperly left fallow and 
that crops which be had sown in the rest 
deteriorated owing to the desree-holder’s 
neglect. On the application a Oonrt fee of 
8 annas was properly paid noder Article I, 
Schedule IT, Court Fees Ait, The Sub¬ 
ordinate Jadge who dealt with the applica¬ 
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tion destined to hold the decree-holder 
responsible for leaving part of the land 
fallow and found that no damage had 
been caused to the crops actually raised. 
The application wap, therefore, dismissed 
with eoete and th6 judgment-debtor appealed 
to the District Court which, aft6r admitting 
and registering fcbo appeal, rejected the 
memorandum of appeal on the ground that 
an cd valorem. Court fee was payable on it 
according to the amount claimed, under 
Article 1, Schedule I, Court Fees Aot, 
whereas the judgment debtor had paid 8 
annas only, and on being given time to 
make good the deficiency had failed to do 
so. This decision was based on Jaghp 
Narain Singh v. Mahant Keihigir (l), a 
case decided by a Single Judge of the 
Allahabad High Court on the 13th August 
1900, at which time tbe following order 
passed in exercise of the powers conferred 
by seolion 35 of the Court Fees Act was 
in force :— 

‘The Governor General in Council is 
pleated to direct that the fee charge¬ 
able on appeal from orders nnder 
clause (?) of section 244 of the Code of 
Civil Proosdure (Ait XiV of 1832) shall 
be limited to tbe amounts chargeable 
under Article 2 of the Second Schedule 
. to the Court Fees Act, 1870.” 

It was held that where, on an applicati n 
under section 583, Civil Procedure Code, 
1882, compensation for the loss of posses¬ 
sion of land in the shape of mesne profits 
was prayed for, tbe Court fee payable on 
the memorandum of appeal was ao ad 
vilorem fes. The decree of the Appellate 
Court contained no express order directing 
tbe plaintiff (appellant) to restore posses¬ 
sion to tbe defendant (respondent) or to 
pay him tbe mesne profits, but the learned 
Jadge held that mesne profits were granted 
by way of executing the decree passed in 
appeal and that the order for restitution 
amounted to a decree as defined in section 2 

-of tbe Civil Procedure Code, 1832, 

The judgment-debtor has appealed to 
this Court ani the decree-holder has raised 
a preliminary objection that no appeal lies, 
it is contended for the respondent that, 
while section 2 (2) in the Civil Procedure 
Code of 1903 includes the rejection of a 
p'aiut in the defitition of a decree, the rejec- 
(1) A. W, N. (IC01) 160, 
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ticn cf a mcjrcrardtm cf appeal is cot 60 
included and that a right cf appeal ii net a 
mere matter cf prcaedoie and eantot exist 
unless expressly conferred. In support of 
this view I am referred to the remaiks of 
£oee f A. J, 0., in Onkar v. Lakmichctid 
(2) and to Nur ud d.n Eh n v. Fran 
Eithcn (3). In the latter ease it was held 
that to appeal lies against the order cf 
an Appellate Court retuinirg a memorandum 
of appeal to be presented to the proper 
Coart. It is also oontended, on the strength 
of my own decision in Faria bi v. Mohamad 
Amin (4), that Eeotion 107 (2) read with 
sestion 111 of the present Civil Procedure 
Cpde does not suffice to place the rejection 
of a memorandum of appeal for the amount 
of Court-fee on the same fcotfng as the 
rejection cf a plaint. 

Fcr (be appellant, cn the other hand, it 
is urged that the memorandum of appeal 
having cnee been admitted could not there- 
after be jejeefed erd tl at the appeal ehculd, 
therefore, he ecntideied to bare . teen 
d]*6misied nrder section 10 (it) of the 
Court Fees Act. That provision, however, 
has plainly no application as appears cn 
a peioral cf section 9 cf (he Act. In 
Trin.bak Ft til v. Maa'ho Bao (5) it was held 
by me in February li 05 that a plaint 
•an be rejected after registration, but on 
this point there was then a coi diet of 
authority and the point has not been mace 
•lear by the present Code. 

The decision in Bvpiingh v. Mubhroj 
Singh (6) favours the competency of the 
appeal, though there the real question 
decided was one of limitatior, it being 
held that an order rejecting a memorandum 
of appeal must be regarded as equivalent 
to a decree for the purposes of Article 179, 
Schedule II, Limitation Act, 1S77, Again, 
in Gurga Dan v. Bamjoy (7) the question 
was whether an order dismissing an appeal 
under Eeclicn 4 of the Limitation Act, 
187/, is a decree passed in appeal and 
lection 5£2 of the Civil Procedure CoJe, 
lb82, was prayed in aid to establish that 

(2) 3 Ind Cas 920; 5 N. L. B. 130. 

(3» 47 Ind Cas 16; 40 A. 66«; 16 A. L. J. 630. 

(4) 19 Ind Cas. 97; 9 N. L. B. 33. 

(6) 1 N. L. B. 1G3. 

(6) 7 A. 887; A. W. N. (1886) 260; 4 Ind. Dec. 

(If. 8.) £69. 

(7) 12 C. 30; 6 Ind. Pec. (n. s.) 20. 
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an order dismissing an appeal on the 
ground of limitation amounted to a decree 
just as an order rejecting a plaint was a 
decree according to the express terms cf 
the definition in section 2 of the 1S62 Code. 
The decision in Qulab Bai y. Mangli Lai 

(8) is to the same (ifact and was followed 
in Ayyar.ua v. Nagabhoothanam (9) and 
Boghunath Qcpal v. Nilu Nothaji (10), r f 
wbioh tte fermer was in turn followed in 
ZaminJar of Tvni v Berniyya (11), In 
the laet menticred ease the memorandum 
of appeal was rejected by a District Court 
on the ground (hat it contained language 
diirespectful to the Court of first instance. 

The prefent Civil Procedure Cede, like 
that cf 1882, admits of tie rejection of a 
memorandum cf appeal 6clely fer defect 
in certain matters cf pure form which do 
not include tho amount of Court-fee and 
it would, therefore, seem that once a 
memorandum has teen registered, it cannot 
menly l>3 rejected. In this respect the 
memorandum of appeal differs from a plaint, 
fer a plant meat be rejected in any of 
arumbzr cf specified ccsrs, cne of which 
is deficiency of stamp. For authority in 
favour of the view that a memorandum 
cf appeal cannot be rejec ed after admis- 
Eicn I may refer to Qcptt FuUub Bey v. 
Goluck Proihad (12) and to Ayganni v, 
Ncgobhoothjn'.m (O (above cited). In th's 
view I think the lower Appellate Couit 
must be treated cs having dismissed the 
appeal although in terms it'.did no more 
than reject the memorandum, 

It. is well-settled that section 12 (i) of 
the Court Fees Act does cot make a 
decision final which fixes the category in 
which a document fal’s for the purposes 
of determining the Court-fee payable thereon. 
The question for dcoisioD, therefore, is 
iclaly whether the lowsr Appellate Ocurt'c 
order amounts to a decree or not. It is, 
of oourse, dear that no question within 
section 47 or section 144 of the Civil 
Procedure Cede has been actually deter¬ 
mined. by the lower Appellate Court ; indeed* 
the view taken as to the Court-fee payable 

, < 8 > 7 A * 42j A W * N - 088*) 223; 4 Ind. Dec. 

(n. a ) 274. 

(9) 16 M. 286; 6 Ind. Dec. (s. a.) 905. 

(10) 9 B. 452; 6 Ind Dec. (n. s.) 30 >. 

n (ll> 22 15R; 8 M. L. J. 304; 8 Ind Dec (n. •) 

(12) W. B. 1864, l?5. 
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lias precluded the determining of any such 
auestioa. Oo ths whole. I think the aathoritiea 
•Ued justify the conclusion that an order in 
effeefc dismissing an appeal for defioieney in 
Uourt-fee should be treated as on the same 
footing with the rejettion of a plaint for the 
purposes of determining whether it amounts 
to a decree or not. In Faridbai v. Mohamad 
Amin (4) I pointed out that the appellant 
had a remedy by way of fresh suit. No 
corresponding remedy is available in the 
present case, nor would an application for 
revibion of the lower Appellate Court’s order 
ave any shame of sussess, inasmuch as 
that order desides what is a mere question 
of law which may be classed with one of 
limitation or ™ ;udicita. I hold, then, that 

,an appeal lies against the lower Appellate 
Oonrt’s desisioD. 

With regard to the merite, the question 
for decision is, whether the reduction of 
Uourt-fee ordered by the Governor-General 
in Council under section 3b, Court Fees Act 
applies to this case. Authority in favour 
of the appellant is to be found in Mada*i 
Mohan v. Nojendra Nath (Id), the deoision 
in which is baaed on the view that an order 
under;section 144 of the present Civil Pro- 
oadure Code comes under section 47 (1) 
.W'Vhat Ood9, As to this I would remark, 
in the first place, that the reduction ordered 
under section 35, Court Fees Act, applies 
only to a certain class of appeal*, namely, 
J“ 0 . 30 f *°. m orders under clause (c) of section 

Procedure Code, 1332. Now 
ose ordori do not ioolade any whiah deaida 
questions falling under clause (a) or clause 
W of the same section and those clauses in 

r0 ^* 8 on ^ profits as to 

K'k -* 10 < * 0#ree bag directed inquiry or 
which it has made payable, Io my opinion 
ere is no decree at present in existence 
which can be said to meet either of those 
descriptions, and I, therefore, respectfnlly 
diSlant from the view taken on this point 

In ^ arai ' n Singh V. Mahant Keihogit 

Tut's j 0 a 3P8llate decree which enabled 
»l ffment debtor to regain possession of 
. or ®. a ®’ 0d land made no reference to 

. r0 * ardin * ^0 compensation 
10 which he might be entitled by reagon of 

hnHo^ aP °^ ry di8 t >oa30 8sion by the deores- 
«» 1 . Moreover, the definition of the term 

na 8 ) aa r Pr J’ fi n i ” iD Se,t!oa 2 Cl2) ot “><> 
l 18 ' 39 Ind. Oas. 0*0; 21 0. W, N.544. 
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present Civil Procedure Code covers only 
profits received or obtainable by a person 
in wrongful possession of the property and 
the meaning of that term as laid down in 
the Explanation to section 211 of the 1882 
Code was precisely the same. It seems to 
me clear, however, that this question of 
compensation does relate to the execution, 
discharge or satisfaction of the appellate 
decree and there is authority for this view in 
6omasundaram Pillai v. Ohokkalingam Pillai 
(14) and Kurgodigaudx v# Ntngangauda (15). 
I do not feel at all pressed by my own decision 
in Radha v. Sahhu (16), where Article 181 of 
the Limitation Schedule was thought to be 
applicable to an application for restitution 
under section 144, Civil Procedure Code. 
It is true that section 144 omiti all refer¬ 
ence to execution and that the position of 
ths section as compared with that of the 
corresponding one (No. 583) in the Code of 
1882 has baen changed, so that it ssems 
no longer possible to hold that an appli¬ 
cation for restitution is one for execution 
of the appellate decree which forms itg 
basis. Nonetheless, to use ths language 
employed iu the latest of the Madras cases 
cited, the party seeking the aid of the 
Court is agitating a question relating to 
the execution of the decree under which the 
other party deprived him of his property. 

Whether Article 181 or Article 182 of 
the Limitation Schedule applies to an appli- 
cation for restitution under section 144 
Civil Procedure Code, is not really material.’ 
In favour of applying Artiole 181 there 
ig an addition to my own receufc decision 
(above cited) in Krupatindhu Roy v. Mahanta 
Balbhadra Das (17), That conclusion, how¬ 
ever, is not really iuconsistent with one 
which treats an application under section 
144 as raising a question which relates to 
the execution of a decree nnder which one 
party was deprived of property by another. 
Indeed Somatundaram Pillai v. Ohokkalingam 
Pillai (14), was followed on the question 
whether the provisions of rule 2, Order II, 
First Schedule, to the Civil Procedure Code, 
apply to suoh au application. 

For the appellant it was urged that it 
would be anomalous if the Court-fee of 8 

(14) 38 Ind. Caa. 806; 40 M. 760, 5 L. W. 267. 

(16) 41 Ind. Cas. 238; J9 Bom. L. B. 638; 41 B." 626 

(16) 64 Ind. Cas. 664; 17 N. L. R. 62 at p, 65 * 

(17) 47 Ind, Cas. 47; 3 P. L. J. 367, * 
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LAHORE HIGH COURT. 

Ml8C*rLAHIOOS CiViL PlTlT.ON 

No. 4P5 of 1921. 


annas only were payable on an application 
for restitution under section 144, while the 
Court fee on a memoiardom of appeal from 
the order passed thereon is calculated ad 
valorem according to the relief sought by 
the appellant. I do not think there is much 
force in this contention. Other instances of 
r similar anomalies &re referred to in Fal- 
muhund v Baji Hasan Ali (18), and diffi¬ 
culties of this kind can be removed either 
by exprees legislation or by the issue of 
‘ a suitable order under eeation 35 of the 
Court Fees Ast. It if, however, worthy of 
mention that a draft notification recently 
' received in this Cen t from the Government 
cf India through the Local Governnnnt in- 
iledes a clause directing that the fee charge¬ 
able on appeals from orders under seat ion 
47 of the Civil Procedure Code shall he 
limited to the emounts chargeable under 
Article 2 of the Second Schedule to the 
Court Fees Act, though the draft includes 
no specific provision regarding appeals from 
orders under section 144 of the Cede. 

The third ground of appeal is not and 
•ould not be preBied for, as already stated, 
the appellant was.allowed time to make good 
the deficiency in Court-fee. 

My conclusion is that the decision of the 
District Court as to the Court-fee payab’e 
on the memorandum of first appeal was in¬ 
correct and that the fee of 8 aDnas which 
was actually paid is sufficient. The appeal 
' is, therefoie, remanded to that Court with 

* directions ' to re admit it cn its crigfnal 
number in the register and to decide it on 
the merits. A certificate for refund of the 

• Court-fee paid on the memorandum of 
appeal to this Court will be granted. 
Other costs hitherto incurred will be costs 
in the cause, 

"M. H. Cate remanded. 

. (18) 14 C. P. L. R. 100 at p. 103. 


December 3, 1921. 

Preset t :—Mr. Justice Marticeau. 

The Firm cf JAL NARAIN-BABU 
LAL of DELHI— Defendant — 

Petitioner 

VC*8US 

The Firm of JOHRI MAL CHUNNA 
MAL of DELHI— Plaintiff — 
Respondent. 

Civil Procedure Code (Acl V of 1908,), 8 24— Trans - 
Jer of suit—Judge having decided the same law point 
in another suit, whether good ground for transfer. 

The fact that a Judge has decided a point of law 
arising in one case is not a good ground for trans¬ 
ferring from his Court another case of the same 
party in which the same poiut arises. 

Petition, under section 24 of the Civil 
Procedure Code, for transfer of the ease— 
the Firm of Johii Mal-Ohonoa Mai 
versus the Firm cf Jai NarainBabu Lai — 
from the Court of the fuhordinate Judge, 
First Class, Delhi, to some other Court at 
Delhi. 

Pandit She? Narain, R B., for the Peti¬ 
tioner. 

Lala Molt Sagar, R. B , for the Respond- 
ert, 

ORDER,—Ifcis contended for the petitioners 
that as Bhtoa a Abdus Samad has decided 
eight of the ten slits filed ty the re¬ 
spondents the other two suits, in which 
the same point for determ'nation arises, 
shorld be trarsferred to another Court. 
The point fer determination in all the 
cases is purely one of law, and Counsel 
for the petitioner has not cited any authority 
for the view that the fact that a Judge has 
deo‘ded a point of law arisirg in one caie is 
a good ground for transferring from his Court 
anotte.’ case in which the same point arises. 
There is, in my opinion, no sefficient ground 
for transferring the cases, and I accordingly 
dismiss the applications. 

No order as to costs, 

z. K, 


Application dismissed, 



INDIAN OASES. 


220 


Vol. LXVlI] 

6ARH0BAI 0, H1RI, 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appul No. 363 op 1921. 

June 16,1922. 

Present Mr. Ballifax, A. J. 0, 
SAKHUBAI—Apiillant 

versus 

H ARI — Rsspomm at. 

C. P. Tenancy Act (XI of 1838^, s. 46 —Occupancy 
holding — Inheritance—Succession of females—“In the 
male line of descentmeaning of — Statutes, interpreta¬ 
tion of, 

Section 46 of Act (XI of 1898) does not disqualify 

6 female from inheriting an oooupancy holding if 
she is otherwise qualified to do so aooording to the 
personi law to.whioh she is subject. The words “in 
the male line of descent” occurring in the section 
cannot be interpreted as meaning “a male in the 
male line of descent,” [p. 219, col. 2; p. 230, col. 1.] 

Where a new Act supersedes an old one, it is 
of no help in the interpretation of those portions 
of the old Act, the law in respect of which has 
been expressly altered by the Legislature, [p. 229, 
ool 2 ] 

Ohanyav. Ukund Rao, 4 N. L. R. 9 at p. 18: Teh 
Chand v. Tulai, 3 Ind Cas 62; 5 N. L. R 10'; Bhura 
y Ramrao, 17 Ind. Cas. 366s 8 N L-R. 154 at p. 166 
and Knnhayalal v. Dularsingh, Ind, Cas. 606; 8 N. 
L. R. 163, Thellusson v. Rendlesham, (1863» *8 L .1. Ch. 
948 at p.fc5J| 7 H. L. 0. 429; 6 Jur. (s. s.) 1031; 

7 W. R. 663; !1 E. R 172; 116 R. R. 229, distinguished 
from. 

Appeal from a desree of the Additional 
District Jndgr, Nagpnr, dated the 12th Marsh 
1921, in Civil Appeal No. 214 of 1920. 

Mr. V, D. Sathaye, for the Appellant. 

Mr. A. O. Hop, for the Respondent. 

JUDGMENT.—The appellant 1*9 a Hindu 
woman of the Maratha saste, Aa the Bret 
defendant in this suit she resisted the slaim 
of the plaintiff milguzar for possession 
of an ossnpanoy holding whiah had onae 
been oaanpied by her father on the ground 
that she was the next heir to the last 
tenant who was her brother’s son and died 
in 1916. It has been found and is not 
now denied that she is a permanent resident 
of the village in whiah the holding ia 
situated. A father’d sister is no heir under 
the Hindu Law aa it is interpreted in these 
Provinces, bat Sakha Bai pleaded that her 
family is governed by the Bombay Sahool 
of Law. under whiah she woald be an heir 
to her brother’s son. In the First Conrfc 
it was held that ebe had failed to prove 
that 6be was governed by any system of 
porsonal law other than t he lex loci and the 

other questions that aro*e in the ove were 

left unde aided, 


Her appeal to the Court of the 
District Judge wee dismissed for a reason 
whiah is stated as follows: “Assuming that 
the defendant is goterned ly Bombay School 
of Hicdu Law and that a paternal aunt, 
sueoeeds to the estate of her brother’s eon, 
the 0. P. Tecanay Aot, 1898, dees not 
allow her to succeed to an occupancy holding, 
fceation 46 of the 0. P. Tenancy Act, 
1898, whioh governs this case is a bar 
to her inheri'ance to the holding [vide 
Chany a v. Uhund Bao (1), Tek Chand v. Tulai 

(2), bhura v. Ramrao (3', Kanhayalal v, 
Dularsingh ( 4 ), Atmaram v. Lala (5) .” 
The real meaning of this passage I am unable 
(o discover. Of the five cases cited by the 
learned Additic nal District Judge four sfem. 
fo have no bearing whatever on Sukhu Bai’a 
claim and the last seems to support it. In 
th's Court the learned Pleader for the 
rrsscndeDt admitted that the judgment of 
the lower Appellate Court could not be sup¬ 
ported, but he attempted to support the final 
decision ly urging that in section 46 of 
Act XI of 1898 the words “in the male line 
cf descent” mean ‘ a male in the male l : ne of 
descent.” 

Sestion II of the Tenancy Aot whish 
superseded the Aot in force at the time 
of the death of the last tenant, that ia, 
Aot I of 1920, expresily limits the collaterals 
who can succeed to an oooupancy holding 
to males in the male line of aeoenfc or descent 
from the tenant. The learned Pleader urges 
that the framers of the new Act were only 
expressing more clearly the intention of the 
Legislature in 1898 without changing the 
law in any way. But section 11 of Act I 
of I9ii0 does make two very consider¬ 
able changes in the law as expressed 
in section 46 of Act XI of 1898, in omitting 
both the qualification of residence or the 
hclding of other land in the village and 
also the condition of descent from an 
ancestor who c-conpied the holding. Tbe 
new Act is, therefore, of no help at all in 
interpreting the old on this point. 

Tbe learoed Pleader further relied 
on the dictum of Baron Bramwell in 

(1) 4 N. L R. 9 at p. 13. 

t2) 3 Ind. Cas. 62; 6 N. L. R, 103. 

(3) 17 Ind. Cas. 3f.6; 8 N. L. R. 164 at p. 166. 

(4) 17 Ind. Caa. 606» 6 N. L. R. 163. 

10 Ind. Cas. 738; 7 N. L. R, >0 at p. 87 , 
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Thelltuson v. Rendlesham (6) qnoted in 
Stroud’s Jndioial Dictionary under the head¬ 
ing: “Male Line: Male Lineal” that the 
expression means “male in a line of males.” 
The meaning, however, is assigned to the 
expression “male lineal,” not to “in the male 
line.” The article in the Dictionary goes on 
to quote other English cases in which it was 
held that “in the male line” does not ncces- 
saiily mean that the person at the lower end 
of the line, so to speak, most be a male, and 
in Sayer v. Bradly{7) it was held that “the 
nearest of kin in the male line in preference 
to the female line” was the testator's sister in 
preference to a more remote male relative 
connected with him through an unbroken line 
of males. 

I hold that section 46 of Act XI of 1898 
does not disqualify a female from inherit¬ 
ing an occupancy holding, if she is other¬ 
wise qualified to do so according to the per¬ 
sonal law to which she is subjeot. Sakha Bai 
is, therefore, heir to the holding in dispute in 
this case provided it is proved that she and 
her family are subject to the Hindu Law as it 
is interpreted in Bombay. The case must, 
therefore, be remanded for a finding on this 
question of fait and a fresh decision in 
accordance with that finding. Costs in this 
Court will follow the result. 

‘ M. H, Oate remanded, 

(6) (1869) 28 L. J. Ch. 948 at p. 963; 7 H. L. 0. 
429;5Jur. (N. s.) 1031; 7 W. R. 6G3; 11 £. R. 1 72* 
115 R. R. 229. 

. (7) (1866) 6 H. L. 0. 873: (26 L. J. Ch. 693; 2 Jur. 
(N. s.) 887; 4 W, R. 808; 10 E. R, 1146; 101 R. R. 427. 


BOMBAY HIGH COURT. 

Sicohd Civil Appial No. 74 of 1921. 

December 23, 1921. 

Preient :—Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Sbab. 

CHANDMAL KESARMAL and others— 
Plaintiffs—Appellants 
vertut 

VISHVANATH BALVANT SOHONI— 
Defendant—Respohlent. 

Lease, construction of—Lease granted tor fixed term 
to lessee and his sons, grandsons and lineage—Lessee 
dying before fixed term’-Collaterals, whether can 

succeed . 

A lease was granted of certain premises for forty 
years to the lessee and his sons, grandsons and 
lineage. On the death of the lessee before the 
expiry of the period, the lessor sued to recover the 
premises. The lessee’s sister’s sons resisted the 
claim. The lessor contended that the lease was 


only to the lessee and his wife and his direct defl* 
cendants and that the collaterals were excluded : 

Held, on the construction of the lease, that it was 
a lease to the lessee for forty years without any 
limitation and that, therefore, the plaintiff was not 
entitled to possession, [p. 231,col. 1.] 

Seoocd appeal from the decision of tbe 
District Judge, Ahmeduagar, in Appeal 
No. 166 of 19.8, confirming a decree 
passed by the Assistant Judge, Ahmed- 
nagar, in Civil Suit No. 59 of 1918. 

Mr. S. 8 , Patkar , Government Pleader, for 
the Appellants. 

Mr. Ooynee (with him Mr. O. S. Mulgaon - 
kar), for the Respondent. 

JUDGMENT.— Tbe plaintiff Company 
sued to recover land which was originally 
leased to one Pemraj under a rent-note 
passed by bim on the 1st October 1905. 
The defendants Nos. 3 and 4 who resist tbe 
plaintifl’s olaim are the sister’s sons of 
Penoraj. The case for tbe plaintiff is that 
the lease was only to Pemraj and hie wife 
and his direct descendants, thns excluding 
the collaterals. This construction of the 
document has fonnd favour in both tbe lower 
Courts. But I do not think that that is the 
way to look at this particnlar document 
which amounts to a lease of particnlar pre- 
nuses for forty years to Pemraj, and if there 

had been no words of limitation tbe lease¬ 
hold interest would pass to his leirs. Tie 

question is whether we can extract /rom tl e 
document any intent,on that the lease cn 
the death of Pemraj and bie wife should 
descend in^a particnlar manner. The words 

, * which are tranelated 

sods and grandsons and our lineage.” I* 

is clear from the decision in Ramlal Mooker.ee 

v. Secretary of State (1) that those words 

when found in* Will convey an estate cf 

en ance, and the same conclusion was 
arnved at in Per hath Lai v, Ramethuar Naih 

Wber ® their lordships recognised 
that these words had been held to convey 
absolute estates of inheritance, alienable and 
never reeumable, uoleis in a particnlar caea 
•° 8tom "O'* Proved which would 

exclude the ordinary law, for instance, if it 

were found that these words were applied 
to a devue of an estate which by poefom 
descended only in the male line, then they 
could not bd held to convey an absolute estate 

J ( 25 6 8 «' 465 !0 ° L R - 34Ps 4 Sar - P * C ‘ 

(!i ax c 66i r 1 ^ Deo - ■-) 74* IP. o.). 
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o! inheritance. There is no difference whe¬ 
ther aaeh words be found in a Will or lease, 
and there is nothing in, this particular 
document on the fact9 proved whio'i wonld 
show that the period of forty years for which 
the rent note was to ran, was to terminate 
before the expiry of forty years, in the event 
of the line of the direct descendants to 
Pemraj coming to an end. In my opinion 
this docnment should be eonstrued as 
leasing the premises absolutely to Pemraj 
for a period of forty years, - and the result 
would be that on the death of Pern aj it 
would goto his heirs. No doubt the fact 
that the wife is mentioned in the document 
might create a difficulty, since, in the event 
of Pemraj dying before his wife, she might 
claim a life estate in the lease to the exclu¬ 
sion of his heirs. However, that question 
need not be considered. Taking a general 
view of the lease, and in the absence of any 
claim by the wife, we are entitled to come 
to the conclusion that it was a lease to 
Pemraj for forty yeara without a> y limitation. 
Therefore, the appeal should be allowed and 
tha plaiDtiff’a eti; dismissed with coats 
throughout. Tbe direction that the plaint¬ 
iff should get p sBession shotli be s rack 
oat. The d reotion with regard to payment 
of rent should stand. 

J. P. A o%eal allowed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. tf05 t v 1919. 

(Connected w.tu First C»v l Appeal 
No. 191 of 1919 ) 

January i6, . 912. 

Present ; —Mr Jastice Piggolt and 
Mr. Jastice Walsh. 

KISHOBI LAL—Appellant 

* ve 8us 

JIWAN LAL AND A»0 m* A— Rsbpondint 

Agency, contract of —Custom turning agent into 
principal outrageous —Right of re-sale —Re-sale, when 
breach of contract — Custom, essentials ot—Recent 
instances , whether sufficient proof. 

• i 

.The suggestion that an agent, being a medium of 
Communication between two parties, without the 
consent of his principal or without a term in his 
contract authorising him to do so, whioh is the same 
thing, can turn himself into a principal and use his 
principal’s money and the advantages which he has 
obtained from his position as agent, to make a profit 
for himself, is unheard of and outrageous Such a 
ouatom is unreasonable, even impossible as a matter 
of law in a contract of agency, fp* 284, ool. 2.J 


The vendor's right of re-sale does not arise until 
the date fixed by the contract has expired. Jf the 
property has undoubtedly passed and the real date 
for paying the balance of purchase-money and for 
delivery of the article has not arrived the re-sale is & 
breach of contract entitling the vendee to repudiate 
the transaction, [p 2 4, col. 2.] 

A custom should be universal, reasonable and, with 
some qualifications, immemorial. A number of 
instances which have recently occurred are not 
sufficient to oreate a custom in a trade: on the con¬ 
trary, they show that it is entirely a modern idea. [p. 
233, col, *2.] 

Plaintiffi employed the defendants who were 
grain agents at Hapuc to purchase certain grain- 
pits for him and paid the advance money. The 
defendants purchased seven grain-pits but before 
the date of delivery to plaintiff sold four of them 
to another person When the date of delivery to 
plaintiff came, the defendants refused to give 
delivery even of the remaining three pits, (which 
the plaintiff was willing to accept* unless the latter 
also agreed to take delivery of another four grain- 
pits which were different from those originally 
purohased for him. Upon this the plaintiff re¬ 
pudiated the entire contract and sued for the 
return of the advance money. The defendants set 
up a trade custom in defence of their attitude: 

Held, (I I on the evidence that no such custom 
was established [p. 233, col. I.J 

(2) that even if the custom be taken to be 
established it was unreasonable and immoral in 
the sense that it was likely to lead to gross fraud, 
as it put an agent into a double capaoity where 
his duty and interest must necessarily conflict and 
as such was contrary to the general pripoiplea 
of agency and could not be given effect to in a 
Court of Law. £p. 233, col. 2.] 

First sppealfrom the decision of the Sub¬ 
ordinate ge, Meerut, dated the 17th of 
April 1919. 

Dr. K-. N. Katja and Mr. Sail a Nath for 
the Appellant. 

Mr. Purni L-xl, for the Bespoadents. 

JUDGMENT.—In this oase, two suite have 
been brought arising out of some transactions, 
which may or may not have been specu¬ 
lative in the real se-se cf the word, for 
the purchase and sale of gram-pits contain¬ 
ing wheat in the town of Hapur. The period 
fixed for doli«ery and completion of tbe 
purchase-money was tbe month of Maroh 
1916, tbe contracts having been for the most 
part made in the previous October. It 
appears that there were at least two contracts, 
one for two grain pits and one for five but, 
although that might have been material in 
cne aspee*; of the case, neither party has 
made anything of the point and the trans¬ 
action ha* been trea ed as that of one 
contrast only for the sale of seven grain pits. 
Where it does not otherwise appear in this 



INDIAN OASIS. 


m 

KISHORI LAL V, J WAN LAL. 

judgment, the purchaser, Kishori Lai, is 
•ailed the plaintiff and Jiwan Lai, the agent, 
is called the defendant. It is admitted on 
both bands that the contract was not carried 
out. The purchasers who were plaintiffs in 
one of the suits paid a sum cf Rs. 3,£00 
in advance as earnest money for the 
purchase of the pits, wberea*, on the 
other hand, the defendants, before the time 
allowed by the contract for the purchaser 
to take delivery, re sold four of the pits to 
other purchasers, so that the sellers whether 
they were actually agents or principals in 
their dealings with Kishori Lai, the pur¬ 
chaser* were UDable to deliver more than three 
apd declined to deliver even these three, which 
the purchaser was willing to accept and pay 
for, unless Le also took four other pits which 
the sellers undertook to deliver, and which 
were different from those which vreie 
originally purchased for the plaintiff appel¬ 
lant. It should be noted that the price 
in Maich 1916 bad fallen so that the 
plaintiff, if he had been compelled to take 
delivery, *ou?d ha\e completed the contract 
at a lose. This may acconct for the advant. 
age, which he has taken of the alleged br< a^h 
of contract by the agents who bought for 
Ljm, aod this may also possibly hare 

influenced the mind of the learned Judge 
against Kishori Lai’s case tbough we are 
not prepared to agree if it did so, that 
there-was not a legitimate reeson for Kishori 
Lai repudiating the whole contract as will 
appear (sic). Utder these circumstances, the 
defendants brought a suit for the less which 
they had incurred by re-sale owing to the 
refusal of 'the plaintiffs ti take delivery of 
the entire quantity tendered. They hare 
recovered in that suit a sum of Rs. 5,757-4 0 
with costs against Kisbori Lai, the purchaser. 
In the other suit, Kishori Lai sued for the 
return of his principal and Rs. 339-8-0 interest 
from the 23rd of October 1915 wl ich was 
presumably the date of payment, down to 
the 16th cf February 1917 presumably tie 
date of the institution of the suit. That siifc 
was dismissed. The pu-ohaser appeals 
against both the decrees. It wou’d cot 
be recesrary to deal with the fame cate 
and detail with the matters laised by 
these appeals which are really p-rfcclly 
a mple and stra ghlforw8rd, if it were 
net fer the publij importance involved 
in tfce mftio contention of the respondents, 


[IMS 

• « 

the astern?dirg proposition which they have 
had the c urage to put forward in jurtifioa- ’ 
tion of their defence to the suit and the 
remarkable dicta contained in the judgment 
under review. Although a portion of the 
contract is in writing, namely, what is called 
the langot or parcha indicating the situation, 
quantity, price, rate and sale of the grain-pite 
and certain exprcsi stipulations as regards 
risk, the contracts are made up partly of* 
letters and telegrams and partly of inter¬ 
views which parsed between the plaintiff 
Kishori Lsl, the appellant, and Jiwan Lai, 
the respondent, his alleged agent. It ia 
extremely difficult to give a dear definition 
of the capacity in wbioh the defendants 
acted, for tha purpose of reciting the allega¬ 
tion of the parties, as the defendants 
themselve3 do cot know what they were, and- 
they have shifted their ground in the First 
Court and in this Court, in defence of the 
attitude that they have adopted, but it ia 
pretty clear from the evidence of Kishori Lai 
himself and of Pearey Lai, the son of; 
fchib Ram, Munim of the defendants, 
that K’shori Lai employed the firm of 
Jiwan Lai, which is known by another 
name, as his agents to buy a quantity of 
grain in pits or khaltit. In the Eoglish 
trarstation, it is true, that Kishori Lai 
used the expression “purchased from 1 ’ but 
we think we are r’ght in raying that there is, 
no vernacular exactly corresponding to the 
Eoglish word “tbrough” and the preposition 
'W* frequently stands iD the vernacular both 
for “from” and “through” and the general 
tencur undoubtedly of his evidence conveys 
the impression that he purchased through 
the firm of Bacsidbar Jiwan Lai, Pearey 
Lai, the other party to the contract, or 
rather the cnly witness who purported to 
represent the ether party, ic much mcra 
specific. He clearly entered into the oontract 
ai an agsnt. He explains that, io such case?, 
ba purchases for his crslomera, and ask*- 
them to deposit money snl he- makeJMt' 
quite clear that this was an a genoy contract > 
baiause hj goes cut of his way to explain 
the reason why his own firm’s name was,, 
inserted in the langot which is done, foe 
ojvioas reasons, although his own fi-m are 
no‘, in fact, the parebasers at' all, but 
me*ely the agents for the parebasers, and, io. 
this c se, wcie, in fact, agents for Kidiori 
Lai. The langoU . make it cle^r that, 
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aetord’ng to restion 78 of the Indian 
Oontraot Ao*, the prrperky passed at the 
time of the eale, op bargain for 6ale, not 
only was park of - the pu-chase price paid by 
payment cf the earnest • money already 
referred to bnt payment of the interest for 
t.bo balanee of the purchase-money was 
provided for. Certain express responsibility 
for damage was laid upon the person in 
whose original ownership the grain wa\ 
and rent was payab’.e by the purobaier for 
the u*e of the plase where the grain was 
stored. All these things are inconsident 
with the hypothesis that the proper’y wvs 
not intended by both parties to pas9 as 
between Ejshori Lai and (he sellers at tha 
time of the i ale. Ik is quite immaterial that 
the sellers were unknown to Kiahori Lai, the 
purohaier; iadeei that is usually the ca*e 
abd explains the Deed for the employment of' 
an agent or middle-man. Although the order 
and original proposal for the purohase made 
was, as we have said, for an indefinite 
quantity, the ami uut became eventually 
ascertained and identified as being of' 
a. particular weight and situated in par* 
tioolar grain pits wbioh had been filled' 
by a partisnlar person who was Darned. 
They, therefore, when the bargain was 
eyentnaliy made a contract for tbe 
purchase of specific ascertained articles 
ear-maiked to the cor tract by which the 
firm of Jiwan L \1 B ansid a a-, for 

commission which they were to receive, had 
undertaken a9 agents to pnrch» c e from the 
sellers for the purchasers. 

They bremght their suit for damages 
and rented tbe plaintifl’s claim for return 
of the earnest money, as principals, and set 
np a perfec 1/ hopeless allegation of cus¬ 
tom, (the learned Jadge teems t) have 
been persuaded that it was introduced from 
Bombay to Ha)u? though, for the sake 
of Bombay, we hope he is under some 
delusion upon, this snbjtct) which entities 
the corn agents or brokers of Hapur to 
discard their capacity of agents and to 
assume that of principal, withe ut either 
the knowledge or the cots nt of their own 
principal just when ai d how they please. 
Tbe allegation is so uoheari of and 
outrageous that it is really difficult to treat 
it a9 a serious matter requiring judicial 
determination, hut inasmuch as i l . has 
SBfieeded in tbe First Court and K’shpri 
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Lai has been compelled to appeal to u» 
it is neoeesary shortly to point the over' 
whelming reasons which are almost as old 
ai the common law itself, why such a 
custom cannot possibly exist. In the first 
place, a custom has to be universal. J n 
the second plaoe, it has to be reasonab’e. 
In the third place, according, we believe* 
to one decision, at any rate, in this Coar ,' 
it has to be immemorial, though in 
the case of some commercial custom? 
that proposition requires to bj stated with 
some qualification. Tbe custom alleged iq 
* h is case is not fnniverral by any meats. 
Ic is not necessary to review the evidence 
on this point but it was strenaqnsjy denied 
by, at aDy rate, one witness and many other* 
could be citei from this and other cases 
to show that it is by no means universal. 
The right of sale possessed by the agent 
ia whose name the lavgot happens to be 
drawn up (and to that extent the langot 
being a title deed enables him to obtain 
delivery toh mself in his own name) was 
stated by one of the witnessfs called by the 
plainti? whose name is also Pearey Lai, son 
of Lala Khushi Ram, is really the only way 
in wh’ch a reasonable man could have stated 
it : — 

*1 ha practice is that when there is an 
apprehension of loss, khattii are sold after, 
giving notice and that, if the goods are 
not weighed on the due date (we take 
that to mean delivery taken by toe purchaser 
wbo would naturally weigh them), they are 

8.1J.” 

He thus makes it clear that the right, 
of sale does not arise until the date fixed 
by the contract has expired ; in other words, 
be is stating the practice to be in accordance 
with the simple and faiily obvious proposi- 
tion of law thaf, if a purchaser does not. 
take delivery and pay the bdance of the! 
purchase money on the due date, the seller 
or his representative may sell the goods 
against him and charge him with the, 
loss. There was abundant evidence before* 
the learned Judge on which he could have, 
dismissed this allegation of custom without 
more ado as having no foundation of fact. 
Secondly, the alleged custom is unreason¬ 
able: it is immoral in the sense that it is likely 
to lead to gros frauds and, ; n 4ny event, 
pu*s an n«t-no in a doable capacity in which 
h’*s duty and interest must necessarily, 
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•onflct and is conti aiy to the general prin« 
ciple* of agency and, therefore, needless 
to say, highly unrea onable. The learned 
Jodge has sited a passage from Anson on 
Contracts whiih, even if separated fiom 
its context, does cot appear to apply to this 
case at all, because the passage cited repre¬ 
sents Jiwan Lai as selling to Kishori Lai 
at a price equal to the price that he has 
had to pay to the original owner p'ut his 
own commission and award, and if that were 
the real contract in this case and that had 
been the real position of Jiwan Lal-Bansi. 
dhar, a9 the learned Judge conceived it, there 
would have been no room and no necessity 
for aDy a’legatioa of custom. The cise, ai 
put by the learned Judge, may be illustrat¬ 
ed by a simple example. If a resident in 
the c: untry applied to the Army and Navy 
Stores to ob‘ain for him and send a box 
of Sunlight Soa-, the Aimy an 1 Navy 
Stores in such a case are a kind of agent 
whether working for a profit on a re sale, 
or working for a ecmnrseion b sed upon 
a percentage of the velue of the a tide it 
is selling, which again depenc s u^on his 
contract with the propr’etors of Sanlfght 
Soip. In such a c 8% it is ro busine s of 
the purchaser what a rangement the 
middle mar, who is cnly a soit cf agent, 
hr.s with the vendor, and there ie no 
privity between the purchaser and the 
owner of the proprietary article and, in effect, 
the Stores ere selling the soap to the 
puichaer ItlemEilvee although they are 
prokably controlled by their contract with 
the pioprieto s of the scap as to the condi¬ 
tions and price at which thry are to se l. 
The learned Judge has found nothing in th's 
case and conld have found nothing which 
corresponded in the slightest degree with 
that illustration, and if he had taken the 
trouble to study the three classes of contract 
with which the late Sir William A nson 
wa« dealing in the passage cited, he would 
have found it laid down, in the most unequi¬ 
vocal language that, both with regard to 
the firtt and the third, (the one that the 
learned Judge selected wt s the second), it is 
fa ; d thfet, an agent, in the true sense of 
the word, is a medium cf commanicatiou 
between the two contracting rarties a d 
it is imperative that be should not divest 
vinfifllf of hie character as agent and 
become a prinoiyal to the transaction. 


Thirdly, the learned Jadge sfcatts that “only 
two or three ye:rs ago, commission agents 
at Hapur were not in the habit of selling 
grain-pits that they had once boachb for 
their constituents without the latter’s 
permis‘ion . but recent’y a number of 
instances of this kind have ccourred ” 
which the learned Judge seems to tii'k 
are sufficient to create a custom in a trade* 
Jn the faoo of this fact, he would have, 
been justified in rejecting the endnm on 
the ground that it was an ent’re’y modern 
idea. To sum np, theie'ore, the suggestion 
that aoy agei t, without the consent of his 
principal rr without a term in his contract 
authorising Liao to do so, which is (be tame 
thing, can turn Limaelf ino a piioeipal 
and use bis own principal’s money and the 
advantages whi:h be h^s obtained from his 
position, as agent, to make a profit for 
himself, ia unheard of in a Court of Law, 
and ootrageous and ought to have been 
diunissed with contempt by the learned 
Judge. If the position of the defendant 
really is that he was the prinoip^l ia tbe 
transaction, bis poaiton became almost 
equally hopeless. As we Lave, already pointed 
out, the sale was for specific ait cits in an 
ascertained tibaation and indee 1 the defecd- 
ant’e Counsel actually asked tbe plaintiff 
whether he had been to the place to see 
them, a quest ion impossit le upon any other 
bypoihesir, and inaemnoh as tbe property 
undoubtedly iad passed and tbe real date 
for paying the balance of the pnrcbaee 
money and for delivery of tbe wheat bad 
not arrived, the re sale by the respondent, 
even in that view, was a breach of em'ract 
entitling the plaintiff to repudiate tbe trans¬ 
action. It may be that the plaintiffs were 
glad to get ont of this bargain on account 
of the drop in the price, although, according 
to their agent whom they employed ti take 
delivery, they were always willing to teke tbe 
three pits that were left. We do not 
think that any shabby or nnfair conduct 
ought to he attributed to them in this res* 
pect. They had entered into a forward 
contract which always involves a risk of 
loss. They had oboeen to do it through 
an agent and if the agent had conducted 
Limaelf as an agent sbonld, when the time 
came for the completion of the contract f 
the plaintiffs would have found themselves 
faced with a lose on their purchase, bail 
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when tbe time same, they found that their 
agent had oommitted a breath of contract 
and they were clearly entitled to take 
advantage of that and of aDy legal right 
which he had plated in thiir bands by 
hie own folly, in order to essape from the 
lost whioh wonld otherwise have fallen 
upon them and there u nothing iaeqait* 
Able, in any point of view, in this result, ioar- 
mnth as, in any event, the seller gets Lis 
arntreot priae, indeed most have reoeivcd 
it long ago, if Jiwan Lai and Binsiihar b&d 
really re sold this grain, and the loss wbiah 
would otherwise have fallen on the plaintiff, 
has fallen upon the agents who are alone 
responsible for what has happened and 
has, therefore, fallen cn the right shoulders. 
In aonalusior, it is impossible to pass the 
judgment by without inviting tbe learned 
Judge, in matters of this kind whiah are 
frequently matters of great importanae and, 
in this oase, we are told, affeot a number of 
other disputes, to alear his mind as to the 
fundamental prinaiples involved, and tbe 
real questions whiah he has to determine. 
The judgment in this oise simply bii9lles 
with legal fall:cies and cmtradiifcory views. 
The learned Judge has al’owed himself 
to be pe'snaded to LIIjw an authority in 
Bombay whioh has no more to d) with 
the quedi n in tlis oasa than the man ia 
the paoon and he has cited a passage from 
Anson on Contrast which does not apply. 
He points out, with great eare, that the 
relation of principal and agent did net 
exist between the parties in the Bombay 
case, and then he gjes on to apply that 
principle to the easj which he is deciding 
and, as a re3r It of 6uob application, to hold 
that no spesial usage in flapur reed be 
proved but that the right of the commission 
agent to sell away the pits follows as an 
intident cf his contract ; thus applyiug the 
deihion which be himself said did not 
relate to prinoipal and agent, to tha duty 
of an agent. He seems to vaiillate con¬ 
tinually between the question whether Jiwan 
Lai Bansidhar were agents rr not and, 
amiDg o h‘.r inconsistencies he arrives at 
the extraordinary eonclus'oD, (apparently in 
corsidering the question whether speciSo 
grain was dealt with by tbe contract or not) 
that so long as there was no difference in 
the capacity of the particular grain-pits at 
Hapur, it was immaterial whether tbe grain- 


pita which were subsequently tendered, were 
those which the plaintiff originally bought 
or not. If the learned Judge had stopped 
to consider what would have happened if 
after the pnrehase and, as we have pointed 
out, the passing of the property, 80ffie fi re 
or riot or inevitable accident had destroyed 
one of the grain-pits mentioned in the 
plaintiffs original large t and the question 
Lad arisen ia betwten the plaintiffs and the 
owner of the grain pits as to whether they 
had intended to boy that one or any other 
and as 10 whether the Ices should fall on 
the plaintiffs or the original vendor he 
would have realissd the fa’lioy 0 f' (his 
view. The main gronnd on which we rest 
our decision in these two appeals is that this 
was a contract of agency, and that, as between 
principal and agent the custom alleged is un¬ 
reasonable even impossible, as a matter of Uw! 

The result is that the two appeals are allowed 
The defendant, Jiwan Lai’s suit in aDDeni 
No. 191 of 1919 is dismissed with costs in all 
Courts. The plaintiffs appeal against Jiwan 
Lal(Appeal No. 305 of 1919) i 8 allowed with 
costs and a decree must be granted to him 
for Re. 3,500 plus interest thereon at 7 per 
cent, per annum from the 23rd of October 
1915 to the institution of the suit and 
thereafter at the rate of 6 per cent, until 
payment with costs in the Ocurt below 
costs in this Court to kclude fees on the 
higher scale. 


8. D. 


Appeals alloued . 


BOMBAY HIGH COURT. 
First Civil Appcal No 1.09 of 1920. 

December 7, 1921. 

Tresent :— Sir Norman Macleod. Kt„ 
Chief Justice, and Mr. Juctice kbah” 

MOHANSING UMED RAMOL— 
Defendant—Appellant 




DALPAToING HANBAJT and others — 
Plaintiffs— Respondents 

Evidence Act (I of 187 2) s. 32 (2) (6)-Family 

pedigree kept by family chronicler , admissibility 0 fZ 

Hindu law- W idow-Alienation-Legal necessity— 
Burden of proof. * 

A family pedigree kept in the ordinary conrse of 
business by a family chronicler prepared by the 
chronicler from time to time from the information 
supplied by the members of the family is admissible 
ip evidence under section 32 (2 of the Evidence Act 
and is also admissible under section 32 (6) as 
having been kept by a person engaged by the mem 
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berg of the family to keep a record of the family 
events before them. [p. 236, col. 2.] 

A Hindu widow cannot sell more than her own 
interest unless there is legal necessity and in o*«e 
of a sale by the widow the onus is on the purchaser, 
to prove that the sale is for necessity.[p. 23 *, col. 2.] 

First appeal from the decision of the First 
Cl lee Subordinate Jndge at Surat, in Snit 
No. 84 of 1918. 

Mr. Ocyajee (with him Mr. G. N. Thahor ), 
for the Appellant. 

Mr. B. J. Le»ai % (with him Mr. N. K . 
Jf«/.fr),for the Respondents. 

JUDGMENT.—This suit was filed by the 
plaintiff to reaover the plaint property as a 
reversionary heir of one Daji Bhikba on the 
death of his widow from the defendant to 
whom the property had been sold by Bai Beni 
in lb89. The defendant disputed the olaim 
of the plaintiff as being the nearest rever* 
sionary heir of Daji. Bat assaming that 
Kanbaji was a relation and agnate of Daji, 
the defendant eoald not point oat the exist* 
ense of any other agnate or relation exsept 
Daji’s sister’s daughter, Bai Hari. The 
defendant, therefore, attacked the pedigree 
on which the plaintiff relied. That pedigree 
had been deduced from the evidence of one 
Mohansing who produced his book which had 
been kept by himself, his father and hie 
grandfather, recording the family events of 
various Pajput families of which the family in 
6uit was one. With regard to this witness 
who was acquainted with this family and 
who kept the reoord of family events, the 
Judge said:— 

“These entries are made in the course of 
the tour made by these chroniclers from the 
information given by the Yajmans, though 
the names of the informants are not given. 
Still admittedly all the Girasia Rajputs 
rely upon this book for correct information 
abont their ancestors and 1 must aooapt their 
correctness and hold that it isadmissible either 
under clause (2) or( 6) of section c2 of the 
Indian Evidence Act. Kanbaji and Daji both 
being dead, the entries can be held to be 
relevant under clause 6. 

We soe no reason to differ form that opinion, 
if tbe Court was satisfied that the witness in. 
a sense was a professional man or a person 
whose business it was to keep a book of this 
kind for the advantage of theae Rajput 
families. Theie is do reacon. why, if the 
book is shown to have been kept in the 
ordinary course of business, it should not be 


admitted as evidenoa. Even if that were in*, 
correct, still, sab-section 6 of section 32 enables* 
a family peidgres to be admitted in evidence, 
so long as tbe membars of the family depend 
npon a particular person like the witness tu 
keep a record of the family events before 
them. We thick, therefore, the Jadge was 
entitled to rely npon Mohansing’s evidence 
fortified by bis bock. Once the book was 
provad, then it is clear that Kanbaji was tbe 
agnate of Daji and it i9 not suggested that 
there wa9 any other agoafe in existence at thq 
present time. He would, therefore, ba entitled 
to succeed as a reversioner on the death of 
Bai Beni unless tbe defendant cau show that 
io 1889 the debt was for legal necessity. 
The Judge said : — 

"In Ih9 dead the property ig stated to be 
sold for debts. Particulars of dtb's are not 
given, but attempt is made to show that at 
lsast two oreditors were satisfied. It is caid 
that two creditors were paid Rs, 100 and 
Rg. 800 respectively. Bat the ev dense ie 
unsatisfactory and no reliance can be placed 
on it. There is no writing about the debts 
and such oral evidence can be prepared at 
any time.” 

On reading the evidence admittedly addu ed 
to prove the payments, there can be no doubt 
that the learned Judge was right in his appecia* 
tion of it. Because tbe eala-deed passed thirty 
years ego by a Hindu widow to an outsider 
sould not re attacked until the death of the 
widow, it raiy seem bard that tbe defendant- 
pur ohaser should be deprived of this property. 
Bat still the law in thia country is perfectly 
well-known that a widow cinnofc sell more 
than her own interest unless there ii legal 
n cessity, and tbe onns has rightly been placed 
on the purchaser to prove that tbe sale was 
for necessity. Therefore, it- was desirable 
that at any rate the debts which it was 
suggested were paid oft out of the purchase 
price should have bsen recited io the deed 
and it was not sufficient that there should be 
merely a recital that the property had been 
Bold for debts. The learned Jadg j pointed 
oat:— 

There is absolutely nothing to show that 
Diji was really iadebted. He possessed 
considerable land, bath at Delada and Dhol- 
gam. It is probub.e that the suit lands were 
sold besause the widow who resided at 
Dholgam coqld not manage them. On tbg 
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evidence I ara not prepared to hcli that the 
sale was for necessity.” 

In any event it is impossible to dome to the 
■onclusion that the learned Judge was wrong 
in his 'appreciation of the evidence. The 
defendant has alfo failed to prove that his 
father spent about a thousand rupees on 
improvements as alleged in this ease, and as 
the revenm of the land is said to be Rs. 320 
r & year, we think the defendant must have 
'recouped the money which his father spent 
m pnrabasing the property with interest 
thereon. The appeal fails and most be 
-dismissed with scats. 

p * Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No 307 op 1921, 

April 22,1922. 

Pretent s—Mr. Batter, J. C. 
lhakur BHA1RONSINGH and 

i BOTHER — PLiINTIFFS— APPILLA NTS 

t ersus 

H1NDUSINGH and others—Defzndanis 

—Respondents. 

Civil Procedure Code (Act V of I £08J, O. XLI, r. 27 
—Fresh, evidence, admission of, in a Court of Appeal — 
- Exclusion of such evidence — Mortgage, suit on, if com¬ 
petent in the absence of the original deed. 

Fresh evidence should not bo admitted by an 
Appellate Court in order to enable it to decide the 
oaso in favour of a particular party, [p 2o8, ool. 1.] 

Kessoioji Issur v. Great Indian Peninsula Railway 
Company, 31 B. 381; 9 Bom. L. R. 67Is ‘ 1 C. W. N. 
7^1; 6 C. L. J. 6; 4 A L J, 461; 17 M. L. J. 347: 34 I. 
A. 1 IBj 2 M. L. T. 435 (P. C », 'Kalika Butt Mandur 
v. TuZsi Mandar, 37 Ind. Cus. 1008; 1 P. L. J. 4:6 
and Krishnama Chariar v. Narasimha Chariar, 3 M. 
1*4; 3 M. L T, 208, relied upon. 

But if a party is allowed to produce a document 
and slso to adduce oral evidence to show how it 
fell into his bands, it is not open to the opposite 
party to have the existence of the document con¬ 
sidered and the oral evidence excluded, for if tbe 
■fresh evidence is to be excluded the whole of it 
must be excluded, [p. 238, col. 1.] 

A mortgage suit based on a certified copy of thp 
mortgage-deed is not competent without proving 
oof * j 0un< * * or nofc producing the original, [p 238, 

Appeal from a decree of the District 
Judge, Hoshaugabad, dated the 14<b of 
February mi, ,*n Civil Appeal No. 83 


Mr. 5. B. Gokhale, for tbe Appellants. 

Mr. A/. Qurta, for the Respondents. 

JUDGMENT,—The fasts of the case are 
fully given in the judgment of the lower 
Appellate Court. The plaintiffs (of whom 
the second plaintiff is a minor) sue in the 
suit out of wh:ch this appeal arises, and 
in the connected suit on whish Second 
Appeal No. 308 of 1921, aris6r, on two 
mortgagee, dated 2nd August 1907. It 
was stated by tbe plaintiffs that the origi¬ 
nal mortgage deeds bad been lost, and 
the plaintiffs ?oed on certified sopies ob¬ 
tained from Ibe registration office claiming 
their right to do eo under eestion 65 (c) 
of tbe Evidence Act. Among other son- 
tentions raised by the sont6nding defendants, 
it was denied that the original deeds had 
been lost, and it was asserted that when 
the first plaintiff brought Suit No. 17 of 
1907 on a prior mortgage, the claims pn 
tbe mor.'gagea now in suit which the plaint¬ 
iff bad just purchased, were included in 
the compromise by which that suit was 
settled and the mortgage-deeds were returned 
to the then defendants. I may say at 
once that the compromise judgment and 
decree in that suit which are on the record 
do not mike it clear whether or not tbe 
compromise related on'y to tbe mortgage 
sued on. 

The first issue waswh'ether tbe original 
deejs were lost, and tbe 8th issue was 
whether the mortgage deeds were roturned 
to tbe mortgagors and others in tho cir¬ 
cumstances stated by the contesting defend¬ 
ants. The learned Subordinate Judge held 
the evidence as to tbe alleged loss of tbe 
deeds to bo untrue, and that though there 
was not any reliable direct evidence on 
the point it was extremely probable in tbe 
circumstances that the deeds were included 
in the compromise and returned to the 
mortgagors. 

Gendaji, odo of tbe original mortgagors, 
who had not appeared in the first Court, 
appeared in the lower Appellate Court and 
produced four pieces of paper, which he said 
were pieces of the original mortgage deeds 
torn up and returned at the time of the 
compromise. The learned District Judge 
admitted further evidence for the defendants 
to prove Gendajis story. It has beau 
proved bayond aoy possibility of doubt that 

two of tbe pieoas of paper are parts *ot 
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one deed, and the other two are parts of 
the other. It has also been found on the 
fresh evidence admitted that these two 
mortgages were included in the compromise 
and the deeds torn and retnrned to the 
mortgagors. The main ground of appeal is 
that this fresh evidence should not have 
been admitted and that the care should 
have been decided ly the lowir Appellate 
Court on the original evidence; it ij also 
urged that on the original evidence the 
suit should have been decided in favour 
of the plaintiffs. 

I agree that the fresh evidense should 
not have been admitted ia order to enable 
the Court to decide the case in favour of 
the defendants. This view finds ampl 9 
justification in the cases reported as K(s- 
$ow;i Itsur v. Great Indian Peninsula Bailtcoy 
Company 0), Kalika Dutt Mandar y, lulti 
Mandar (2) and Krishnama Ohariar v. Nara • 

iimha Ohariar (3). 

• 

Nevertheless the appellants themselves 
wish to .take advantage of soma of the 
evidence admitted in appeal ; I ealled upon 
the appellants to elrct whether they wish 
the exist6nee of the documents in defendant 
Gendaji’s hands to ba taken into considera¬ 
tion or nob. The learned Pleader for the 
appellants thereupon admitted the genuine- 
n<fcj of the pieces of the documents, which 
was denied in the lower Courts, The 
object of this admission is to admit 
secondary evidence of the mortgages under 
seetion 65 (a) of the Evidence Aot. Of 
Bourse if the fresh evidence is exoluded 
the whole of it should be excluded. But 
if, as is desired, the single faot that the 
deeds are in the hands of one of the 
mortgagors is admitted as evidence, then the 
presumption under illustration (») to sestion 
114 of the Evidence Aot tomes into play, 
and affords great support to the eonclusions 
of the First Court ariived at before the 
reeeption of fresh evidense. It is quite 
impossible to reaonsils the story of the loss 
as described in the plaintiffs’ evidense with 
the fast that torn portions of the dosu- 
ments are in the hands of one of the 

(1) 31 B. 381; 9 Bom. L. B. 071; 11 C. W. N. 721, 

6 O. L. J. 6; 4 A. L. J. 461, 17 M. L, J. 347; 34 I. A. 
115; 2 M. L. T. 435 (P.O.). 

(2) 37 Ind. Cas. 1008; 1 P. L. J. 435. 

(8) 31 M. 114; 3 U. L, T. 308. 


mortgagors, and their bsing in his hands 
supports the eonclasion on the 8th issue 
originally arrived at. If on the other hand 
we exclude the fresh evidense altogether, then 
after reading the evidense I agree with the 
finding of the First Court that the loss of the 
documents has not been proved, and seaond- 
ary evidence cannot be given. It is oora- 
plained that no clear history of the sompro- 
mise has been given, bnt the p'aintiff had 
the opportunity on the 8th issue to give 
a full aciount of the sompromise, and as 
he has not done so the probabilities are 
in favour of the view taken by the Sub¬ 
ordinate Judgs. In a D y ease the plaintiffs 
•ODll not sue on the mortgages without 

proving aDy ground for not produeiDg the 
originals. 

The appeal is dismissed with eosts. 

n. H. 

Appeal dismissed. * 


— -a. AAiua uuu cvi, 

Secomd Civil Appeal No. 706 or 1921, 
Desember 21, 1921. 

Present:-.Sir Norman Maeleod, Kt., 
Chief Justise, and Mr. Justise Sbab. 

The LAXMI BANK Ltd.-Okeditob- : 

Appelunt 

versus 

RAMOHANDRA NARAYAN APTE — 

. Respondent. 

-PrZnZ, l nso l venc,J j ct (m of 1907 ;, 55 . 14 , 16 
aLT f ctal 4 In s° lven *y Act (V of 1920 ;, 88. 10, 24 — 

dlxlosurZf ° b ° adjud ? ed insolvent—True and full 

,nquiT,J as * wheiher “»“ 

insolven’fc“h a. ” het * er • Petitioner to be adjudged 

uroneS? T e a * rue and ful1 disclosure of his 
P operfcy is not pertinent at an inquiry under 

SS?“?? P , roWnoial Insolvency^/ • III of 

with rn^r l d f d ha3 fflVen the particulars required 

the adS r *"! Vroperty, as it i 8 not until after 

the tl0 S that Can be ^certained whether 

[p! 239* coLT] haS made * tfae ftUd ful1 di8cloaare * 

Sesond appeal from the decision of the 
Joint Judge Poona, in Mie.ellaneoue Appeal 

rev0Mi nfir an order passed 
by the Additional First Class Subordinate 

ft Of mo*' M “ 0Bll * D9Ons Appli.Mioq 
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Mr. S. Y. Abhyankar , for the Appellant. 

JUDGMENT.—The petitioner filed a peti* 
tion under the Provincial Insolvency Aot 
UII of 190?) shortly before Ait V of 1920 
was passed. The pe!ition, therefore, would 
have to he proceeded with under the provisions 
of Act Ill 0 * 1907. 

Under section 14 (l) of the Act, on the 
day fixed for the hearing of the petition, 
or on aDy subsequent day to which the 
hearing may be adjourned, the Court shall 
require proof that the creditor or the debtor, 
as the case may be, is entitled to present the 
petition. Under saetion 6 (3) the debtor 
shall, not b3 entitled to present an insolvency 
petition unless (a) his debts amount to five 
hundred rupeer; or (6) he has been arrested 
or imprisoned in exsoution of the deoree of any 
Court for the payment of mmey. Under 
section 11 (i) every insolvency petition 
presented by a debtor shall contain a state¬ 
ment that the debtor is enable to pay his 
debts. 

When the petition name on for hearing 
the following issues were raised : (1) whether 
the petitioner has made a trne and full 
•disclosure of his properly, (2) whether his 
debts amount to Rs. 5C0, and (3) whether 
he la unable to pay then. Under section 15 
(1) where the Court is not satisfied with 
the. proof of the right to present the 
petition, or of the service of notice op the 
debtor, or of the alleged act of insolvency, or 
. is satisfied by the debtor that he is able to 
pay his debts or that for aDy other sufficient 
cause no order ought to be made, the Court 
shall dismiss the petition. The issue whether 
the petitioner has made a trne and foil 
distlosnre of his property would not be 
pertinent at the inquiry under section 15, 
provided the petitioner has given the parti* 
cnlars required with regard to his property, 

* B no ^ after the adjudication 

that it can be ascertained whether the 
petitioner has made a true and full disclosure. 

e Trial Judge seems to have dismissed the 
petition on the very gronnd on wbiih he 
ought to have entertained it, namely, the 
unsatisfactory conduct of the debtor with 

property, for it would only be by 
., ® ^istratioo of the estate in insolvency 

*aat the claims of the creditors mold be 
properly protected. He also thonght that the 
acblor had not satisfied the Oonrt that he was 
ttoablc to pay his debts, but we think 


that this finding was based on wrong 
grounds. 

In appeal the Joint Judge dealt merely 
with the question whether the debtor was 
unable to pay his debts, and though it was 
lightly held that the insolvency shonld proce¬ 
ed nnder the provisions of Act III of 1907 he 
appears to have thought that the new Act had 
made a change with regard to wbat was 
required to be proved before it could be 
decided lhat the petitioner bad a right 
to present his petition. As a matter of 
fast there is no material difference in 
this respect between the Act of 1907 and 
the Aot of 1920. Under section 11 (1) of 
Act HI of 1907 the debtor has to state in 
his petition that he is unable to pay his debts, 
and if either on the face of the proceedings 
or on a representation by the opposing creditor 
the Oonrt is satisfied that this statement is not 
correct, it can dismiss the petition, But if 
the debtor has made a dispose 1 of his property 
with a view to defraud his creditors who 
might otherwise have been paid, then the 
Court is not justified in helling that he is 
able to pay his debts, but shonld admit the 
petition, so that the interests of the creditors 
may be benefited by the special powers given 
to the Oonrt while administering an insol¬ 
vent's estate. The order of remand was 
rightly made though the reasons given for 
making it were not correct. Therefore, we 
dismiss the appeal. When the Trill Oonrt 
takes np the petition again according to the 
order of remand made by the lower Appellate 
Oonrt, the learned Judge will, no donbt, 
deal with the petition in the light of oar 
remarks. 

J. p. 

Appeal rejecte \ ' 
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SINGH RAM V , DATA BAM. 

LAHORE HIGH COURT. 

Secofp Uivjl Appeal No. 199 of 1918. 

November 18, 1921. 

Fresint: — Mr. Justice Abdnl Raoof and 
Mr. Justice Marlineau, 

SINGH RAM amd othies—Plaintiffs 

—Afpellants 

i ersus 

DATA RAM and others—Defendants 

—Respondents. 

Shamilat— Partition—Suit by co-sharers for 
declaration that partition is against terms of wajib-ul- 
arz — Jurisdiction of Civil Court—Punjab Land Revenue 
Act (XVII of 1887;, s, 158 -2), (xvii*. 

A declaratory suit by certain co-sharors that a 
certain land is, according to the terms of the wo jib - 
ul-arz, not subject to partition and that the partition 
directed by the Collector is, therefore, wrong, is 
'according to the provisions of clause (xvii» of sub¬ 
section (2 of section 168 of the Punjab Land Revenue 
Act, not oognizable by a Civil Court, no question 
of title being involved therein. 

Deva Singh v. Musammat Jaxvali , 39 P, R. 1892; 
Sundar v Wazira, 144 P. R UG7; J88 P. W. R 1907 
and Rahmun v Ha sham, 7 Ind. Cas 7 * 7s 73 P. R. J 9! 0; 
103 P. W. R. 1910; 144 P. L. R. 1910, distinguished. 

Second, appeal from a degree of the Dis¬ 
trict Jndgp, Delhi, dated the 25tb Ocfctbir 
1917, affirming that of the Senior Subordinate 
Judge, Robtak, dated the 7th May 1917. 

Mr. Sham Lai , for the Appellants. 

1 Mr. Shamair Lhand , for the Respondents. 

JUDGMENT,—The suit out of which this 
second appeal has aiisen related to a piece 
of, common land in the village Nizampur, 
Tabfcil Gohana. It consists of 56 bighas 18 
biswas and is known as Bad Laiqawela. ' In 
< Ihe Settlement of 1879 the co-sharers entered 
into an agreement that this woold ccntinae 
to he joint and impartible. The terms of the 
agreement were entered in the itojib-uLars 
of that Set)lament. In the suh:eqnent 
Settlements, however, the entry was not 
repeated. ■ The Ocllettor has diree'ed its 
partition by pannas, and his order has been 
upheld in appeal by the Commissioner. 
Fifly-five of the proprietors of par.na Mehr 
Oband instituted this suit in a Civil Court 
for a declaration that the laud was not 
subject to partition according to the terms 
of the utojib ulaiz. The defendants to th's 
Eu f fc were 128 proprietors of the four other 
pannas of the vi.lige. One of the pleas 
ra ; sed in defence was that the suit was not 
e-gnizable by a Civil Court. Both the 
Courts below have accepted this plea with 
the mult that the suit has b:en dfsnrssed. 

The plaintiffs have preferred this second 
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appeal and it is ur^ed on their behalf that 
the suit indirectly raised a question of ti la 
and has wrcngly been thrown out on the 
ground that it is not ocgnizahle by a Oiv-1 
Court. Sc cl ion 158, subsection (2) of the 
Land Revenue A«t, provides that_ 

“A Civil Court shall not exercise jurisdic¬ 
tion over aDy of the following matters.” 

, Among those matters is mentioned in clausa 
(xvii). 

“Any claim fer partition cf an estate, held* 
ing, or tenancy or any question connected 
with, or arising out cf, prccsediDgs for parti¬ 
tion, net befDg a question as to fi le in 

any of the property of wtish partition is 
sought.” 

This provision is very comprehensive and 
certainly ineludes any clrim of theDatnreput 
fcrward.in the plaint. The present suit 
clearly comes within the exemption prov ded 
by ee«tion 158, chore (xvii) of the Lard 
Revenue Act, no question of title beiug 
involved. Tfce propcsition is eo clear that it 
is hardly necessary to cite any authority in 
cuppcit cf it. This very question bas clearly 
been decided in Lalhi v. Malik Lost Moham - 
ir.ad Khan (1). In this esse with respect to 
a einilar ei t'y the Hon b’e Mr. A. H. Diask, 

Firanoial Commissioner, held_ 

That an entry in the tea jib ul cre pro* 
hibiting the partition of the sham Hat is not 
neccsrarily a bar to partition and the 
Revenue Officer dealirg with the partition 
should himself dco de whether, under the 
circumstances of the case, the prol ibition 
should prevail or rot.” , 

Deva Singh v. Musammat Jawali (2), Sundar 
V. Watira (3) and Rahmun v. Basham (4), 
relied upon by the plaintiffs have no bearidg 
on the facts of the tas?, and the learned Senior 
■ Subordinate Judge has given good reasons far 
holding that they are distingnisbable and 
•**’ e inapplicable to the present case. 
We have not the least doubt as to the 

correctness of the view taken by the Courts 
below* 

We accordingly dismiss the appeal with 
soete. t , 


mm 


. • 

R *1916 9 Ind ‘ Ca8, 498i 1 P * B - 1915 Kev *i 82 P * L 
(2) 39 P. R. 1892. 

} 8 } if 4 /,?- 1C07: 188 P W - R- 1967. 

VS?“p1V»V 3P - * 1910:103 P -.’ T B ‘ 
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JCY CHAMBBA CHlKRABURlTY c. 6MJCT KUMAR 

CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree No. 913 

op 1920, 

' November 5, 1921. 

Present;— Mr. Justice Suhiavrardy 
^ r * *^ ni *' , oa Cuming. 

JOY CHANDRA CHAKRABURTTY— 

Djcpekdamt—Appilunt 

* versus 

T “ H a °J’« l « SRIJUT KUMAR A RUN 
OHANDBA SINHA_Pt., kT .„_ 

RlSPlNDEHT. 

• TV?* TJ y Act (VUl 0t 1886 >>. «• 106 -Su.V for 
retZe iet to area fixed P *" dr ° ne tci,houf 

ejerence to area-Vendce of tenancy rights, portion 
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of The tenil -Sf ren / 19 n0t 41x6(1 at tho * nce Pt>on 
but ie fixTX h refe / en 1 ce t0 a ^ Particular area 
tenant dr <>neo( tho arable land and tho 

tenant agrees to pay th.s rent so long as tho lands 

accordi^'T^’ tHe landl ° rd iS en “ tled 10 clai “. 
L- g u?i the a S re ©tnent, enhanced rent for tho 

S7irs&t !°r topossess ’ at tho tL: 

i.^^ ere , a P0rsOD puroha9es a tenanoy. executes a 

the fart* i n , res P ect °* ifc * which simply mentions 

may be pray& that bis name 

may be entered id the landlord’s register in 

to a the°^ tenant ’ ifc does not amount 

the creation of a new tenancy but is a mere 

recogmtmn oftho original tenancy, as held by tho 
transferor, [p. 24?, col. J.] y th 

Appeal against a da.ree of the Di-tr ci 
Jadge, NoaUhalf. dated the 8th of Lb.erobsr 

LJr,’ r6V f r n« 8 “ d ‘°‘ ee cf the Assistant 

of JnfyTgiS "’ ° ha1 ’’’ dltBdtfce -9 b 

PACTS appear from the jadjment. 

Baba Surendra Ohandra Cen (with him Bata 
Bhatirath Chandra Dot), for I he Appellant_ 

105 of R '"‘‘I T prco;edin S nndtr fe.iion 
1°5 o Bengal TenaD.y Aet for fair anl 

eqaitablo rent. Tho qassion of law is that 

M’ordmg lo eeotion 52, Bengal Tfnsnay A.» 

the landlord will get additional rent for 

?n 1219 V^' ThS Ult as * e " m ^ t w„ 

in 1219. There was no term as regards 

enhancement. The do.ument is a n ra .t 

between the landed aad the tenant. f Q 

bean * ‘, h8 ar6ft ,0r wh:ob ren « bas 

been previon.ly p a ,d. the Court ehall have 
regard to the length of time daring whieh 
the tenancy has lasted without depute or 
fnl n nt 0Bar8B - fl »e eoction 51 (2), .I»n, 8 

(o,, Bengal Tenan.y Aet. I submit that the 

dinment of 1P4Q mac tne 

Rfifern An T) u ? r0a>03 a new tenancy. 

Mere to Du*ga trig* Ohoudhury Vt Basra 

16 


ARUN CHaNDRA BINHA. 

Bain (1), Akbar Ali Mian v. Musimmct 
Hira Bibi (2). 

Baba Qirija Troronna Bay Chondhury, for 
tfce Reepondent —I c'aim cett!oment of rent 
onder section 105, Bengal Tenanoy Aat, in 
reepfot of land held by the tenant. There 
bae been no objection to the area in the 
written statement. So I ray that no question 
of area anre* npon the proseedinga. Refers 
to Jnancdi Sundari v. Abiur Bahman hhaia 
\o), ard reads the concluding portion of 
the jadfmintof Mookerji. J. There is no 
dejision of statue, G0 there is no secord 
appeal. Ard there is no decision on the 
question of aree, I alaim assessment on the 
btsie of hobuliyat. Refers to Bitseswar Boy 
Ohoudhury y. Baendra Kumar Swgha (4). 
Upendralal Oupta y. Jogeih Chandra R y 

(5) . 1 submit that Akbir Ali Mian y. 

Musammat Hira Bibi (2) does not apply. 

Baba S. O. Sen, in reply, referred to Serai 
Ohandra Qhcte v. Sham Ohand Singh Boy 

(6) acd Abhiy Sankar Motumdar y. Boiani 

MandaK 7). ' 

JUDGMENT.—This appeal arises oat of 
a deoision of the Speiial Jadge ander set* 
tion 105 of the Bengal Tenanoy Aofc holding 
that the tenare in the ooonpation of the 
defendant is liable to enhancement of rent 
on the gtoand that when the tenure was 
first created rent was fixed at a sertain 
amount per dror.e without any reference to 
the area lit oat, Ifc appears that in 132J 
B. S, one Baidya Nath Ohukraburty exe* 
onted a k'.luliyit in favour of the then 
Iandloid in which he mentions that be has 
pnrchaced a talu’c standing in (he came of 
Katrdeb Ohakrabarty and petitions . the 
landlord to remove the name of Kamdib 
from his shtritia and to insert the name 
of the petitioner for whioh he executes a' 
frefch kt buliyat. The terms of the kabuliyat 
are that the tenant ag<ees to pay to the' 
lanilord at a certain rate per dione of the 1 
arable lanl and bo long as the lands are 

not measured the tenant will pay rent aft 

* • / 

(1) 62 Ind Caa. 453; 26 O. W. N. 201. 

(2) 15 Jnd Cas. 332; 16 C. L. J. 182. 

(3; 33 Jnd Cas. 148; 28 C. L. J. 281 at p. 294; 20 
C. W. N. 428: 43 C, 603. H 

(4) 25 Ind. Cas 2<8; 18 0. W. N. 949. 

16) 38 Ind. Cas 66; 22 C. W. N. 275. 

(«) 14 Ind. Cas, 70 ; ?6 C. L. J. 71; 39 0. 6f3. 

17) 47 Ind. Cas. 30P; 29 C. U. J. 371 at p. 378; 22 
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ihe old rate which, bowevsr, ia not men¬ 
tioned in the doeument. In 12 16 the widow 
of Badiya Nath files a petition to the land- 
lords intimating ihat on account of her 
inability to pay tbo rent for the tenors 
regularly, she has transferred the tenancy 
to one Ram Das Chakrabartfy and reqneets 
the landlords to enter the name of the 
said Ram Das as the tenant in her place 
and to accept in fufure the rent from the 
transferee. In 12*9 B. S. the said Ram 
Das Chakraburtty executed a . k'buhyat 
which is described as a doul kabulyat in 

respect of the tenure mentioned as muiofut 

Baidya Nath Chakraburtty in whi*fe he 

mentions the fact cf his purchase and 

prays that bis name may be entered in- the 

landlords office in the place of the late 
tenant. 

In the stato cf dccumentaiy evidence the 

0ffi,er h6ld that the Ultdiyn of 
1223 did net mention the previous area with 
re fere rae to wlnoh the rent was tote adjusted 
but orly the rate of rent at which the rent 
payable was fixed the rent of the tenure 
•annot be enhanoed. On appeal the Special 
Judge has held that as the rate of rent was 
not fixed at the inception of the tenancy with 
reference to any particular area the tenant 
isliabieto pay enhanoed'ient for the area 
whi.h he is now found to possess. Agairsi 
this decree the tenant has appealed. 

A preliminary objection has been taken by 
the respondent to the competency of this 
appeal inasmuch as the decision appealed 
agamet settles a fair rent within the meaning 
of section 109A of the Tenancy Act. It is, 

on the other hand, argued that the decision 
involves a further question as to whether the 
tenure is one of which the rent can be 
enhanced.^ It is not necessary for us to decide 

view we take of the evi- 
denoe m this case coincides with that taken 
t>y the Special Judge. 

It.Is evident that at the time, of whieh we 
Imre got aDy historicil knowledge, this tenure 
was oreated, the lards were not all cultivable 
and had to be re claimed. The rent wap 
therefore, fixed not cn the qcantity of the 
land let out tut on the quantity of land 
that could he brought under cultivation by 
the talukdar . Jt is specifically mentioned 
in the kcbuliyat of 1223 that the rent 
payable at that time was to be paid on the 
—of the land under cultivation until 
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there was a measurement. We agree with the 
learned Special Judge in construing the 
document of 1249 and holding that it was a 
mere recognition of the original tanancy 
whioh was oreated in 1223. 

It is argued by the learned Vakil for the 
appellant that the document should be 
treated as creating a new tenancy. Bat as 
we have said before the document mak s no 
mention of the area let out nor of the rate 
but is simply a prayer by the tenant to 
6ubsti'u l e his name ir. respect of the holding 
known as muiofut Baidya Nath Ohakrabutty. 
We are of opinion that the right of the 
landlord to claim enhancement is based upon 
c id tract as embodied in the kibul'yxt of 
1*23 and that, acc^rdingto its true oonstrnc- 
tion, the rent is liable to enhancement. 

The only point raised having failed the 
appeal is dismissed with ceste. 
v, u. 

Appeal dismissed. 


NAGPUR JUDICIAL OOMMISSIONE V3 
_ COURT. 

beooKD Civil Appeal No. 304 or if 20. 

August 24, 1921. 

Present Mr. Hallifax, A. J. C. 

N A RAY AN—J udgmk kt-Debtor— 

Appellant 

terms 

GANPATRAO akd ahothir—Decrek- 
n£w?p 8 ~f D0T i°? Purchaser—Respondents. 

nw* Pr ° cedu 'e Code (Act V of lQOfiJ, O. XXI, r. 1 
* —Deposit of decretal amount in Court by judg . 


qusotiiy 


when dir« J f su ^s. appeals and applications, 

amounfc 18 deposited in Court by the 
judgmentdebtor, and when this fact ia bronght to ' 
its notice by permission being asked to deposit the 

Hh« n T U 18 u h ?i duty 0f the Conrt to give notice to , 

Zy “tf The ^'‘"-ect-dfbtor /Cl£ 

* P ‘. h ; r^ ,-rs 

, 1,0 “ an OId ®*- of the Additional 

loSn "* n° d ? 1 e \ Ns * p "; dated ‘ho 20th Mar.h 
1920, in Civil Appeal No, 196 of 1919, 
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Sir B. K. Bote , Messrs. A . Bhagwant and 
.P, N. Rudra, for the Appellant. 

JUDGMENT.—All the trouble in this 
ease arises out of the slovenly and pro* 
hibited practise of scribbling orders on the 
baeks of petitions. The first respondent 
obtained a desree for Rs. 420*12 3 against 
the appellant on the 12th February 1919 
for the arrears of revenue and sesses of a 
malik makbuta holding and soets. On the 
1st of Marsh 1919 he applied for execa. 
tion of that desree by attashment of a 
house and on the 5th of Marsh 1919 the 
Court ordered a warrant to iesue. This 
warrant was issued on the 10th of Marsh 
1919 and the attashment was effested on 
the 18th of Marsh 1919 but in the mean¬ 
time on the 12eh of Marsh 1919 the jndg- 
ment-debtor had deposited Ri. 420 12 3, 
the amount payable under the desree, in 
Court. This payment seems to have assaped 
the notise of the Court whish went on with 
the exesution and eventually sold the house. 
The payment by the judgment-debtor has 
been held to be insomplete and of no avail 
in the lower Appellate Court besanse he 
failed to give the notise required by rule 1 
(2) of Order XXI to the desree holder, But 
it seems to me beyond question that it was 
the duty of the Court to give that notise. 
As is done in all easts of suits and appeals 
ftnd applications, when the payment under 
rule 1 (1) (a), of Order XXI was brought to 
the notice of the Court by permission being 
asked to aeeept the money, the Judge should 
have ordered that notise shonld be given 
to the desree holder. It would then have 
been for the judgment-debtor to pay the 
nesessary process-fee. But even if he did 
not. pay them the Court was surely bound 
to inform the desree-holder of the payment 
when next he appeared to ask for sale 
of the property. 

In* oomplete oblivion of the payment 
that had been made the learned Munsif went 
on to fix a date for the s»le of the house 
and to issue a proclamation. Tne date 
fixed was the 4th of Augnst 1919, the 
Casa being ordered to be put up four 
days later on the 8ch of August 191#. 
But a month before that on tha 2ad of 
July 1919 the judgment debtor, doubt¬ 
less astonished that a sale-proclamation 
should have been issued, put in an appli* 

f stating that he knew nothing about 
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the proceedings and had paid the fall 
amount of the decree into Court on the 
12th of Marsh 1919 as was proved by 
the receipt assompanying the application 
and prayiDg that the sale might be stayed, 
enquiry made into bis allegations and the 
execution proceedings diemisfc^, the decree 
being fully satisfied. On this the learned 
Munsif endorsed the following undated 
order “Put up on the date of hearing 1 ’. 
The sale was held in what mast here be 
saHed uDdne course on the 4th of August 
1919 and when the proceedings came be¬ 
fore the Court on the 8th of August 
1919 the order passed was this : "Parties 
absent. House sold for Rs 760. Quarter 
amount deposited. Judgment-debtor has 
deposited Rs, 420 annas 12 pies 3. There 
is still balance of R*. 4. For confirmation 
of sale on 8th September 1919.” On the 8th 
of September 1919 we find the following record 
of orders and proceedings: "Decree holder 
by agent Bald. Judgment debtor absent. 
Fall amount deposited. The judgment- 
debtor has not deposited the balance. 
No cbjestion filed. Sale confirmed. Case 
struck cff as fnlly satisfied. Balanse be 
ref jnded to judgment-debtor.” 

Apart from the minor mistake of 
saying that cists which really amounted 
to Rs 4 8 0. were only Rs, 4, tbe errors 
committed were many and various. If the 
application bad received a moment’s con¬ 
sideration when it was filed it would have 
been seen that it contained an allegation 
that the money had been paid into Court 
even before the exesution of the warrant, 
of attachment and a prayer that th6 sale 
should be stayed and it would have been 
noticed that the sale had not then taken 
place. But no more care was expended 
over it even when it was formally placsd before 
the Court at tbe two eubrequent hearings. 
The application with the deposit was treated 
as an application to set aside the sale made 
under rale 89 of Order XXI which it would 
not possibly be, having been made before 
the eale took place. St-ill less ooold tha 
deposit have been under rule 89, having 
been made befo.e even the property was 
abashed. A fairly sasual perusal of the 
application would have made this dear* 
as it gives dates and expre sly asks not 
for a cancellation bat for a stay of the sale, 

Of which it mentions the date as in thg 
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fatnre. Bat even grea'er carelessness was 
displayed in the Appellate Ccurf, where 
the dates and the sequence of events were 
proniceLtly brought to tie notice of the 
learned Additional Distiict Judge who 
still treated the application as one to set 
aside a stle that he kie<v had not taken 
place when it was made, and held that 
the payment into Court could not help 
the judgment-debtor because he had nr t 
given the decree holder a notice which 
it is clearly the duty of the Court to give 
him, secondly because be had n t paid 
costs which had not been ircutred when 
he made the deposit and would never 
have been incurred if the F»r*t Court had 
done its duty ard thirdly kecau e be 
failed to pay the five per cent, oommissicn 
on the £ mount bid at a sals held very 
nearly five months later, which also never 
ought to have been held. 

The ordeis of both the Courts below 
are eet aside. The First Court will now 
take up the proceedings again as they 
stood on the 11th of April 1919, and w 11 
issue notice to the dec. ee-holder to show 
cause why he should not accept the 
amount cf Rg. 420-12-3 in full satisfaction 
of his decree. That costs incurred ty him 
up to the date of the deposit have not 
been paid with it is of course no reason 
for refnral provided the judgment debtor 
ia now willing to pay them or has already 
paid them. As far as I can make ont 
they amount to R*. 2-3 0 only. All the 
costs incurred by any party after the date 
of the deposit are due to the initial default 
of the First Court in not informing tie 
decree-holder of it at least on his next 
appeararce in the Court. I do not go 
so far as to suggest, as was done in 
somewhat similar circumstances in the 
Allahabad High Coart, that learned Munsif 
should compensate the parties to the decree 
and also the auction-puroheser oat of 
his own pocket, but only for the reason 
that he has been transferred long aco. 
Costs in this and in the lower Appel'ate 
Court will be paid by the respondents, 
the decree holder and auction purchaeer- 
The Pleader’s fee in tbi9 Court will be Re.15. 

#. H. 

Orders sit aside. 
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CALCUTTA HIGH COURT. 

Aipeal prom Appilliti Decree 
No. 1262 of 1920. 

Febi u iry 9, 1922. 

Fresent: —Mr. Justice Greaves acd 
Mr. Justice Panton. 

GURU PROSAKNA ROY and oraBig— 
Defendants — Apprllai^tj 

versus 

FUL CHAND MONDAL and others— 
Plaintiffs—Ris.ondent*. 

Easement—Right to take water Jrom tank — Claim, 
based upon lost grant-interruption of right for more 
than tivo years fiom date of suit—Limitation Act (IX 
of 190 bj, s. *6. 

The provisions of section 26 of the limitation Act 
are applicable where plaintiff suos for a declaration 
of a right of easement on the basis of prescription 
but it has no application where the claim is based 
upon a lost grant, [p. 24f. cal 1.] 

Appeal against a dearee of the District' 
Judge, Birbhum, dated the 23rd of Decambir 
1919, affirming a deoree of the Officiating 
First Munsif at Bolpur, dated the 12th of 
September 1918. 

F ACTS appear from the judgment. 

Babu Nahuleswar Mukeriee for Babu Kali 
Dcs t irkar, for the Appellants.— Both the 
Courts below have wrongly thrown the burden 
of proof upon the defendants. My next 
sontention ia that the case should la 7 e beon 
remanded by the lower Appellate Court for 
a consideration of the question of drawing* 
water by two pits. My last and strongest 
point is that the suit ehould have been 
dismissed on the ground of limitation by 
reason cf its not having been instituted 
within two years of the interruption cf the 
plaintiff s’ alleged right. See section 26 of 
the Limitation Act Refers to Jar,hiri Chow- 
dhurat.i v. Bindu Bathir.i (l) and Achul Mahta 
v. Ba^jun Mahta (2). Even if eeation 2d of the 
Limitation Aat is not appliaable, then Artiele 
37 cf the Sohednle to the protect Limitation 
Aat aorreapondirg to Artiale 31 of the old 
Aat applies. 

Babu Surendra Nath Qhosal, for tha Rc» 
ependent'-, was not sailed upon to reply. 

(1) 3 C. W. N. 610; 26 C. 693; 13 Ind. Dec. (x. 8 .) 
981. 

(2) 6 C. 812; 3 Ind- Deo. (n. s.) 626, 


INDIAN OASES. 


245 


Vol. LXVll] 

HOOKlMCfliND ». NIDH4NHKQ. 

JUDGMENT.—This appeal is preferred 
against a decision of the Diairist Judge (f 

Birbham affirming a decision of the Mansif 
of Bolpar. 

The suit was one for a declaration of the 

plaintiffs’ right to take water from a tank 

belonging to the defendants. Bath the lower 

Uonrta have detreed the suit and the defend¬ 
ants now appeal. 

’, 0° their behalf the main soptention is that 
the f nit was barred by limitation by reason 

of. its not having been instituted within two 
yqars of the lait inteiraption of the alleged 

exereLe of ihis right to take water. Now, 
if the sosse's of the plaintiff’s slaim had 
depended only on sestion 26 of the Limit*, 
tion Ast there would have been forse 
in this sontention. Bat as the learned 
Diatriet Judge has pointed oat, the pUiotiffs 
in their plaint set out an alternate slaim 
based upon a lost grant. The laarced Mansif 
expressly found that it is “quite clear that 
the plaintiffs are using the water of the tank 
for irrigation purposes for a long time and 
from time immemorial.” With this fioding 
t e learned District Judge evidently son* 
curred. We think, therefore, that there is no 
forse in the sontention whith is founded on 
sestion 23 of the Limitation Ast, 

The only other point taken is that the 

question as to whether the water should bs 

taken from the tank by means of two pits 

should have been remanded for a further 

detision to the Court of first instants. That, 

however, was a matter wbish was within the 

ducretion of tbe learned Distrisfc Juige and 

on a sonsideration of the f*sts we are Dot 

prepared to interfere with the exersite of his 
dissretion. 

The appeal assordingly fails and is dis- 
missed with sosts. 

h. H. 

Appeal ditmisted. 
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NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Fir?t Civ.l Appro. No. 70 or 1921. 

April 11, 19 1£ % 
rre:eni: — Mr. Batten, J. C. 

HOOK AMO H AND —PuiNrip?— Appx Ltisrr 


NID3 ANSfNG amd another—Dk pc it dint j 

—Rispowdxiits. 

Interest-Penal character-Competency of a Court 
to grant relief. 

A Courtis competent to grant relief whenever the 
rate of interest appears to be of a penal charaoter 
» c., so unconscionable and extravagant that no 
Court shall allow it [p. 211, col. 2.J 

Aziz Khan v. Duni Chand, 48 Ind. Cas. 931- 23 C 
W. N. 130. 101 P. R. 1918; 165 P. VV. R 1918 * P. 0 »» 
Balia Mai v. Ahad Shah, 43 Ind Cas. 1 o? C 
>V. N. 233; 35 M. L. J. 614; 16 A. L. J. 90S; 124 P. R. 
1918; 25 M. L. T. 55; ISO P. VV. R. 1918; 29 C. L. J 

J6’; l II. P. L. R. (P. C.) 25; 21 Bom. Li, R 653 
(P. C. ', distinguished. 

Gopeswar Saha v. Jadab Chandra, 32 Ind 
C as, 637; 43 C. 632: 22 C. L J. 352; 20 C. VV. tf, 689 ^ 
Khagaram Das v. Ram Sunkar Das, 27 Ind Cas 815* 
42 C. 652; 21 c. L. J. 79; 19 C. W. N. 775; Abdul 
Majid v. Ksherode Chandra Pal, 29 Ind. Cas. 843- 42 C 
69 i; 19 C. W. X. 809; Challaphroo y. Banga Beharu Sen 
31 Ind. Cas. 394; 20 C. VV. X. 403; 21 C. L. J. ail' 
approved. 1 

In this case a stipulation of 25 per cent, compound 
interest on a seed-grain dent, which was to run for 
16 years, was considered uncousoionable and 33 p 0r 
cant, simple interest was allowed instead, [p. 246, cols. 

1 & 2 J 

Appaal from a deorea of the Sub-Jadge, 
Damoh, dated the 9th May 1921, ia f Civil 
bait No. 32 of 1920. 


Messrs. 0. L. Subhelar and J. 0. Qh)$h, 
for the Appellant. 

JUDGMENT.—The grounds of appeal 
relate solely to interest. It is contended 
that the lower Court erre 1 in law in hoi ling 
thab the stipulation of compound titoai was 
pscal, and that in any ease some campound 
interest, even at a low rate, should have 
been allowed. The actual amount of further 
interest asked for is Rs 2,000. According 
to the mortgage deed 4 Manis of seed wheat 
and 2 Manis of linseed were harrowed by 
tbe mortgagors on th9 20th January 1901. 
The value of the grain borrowed was stated 
to be Rs. 9 J. We may ca l it Rs. 109, for 
convenience of ea’colation. A9 in the pLint 
linseed is valned twice as high as wheat, 
the prise of tbe wheat advanced was on the 
date of the mortgage Rs. 50, at R? # 12-8-0 
a Mani and of the linseed Rs. 50 at Rs. 25 a 
Mani. It was stipulated that this grain 
was to be re-paid in 16 years, a most unusual 
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fetipulation in the esse of 89ed grain, which 
is usually to be re paid at the next harvest. 
Tbe interest in kind was to be at the rate 
of 25 per sent, compound interest. It is 
perfectly certain that the mortgagors would 
not realize what tomponnd interest at 25 
per cent, wonld amonDt to, if payment were 
not regularly made. The suit was brought 
on the 16th of Noyen,bar 1920, and the 
amount claimed was Rs. 9,729 6-0, being the 
current valoe of 849 odd Mania rf grain, 
after allowing for a re-paymeut of 9 odd 
ManiB of wheat. The entrant price is given 
as Rs. 20 a Mani for wheat and Rt. 40 a 
Mani for linseed. Thus a grain deto of 6 
Mania has awoolien to nearly 350 Manis and 
a aash debt of R=». 90, to Rs. 9,720 The 
lower Court baa allowed 24 per cent, simple 
interest on the grain giving the plaintiff the 
benefit of the rise in price of the grain. The 
decree is for Fs. 75o-ll.6, This amount} 
to about 33 per cent, simple interest on the 
original Rs. 99, even not taking re-p»yments 
into acoonnt. 

In appeal reliance is plated on Atie Khan 
v. Duni Ohand (1) atd Balia Mai v . 
Ahad Shah (2) in whioh the terms of the 
actnal contract were held binding on the 
debtors. But their Lordships were deciding 
the actual casss before them. Tn the first 
case, wbioh was not one of a grain debt, the 
interest was 25 per cent, compound, and the 
amount claimed was over a l»kh cf ruptes. 
The First Oonrt gave a decree fer 
Rs. 4,301. In first appeal the plaintiff 
claimed only Rp. 10,000 more, and the 
decree with wbish their Lordships refnred 
to interfere on the appeal of the defendant 
was odo for Rs. 14,301 as against over a 
lakh olaimed. In the second tase the oir* 
•nmstances were peculiar. The rate of 
interest was 30 per cent, simple, but. from 
time to time the interest * as capitalised and 
fresh bonds given for the sum of price pal 
and interest. This is very different from 25 
per cent, compound interest on a grain debt 
whieh was to run for the abnormally long 
period of 16 yeaTB. In Qopeswar Saha 


(1) 48 Ind. Caa. 088; 23 O. W. N. 180; 101 P. R. 
1918; 165 P. W. R. 1918 (P. C.). 

(2) 48 Iud. Caa. 1; 23 O. W. N. 233; 36 M. L. J. 
014; 16 A. L J. 905; 124 P. R. 1918; 26 M. L. T. 65; 
ISO P. W. It. 1918, 29 O. L. J. 165, i U. p. l. R. 
(P. 0.) 25; 21 Bom. Ls fi. 658 (P. 0.;, 
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▼. Jadab Ohandra (a) Mookerjee and 
Newbould, JJ. referrad to ^higiran Du v. 
Ran SankirDig 4), Ablul Maid v. Ktheroie 
Oiandra Pal (5) and Ohallaphroo v. Bang t 
Be\ary Sen (6), as shewing that a 
Court is so npstaut to grant relief when* 
ever the rate of interest appears to the 
Court to bs of a penal character, that 
is, so nnoon3iionrbla and extravagant 
that no Coart shall allow it. In this 
ease l am convinced that tbs term 3 of 
the aootraot were unconscionable and 
extravagant, and that the mortgagors 
could not pissibly have raalizsd the real 
effect of the stipulations as to interest. 

As the apDsllaut has got 33 per cent, 
on the R«. 99 I see no reason to interfere 
in appeal and dismiss the appoal. As the 
respondents have not appeared there will 
ba do order ai to costs. 

K. H. 

Appeal dismissed, 

(«) 32 Tnd. Cas 537; 43 C. 632; 22 0. L. J. 352- 20 
C. W. N\ 6S », 

(4 27 Ind Cas. 815; 42 C. 65 >, 21 0. L. J. 73; 19 
C. W. N t 775. 

(5) 29 Ind. Cas. «43: 42 0. 690: 19 C W W. 803. 

(6) 31 Ind. Cas. 39 V; 20 0. W. N. 403; 22 0. L. J. 
311, 


madras high court. 

Se;okd Civil Appeal No. 1606 of 1920. 

December 22, 1921. 

Present ; — Mr Justice Kumaraswami Sastri 
and Mr. Justice Devadoss. 

VENNAM RAMAYYA—Plaintiff- * 

Appellant 
vert us 

KUSURU KOTaMVIA and others—. 
D'f« T'A'iTi—R espondents 

Limitation Act (lUot 93*;, Sch. I Art 142—' u Aban¬ 
donment or 1 2 discontinuance' of possession," meaning of— 
Adverse possession by successive trespassers—Con. 
tinuous iresp isses, without privity of title or devolu . 
tionol interest—Suit for pos*<sion by persons claiming 
under real owner—Cause of action 

‘Discontinuance’ of possesion within the meaning 
of Article 4 A 2 of the Limitation Act takes place 
when the person in possession goes out and is 
followed into possession by another person. I p. 248 
col. ’.J Lr * * 

In all cases where the person who was in posses- 
sion at one time and discontinued possession or was 
dispossessed seeks to eject a person in possession, he 
must show that he was in possession within 12 years 
before the suit. [p. 249, col. 1.] 
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Time commences to ran against the last full 
owner of property from the date when he was 
dispossessed and the operation of the law of 
limitation would not be arrested by the fact that, 
on his death, he was succeeded by his widow, 
daughter or mother or any other heir, as the cause 
of aotion oannot be prolonged by the mere transfer 
of title, [p. 243, coL I.] 

In order that the title of the true owner may be 
barred by the adverse possession of a trespasser or a 
series of trespassers the possession by them must be 
continuous, and so long as it is continuous it is 
immaterial whether they olaim through one another 
or independently; but if a period of time should 
elapse, however short, after the abandonment of one 
trespasser who has not been in for the full statutory 
period and the entry of another the title of the true 
owner is, as from the time of-such abandonment, 
restored to him without any entry or act done on his 
part, for the Statute does not apply to a case of a 
want of actual possession by the true owner, but 
only to cases where the owner - is out of possession 
and another is in possession for the prescribed time, 
[p. 249, col. 2,] 


Obiter :—Artiole 141 of the Limitation Act applies 
to cases where the last full owner was in possession 
at the time of bis death, [p. 249, col. 2 ] 

Trustees and Age - ncy , Company v Short, M883) 13 
App. Oas. 793: 58 L. J. P. C. 4; 59 L. T. 077; 37 W. 
E. 433; 53 J. P. 13?, explained and distinguished. 

♦ 

Second appeal against a decree of the 
D striet Coart, Gantar, io Appoal Sait 
No. 40 of 1918, preferred agaiust a deoree 
of the Coart of the Additional Temporary 
Subordinate Judge, Gantar, in Original Sait 
No. 6 of 1917. 

FACTS appear from the judgment. 

Mr. P. NarayanamurtJu (with him Mr. K. 
Kamatna) t for the Appellant—Hire is a 
•M0 of independent t espasses. The gift 
to Pannaya by the last owner Mjllabit- 
tada was invalid, being oral. As the heir 
to Pannaya was his mother and his brother 
Sabrayada continued in possession after 
Pnonaya’a devth, the trespasses were in- 
depsndent of each other and Sabrayada 
could not tack on Pattaya’s possession to 
his own. As there was a break and 12 
years had not elapsed sinoe Sabrayada 
entered in possession the sait by plaintiff 
is not barred. See Trustees and Agency Oom- 
pany v. Qhort ( ). 

Mr. T. V . Venkatarami Aiyar (with him Mr. 
T t V. Ramanatha Aiy ir ), for the Rospoodents. 
—The principle underlying the statutory 


» ilS 8 *’ H A PP- Oas. 793; 63 L. J. P. C. 4. 
fr* T ' ®7t| 87 W. B. 433| 63 J. P. 132. 
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bar is that the last owner ehoald ha?0 
been dispossessed and ebonld not have 
re-gained possession. Here there has been 
no break in the possession of the trespasses 
aod the property did not re-veet in the 
trae owner. There are not successive 
trespasses by Pannaya and Sabrayada bat 
only a continuous trespass for over 1 1 years. 
The Sait is barred. See Mohenlra Nath 
Bis Das v. Shamsunmssa Khatun (2) and 
Secret try of State fjr India v. K.ri%\namoni 
Qupta (3). 

JUDGMENT.—This appeal arises oat-of 
a enit filed by the plaintiff as purchaser 
from'the reversionary heirs of one Malla- 
battaia to recover possession of the prop¬ 
erties specified in the pUinb and the ques¬ 
tion < l? whether the sait is barred by 
limitation. 

Mallabattada, lh9 last male holder of 
the properties, died in 1839 leaving two 
daughters, Ramamma and Givindamma. 
Ramatama died in 1914 and Govindamma 
who *is the 6ftb defendant surrendered her 
estate to her eons who are the sixth aod 
seventh defendants. They sol 1 their rights to 
the plaintiff in this soit. The findings are 
that Mallabattadn, about two years bsfore 
his death, made an oral gift of the suit 
properties to his grandson Paonayya. the 
son of his daughter Rimamma, that the prop¬ 
erties, were managed by Sabbaraynda the 
elJerbrotber of Pannayya, as Paonayya was 
a minor, that Pannayya died in 1894 daring 
minority, that the properties were thereafter 
enjoyed by Pannayya’s brothers rtabbara- 
j u 1 a and two others, that Sabbaraynda 
wii the last surviving member of Panaayya’s 
family and that on Sabbarayada’s death 
the properties were sold by Sabbarayada’s 
daughters to the third defendant. It iB 
argaed for the appellant that, as the gift 
to Pannayya was oral, it was invalid, that 
consequently Paonayya was ia possession as 
tresp*srter, that on Pannayya’s death bis heir 
would be his mother, that, as Sabbaraynda 
continaed in possession, Sabbarayada’s posses¬ 
sion was also that of a trespasser, that, as 
neither Sabbaraynda nor Paauayya com¬ 
pleted adverse possession of 12 years, they 
ooald not tack on the possession of one to 

(2 I 27 Iud Cas. 954; 21 C. L. J. 157 at p. 104* 19 
C. W. N. 12310. 

(Hi 29 U 5 8; 29 I. A. 10 V 6 C. W. N. 617 4 Boat. 
L. ft. 537i 0 Sar. P. C. J. 209 (P. O./. 
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tha other and that the plaintiff olaitniog 
.through the nearest reversioner is not 
barred. The contention for the respondents 
is that there was no break in the possession 
so as to re-vest the properties in the rightful 
owner, that Puonayya and Sabbarayuda 
•annot be treated as saoaessive trespassers 
and that, in any event, the real owner having 

been oat of possession for over 12 years the 

suit is barred by limitation. 

It is olear in the present ease that as 
Mallabattudn himself gave up possession, 
the ease would not fall under Artiole 141 
of the Limitation Act as that Artiole applies 
to eases where the last fall owner was in 
possession at the time of his death. As pointed 
out by Mookarjee, J., in Mohendra Bath Biswas 
v. 8hamsunnissa Khatun (2) time begins to ran 
against the last fall owner if he himself 
waa dispossessed and the operation of the 
Law of Limitation would not be arrested 
bj[ _the faot that, on his death, he was suo» 
seeded.by his widow, daughter or mother 
as the cause of aotion oinnot be prolonged 
by the mere transfer of title. We are of 
opinion that Artiole 142 of the Limitation 
Aft applies to the fasts of the present 
,sase. It is dear from the findiogs that 
: Mallabattadu, when he made a gift of the 
.properties to his grandson and transferred 
.the pa tlx in his name, discontinued his 
possession. Discontinuance of possession has 
bden explained by Fry, J , in Raini v. Buztnn 
(4) as taking place where the person in 
•possession goes oat and is followed into 
possession by another p 2 rson. In all ca«es 
,where the person who was in possession at one 
time and discontinued possession or was die- 
possessed seeks to eject a person in possession 
; he has to show that he was in doseo j§ion within 
12 years before the sait. We need only refer 
to Secretary of Sizte for India v. Krishna . 
tnont Oupta (31, We do not thiok that, 
on the facte of the present case it can 
b? said that there has b3en independent 
trespasses by successive persons so as to give 
the plaintiff 12 years against eaoh successive 
trespasser. Mr. Narayanamoorthi has referred 
us to Trustees ani Agency Company v. Short 
(1) as authority for the proposition that in 


(4) (1880) 14 Ch D. 537; 49 L. J. Ch, 473- Vi L 
T 88; 28 W\ R. 954. 


•ases of saaosssive trespassers the limita* 
tion teases to run against the lawful owner 
of land after an intruder has relinquished 
his possession. Lord Maonaughten, after 
dealing with the sontention that, if the 
Statute once oommensed to run, it would not 
stop except by the owner going into 
possession and so getting, as it were, a new 
departure, observes: “Their Lordships are 
unable to eonsur in this view. They are 
of opinion that if a person enters upon the 
land of another and holds possession for a 
time, and then, without having acquired 
title under the Statute, abandons possession, 
the rightful owner, on the abandonment, 
h in the same position in all respests as 
he was bifore the intrusion look place. 
There is no one against whom he oan bring 
an action. He sannot make any entry upon 
himself. There is no positive enactment, 
nor is there any principle of law, which 
requires him to do any act, to issue aDy 
notice, or to perform any ceremony in order 
to rehabilitate himself. No new departure ia 
necessary. The possession of the intruder, 
ineffectual for the purpose of transferring 
title, ceases upon its abandonment to be 
effectual for aDy purpose. It does not 
leave behind it aDy cloud on the title of 
the rightfal owner, or any secret process 
at work for the possible benefit in time 
to come of some casual interloper or luaby 
vagrant. There is not, in tbeir Lordships' 
opinion, any analogy between the case 
supposed and the case of successive disabili. 
ties mentioned in the Statute. There the 
Statute continues to run’ because there is a 
person in possession in whose favour it is 
lunDing.” This case does not help him as 
it ia Dot shown in the present case that 
anybody gave up possession which was 
taken up by a fresh trespasser. It is 
argued by Mr. Narayanamoorthi that, on the 
death of PunDayya, it must be taken that 
there wai an interrnption in the posseeeion 
and that there was an interval between 
Fnnnayya’s death and Sabbarayndu’s tak* 
iDg possession in bis own right, however 
miDute the interval may be, and that except in 
the ease of ensoession or devolution all other 
oases would fall within the principle 
enunciated in Trustees, and Agency 
Oompony v. thort (1). We do not 
tbitk that there is anything in the case 
to support this extreme contention. In Willie 
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V. Betas (Earl) (5) a person trespassed upon 
property of another alleging himself to be his 
brother when he was not his brother and con¬ 
tinued the trespass. It was argued that they 
must be treated as separate trespassers as 
they were not brothers. Kay, L. J , 
observed: "It waB suggested in reply that, 
as the alleged brother was not really the 
brother of George, bi3 taking possession 
formed a new departure, and that the 
Statute would begin to run from that entry, 
and that the previous possession of George 
was pot material. The effest of that would 
be that if a 6eries of oeoupiers, not claiming 
under one another, kept out the real owner 
for ICO years, time would only rnn against 
him from the moment when the last of suoh 
oteupiers entered into possession. I am of 
opinion that this is not the law. A con¬ 
tinuous adverse possession for the statutory 
period, though by a succession of persons 
not olaimiDg under one another, does, in my 
opinion, bar the true owner. I desired to 
•onsider the ease to whioh I referred during 
.this part of the argument but whioh was not 
then before the Court ; Trustees and Agency 
Company v. Short (I). In that oase there bad 
been an adverse possession of land for some 
time short of the statutory period, whioh was 
(henabandoned, and the land left vaoant, and 
after the statutory period had elapsed, 
but within 20 ,year8 before the plaintiffs 
astioD, the defendant, or his predecessor in¬ 
title, took possession. The law is thus stated 
in the language of Lord Maonaughten 
(already set out above). These observations 
were made in a case in whisb, as I have 
already noticed, the defendant or his pre¬ 
decessors had Dot been in possession for 
the > statutory period. If hie defense oould 
prevail,- it would be enough for a man who 
entered the day before the astion brought 
to say that the true owner bad left the 
possession vacant for more than ll years. 
But it was not meant that if the possession 
bad not been vacant, but some one or 
other had been in adverse possession 
during the 12 years suoh prs-.ession would 
not bar the true owner, unless all such 
occupants could show a title derived from 
one another.” The law is thus stated in Hart 
on Vendors and Purchasers, Volume I, 7th 

(6) (1803) 2 Ch. 646j 62 L. J. Ch. 600; 2 R. 127: 
6? L. T. 363; 41 W, B, 433. 
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Edition, page 474: “in order that the title of 
the true owner may be barred by tbe 
adverse possession of a trespasser or a series 
cf trespassers tbe possession by them must 
be sontinuous, and so long as it is conti¬ 
nuous it is immaterial whether they claim 
through one another or independent!];; but 
if a period of time should elapse, however 
short, after the abandonment of one tree- 
parser who has Dot been in for the full 
statutory period and the entry of another the 
title of the true owner ip, as from the time 
of such abandonment, restored to him with¬ 
out aoy entry or act done on his part, for 
the Statute does not apply to a case of a 
w.rt of actual possession by the true owner, 
but only to cases where the owner is out 
of possession and another is in possession for 
the prescribed time ” It ip, no doubt, true that 
on the death of Punnayya daring minority 
his mother would be his heir. Bat it appears 
from the faots of the present case that Pun- 
Dayya and his brother Sabbarayudu and 
the other brothers were uedivided and that 
their mother was living with them. Sabba¬ 
rayudu would, therefore, be the presumptive 
reversioner on the death of the mother and 
it is clear from the documents filed that 
Punnayya’s mother was a consenting party 
to Sabbarayndn enj?yiDg the properties 
after Punnayya’s death. She was living 
with them and raised no objection. Under 
these cironmetanoes we find it difficult to 
hold that there was a fresh trespass by 
Subbarayudu after tbe death of Punnayya. 
There was continuity of possession, the person 
holding possession being the next presump¬ 
tive heir of the deceased. As the plaintiff 
has not proved that he or his predeceseor-in- 
title was in possession of the properties 
within 12 years before the date of the suit, 
we are of opinion that the suit is barred and 

was rightly dismissed. 

The seoond appeal fails and is dismissed 

with costs. 

M . C. p. , 

N H# Appeal dismissed. 
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BOMBAY HIGH COURT. 

Second Civil Appeal No. 2=6 op 1921. 

September 27, 1921. 

Preterit Sir Norman Masleod, Kt„ 
Chief Justice, and Mr. Justice Sbab. 

RATANLAL BHOLARAM and others 

—Difjhdantj—Appellants 

versus 

GULAMHUSBN ABDULALI— Plaintiff 

— Respondent. 

Easements Act(V of 1892;, s. 15, Expl. 2—“Interrwp. 
tion, meaning of—Acquisition oj easement of light 
and air — Interruption. 

Where in the couree of acquiring by prescription 
an easement of light and air for certain windows 
of a building, the building is burnt down, but the 
owner begins immediately to re-build ic and places 
windows exactly in the same position as the old 
ones, he will be regarded as having enjoyed the 
access of light and air continuously, and will be 
entitled to protection after twenty years from the 
first building. Any delay in re-building, however, 
might be evidence of an intention not to resume the' 
nser. [p. 251, col. 2.] 

An interruption in user owing to a building being 
burnt down and having to be re-built is not an 
interruption within the meaning of Explanation (2) 
to section 15 of the Easements Act as the interrup¬ 
tion in such a cas& is not owing to the act of seme 
person other than the claimant, [p. 260, col. 

Second appeal from the decision of tbe 
District Judge, Khandeeb, in Appeal No. 2r6 
of 1921, confirming a decree passed b/ the 
Second « laes, Subordinate .lodge at Bhusaval 
in Civil Suit No 3 93 of 19’.5 

Mr. P . V. Kor.e, for the Appellants. 

Mr. M. V. Bhct , for tbe Respondent. 

JUDGMENT. 

Maolbod, C. J.—Tbe plaintiff sued to re- 
strain tbe defer dints from blocking op certain 
windows of bis house. 

The defendants replied that the plaintiff 
bad not acquired a oomplefe prescriptive 
right to the light and air of the windowj 
mentioned in the plaint so that they were 
entitled to block op these windows. 

The Trial Ooort granted an injonstion 
with regard to tbe windows of tbe western 
wall in tbe sesond storey of tbe plaintiff’s 
boose. An appeal from this decision wia 
d'smieeed 

In tbe lower Appellate Coart tbe only 
question argued was whether tbe windows 
on tbe seeond storey of tbe plaintiff’s boose 
were built mere than twenty years before 
Aagost 1915 when the plaint was filed. 


Apparently the question whefchsr the enjoy* 

ment of light and air had been oontinoona 

sinee the building of tbe seeond storey was 
not argued. 

In seeond appeal tbe appallants oontend 
that the plaintiff bad not peaesable enjoy* 
ment of the light and air which be slaimed 
as an easement for twenty years, on tbe 
ground that the building was burnt down 
in 19J5 and re built, so that daring the 
period of re building there were no windows 
with regard to whisb the u*a of Lgbt and 
air could ba enjoyed. There doss not appaar 
to ha any aatbo ity. stranze to say, on this 
question. Admittedly, if the p'aii t ff had 
ec n’T'd an element of l ; ght and 
air for cer aia windows in tbe luilding 
before it was burnt down in 1935, and had 
re-built his house with windows oorrr soord- 
mg w tb the old windows, he * wculd be 
entit ed to the same assess of light and air 

? 8 inf 6 , nioy€d hy the oId wirdaws But 
in 1905 the plaintiff was in the process cf 

asqn rmg an ea-emmfc of light and air for 
those windows, and sin.e peaceable er j y* 
ment for twenty years is necessary, it is 
contended that during the period cf re- 
tuilding he scold not have enjoyed the 
assess or use of light an 1 air to ihsse 
windows. Section 15 of the Iodian Ease¬ 
ments Act says that tbe user most he 
peaceably erjiyed without interruption. 

interruption’ is defined in Explanation 
* and n is cor ceded by the appellants that 

i • i,. i ^ owi ig to the 

boildiog having been burnt down and having 

to be re-bnil*, wrs not an intrr.nplion 

witbm Ibo meaning of the Erplaiation, 

be.snae the intemiption to tbe o.er was 

not owing to the a.t of some person other 

tbao tbe elaimant. The appellants’ argn- 
msnt s 3em0 to be , bafc the pariod pf Ia . 

btnliitg ought to have beeo defatted from 
the period of user. But I do not tbut that 

* h " ” corre *t. Either the peiicd cf re- 
building most be inelnded in the twenty 

yeaie, or tbe interruption in the oeer wonld 
stop time running in favour of the owner 
of the building, eo that he would have to 
etart afresh acquiring a lijht by pres- 
•nption to an eaeement of light and air 
for the windows of the new house. Thera- 
fore thie i. a ease, where, owing to an 
accident, the person who wai endeavouring 
to aeqnire a right by prescription to an 
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easement of light and air for the windows 
of his honee was prevented daring a short 
period from enjoying any light and air a3 
there were no windows through wfciih he 
•oald enjoy them. 

The ease of Andrew v. Waite (1), may 
help us to decide this question, although 
the question there was whether the right 
to the access of light to a building whioh 
had b 9 eu enjoyed through one window was 
preserved upon an alteration of tha budd¬ 
ing. It was desiled that the answer to 
that question depended on the identity 
of light, not on tha identity of aperture. 
Th 9 Judge after setting out tha facts 

said : . 

“ Hos there boan sash an alteration of 

hia (the plaintiff’s) premise", bo-ih in I3h8 
and again still more eoospisuously in 1395, 
ao to pravanr his aequisiii)o of any right 
to light over the defendant’s premises at 
all. That, I think, mmt depend upon the 
proper oonstraotioo to b3 pat upon section 
3 of the Prescription Act, whioh refers to 
acquisition of rights of ligh*, taken in con- 
neo ion with ths desisi »ns of the Oonr:s in 
raspest of the mater. It is sud that, ex- 
•ept with regard to the term nasessary for 
the acquisition of the right, the Pres.ription 
Act did not alter tho law as it exis ,ed at 
the time the Ait was pss ed. I tbiok tha, 
ij probably true, bit if so, the Ait shows 
what the law at that tims was, so far as 
the Act purports to state anything in son¬ 
net ion with it.” 

Then this ii the important passage : — 

M I do not think that any distinction can 
be drawn betwem wha", in tha way of 
alteration, involves the loas of toe right to 
light when oma iadefeasibly acquired, 
and what is sufficient to prevent the 
acquisition of the right dating the twenty 

years.” ... 

Therefore paraphrasing these words, non- 
user during tha twenty yeira mast be sash 
non mer as woald involve the loss of the 
right to light if ii had been iniefeasib.y 
asquirad. I may now refer to Goddards 
Law of Easements (7ch Edition) at page 
26 *:— 

'* Mere non-u ler will not, in every case, 
prevent acquisition of an eisement; bit, to 
have that effort, it mast be coupled with 

(1) (19071 2 Oh, 500 at pp. 603, 509 t 73 L. J. Oh. 
Q78i 97 L. T. 428, 


acme att indicative o! au ictjntion to abandon 
the claim, or it must be of each long con¬ 
tinuance, and so oenstant, as to indicate an 
intention not to resume the user. Non-user, 
however, which would not preveut acquisi¬ 
tion of an easement at common law, may 
often be sufficient to do so under the Pres¬ 
cription Aot, which requires actual enjoyment 
fcr the full period,” 

I do not thiok that the last aenfcente in any 
w*y weakens the effect of the lact passage 
of the judgment in Andreio v. Waite (l), 
to whioh I have referred, becau«e it is not 
nacssaary that there should be actual 
enjoyment of the right every moment of 
each twenty four hours during the twerty 
yeara. I do not suppose that if the owner 
of a building, who wis seeking to acquire 
a right by prescription to an ea«emenfc of 
light and air for his windows, went away 
for six months, and duiiug that time the 
shutters of the windows of his house were 
closed, suoh non-user would stop time from 
running in his favour. It seems to me, there¬ 
fore, that the question must depend very 
mash on the facts of each oa9e, and that if 
the owner of a building, who, in the 
course of aoqairing a right of easement 
by preaoription is so unfortunate as to have 
his hon?e burnt down, begins immediately to 
re build hie house and places the windows 
exactly in the 6arce position as the old ones, 
it may be taid that be has been enjoying the 
access and u«e of light and air continuously, 
and he will be entitled to protection after 
twenty years from the first building. If, 
however, ther8 is any delay in re-building, 
then that might be evidence of an intention 
not to resume the user. 

The appeal, therefore, must be dismissed 

wilb costs. 

Shah, J.—I agree. 

w. c. a. Appeal ditm 'seed. 
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Hill CHARA* KARANJAI t). BAHAR IHIIKB. 

CALCUTTA HIGH COURT. 

Civil Revision Ca-e No. 563 of 921. 
December 19, 1921. 

Pretext : Mr. Justice Sahrawardy and 
Mr. Justice Gnminor. 

HABI CHABAN KABAN-JAI-Plaintiv, 

— PlTITTO.IM 
versus 

BaHAR SHE.KH—Dbfxndant—. 

n . „ , Opposite Party 

Civil Procedure Code (Act V of 190 8), O XLI r $» r 
-Additional evidence, aimiuL of,' in a' Vl 
Appellate Court, discretion of-Ui^h Court, interference 

Th 0 p° w er vested by rule 27 of Order XLI of the 

C i V1 ., P ^°. c . e ^ ure 1 Code ln an Appellate Court to 
SwJ dd, -' ODa - evidence is purely discretionary, 
and where, in exercise of that discretion, an Appel- 

late Court declines to allow the productio^ of 
additional evidence, the High Court will not inter- 

!c^d°^ e that , the Appellate Court has 

j^risdi^tion materia ,rregulant y in tte exercise of its 

Rale against an order of the Ooart of the 
Sub-Judge, Ringpnr, 

FACTS apjwar from the jadgment. 

Baba Atul Ohandra Gupta , for the Peti¬ 
tioner.—I beg to submit that the cts 9 tlearly 
comes under section 115, Oivil Prosednre 
Uode. as the learned Jud*e has acted with 
material irregularity in the exercise of h*s 
jur sdiction in refusing to take in evidence 
the petitioner’s pucca aisount-books. I con¬ 
tend that that was an illegal exercisa of 
jurisdiction. T1 epetitioner hid noopportuni'y 
to show that his aiconntj are not w;rthlees. 
The petitioner wanted to produoe his puccj 
account-books to clear up certain discrepancies 
in the kucha account-books. Your Lordshipj 
•an interfere lender the provision of clausa 
(c) of section 115, Civil Procedure Cede. The 
learned Judge should have admitted and 
considered the additional evidence the peti- 
tioner wanted to put in. 

Baku Henendra Ohandra Sen , for the 
Opposite Party.—1 submit that your Lord- 
ships cannot interfere under section 115, Civil 
Procedore Cod*. Where is the i’legal’exer- 
ciseof ju i diction, or has there beoo any 
material irregularity F Refers to Order XU 
rule 27, This rule shows that the Appellate* 
Court, to whjch application for production of 
additional eridenoe is made, is to be the sole 
and 6nal judge. It is a matter of discretion 
which is vested in the Court. . Refers to 
Vpendra Mohan Qhose v. Gopal Ohandra (1). 

(1) 21 0.484 at p. 486; 10 Ind, Deo. (n. s,) 962, 
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° upia ’ r ®P Il '®I briefly. . 

JUDGMENT. -Thefaetsof (hi, Buie are 
as follows:—The plaintiff brought a suit for 

of Bo. 14 ', alleged to be due ou two 
unregistered bonds. Toe Court of first 
iDatan.e de.reed the euit. On appeal 4 e 

h n a id“ 6d S “ bordinat ® Jad »e dismissed the suit 
holding that aertain ao.ount-books wbUh 

werebiProdueed by the pUintiff were not 

The plaintiff baa now moved this Court on 
Aon!nTn‘ ha ‘ ‘ he Jad «® *“ ‘be Uwe P 

llritv in t?° art 8 * ted With m4 ‘ arial ' rre 80- 

Ur.ty ,u the exergue of bi, juriedietion in 
using to tiikj in eviden.e the plaintiff's 

iz:r:T booke to * ie - a 

Whi.h was o.sasioned for the first time 

plS e b ft T ar, '° ff ° f ‘ h9 appaal ‘“e 

explaWrg D ° PreTl0a9 op ^t aa i tr of 

The fasts would appear to ba these- the 
appeal W a 9 beard on the SOth Mjy and jodg. 
ment was reserved. Then on tbe liyrd May 

«ked e to 0 nnt n - taPP T- D l/ '° r the fir *‘ ‘in® 

be alUvrd a,,3uo ‘ books whi.h, 

•repanciea in the account-bjokj which ho 
had already 6.’ed. ,,h he 

The learned Vakil who urged this r„i„ 

^ aUh * amounts actually prodaced were 
th^ a ’« on P‘® and tbe booke Wbi.h he 
then wented to produ.e were pucca a.eonnte. 

The teamed Judge refused to ellov these 
booke to be put in in evi tents. We are of 
opinion that in do.ng so it .anoot be said 
that he as el with material irregularity in 

tb ? e <*r. ,r * 19e jnrisdietion. Order XLI 

rule k 7 i8 the rule whi.h deale with adm,Won 
of additional ev.deo.e in the Appellate Court 

tnl the rale runs agfolbwi: Tha partial to 

ao appeal shall not be entitled to p-odale 
additional eviden.e, whether oral or 

?n:?T'*n' n th8 A PP® lia ‘« Court, Bot 
f (al the Court from whoaa decree the 

appeal is preferred hag refoeed to admit 

orTM’ 0 ^**!? ° DSht ‘° hava b6eJ admitte/ 

Or (b) the Appellate Court require an, 

doaumeot to be produaad or any witoeea to h» 

exam ned to enable it to proooo^U Igmant 

A f n > ai Y °‘ her sab3 ‘an*ial ual the 
Appellee Court miy allow anah eviienca or 

exTs-^cj pr , ada " d - 

addRinni; C i early ’ before, admission of 

additional evidenos m appeal 19 a 
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within the diicreticn o! the Appellate Cour’; 
and there is farther prevision that where 
additional evidecae is allowed to be produced 
the Court shall reoord the reason for its 
admission, It is impossible to eay that the 
learned Judge sated with material irregularity 
in exeroiaiDg his dieoretion under the section 
in refusing to admit additional evidenie 
three days after the argument had been heard 
and the appeal was reserved for judgment. 

The Rule is, therefore, discharged with 
•OBts. Hearing fee one gold n o \ ur . 

>Y. C A. 

Rule discharged. 


GOTUBAM Ri DHAKI8AM 0, BAFKU DODHG. 

injccalicn arked for. The defendarts have 
filed a teaond appeal in this Court. 

: The lower Appellate Court’s decision 
cannct he sustained. Under the Hindu 
Law, (he mother is, after the father, the 
guardian of b9r minor daughter, and her 
right to select a Iridegrcom for the girl 
is prior to that of the paternal kindred—seo 
Rama Krishna’s Hindu Law. Volume II, 
page 4.6, and Ac'ia Ranaganaikimmal v. 
Acha Ramanula Atgargar ( \) . Sho is not 
required to consult or obtain the ooDscDfc of 
the girl’s uncles in this matter. 

We acaept the appeal, reverse the decree 
of the lower Appellate Court, and rettcre the 
decrea of the.Trial Coart dismissing the suit. 
The plaintiffs will pay the appellants' costs 
throughout. 

R. I*. 

Appeal accepted. 

(1) 11 Ind. Cas. 670; 35 M. 728; 21 M, L. J. 600; 
10 M. h. T. 67; (1911) 2 M. W. N. 286. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1334 of 1918, 

November 28, 1921. 

Present-.— Mr. Justice Abdul Rioof and 
Mr. Justice Martineau. 

Musammct JIWANI and others — 

—.Defendants—Appellants 

versus 

MULA RAM and ANOIHE A—PLAlNTlFFJ— 

Respondents. 

Hindu Law—Minor girl—Guardian for marriage 
—Paternal uncle — Mother, 

Under the Hindu Law, the mother is, after the 
father,-the guardian of her minor daughter and her 
right to select a bridegroom for the girl is prior to 
that of the paternal kindred. 

Second appeal from a decree of tbe 
District Jadge, Jhang, a v i Sirgcdhe, dated 
the 2nd February 1918, reversing that of the 
Junior Subordinate Jadgp, Second Glass, 
Jhang, dated tbe 2nd June 1917, and decree¬ 
ing the claim. 

Mr. Fakir Ohand, for the Appellants. 

Mr. Nonak Ohanl , for ths Respondents. 

JUDGMENT.—The plaintiff', who are 
the uncles*of a minor Hindu girl, sue for an 
injunction to restrain her mother Bhirawan 
and the latter’s father Wazir Chand from 
giving the girl in marriage without tbe con* 
sent of the plaintiffs and defendants Nos. 4 
to 10. The First Couit dismissed the suit, 
but tbe District Judge on appeal granted tbe 


BOMBAY HIGH COURT. 

Siond Civil Appeal No. 215 cf 1921. 

September 30 , 1921. 

Present :—Sir Norman Maolecd. Kt., Chief 
Justice, and Mr. Justice Shab. 

GOTURAM RADHAKISAN— Plaintiff 

Appellint 

versus 

BARKU DODHU— Defendant- 

Respondent. 

Civil Procedure Code (Act V of 1008^, O. XXIII , r. 
2— Dekkhan Agriculturists’ Relief Act (XVII of 1879/, 
8 12— Suit on pio-note against agriculturist — Admis¬ 
sion by defendant—Court, jurisdiction of, to inquire 
into nature of admission. 

Where in a suit to recover upon a promissory 
note against an agriculturist, to whom the provisions 
of the Dekkhan Agriculturists’ Belief Act apply, the 
defendant admits the whole of the plaintiffs cl&im 
and asks the Court to pass a deoree in accordance 
with such admission, rule 3 of Order XXIII of the 
Civil Procedure Code does not oust the Court of its 
jurisdiction from going behind the transaction and 
inquiring into the nature of the admission so as to 
satisfy itself whether the admission is true and made 
by the debtor with a full knowledge of his legal 
rights as against the creditor, [p. 266, col. 2.J 
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Per Shah, J .—The provisions of Order XXIII, rule 
3 of the Civil Procedure Code, wherever they are 
applicable, must be given effect to even in cases 
which are governed by the Dekkhan Agriculturists ’ 
Relief Act. [p 255, col, 2; p. 256, col. 1.] 

SeaoDd appeal from the decision of the 
Assistant Judge, Khandesb, in Appeal No, 
407 of 19 1 9, confirming the decree passed by 
the Subordinate Judge at Erando), in Oivil 
Suit No. 884 of 1911. 

Mr. B. Q. Bao , for the Appellant-, 

Mr. W, B. Pradhan , for the Respondent. 

JUDGMENT. 

Macieod, C. J.—The plaintiff sued to 
resover on a promissory note, dated 29th 
December 1915, Re. 450 principal, and 
Rs. 139 8-0 for interest. The defendant 
admitted the promissory note but denied 
•onsideration and prayed for an acccuat 
and instalments. The defendant is an agri¬ 
culturist. When the suit same on for hear- 
ing what was represented as a compromise 
was presented to the Court, under whioh 
the defendant agreed that he should pay 
the amount demanded, R=». 589 8 0, and the 
costs by instalments of Rs. 100 each. In 
default of paying any two instalments the 
whole amount was to be recovered at once; 
interest at four annas per mensem was to 
run on the principal amount from that 
date until all the instalments had been paid 

off. 

The defendant was examined by the Court 
and said:— 

"1 have made the settlement, which I 
have understood, (and which) I admit, 
A deoree may be passed according to it. 
At first I received Rs. 200 (two hundred), 
thirteen years ago. No receipt is passed 
showing what amount is paid. I do not 
remember. I do not understand accounts, 
therefore, I have agreed to ibis settlement.” 

The Court passed the following order 

“Defendant ie not able to say how much 
is due to plaintiff. He has no precise 
knowledge as to the wasul paid. The trans¬ 
action is very old. I cannot in these 
circumstances allow the compromise as I do 
not believe that defendant has entered into 
it after fully understanding hie rights.” 

The learned Judge then went into the 
merits of the sase and came to the con- 
elusion that no consideration had been paid 
to the defendant for the promissory note 

jo suit. 


That deoision on appeal was confirmed, 
The learned Judge said : 

1 think that the lower Court was per¬ 
fectly justified in this sase in disatlowiog 
the compromiee (Exhibit 18) as it was no 
compromise in fact at all; the defendant 
had disputed the amount of the claim in 
this case (Exhibit 11). When he was 
examined by the Court he distinctly stated 
that he had received no cash consideration 
at all under the pro-note in suit, whereas 
plaintiff’s case was that be had paid 
a cash consideration of Rs. 459 at the time 
of the execution of the pro-note by the defend¬ 
ant in the presence of the writer Damoo. In 
spite of this position of things we find 
defendant entering into a compromise ad¬ 
mitting the whole of the plaintiff’s claim 
and agreeing to pay the whole amount 
with all costs, and 1 fail to see how this 
can be called a compromise at all which on 
the very face of it is conspicuous for 
total absence of any mutual concessions in 
the matter.” 

He agreed with the finding of fact that 
no consideration had been paid. 

We have been referred to four decisions 
of this Court on the question whether the 
Court can go behind a compromise entered 
into between the parties when one of them 
is an agriculturist, and whether the Court 
is bound to pass a decree under what is 
now Order XXIII, rule 3, provided the 
provisions of the rule have been complied 
with. In Oangaihor Sakharam v. Mahadu 
Santo ji (1) it was held that where a 
matter bad been referred to arbitration, 
without the intervention of a Court of 
Justice, by parties, one of whom was 
an agriculturist, and an award had 
been made thereon, any person interested 
in the award might, without obtaining the 
conciliator’s certificate, apply for the 
filing of the award ander section 525 of 
the Code of Oivil Procedure of 1832, the 
provisions of which were not superseded 
by section 47 of the Dekkhan Agriculturists' 

R9lief Act. Mr. Justice West said:~ 

The Code of Oivil Procedure and the 
Dekkhan Act being within the territorial 


(1) 8 B. 20, 8 lad, Jur. 201, 4 Ind. Deo. (n. e.) 388, 
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range of the latter Statutes in piri n ateria 
must be construed together so as to give 
effeet so far as possible to the provisions 
of easb. Another general principle is that 
exceptional provisions are not to reseive a 
development to all their logical conssquenoes 
•ontrary to the general principle of the 
law. When these prinoiples are applied, 
there is nothing to be found which pre¬ 
vents parties from resorting to friendly 
arbitration instead of to the Court,or to prevent 
the filing and, if need be, the enforcement 
of an award thus obtained.” In f iraii v, 
Oanpati (2) a deiree tai been passed by 
the lower Court in terms of the comprc- 
mise. On appeal to the High Court the 
dearee was aonfirmed. Bit Mr. Justiae 
Obandavarkar said : — 

“What the Court was asksd to do was Dot. 
indeed to pass a dearee on any admission of 
the defendant but to make one in terms of the 
•ompromise which, after trial aommenaed, 
had been deliberately entered into by the 
parties. A ompromise means the settlement 
of a disputed alaim ” 

In Kisandas Shiv ram Mancidi v. Nam a 
Rama Vir (3) the parties proposed sertain 
terms to the Court and asked for a dearea 
but the terms were at varianae with sec¬ 
tion 15 B of the Dskkban Agriaulturiste’ 
Belief Aat and the Subordinate Judge 
referred the question to the High Court 
whether he aould pass a dearee in suah 
terms although the parties aek3d him to 
do so, and it was held that it was not 
•ompetent to the Court to pass a decree 
in terms whiah were at varianae with seo- 
tion 15 B. 

In Shivayagappa v. Oooindappa (4) a 
question arose with regard to the execu¬ 
tion of a decree passed iu accordance 
with the terms of a compromiss, and as 
it appeared to the Banah before whom 
the question came for deaision that the 
detisions in Piraji v. Oanpati (2) and 
Sitandat Shivram Mar wadi v. Nama Rama 
Vir (3) were conflicting, ths question was 
referred to a Full Bench, and the question 
whioh had been referred was construed 
by the Fu'l Bench as referring to the 

_ (2) 6 Ind. Oas. 627, 34 B. 602 at p. 605 s 12 Bom. L. 
B. 378. - 

(3) 8 Ind Gas. 051: 36 B. 190i 12 Bom. L. B. 1021 
fttp. 10 5. 

(4) 20 Ind. Oas. O09i 37 B. 614 at p 6>0; 15 Bom. 
jrr B* 708, 


special provisions of section 15 B, whish 
ware the only spe3*al provisions referred 
to in the statement of the case. The 
effeit of the deiision was that if tbe-e 
was a compromise made by parties who 
were tui ',urit it should be given effect 
to, and that the fait that the detree 
was not iu accordance with the provisions 
of section 15 B did not make it unlaw¬ 
ful. 

It will be seen, therefore, that none 
of these decisions touch the question 
whether the provisions cf Order XXIII, 
rule 3, prevent the Court from going behind 
the transaction when the defendant admits 
the whole of the plaintiff’s claim and 
asks the Court to pass a d3aree in ac- 
aordanca with that admission. I do not 
think myself it can be s*id that Order 
XXIlI, rale 3, oasts the jurisdictmu of the 
Ccurt in this clesi of eases from inquir¬ 
ing into the nature of the admission so 
as to satisfy itself whether the admission 
is trne and made by the debtor with 
a fall knowledge of his legal rights as 
against the creditor. If, when the case had 
been called od, the defendant said “X admit the 
alaim and am willing that a decree should he 
passed against me aooordingly” it is perfectly 
obvious that under section 12 of the Dekkhan 
Agriculturists’ Relief Act the Oourt would be 
bound to record in writing its conclusions as 
to whether the admission was trne and made 
by the debtor with a fall knowledge of bis 
legal rights, and it seems to me to make no 
difference that before he came to Court the 
defendant has written down a paper to that 
effect and produces it in Oourt when the case 
is called on. I think myself, therefore, that 
provided it is perfectly slear that the whole 
of the plaintiff’s claim is admitted, the Oourt 
can go behind the transaction even though an 
application is made to record an agreement 
under Orde XXIII, rule 3. In this cas3 the 
evidence shows that the defendant signed a pro • 
missory note without receiving any cash so as 
to admit his liability for a certain old transac* 
tion the nature of which he seems to have been 
entirely ignorant of. I cansider, therefore, 
that the decree dismissing the suit wa9 right 
and the appeal should be dismissed with costs. 

Shah, J. —I concur in the order proposed. I 
have felt some difficulty in coming to this con¬ 
clusion because it seems to me that according 

to the decisions of this Court the provision^ 
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°f Order XXIir, rule 3, wherever they are 
applicable, mast be given effest to e/eoio 
•nee whi.h are governed by the Dakkban 
Agriaoltnrists’Rslief Aet. The prin.ipla has 
been snffiiiently reaagniied io Oanj-uliir 
Bakharam v Mahaiu Santaj£[ 1), P, T a,i T . 

?. a -” P 2 l r l ^ , and Shoavagippa y, Qoiir.dippa 

\}f' } a ot tbe ohservatione in 

Kttinda, Shivram Mar wadi v . Nama 

Bama Fir^(3), whico .oofliet with that view, 
X think that the Oenrt wonld be bonnd even 
in eases governed by the Dekkhan Agrisnl- 
tarista Relief Aat to give effe.t to the pro- 
visions of Order XX IT, role ». Thne in any 
enit where it ie proved to the eatiefajtion 
of the Court that a enit ha, been adjusted 
wholly or in part by a lawful agreement or 
•ompromiee, the Coart ehall order sash agree¬ 
ment oroompromiee to be rcaorded and pass a 

de.ree in ae.ordanee therewith eo far as it re- 
lates to the suit. 

The question, however, that arises on 
the epe.ial fa.te of this ease ie whether 
the nature of the agreement between the 
parties is within the esope of rule 3 of 
Order XXIII. In substanse the defendant 
in the present case, who is an agriaulturist, 
has admitted the whole of the slaim by the 
agreement in question. I say this in s.iite of 
the fast that there is a provision in the 
agreement aa to^the payment of the amonnt 
by way of instalments. I do not desire to 
lay down any general proposition that 
snoh an agreement wonld never fall within 

“ Cape A of r n,e 3 in °* 8€s governed by the 
Dekkhan Agriculturists’ R 9 lief Aot. Bat 

having regard to the fee's of this ease, and 
the view taken by the lower Oonrts that sob- 
etantially the defendant admitted the whole 
of the claim, it seems to me that it was an ad¬ 
mission of the slaim within the meaning of 
8e°Uonl2 of the Dekkhan Agriculturists’ 
Relief Ac,. Tbe application of that seotion 
M not nretsiorily exsluded in snob a sue. 

If in spite of the provisions of Order XXIK 
rule 3, the application of section 12 ie 
not exo.uded, it would be open to the Court 
under the provisions of that ee.tion to 
einsider whether the debtor has made the 
admission with a full knowledge of h-s legal 
rights as against the .reditor, and unless 
the Oonrt ie satieBsd on that ponit, the 
Court wcu’d not be bound to assspt tbe 
admission of the debtor, but would be at 


liberty to inquire into tbs sase as required by 
that section, 

fw! h£ L Pre9 r 9Dt 8a8e on the •▼idenea tbe 
Conrts have found that the dabtor admitted 

5': " li,m ? , ‘ hoafc fQl1 knowledge of his legal 

second T* ‘X find ’ Dfir mnat ba at <” p ‘ed in 
second appeal as a finding of fact. The 

whole qnse-ion whish has pressnted diffiiulty 

‘°“ y ?'° d » wh °‘ber in view of tbe adjust 
,. 0f tbe • Ia,m between the parties tbeap- 

tariaU'Ra .W A 0 ? 12 ° f the D ^han Agrisul. 

h ^ ‘ f - A,t Was “ ot ®*olnded in virtne 
Of t-e provisions of Order XXIII, rols 3 

faidTt d 8Pe T al faa ' s of thi » •*», as I have 

tWn’of IhaV n ° ( Beem *° me that ‘be appli.a- 
fchafc «e«fc>on was neoessarijy excluded 

1 that seat,on applies it is clear that the 

r» B l| ln910n r . 6a,hed by tbe ,OIrer Oonrts i, 
and fh“ 00 °? ,n " on beeed on the sireumstaroes 

* ,h ""»»*•' 

W. C. A. 

Appeal diemitted. 


LAHORE HIGH COURT, 

Sbcond Civil Appial No. 2447 or 1917 

Daoember ) 3, 1921. 

Fresent: Mr. Justioe Ohevis and 
Mr. Jnstise Campbell. 
WAZIMiKD OTHE8S -DsVSKDiNTJ— 

Appallints 

. _ tertut 

ABDUL HAMID and oiHiRj—pLAiinryj— 

, RBSPONDlNTf. 

Civil Procedure Code (Act V of I9:,#n n vtt 

Ln To.'xl, xtXXx 


[p. P re7, III t f f ,Ur ° -curtiX IZ 

powers under the rule in ease of Zn° eio , rcisiD » 
ana $?. 
apfrZ7° ddeCn Bi3WaS V UJiul ■ 17 *V- B.C8, 

Seshayyangar r Jainu i amdin 3 M 6gInd Jar 

Subramanic 1 ™■ ‘ N '- 8 ) 603 and Srmieusj Scutrial v. 
Sub, amen, a A,yar, 17 il. L. J. 533, dissented from. 
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T *• 4***1 m Karim, 12 0. W. y. 163,7 C. 

n’ «« *?* Ktemraj v, Kisanlaln Surajmal, 42 Ind 

(K V77af\f'p- A ^ -N ' ( ' 8931 23 "• 8 Ind Uc'-- 

'...d s 3 « ? d /‘, r ™ B ^ am v-Aldul Latif Khan, 30 
Ml! follow^ ^ A ' W ' N ‘ (1908 > «• 8 M - L - *■ 

Setond appeal from the de.ree of the 

Po?? ,, ‘i a,l8e ’ Delh '- dated tb e31st Janoary 
*7' affirming that of the Subordinate 
Jndge, Seoond Olaie, Delhi, dated the 22od 
Jnly 1916, decreeing the claim, 

Mr. Sup Sam, tor fcbe Appellants. 

^ S , for the Respondents. 

nf J ^ D , GMBN _ T -7; Thre0 minors, children 
of Muhammad Umar, were permitted by 
the D,strut Jadge of Delhi to appeal against 
a decree of the Subordinate Jndge in-forma 
paupeis. Subsequently, the successor of the 
u lye who gave this permission orders i 
tbe appellants to give security for oosts and 
on tfcoir failure to do so dismissed the appeal 
the should have eaid reiec'ed) under Order 
ALil, rale 10 (2). The appellants Bled a 
petitjon for revision in this Court on 
30* April 1917, within thirty days of the 
Distrut Judge’s order, and were granted 
time for patting in an appeal, which is 

now before as together with the revision 
petition. 

Counsel on both sides are agreed that no 

appeal lies from an order rejestiog an 

appeal for failure to furnbh sesurity for oosts 

and Lckha y. Bhauna (l) and Ferozi Begam 

v. Abdul Latif Khan (2) are clear author- 

ltiea to this effect. We accordingly dismiss 

the appeal and proceed to take up on revision 

the question whether Order XLI, rule 10 s 

applicable, to pauper appeal?, Fii-na fade 

it is anomalous for a Court, 1 aving held 

that an appellant is too poor to afford^be 

Oonrt fee payable on his appeal, to expect 

him to be able to find security for the costs of 
•be suit. 

- The earliest authority is a caee of 1871 
reported es Nusseercoddcen litres v. Uj ul 
B%$U>C9 (3). It was laid down that the 
provisions of the Code then in fores relating 
to the power of an Appellate Court to 
demand security for coats were inconsistent 


with and, therefore, did not apply to these 
relating to appeal in forma p'iupe)it. 

This judgment was dissented from in 
Sfshaiycngcr v. JainuUvadin (4) afterwards 
followed m fnnioasa Sostrial v. Subramanxa 
Aiyir (5) where it was held that Appellate 
Courts have power to require security for 
costs from pauper appellants but should nee 
it only rn very special grounds. 

To the contrary was a decision by the 
Calcutta High Court in a case vety 
similar to the one before up, Bcfizm v. 
Abdul Ea'in (o) that in making ao order 
uuder section 380 of the old Code fer a 
pauper appellant to furnish security for 
costs the Court below had acted in the 

exercise of its jurisdiction illegally and with 

material irregularity. Finally tbe Bembay 
High Court has held that Order XLI, rule 10 
does not apply to pauper appeals in Khemray 
v. Ktscnlala Surajmal (7) sifting in support 
of that view an English case Wtlle v. St, 
John (8) in which the Master of tbe Rolls 
had ruled that the grant of. permission to 
appeal tn forma pauperis rendered a previous 
order to give sesurity for costs no longer 
operative. 

We have no hesitation in following tbe 
two authorities last quoted and hold the t the 
order under consideration was illegal. It is 
accordingly set aside. Wo make no order 

as to costs of either the appeal or the revi¬ 
sion. > 


R. K, 


Appeal dismissed; 
Bcvition accepted. 


(4) 3 M, 66; 4 Ind, Jur. 607; 1 Ind. Dec. C\ a.) 
603. 

(6) 17 M. L. J. 683. 

(6) 12 C. W. N. 16?; 7 C. L. J. 312. 

42 Jnd.Cas. 07; 42 B. 6; 19 Bom. L. K. 771 
(8) (1910) 1 Ch. 70t at p. 7C4; 79 L. J. Ch. * 4C9 
102 L. T. 6 7; 64 S. J. 457; 26 T. L. It 405. ‘ 
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NAGPUR JUDIJIAL COMMISSION HR’S 

COURT. 

Second Civil Appeal No. 4C0 of 1921, 

April 28, 1922. 

Piesent: —Mr. Bitten. J. 0. 

Thakur MUKUNDSlNGS and ahothes— 

Plaiut.fis— Appillanta 
versut 

Mahait PREMDaS —Difzspa.t— 

Respohdiht, 

Hindu Law — Endowment—Income of village credited 
to temple for 60 years but not regularly —Debutter 
property. 

The fact that for the last 60 years credits, 
varying in amounts, have been made, not regularly 
every year but only in certain years, from the 
income of a village to a temple, is insufficient to 
prove that the village is debutter property, [p. 259, 
col •.] 

• Konuar Doorganath Roy v. Ram Chunder Sen, 9 C. 
S41; 4 I A. 1 Ind Dec \X. s 508 \l\ C.), 6&uddun 
Lai v Sreen.utty Komul Bibee, b W. R. 4 ?, Ram 
Pershad Doss v. Sreehuree Doss, 18 W. R. 39!', referred 
to. 

Abhiram Oosicami v. Shyama C ha ran Nandi, 4 Ind; 
Cas. 449; d6 C. 100 ; i0 C. L. J. i8 •; 6 A D. J. 857 ! 
1» Bom. L R. 1284; )9M. L J. 5.0; 14 C. W. N. 1- 
36 I. A. 148 P. C,.», distinguished * 

Appeal from tue decree cf the District 
Judffr, Sangor, dated the 18th Apr il 1921, 
in Civil Appeal No. 16 of 1921, 

Mr. M, Qupta , for the Appellants, 

Mr. 0. L. Subhedar , for the Respondent. 
JUDGMENT,—This appeal ariees out 
of a suit brought on a mortgage, dated the 
21et November 19i4, exeouted in favour 
Of the plaintiffs by Mahant Bindrafcandas, 
chela of Mahant Raghnbarsaran, resident 
of Bindrabanbagh, Sangor. The considera- 
tion for tbe mortgage was Rs. 3,999 and 
tbe purpose of the loan was said to be 
fot certain works and repairs to tbe temple 
in tbe Bindrabanbagh. Tbe property mort¬ 
gaged was an 8 annas patii of Maoza Uldan. 

The fasts of the oase are given fully 
in the judgments of tbe two lower Courts, 
The main issue with whish we are concerned 
in appeal ( is Issue No. 2 wkiih is 10 tbe 
effeit : “Whether the village Uldan (8 
annas pitti) belonged to the idol estab. 
liehed in the Bindrabanbagh or to tbe 
deceased BindrabandaB, chela of Raghubar- 
sarandasP” The question embodied in the 
other issues was, whether tbe loan was 
justified by legal neoessity if the village 
Uld»n was tbe property of the idol. The 
learned Subordinate Judge held tka 1 . tbe 
yjlloge mortgaged was the private property 


of the moitgagor and was not the debuitar 
property of the temple. This finding was 
upset by tbe Distrist Judge in appeal, and 
there is a concurrent Hading of both the 

Courts that the lean was not for legal 
necessity. 

The main qneslion argued in appeal is, 
whether the village is the property of tbe 
temple or tbe private property of the 
mortgagor. The history of tbe village is 
given in the judgments of the two lower 
Oouits. It became the propeity cf Mahant 
Janki Sevrak in 1844 A, D ; it had previously 
keen held by members cf other families. 
In 1£55 A. D. Mahant . Janki Sew&k wafl 
eccocedcd by Mohcnt Mohandas who in 
his turn was succeeded in 1850 by Mahant 
Ragbubarsaran. At the first Settlement 
in 1861 the frjprietary rights in fbe 
village were conferred on Mahcnt Ragbn. 
barearan who was snsceeded in 1893 
A. D. by the mortgager, Mahait Bindra- 
bandass ; he died in August 1918 and was 
succeeded by tbe present defendant, Prcmdass, 

Admittedly, the several M-hnti above- 
named have also fcesn the managers of 
tbe temple, and, besides the village in suit, 
there are other villages held by (be 
successive Mahantt ; as the Distiist Judge 
says : “Mahant Bmdrabandaes held the 

entire villages of Tilli and Belai in muafi 
right, the entire villages of Uldar, Chandra, 
pur and Salaya and shares in Bahera, 
Bijapur and Padwa in matgueari righte.” 

Admittedly, there is nothing in the first 
Settlement papers to show that tbe pro* 
prietary rights were conferred on Mahant 
Raghnbarsaran as representing the temple. 
The question which was decided at the 
Settlement was whether tbe proprietary 
rights should be conferred on tbe line cf 
Mahantt who held the village sicca 1844 
or on other claimants. Both tbe lower 
Courts are right in holding that the con¬ 
ferral of proprietary rights would not affect 
the nature of the terms on wliob the 
village was previously held by Raghubar* 
saraD. Tbe subsequent mutation proceedings 
are also in the name of the Mahant for 
tbe time beiDg and do not show that tbe 
village was held on behalf of the temple. 

Boih. tbe Settlement record and mutation 
proceedings, are consistent with the caee 
of either side, Tbo District Judge sayrt 
There is nothing to ehow why malgntarj 
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rights were conferred on the Mahant 
personally and not on the temple of which 
he was. a Mahant and, in the ah9enoe of 
such evidence, one mnst torn to the conduct 
of the Mahants and see whether Ragnbar- 
saran and his sncoessors nsed the profits 
of the village for their own purposes or 
for the benefit of the temple of which 
they were the Mahantt ” There is, ad¬ 
mittedly, no evidence on the part of the 
defendant to show that the village was 
originsl ! y acquired as dcbultar property. 
The first Oonrt rejected, as rot being 
regularly kept in the coarse of business, 
the acoounts of tbe temple produced to 
prove that tbe profits of the village used 
to be paid to the temple. The District 
Judge has, however, admitted these accounts 
in evidence, and very rightly so, and the 
learned Counsel for the appellants does not 
dispute their admissibility. The District 
Judge says, as regards these acoounts: 

They show beyond doubt that the Mahants 
of Bindraban femple have for the 
last 60 years looked on Mausa Uldan as 
belonging not to themselves but to the 
temple of whioh they have baen the Mahants, 
Respondent himself as a witness has deposed 
that\he looked on the village Uldan as the 
property of the temple when he made the 
loan on the mortgage sued upon.” 

The--learned Counsel for the respondent 
also relies on the above admission of the 
plaintiffs, but this opinion previously held 
by the plaintiffs does not in any way 
preclude them from pleading and establish¬ 
ing their legal rights. It is urged for the 
appellants that the accounts, so far from 
showing that the whole income of Uldan 
has always bsen set apart for the purposes 
of the temple, do no more than show that 
some credits have been made from the 
village in some years to the temple. This 
contention is undoubtedly correct. The 
accounts were begun in Sambat 1916-17, 
corresponding to 1859 60 A. D. Then, 
there is a gap and the next account is 
for Sambat 1925 (1868 A. D.). The 
accounts for Sambat years 1954 to 1930 
are not forthcoming and there is a gap 
between the accounts of Sambat 1933 
(Exhibit D 25) to those of Sambat 1938 

•k ^ The accounts of the village 

itself nave not been produced and there is 

IWlamljr nothing to show that tbe whole 
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profits of the village were credited to the 
temple. There is no repetition of the same 
figures from year to year and there is 
nothing to show tbe ratio of the amounts 
received by the temple to the profits of 
Uldan. There is a surprising variation in 
the amounts reoeived in different years; for 
instance, in 195 3 (Exhibit D 30) the only 
receipt is for Rg. 55 . In Sambat 1954 
(Exhibit D 31) the oredit to the temple 
is Rs. 267, and in I960 (Exhibit D 32) 
Rs. 29 only. The District Jndge is, there¬ 
fore, overstating the oase when he says 
that the accounts establish that the profits 
of the village have for the last 60 years 
been credited to the temple. 

In Konwar Doorganath Roy v. Ram Ohunder 
Sen (1) their Lordships of the Privy 
Oouncil observed : "But supposing it to be 
taken that the rents of this mahal were 
applied dnriog the period that the witnesses 
speak of to tbe worship of the idol Radha 
MohuD, that fact is by no means sufficient 
to establish the onus whioh lies upon a 
party who sets up the case that property 
has been inalienably conferred upon an idol 
to eustai'i its worship.” In Muddun Lai 
v. Sreemutty Komul Bibee (2), it is observed: 
“We do not say that the mere fact of the 
prooeeds of any land being used for the 
support of an idol is proof that those lands 
formed an endowment for the purpose; but 
where there is apparently good evidence 
going back for more than half a century 
that the land was given for the support 
of an idol, proof that from that time the 
proceeds had baen so expended would be 
strong corroboration. ” In the present case 
there is no other evidence of the endowment 
at all and the evidence does not show that 
the whole proceeds of the land were given 
for the support of tbe idol. Tbe same 
principle was r6<ngni9ed by the Privy 
Oouncil in Abhiram Qoswami v, Shyama 
Oharan Nandi (3) where it is was said: "The 
mere fact of the proceeds of any land being 
used for the support of an idol may not be 
proof that those lands formed an endowment 
for tbe purpose, but it is a fact that may 
well ba taken into consideration when, as 

(1) 2 G. 841; 4 I. A. 52; 1 Ind. Deo. (n. s.) 60S (P. O.), 

(2) 8W.K 42. 

(3) 4 Iud. Cas. 44°; 86 0. 1001; 10 0. L. J. 284j 6 
A. h, J. 857; 11 Bom. L R. 12U; 19 M. L. J. 630 14 
0. W. X. lj 86 I. A. 148 (P. 0 ). 
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in this ease, tfce intention of the founder 
has to be gathered from an anoieDt docu 
ment expressed, to Bay the least, in ambi- 
gnons language. ” Here there is no anoienfc 
dotument. In Bam Pershad Dost v. Sretfiuree 
Do:s (4) it was observed : “It may be that 
a portion of the profits of the lands in the 
possession of the defendant had been for 
sometime used for the worship of the idol ; 
but that tirsumstanoe cannot impose on 
the respondent the liabilities attashiDg to 
the offise of a shebait .” 

Having regard to the view of the law 
expressed in tfce above rolingp, the evidence 
embodied in the accounts 1*9 legally insuffi* 
cient to prove that the village of Uldan is 
debuttar property. In this view, it is unneoer- 
sary for me to disauss the question of legal 
necessity. For these reasonp, I 6 et aside tfce 
decree of the District Judge and restore the 
decree of the Subordinate Jadge. The date 
for payment will be altered to the 22 nd of 
Auguct 1922 and interest up to that date 
should be added to the decretal amount. The 
defendant must pay the plaintiffs 1 costs in all 
Courts and pay bis own costs. 

s. D. 

Decree set as'de. 

(4) 18 W. E. 399. 
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LAHORE HIGH COURT. 

Civil Revision No. 693 op 1919. 

June 9, 1^20. 

Fresent: —Mr. Justice Wilberforce. 

The Firm KESAR MALSHANKAR DAS, 
ihrough CHUNI LAL—Plaintiffj— 

P SI ITiONERS 
versus 

TheFirmHUKAMCBAND BADRI NATH, 
through BAURI NATH—Dependi*™— 

Rssp.n dints. 

• Appellate Court, judgment of, based on inaccuracies 

_ High Court, poioer oj, to set aside — Arbitration — 

Revision— High Court, when, will interfere. 

• The judgment of an Appellate Court which is 
based entirely upon inaccuracies or misunderotand* 
ings is vitiated thereby, and cannot be upheld 
by the Uigh Court j und although the 


High Court is reluctant to interfere on revision in 
arbitration cases, it will nevertheless do so in the 
event of such gross and material irregularities. 

Petition, under teoticn 41 of Act III of 
1914, for revision of the order of the District 
Judge, Amrit?ar, dated the 22ad Augast 
1919, affirming that of the Subordinate 
Judge, First Class, Amritsar, dated the llCh 
March 1919, 

Dr. Qo\al Chmd Narang, for the Peti¬ 
tioners. - ' 

Dr. Ncni Lai and Lala Arjan Das, for tfce 
Respondents. 

JUDGMENT.—In this case the parties 
referred the dispute to tfce arbitration of a 
single arbitrator wfco gave an award in 
favour cf tfce firm Kesar Mal-Shankar Das, 
for Rs. 3,350 and this firm filed the award 
in Court, The defendant-firm, represented 
by Badri Nath, made maDy objeotions to the 
award all of which have been decided in 
favour of tbe other party except tbat the 
lower Appellate Court has held tbat the 
arbitrator was guilty of misconduct and 
tbet bis award was bad, incomplete and 
based on hasty conclusions. Tbe • lower 
Appellate Court, therefore, refused to file tbe 
award and tbe firm Keear Mai Shankar 
Das has applied for revision on tbe ground 
tbat tfce finding of tbe lower Appellate Court 
is fcaced merely cn conjecture and not on aDy 
materials on tfce record. 

The lower Appellate Court has stated that 
the defendant-firm claimed Rs. 8,143, hot 
tfce sibitrator cut down this claim to 
Rs. 3.350 without any rhyme or reason. It 
also noticed tl at in another suit on tfce 
Eane subject matter a local Commissioner 
bad determined a much higher figure. Tfce 
leerned Judge further stated tkat the 
arbitntcr does not appear to have examined 
tfce witnesses of.the parties nor their account- 
books and tbat be did not even vely on the 
aeccunt-fcocks of tfce parties. Farther, tbat fce 
had no business to me ke a private enquiry and 
did net refer to 'decumcnfp. Tbe only 
witness wfco made aDy statement on tba 
question dealt with by (be lower Court waa 
the arbitrator himself. He rhowp,— 

( 1 ) that he examined tbe account-becks 
of the fertics for four dayr; 

( 2 ) tbat he did net exemine the witnesses 
for the putieB fc( cause core were produced; 

t3) fce assigns good reasons for cutting 
down tbe defendant's claim, namely, that 
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Jhere were many over chargei which the 
defendant himself admitted, and that a mm 
of money alleged to have been esnt by the 
defendant had not been sent; 

(4) the arbitrator, it is true, did Dot rely 

on the account-books of the defendant which 

he considered did not represent the trne 

faets, but he wa9 perfectly entitled to do 
so; 

- (5) there is nothing whatever to show 
that the arbitrator made any private en 
quiry ; 

*6) the learned District Jadge states that 
the arbitrator did not refer to documants 
in his award, but an arbitratoi’* award 
is not a judgment and this also was totally 
nnnecesrary. 

From the above deseription of fao‘s it 
appears that the D.ttriot Judge based his 
finding on an inacccrate aasounfc of the 
arbitrator’s statement made by eoroe Counsel, 
or that he entirely misread or misunderstocd 
tbe arbitrator’s statement. 

Io the above circumstances, it is obvious 
that the judgment of the lower Appellate 
Court, being entirely besedon inaccuracies cr 
misunderstandings, is vitiated thereby and 
cannot be upheld. Much as this Court ic 
reluctant to interfere on revision in arbitra¬ 
tion cafes it ie compelled to do so in cir¬ 
cumstances of gross and material irregula¬ 
rities. I, therefore, aooeptthis application for 
revision and set aside the decision of the 
lower Appellate Court and order tbe 
aw&rd to ba filed and a deoree be 
passed thereon. The plaintiff will obtain 
his costs in all Courts, 

*• D * Revinon accepted. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Oiv.l Apfial No. 57 or 1921. 

Jane 16, 1922. 

nt TT. Hallifai. A. J. 0. 

l*IH ARID AS— Defendant No 1—-Appellant 


'pi,. venue 

' “^ANGDAS AM0 0TEI18—PLUMTIffS- 

Nos • 2 - 4—RESPONDENTS. 

, Co i e (Act Vof 190 *■ 91 

decree alnn* i"* 1 decree8 ~ Appeal from prelimin, 
tecree alone , when maintainable 

the same aif'f 0 *** prelim ' na ry and final deorees 

Georee alnnI’/ 11 * pp ® al the prelimine 

institutes annot be maintained, unless it 

[p. 26 F, col. J the paaBin ? of the finaI 
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Appeal from an order of the Firjt 
Sub-Judge, Bilaspor, dated the 26th June 
1921, in Civil Suit No. 50 of 1921. 

Mr. M. Gupta , for the Appellant. 

Messrs. M. R. Bobde and B. R. Agarwala , 
for the Respondents. 

ORDER.—In this cate a preliminary 
deoree for partition was pasted on the llfch 
of April 1921 The first defendant, who alone 
contested the suit, filed the present appeal 
against that decree on the 18th of July »9/l, 
having in strict accordance with the incom¬ 
prehensible castom of tbe Indian litigants, 
waited till tbe very last possible day, 
although, in t.he meaDtimp, the partition 
had been made and a final decree had 
been pasrei on the 28th of Jane 1921. 
He has not appealed against that final 
decree and the learned Pleaders for the 
respondents raised the objection that no 
appeal will lie against a preliminary decree 
after a final decree las been passed. Pul 
a great deal more precisely, tbe contention 
if, that an appeal against a preliminary 
deoree cannot succeed, or its success 
would at the best be meaningless, if a 
final derree tad been passed before it 
was filed and no appeal had been filed 
against it within tbe time allowed ; it is con¬ 
ceded that if tbe final decree is passed after 
tbe appeal against the preliminary deoree 
is filed no appeal would he required 
against the final deoree, as the matter 
would already have passed wholly into 
the jurisdiction of tbe Appellate Court. 
Tbe position taken is, in short, that, by 
reison of section 97 of the Civil Procedure 
Code, there must be an appeal against both 
decrees nnless the appeal against the 
preliminary decree is filed before the 
Seal decree is passed. 

The view of the Calcutta High 
Court, stated in Machentie v. Nar singh 
Sahci (1) is, that the success of an 
appeal against the preliminary decree like 
that now under consideration would be 
me&Dinglesp, for the final deoree would still 
stand goed as ib could not be upset in any 
such indirect way as tbe reversal of tbe 
preliminary deoree on which it is based. 
Tie judgment took no account of 
section 97 of the present Code cf Civil 


(IJ 1 lad. Gas. 413; 36 C. 762; 10 C, L, J, 119, 
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Procedure as it dealt with the state of 
thiDgs existing before that Code came 
into forte, when it wae the praetioe of 
that High Court to allow a preliminary 
desree to be attacked in an appeal against 
the final decree. That, however, does not 
affest the main reasoning of the jadgment 
leading to the sonslosion that an appeal 
against the preliminary decree alom is 
not sufficient. 

The High Oourfe of Allahabad and 
Madras have laid it down in TJmnn 
Kunwzri v. Jarbandhan (2) and Rirr.itn 
v. Veerappudian (S) t that in a crse like 
the present it is not necessary to file 
two appeals as the final deoree could not 
pcsiibly be regarded as still standing 

after the removal of the whole of the 
basis on which it stood, the preliminary 
decree. The reasoning itself seems unimpeaoh. 
able, but it proceeds cn the arsump. 
tion that the preliminary decree is always 
the basis of the final deoree. This also 
would seem a perfectly justifiable assump¬ 
tion, bat the CaJcatta case of Khirodamoyi 
Dasi v. Adhar Ohardra Qhose ( 4 ) shows 
that it is not, There the plaintiff sued 
for partition of certain property which he 
alleged was joint ; the more valuable pirt 
of it had baen transferred by the first 
defendant to another defendant, who 
pleaded that it was the separate property 
of the first defendant; this was held 
proved, and the plaintiff was given a pre¬ 
liminary decree for partition of the less 
valuable part of the property only; he 
allowed a final deoree to be passed dis- 
missing the suit for default and then 
lodged an appeal against the preliminary 
decree, claiming that it should have ordered 
the partition of the whole property. In 
that case no alteration of the preliminary 
decree could possibly have affeofed the 
final decree dismissing the suit. 

I hold, therefore, that where there 
are preliminary and final decrees in the 
same suit an appeal against the pre¬ 
liminary dearee alone cannot be main- 
taiued unless it is instituted before the 
passing of the final decree. That, however 


dee, not neaeeaarily mean the diVmistftl 
of the preamt appeal. The learned Conn- 
eel for the appellant atated that, if hi, 
aonfention that he is not bonnd to appeal 
against the final dearee ahonld not pre¬ 
vail, he ia prepared to file that appeal 
now, with an application for ita admission 
under section 5 of the li mitation Act, 
and I cannot at present Pee how, in the 
ciraninstances of the preaent care that 
application oonld be ref need I. therefore, 

allow the appellant a period t f thirty 
days, plus the time neaepaary to ob'ain 
copies of the final decree and the jndg- 
ment on whi.h it ia haeed, witlin wbioh 
to file an appeal against the final decree. 
If it is duly filed and admired, this 

appeal will then be farther considered 
along with it. 


Order accordingly. 


PATNA HIGH COURT. 

Lktieis Patent Appbal No. 9d of 1921. 

April 27, 1922. 

Present Sir Dawson Miller, Kt , Chief 
Justice, and Mr. Justice Adami. 

CHAMAN LAD and others—- 
Appeliaats 

iersu» 

KAMARUDDIN MIAN 

— B*'POND»NT. 1 

Mortgage-decree obtained before but executed after 
money-decree— Property Fold in execution of both 
decrees—Priority. 


E.] L - ^ 447i A ’ W - N ‘ (!g03) 195 
(3) 14 Ind Cas 394; 37 M. 4fi6, 11 M L T 69- 2' 

M.L.J. 217: <1912» M w. N. 117 & 630 ’ 

( i .) 21 Ind, Cos. 616; 18 C, l, J, 321, 


After a mortgage-decree waa obtained but before 
it waa executed, a money-decree was obtained and 
executed and the mortgaged property was purchased 
m execution sale by the bolder of the money decree, 
then the holder of the raor+gage-decree executed bis 
decree and purchased the same property himself i 
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Held, that the later sale, which was in execution 
of the mortgage-decree must prevail, inasmuch as 
the holder of the money-decree, having purchased 
the property when the mortgage.decree was in 
existence, must be taken to have purchased it sub¬ 
ject to the mortgage charge, [p. 263, col. 2.] 

Messrs. Nareth Oh. Sinha and G. 0. Pal , 
for the Appellants. 

Syed Mthimei Tahir, for ifce Respondent. 

■ ' JUDGMENT. 

Miller, 0. J.— In this care the plaiotiff 
was tie mortgagee of a cartain holding 
oo!upied by one Rimlal Chamar, a tenant, 
and in August 1911 the plaintiff saedon his 
mortgage-bond and obtained a decree against 
Ramlal Otamir aid his two minor sins. 
Whilst that desree was in exis e ca and 
before it was executed, a fractional landlord 
of the mortgaged property sued for rent, 
obtained a deoree and brought the holding 
to sale, and in Angqak 1914 in exeiution of 
the deoree the defendant purchased the 
propir'y. The deiree u-r’er whish the 
defendant purshased waa that of a so sharer 
landlord sning for his share of the rent 
and pretnmab’y aouli be treated a 9 a mouey- 
desree. Subsequently on the lOih November 
19 5 the plaiitiff, in pursuanse of his 
mortgage desree, ,*hisb was in existense 
before the defendant purshasid, pat np 
the property to sale again in exasu- 
lion and purc'ased it himself and got 
delivery of possession. When the rxcition 
proseediDgs were pending, the two sons of 
Ramlal Ohamar, who had been made defend¬ 
ants in the plaintiffs mortgage suit, objeeted 
that notwithstanding the d cree obtained 
against them, whish I may menthn was 
obtained on a sompromise to whish they were 
apparently parties, they were not at the time 
the desree was obtained of majority hot were 
and had b en throughout minorr, and tha f , 
therefore, as against them the deoree oonld 
not be exesnted ; and it appears that an crier 
was made striking cut their names in the 
execution preseedingp. However this may 
be, it also appears that their names were not 
in fast strnok ont. and in dne soarse the prop¬ 
erly was pot up to sale and purshased by 
the plaintiff in execution of his mortgage- 
d tree. I have no doabt that wnat was sold 
m execution of the moitgage-dcsree was tbe 
whole holding and not merely the interest 
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of Ramhl Ohamar. That was one of the 
issues io the ease and the learned Mansif, 
who bad to deside that iisue, earns to the 
sonolusion of fsoi upon it and he said, “son- 
sidering all the sirenmsfanees and the fast 
that the pnrshase by the pUintifE of the 
disputed land was for Rs. 379 and odd, 
whereas the purchase by the defendant of the 
disputed land and other landi was for Rs. 45 
only, I hold that tbs entire property in suit 
n parsed by the sale to the pUintiff.” The 
learned Subordinate Judge agreed with the 
findings of the Mansif and dismissed the 
app3al whish was preferred to him. It se«mi 
to m9, therefore, that it sannot now ba 
q leatioced that rightly or wrongly what 
passed the sale in exesution of the mort- 
gage-dearee was ths whola property in suit in 
that ciee. 

The question whish now arises is whether 
the sale to the defendant in exssut'ou of his 
money desree or the latpr sale to the plaintiff 
io (xesution of his mortgage-desree, the 
mortgage ditree being in existenoe at the 
time of the defendants pnrshase, is to prevail. 
Both the Trial Court and the first Appellate 
Court found in favour of the plaintiff, and 
broadly speaking the ground upon whish 
their desisions were based was that where a 
sale had been m ide in exesution of a 
mortgage desree, 9ven if the sons of Ramlal 
Ohamar were hot bouod Desessari’y by the 
mortgage desre®, the sale was not void 
but voidable, la the present tas<*, aiaaruing 
that the defendant had purshased the whole 
property in execution of his desree, what he 
really pursbaied was the property subjest 
to tbe mortgage sharge aid, therefore, the 
mortgage sharge must take priority over his 
interest. It may be that having purshased 
the property he stepped into the shoes both 
of Ramlal Obamar aod his sons, but it seems 
to me that even the sons of Ramlal Chamar 
oonld not have this mortgage and the desree 
resahing therefrom aid the sale resulting 
from the dasree set avide until they had 
shown that the sale was tha result of a 
mortgage whiih was not ei*hsr justified 
by legal oesessity or was invalid for some 
other reason. 

The result, therefore, is that, in my opinion, 
the decree of ike learned Subordinate JuJge 
affirming that of ths Mansif was right and 
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tho dfiiiiioD of tbe learned Judge who took 
k different view as to tbe rights of tbe 
parties cannot be supported. In nay opinion 
thifl appeal ebonld be allowed, tbe decree of 

tbe learned Judge set aside and that of the 
Subordinate Judge restored, 

Adi mi, J.—I agree, 

p * Appeil allowed. 


PRIVY COUNCIL. 

Appial pbcm thb Punjab Cm ef Court. 

• r January 17, 1922. 

Pretinti —Loid Buckmaeter, Lord CareoD, 

Sir John Edge, Mr. Ameer Ali ai d 
Sir Lawrence Jenkins, 

SABZ ALI KHAN—Appillant 

, , , vertut 

KHAIR MUHAMMAD KHAN and 

CTB ER3—RiSPONDINlS. 

Pre-emption—Agi icultural land—Punjab Preemp- 
tion Acts (11 of U05) and (I of 1918/— Right 

to pre-empt — Relationship, question of—Evidence _ 

Tradition—Oral tradition, value of. 

m On a Bale of agiicultural land in the Fnnjab, the 
right to pre-empt is open to every one of the 
vendor’s heirs, the preferential right among them 
beiDg determined according to the order of succes- 
sion. [p. 265, col. 1.] 

Jang Bahadar Khan v. Karam Khan 21 P H 
]9d8, 40 P. W. R. lfX.0; 144 P. L. R. Hoc’, followed' 
.When the question of relationship arises between 
people among whom accessible records of births and 
deaths are not maintained, nor are such events 
preserved in written family memorials, the question 
must depend for its decision on oral tradition, and 
though this requires close scrutiny, the tradition 
ought not to be regarded as weak and unsatisfactory 
merely because it may in one or two respects fail 
to satisfy the strict conditions that would be neces¬ 
sary for proving a pedigree where records and 
documents could be used. [p. 266, col. 1.] 

Appeal from a judgment of the Chief 
Court, Pur jab, dated April 25, 1918, 

reported as 49 Ind. Cas. 27b, reverreDg that 
of tbe District Judge, Dira Ghezi KbaD. 

FACTS.—Tbe Buit is odo for pie eruption 
of agricultural lands in tbe Pur jab. The 
l forties belong to tbe agricultural tribe 


of Bagti Bilochrs. Tbe faiti are fully 
eet out in tbeir Lordships’ judgment. 

The only question in the case wap, 
whether the appellant’s relationship to the 
vendor, Kbair Muhammad Khar, wtts estab¬ 
lished. Tbe District Judge held it proved 
and decreed tbe appellant's suit. The 
Chief Ocurt came to tbe conclusion that 
the evidence, not being supported by 
documents, was not sufficient to establish 
the relationship and dismissed the appel¬ 
lant’s suit.. 

Hence tbe preeent appeal. 

Mr. DeGru V th<r t K. Q. t and Mr. Eiihen 

Naratn, for the Appellant.—Every heir of 

the vendor Kbair Muhammad is entitled 

to pre-empt, though the nearer heir may 

have a preferential right: Jang Bahadar 

Khan y. Karam Khan (1). I n (tic tasr, 

there is no contest as between the ap. 

pell ant and others, who might be nearer 

in point of relationship to tbe vendor, 

no records cf births and deaths are 

available in the district to which tbe 

parties belong. We have established thk 

relationship by (b e testimony of several 

witnesses. Tbe District Judge who heard 

the witnesses held that it was stfficient to 

establish the relationship. The Chief Court 

was wrong in holding otherwise. (Evidence 

of the appellant and bis witnesses read 
out), 

JUDGMENT. 

Lord Bcckmabtir.—T he question raifed 
upon this appeal is, whether tbe appel- 
lant has prosed his right to exert’ie 
the privilege of pre-emption aonferred hy 
section 12 cf He Punjab Pre-emption 
Act, 1905. The material part of that 
section is in these terns:— J 

12. Subject to the provisions of section 
11, the riglfc of preemption in respect 
of agricultural land and village immoveable 

property shall veet— 

(a) In the case ef the sale of ecob 
laLd or property by a sole ownsr or 
occupancy tenant, or, when such land ci- 
property is held jointly, by the ao sharers, 
in the persons who but for such sale 
would be entitled to inherit tbe property 

m the event of his or their decease, in 
order of eueoessior;” 

It is important to notice (haft the reaticn 
1908 J 21 P * K ' 1£0P? 46 P ’ W ‘ B * 1P0P * 144 ?» 
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does not .sontemplate merely inheritance 
by one person or even by a group of 
people who ak the critical moment would 
be together equally entitled to inherit the 
property sold, if the vendor were dead 
bat it assumes that there will he different 
priorities as between the different claimants, 
and that sash priorities shall be determine 
ed in doe order of r uccession, The mean* 
ing of the rather obssnrely worded cestion 
12 (a) is nude clear by sestion 25 of the 
Ast, which is as follows: — 

25, When more suits than one erasing 
out of the same sale are pending, the 
plaintiff in eaoh suit shall be joined as 
defendant in eaoh of the other sails, and 
in desiding the suits the Court shall in 
each decree state the order in which eash 
claimant is entitled to ezersise his right/’ 

There may be several sl&imants for 
pre emption in respect of the same sale, 
those wi h inferior rights to pre-empt 
treating that those whose rights are saperior 
to theirs may been will ng or nnable to pay 
the pre-emption prise decreed. 

To be in a position to enforse by suit 
a slaim to pre-empt under the Ast the 
claimant mast, under sestion 17 of the 
Ac', h we given a notice within a limited 
time of his intention to enforco bis right 
of pre emption. It is obvious that a 
slaimant to b9 successful need not have 
been at the date of t l e sale or at any 
time the heir presumptive of the vendor. 
The heir presumptive may not have th9 
means to purehasp, or for any reason may 
not be desirous torn*chase, and may have 
omitted to give within the time limited 
a notise of bis intention to pre ernpt. 

in Jang Bahadar Khan v. Koran Khan 
(1), wbioP was a suit to enfoicj a right 
of pre-emption on a sale of agricultural 
land, the vondor had eons and brothers, 
who bad not claimed to pre-empt, and 
who were admittedly nearer in succession 
to the vendor than the plaintiff was, the 
Chief .Court of the Punjab (ftattigan and 

: . Ohwod, jj.) held “that oliudj (a 1 , 
seotiou 12 (of the Panjab Pre emption 
Ast, 1905) is applicable to tbe s*gp, though 
the nearer heirs have not sued for pre 
emption. ’ The Pitojtb Pre emption As*, 
1905, was repealed by the Punjab Pre 
emption Act, 1913, which received the 


assent of the Governor General on the lit 
Mareh 1913, and in lestiou 15 (a) of 
the latter Ast, sestion 12 (a) of the 

former Ast is re enasted in slearer Ianga« 
age and in conformity with the decision 
of tha Chief Court abjve referred to. 

15 is now neoassary to consider what 
were the fasts in the suit in whieh 
this appeal has arisen and upon whieh 
it depends. The transaction whieh has 
been rightly held by eash of tbe Courts 
below to have been a sale of agricultural 
land to which the PaDjib Preemption 
As*, 1905, applied, took place on the 
1 9 h Jannary 1912 and this suit was 
brought on the 13th January 1913. The 
suit was brought within the period allowed 
for bringing a suit for pre-empthn. It 
it probable that the plaintiff had delayed 
to bring his suit in order to see whether 
any person with a preferential light would 
bring a suit for preemption. The vendors 
of the land in question were Khair Moham¬ 
mad KhaD, who is a respondent to this 
appeal, and his nephew, Haidar Khan, who 
died before suit and is represented in 
the suit by his minor son, Maoj Ali 
Kbar, under tbe guardianship of the 
respondent, Khair Mubammad Khan. At 
the date of the sale tbe respondent Mauj 
Ali Khan was about seven ye'irs of age. The 
vendors were members of an agriaultural tiibal 
family and were Bagti Bilochis. The plaintiff 
alleged that he w*8 a member of that family. 
The vendee was not a member of that tribal 
family. The plaintiff, who is the appellant 
here, duly made his slaim to pre-empt. The 
only other claimant to p-e empt was Musam. 
mat Izzat Khatun, who was a daughter cf 
Pirao Khan, deaeassd, who bad been a 
brother of Khair Muhammad Khan and an 
uncle of Haidar Kba n . She had made ler 
claim to preempt, aod she brought her 
suit to enforoe that claim, and was joined as 
a defendant in tlis plaintiff’s suit. By agree¬ 
ment it was arranged that the evidence 
leoorded in either suit should be (rea‘ed as 
evidence in the other. Evidence was recorded 
which sltODfcl/ went to prove in the tribal 
family of which A fuaammat Izzat Khatun was 
a men bar that there was a custom by which 
females were excluded from inberitiogso long 
e b there was a mal* member 1 ving. Sdutammat 
Izz\t Kbatoc abardoned her fu' - , ts t^e Trial 
Judg; believed, because she knew that she 
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coaid not prove that she as a famale was an 
heir entitled to inherit, and her suit was 
dismissed. 

When Musammat Izz*t Khatnn’s sait was 
dismiBsed, S&bz Ali, tha plaintiff, becime the 
ody person c'aming the right to pre-emot. 
His ease was and is that he and the vendors 
were dei car ded ia the ma’e lirefromone Mirzi 
Khan, and emsequently that he was a person 
in whom was ves ed by 83ction 12 (a) of 
the Act a right of pre emption in the prop* 
erty which had been sold on the 19th 
January 1912. There is no content as 
between Sabz Ali Kiau and others who 
might bs nearer in point of rel itionship. Toe 
sole qce3fcion i°, wbe her he has proved bi§ 
position ol male relationship to the vend ;rs. 
The learned D.strict Judge before whom the 
•see was tried tuougnt that he had; bat the 
Chief Court thought otherwise, a d from 
th-.ir deoroe the p-eient apoeil proceed*. 

Th 3 point thus raised is difficult for 
d^term’natioD, because ii must be remjmber- 
ed that the persous in relation to whom 
this question arises are not people 
among whom there are acceaaibls resoldi of 
births and death % nor with whom these 
events are preserved in written family 
memorials. It ip, therefore, necesrary to 
depend upon or-1 tradition, and fchi« requ'res 
clise ccrufcioy, bub their Lordships see no 
season why, in such circumstances, this tradi¬ 
tion sbcull be reg*rJed ai weak and unsatis¬ 
factory merely because it may in one or two 
refpeo’.s fail to Ba'isfy the efcrisfc sonditions 
that would be naoessary for proving a 
pedigree where reiords and docamen's could 
he used. A ped’gree was in fast prepared, 
and it purported to show that the app-llant, 
Sabz Ali Kban, was a descendant equally 
with the vendors from Mirza Khan. As to 
it Sabz Ali, the plaintiff, who was sailed as 
a witness for the defendants, stated : “The 
pedigree-table whish has been filed el mg 
with the petition of plaint has bean prepar¬ 
ed by me. It was dictated to me by the 
(my) father. He bad dittaled it fiom bis 
msmoiy. We, Biloohes, commit to memory 
the names of our an«esto:s . . . names 

of ancsstors are recited on the oesaeions of 
marriages. Thoie names are made mention 
of at the time of betrothal.” The fir«»t 
witness was one of the vendors, who said in 
general words that Sabz Ali Khan was a 
yakiaddi , whish means that they were 


both descanded from one ansestor, and h6 
specified the two sons of Mirza Khan through 
whom the descant took pl-cs. It ia true 
that he interposed a generation in his own 
branch of the family, which feu id no plaoa 
in the pedieree prepared by the plaintiff; 
but beyond that his statement of his descent 
agreed with tie pedigree, bat he did not 
prove the ezast descent and relationship of 
Sabz Ali Khan. The next witness, Mehran 
Khan, who ia also a relation of the vendor, 
again declared that the appellant was their 
agnatic relation, and he knew the nama of 
Sabz Ali Khan’s grandfather, but he 

appeared to koow no m me. Jia Khan, who 

was also de cended f.om the tame stosk, 
again referred in general terms to the 
relatiorship, and give tome more specific 
evideccs. He spoke as to two sods of 
Mirza Kban, and tracid down the descent to 
the vendor, Khsir Muhammad, but he also 
introduced a farther generation bcy.nd that 
shown in the pedigree He asserted in 
general terms that Mirza Khan’s son, Mehran 
Ali, was the ancastor of Sabz Ali Khan and 
himself. Muhammad Btkhsh gave definite 
evidence to the same effect, bat he traced 
Sabz Ali Khan back to Mi za Kban in 
aocoidance with the pedigree put forward, 
Pir Bakheh, who was a relation, gave detailed 
evidence to the eame effect, and traced the 
apptllant’s descent in exact agreemert with 
the ped’gree; bnt he again introduced a 
fortber generation in tt e vendor’s descent, and 
it is probable that the padigree needs to be 
amended in this respect. The learned Judges 
of the Chief Ocurt ditregarded the evidence 
of this witness on the ground that he bad 
stayed with an interested party, and this is 
doubtless a matter for consideration, bat they 
also regarded his pedigree as inexact, and 
this is only accurate so far as the omission 
of the one step is concerned. 

Two Sardars, Sardar Bahadur Mahrab 
Khan aod Kban Bahadur Sardar Ganhar 
KhaD, whose authority and credibility no 
one has ventured to question, both said that 
S & bz Ali Khan belonged to their family, 
although they were not permnal'y acquainted 
with him, and his degree of relationship was 
remote. This evidence satisfied the District 
Judge, but in the Chief Court of the Punjab 
the evidence was considered insufficient, 
because a part of it does not agree in detail. 
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rb baa already been pointed oat, with the 
pedigree-table propounded by the plaintiff. 

With regard to some of the witnesses, the 
learned Jadgee of the Chief Cru t Fay that 
the knowledge of detail* U unreli%bl J , and 
they eomment upon the fact that the rela¬ 
tionship is supported by no documentary 
evidence at all, the relationship between the 
defendants and the plaintiff being, in their 
opinion, too visionary to Bnpporfc the claim. 
Their Lordships are mash impressed with the 
importance of showing that claims of this 
•haraster which disturb a Iona fi ie parabaser 
in the quiet possession of his property should 
not be based on untrustworthy evidenae: but 
it must be remembered that the Legislature 
has conferred these rights, and that if they 
are to be enjoyed by people where formal 
records cannot be exported to exist, rel auee 
can only be placed upon memory and tradi¬ 
tion, aod in this case they thi lk the evidence 
satijfie* the necessary test. Their Lord¬ 
ships, therefore, think that the plaintiff has 
established hie relationship, and that, acaord- 
ingly, this appeal ought to be allowed, the 
decree of the Chief Court set aside with 
coste, and the decree of the District Court 
restored, with this variation, thai the da‘e 
when payment into Court cf the rum deorezd 
should be made shall be extended to the 1st 
July 1922 or to snah liter date ai the 
District Judge of Dera Ghazi Koan may fir. 
The appellant will have his tests of tbis 
appeal. 

Their Lordships will humbly advise His 
Majesty accordingly. 

w. c. A. 

Appeal allowed. 

Solicitors for the Appellant.—Messrs. 

Ranhen, Ford and Chester. 


BOMBAY HIGH COURT. 

OrIG 1N*L O.VlL JuKltD CfJON 

Appul No. 4? or I 2i. 

December 16, 1921. 

Present'. —Sir Norman Macleod, Kt , 

Chief Jrs ice, aod Mr. Justice Shah. 

The YAOCUM OiL CO.—Plaiktjffh 

—Appillanis 

versus 

The SECRETARY op STATE fjr 
INDIa. in COUNCIL— Depxedant 

— R*8PONDEKT. 

Sea Customs Act (VIII of 1878^, s. FO cl. ^a'—• 
u Wholesale cash price," meaning of—Cl. bi of section, 
applicability of—“Real value," test for determining. 

The expression “wholesale cash price” in clause 'a) 
of section hu of the Sea Customs Act, means the 
price realized on the wholesale disposal of goods 
at the place and time of importation, and not the 
price paid by the importer, [p zt-9, col. i.J 

The objeot of olause (b of the section is to pro¬ 
vide a test for calculating the real value of goods 
imported whore the wholesale cash price is not 
ascertainable, where such price can be easily 
ascertained, the tost for determining the real value 
is provided in clause laj of the section, [p. 269, col. 
1 -] 

Appeal from the decision of Mr. Justice 
Kajiji. 

Messrs. Desii , Ooltman and Campbell, for 

the Appellants. 

Sir Thornes Strongman, Advocate General 
and Mr, 0 Oorman, for the Responded. 

JUDGMENT. 

Maclejd, C. J.—This is a suit filed by 
the plaintiffs against the Secretary of 
State praying (l) for a deelaiation that 
the method of valuation adopted by the 
Collector of Customs at Bombay in respeet 
of the plaintiffs’ Mobil oils imported into 
India was perversa, wrongful, invalid, illegal 
and ultra vires; (2) that it might be declared 
that the sam of Rs. 3,391-2 0 had been per¬ 
versely, wrongful.y and illegally exacted from 
the plaintiffs by way of eustonn duty 
in respect of their said oils and contraiy 
to the provisions of the Sea Customs Ait ; 
(3) that it might be declared that in 
the iirocmatanees of this oaso there was 
no wholesale eaeh priee asiertainable for which 
the plaintiffs’ Mobil oils were sold or 
were capable of being sold at the time 
and plase of importation thereof within 
the meaning and piinciple of seotion 30 
(a) of the said Sea Customs Aet; (4) 
that it m’gbt be declared that in any 
event in the eireumatances of the ease the 
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invoice price returned by the plutiffj in 

the bills of entry in respect of the 

plaintiffc’ sail oili was the correct basis 

on which to assess the customs duty on 

the plaintiffs* oils under the Sea Castoms 
Act. 

• t I • # 

The suit was dismissed by M?. Justice 

TT • • • • > w 

Kajiji. 

The question in appeal is, what ii the 
proper •onst^uo'iou of section 3) of the 
Sea Customs Act (YIII of 1876). 

Under section 29 of the Act:_ 

On the importation into, or exportation 
from, any fustomi-port of any goods, 
whether liable to duty or not, the owner 
of such goods shall, in his bill of entry 
or shipping bill, as the ease may be, 
state the real value, quantity and 
deetription of sash goods to the best of 
his knowledge and belief, and shall sob- 
asribe a declaration of the truth of eush 
statement at the foot of sash bill. 

In case of donbt, the Customs Collector 
may require aDy snch owner or aDy 
other person in possession of any invoice, 
broker’s note, policy of insurance or other 
document, whereby the real valne, quantity 
or description of aDy snch goods can be 
aecertained, to prodnee the same, and to 
furnish aDy information relating to cash 
valne, quantity or description which it is 
in his power to furnish. And tberenpon 
euoh person shall produce such document 
and furnish suoh information...” 

Then under section 30 ;— 

“For the purposes of this Act the real 
value shall be deemed to be_ 

(а) the wholesale cash prfoe, less trade 
discount, for which goods of the like 
kind and quality are sold, or are capable 
of being sold, at the time and place of 
importation or exportation, as the case 
may be, without any abatement or de¬ 
duction whatever, except (in the case of 
goods imported) of the amount of the 
duties payable on the importation thereof: or 

(б) where such price is not ascertain 
able, the cost at which goods of the 
like kind and quality could be delivered 
at such place, without any abatement or 
deduction except as aforesaid.” 

No doub f , from the prayers of the 
plaint, it would seem that the first argu¬ 
ment of the plaintiffs was that there was 

no wholesale each price whith took) he 


ascertained under section 30 (a) of the 

Act ; but from the evidence in the case 
it is perfectly tlear that it would ba 
possible to arcertain the wholesale saih 
price at whioh Mobil oil aould ba sold 
in Bombay, the place of importation, at 
or about the time of importation. And 
since the wholesale cash prise could be 
ascertained, it seems perfectly clear that 
the wholesale cash price was then the 
real value of the goods. 

Ba» there is the se«ond argument that 

the term wholesale eaeh pri.e” hae an- 

other meaning, not the popular msaniug; 

but thu meaning, as far ae 1 .in gather 

from the argumeote advaneed, is the same 

ae the aost of the gooda to the importer” 

on the baais that the goods ehonld be 

taken as being ecll to the importer at 

the pr:cj whioh it erst him to lay them 

do*n in Bombay. Jf that ie the aaeo, ae 

pointed ont by the learned Judge, there 

would be no neaeaeily f Jr mb alanee (a) 

of station 30 of the A ct, aa in every 

aase the importer would be entitled to 

have it deaided that the real value of 

the geode imported wai the coat of the 
importation to him. 

It hae been pciotedout by the learned 
Ad vcc.te-General that it ie not always 
possible to asaertain the wholesale taeh 
price of gooda imported, and it is, there- 
forr, Eecetrary in £oth a oaee Ibat eorre 
provision should be made for atcertaining 
the real value ; and so rub chu*e (b) 
was added in order that the real value 
might be ascertained where there is do 
wholesale cash price. In tiii case, as 

? ft,r ® ady P cin led cut, there is no 

d.fficnlty whatever io ascertaining the 
wholesale caih pries of Mobil oil sold in 
Bombay; and. therefore, that is the orly 
test to be adopted for ascertaining the real 
value of the goods. That is the plain 
meaning of the section. It is d ffimlfc to 
my mind to see bow it con have aty 
other possible meaning, or how t\ e words 
whil.Bili cash price” can possibly he 
said, as argued by the appellants, to be 
the equivalent of the cost to the im- 
porter.” 

The judgment of the Coart below was 
right, and the appaal mart be dismissed 

with costs. 



INDIAN OASES. 


269 


V»i. Livn] 

ALLAH BAKH8H V. L1L KHAN. 

ShiH, J.—I ooccnr. I desire to deal 
briefly with the two arguments which 
have been urged on belalf of the appel¬ 
lants, vie., that under clause (a) of sea* 
lion 33 of the Ssa Customs Att the 
wholesale oeeh price is not the price 
which the importer realises on a whole¬ 
sale disposal of the goods by him but 
the prise wbioh is actually paid by him 
for importing the goods in Bombay. It 
isr further urged that under clause (6), 
where sush prioe is not ascertainable, the 
real valae is the cost at which the 
goods of the like kind and quality oonld 
be delivered at such place, without abate¬ 
ment or deduction except as aforesaid, 
for the purposes of taxaiior; and that no 
different standard could have been intend¬ 
ed to he adopted for the purpese of 
taxing the goods nnder clause (a). It is 
also urgfd that as a provision for taxing 
the subject, it must be strictly corn tined, 

' As regards this last general considera¬ 
tion, there can be no question. No doubt 
section 30 must be construed strictly, and 
if the words are ambiguous or admit 
of any doubt the construction in favour 
of the subject may be adopted. But 
having regards to the terms of section 
30, both the contentions 'jrged on their 
behalf must be disallowed. 

As regards the contention that the 
Wholesale oash price within the meaning 
of clause (a) must be the price paid by 
the importer and rot the price realised 
6n the wholesale disposal of the goeds at 
the piece and time of impertatior, l think 
the expression med cleat ly indicates that 
it' must maqn the wbo’e-ale cish prioe 
for which 't£e goods of like kmd and 
quality are eold f or aro eapablo cf beiog bcI y 
At the time and j lice of importaticn. Those 
Words* clearly indicate that it must be the 
prise which -the importers here would be 
Able to realise.on a wholesale disposal of the 
goeds by them to aDy person in Bombay. 
Tte expression could not be construed as 
meaning the prioe wbioh they may have paid 
for the purpose of importing goods - to 
Bombay. 

As regards clause (6), in terms it applies 
where the wholesale cash price is not ascer¬ 
tainable. Here the wholesale cash price being 
ascertainable, the clause cannot apply. 
There is do * reason to suppoBe that the 


standard adopted under clause ( 6 ) for 
taxation would be necessarily adopted as a 
standard nnder danse (a). It may well be, 
as it appears to be the oass on the lanruage 
of the seotioD, that the legislature has 
adopted one test for cases oovered by clause 
(a) and is satisfied with the next best test in 
other oases, ts which the first test cannot b9 
applied. Theargnmet is based on the assump¬ 
tion that the test in both cases must be the 
same, for which the langaage used dee3 not 
afford any warrant. 

Lastly, it is urged that the Legislators could 
not have intended to tax the profits, whioh 
the importer would make at the time and 
place of importation; and that the construction 
adopted by the lower Court involves that 
result. Here again the answer is that wo 
can only decide on the language used by the 
Legislature and not upon each a priori 
considerations as the argument suggests. 

I think, therefore, that the decision of the 

Trial Court is perfectly right. 

Appeal dismiised. 


LAHORE HIGH COURT. 

Civil Revision No. 882 of 1919, 

June 10,1920. 

Present Mr. Jnetioe Broadway 
ALLAH B AKH3H —Plaintiff — 

Petit.oneb 

t ersus 

LiL KHAN— Defendant— 
Respondent. 

Landlord and tenant—Denial o\ landlord's title— 
Surrender of tenancy essential—Interlocutory order 
— Interference exceptional—Civil Procedure Code (Act 
V of 1908;, 0. XLI, r. 26 , order under , if interlocutory 
—Interference by Eigh Court, if competent. 

* 

Once the relationship of landlord and .tenant has 
been established, the tenant must surrender posses¬ 
sion before he can set up a claim to be the real 

owner, [p. 270, col. 2.] „ „ 

Makhah Singh v. Baisakhi Ram Shah, 60 Ind. Cas. 

691; 123 P. E. 1919, followed. 

It is only in very exceptional cases that tho High 
Court should exercise its revisional powers of 
interference with interlocutory orders. An order 
uuder Ordor XLI, rule 25, Civil Procedure Code, is 
not, strictly speaking, an interlooutory order but it 
should be interfered with only in exceptional 
cases, as it is not a tinal order. Where, however, the 
order is unnecessary, it should be interfered with, 
[p. 270, col. 2.J 
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Petitior, under sestion 44 of Ast V£ 0 f 
1918, for revision of the order of the Senior 
b chord mate Judge, Amitgar, dated the I2th 
November 19i9, reversing that of the 
Mnnai^, hirst Glass, Amritsar, dated the 21st 

an * ^*1* Oangi Ram, for 

the Petitioner. 

Mr. Budr-ud Din Kureshi , for the Re. 
spondent, 

JUDGMENT.— Allah Bakhsh instituted 

a suit against hi\ Khan, alleging that 
Khan was his tenant and had executed 
a rent deed in his favour on the 19fch 
July 1916 and praying for his ejestment 
from the leased property. LC Khan raised 
various objestions, pleading that he was not 
a tenant, that he was a minor at the time 
when be executed the deed, (the execution of 
whish he admitted), and also averred that 
the house oosupied by him belonged to his 
mother who had permitted him to otsupy it 
and that he was now the owner of the said 
premies as his mother had died leaving a 
Will m his favour. The learned Munsif 
who tried the ease held that Lai Khan 
was a major when he executed the deed 
of rent and that he was a tenant of the 
plaintiff, and assordingly desreed the 
plaintiff s tlaim for ejestment together with 
a sum of Rs. 22 as arrears of rent. Lai 
Khan then appealed to the Senior Sub- 
ordinate Judge, Lala Gaoga Ram Wadhwa, 
who, in a very brief order, same to the 
•onslusion that the Court of first instanse 
ought to have framed an issue with regard 
to the plea raised by Lai Khan as to 
his being the heir of his mother and his 
mother being the owner of the premises. 
He acoordingly drew up the following 
issues ;— 

‘'Whether defendant was living in the 
house on behalf of or with the permission 
of Muiammat Umriand was not, therefore, 
liable to ejestment by plaintiff ?” and 
remanded the ease under Order XLI 
rale 25, Civil Prosedure Code. Against 
this order, Allah Bakhsh has preferred 
this petition for revision whish was 
admitted to a hearing by Bsvan-Petman, J. 
on the 8th January 1920. I have to day 
heard Mr. Nand L *1 on behalf of the 
petitioner while Mr. Badr ud-Din Karea hi 

has addressed me op behalf of Lai Sbao, 


Mr, Badr ud-Din Kureshi oontended that 
t a order was really an interlocutory one 
whish should not be interfered with in 
revision. In my opinion it is only in very 
exceptional eases indeed that this Court 
should exereise its revisional powers of 
interfering with an order of interlosutory 
nature, and although i am not prepared 
to hold that an order passed under Order XLI, 
rule 25, Civil Prosedure Code, i?, striotly 

speaking, an interlosutory °rder, I tonsider 

that this Court should only interfere in an 
order passed under that rule in exseptional 
easer, my reason being that an order under 
this rule is not a final one. 

In the present instanse, however, I sm 
of opinion that the order somplained of 
is so obviously unneseesary that it should 
be interfered with. The plaintiff 

same 

into Court alleging that the defendant was 
his tenant and as eush liable to eviotion 
and to pay arrears of rent. It is true 
that m the statement made by himprijr' 
to the settlement of issue?, he admitted 
that he had made a gift of this house to his 
wife by way of dower, but at the same 
time he alleged that his wife had exesuted 
a Will in his favour. Lai Khan, defendant, 
is the son of that wife by a former 
husband. The lady being dead, in the 
event of no Will being proved, both plaintiff 
and defendant would take a share of the 
property left by her. Farther, it has been 
definitely held that the defendant is the 
tenant of the plaintiff and that he has 
exesuted a rent-deed evidensing the 
teDansy. In foakhan Singh v, Baisahhi Ram 
Shah (l)it was held that a tenant in posses- 
sion sannot, even after the expiration of his 
lease deny his landlord’s title without 
actually and openly surrending possession 
to him. The issue framed, therefore, does 
not really arise in this ease. Onse the 
relationship, of landlord and . tenant has 
been established, the tenant must surrender 
possession before be can set up a slaim 
to be the real owner. 


# —;-,-tur revision 

and, setting aside the order of the 12ih 

November 191 direct that the appeal be 
heard on the merits. 

Costs in this Court will follow the event. 

,?; D ’ - , _ Petition aGoepted, 

(U 60 Ind. Caa. 601; 123 P. B, 1919, 
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CALCUTTA HIGH COURT. 

ApPI.L FROM ApPILLwTE DkCiEE 

No. 2622 of 1919. 

January 16. 1922. 

Treseni :—Justice Sir N. R. Chatterjee, Kt., 
and Mr. Jnstiee Pearson. 
RAJENDRA KISHORE OHOUDHURY 
—Defendant—Appellant 

t eraus 

KUMUD BAN MAHATA 
Plaintiff—Respondent. 

Civil Procedure Cede (Act V of 19087, 11 — Res 
judicata— Decree in previous ejectment suit in favour 
of tenant in spite of adverse finding as to nature of 
tenancy — Adverse finding, if res judicata. 

In a suit for ejectment by a landlord the tenant 
pleaded want of notice to quit and that he was a 
permanent tenant : the suit was dismissed on the 
ground of absence of notice but the Court recorded 
a finding that the defendant had failed to prove 
that ho had a permanent tenancy. The decree beiDg 
in favour of the defendant, he could not appeal from 
the adverse finding : 

Held, that under the circumstances the decree 
could not operate as res judicata on the question 
whether the defendant had a permanent tenancy 
or not [p 271, col. 2.] 

Run Bahadur Singh v. Lucho Koer, 11 C. 301 (P.C.); 
12 I. A. 2 11 4 Sar P. O. J. 602: 9 Ind. Jur. 202; 6 Ind. 
Deo N. s.’ 960; Nnndo Lall Bhuttacharjee v. Bidhoo 
Mookhy Dehee, 1H C. 17 b Ind. Dec. n sj 60S; 
Thakur Magundeo v. Thakur Mahadeo Singh, 18 C. 

617; 9 Ind. Deo. (n. s ) 43j; Parbaty Debya v. Mathura 
Nath Banerjee, 16 Ind Cns. 453; 16 C. VV. N. 877 at 
p. 879; 40 C. 29; 16 C. L. J. 9, referred to. 

Appeal Bgainst (be decree of the Additional 
Subordinate Judge, Chittagong, dated the 1st 
of September 1919, affirming that of the 
Muneif, Second Court at that place, dated the 
31st of July 1918. 

FACTS appear from the judgment, 

Babu harendra Kumar Lot, for the Appel* 
lant.—A previous suit for ejectment was 
dismissed on the ground of non-service of 
notice. It was also decided that I wac not 
a permanent tenant. The decision on the 
question of my status cannot operate as 
rt§ judicata. Refers to Thakur Magundeo v, 
Thakur Mahadeo Singh (1). 

LPearbon, J,—Do you contend that the 
question of permanency or non-permanency 
was unnecessary for the purpose of that 
deoision ?] 

It was unnecesary. 

[Pk arson, J.— It could not be unnecessary 
because if you were a permanent tenant, the 
question of notios would not arise.] 

The decree in the previous suit in spite of 

the adverse finding against me on the question 

(1) 18 0, Qi7| 9 Ind. Doq. (n, c.) 432. 
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of my status, was in my favour. So that 
I could not have appealed against that decree 
and rectify the adverse finding. See Run 
Bihadur Singh v. Lucho Koer (2), Nundo Lall 
Bhuttacharjee v. Bidhoo Mookhy Dehee (3) and 
Thakur Magundeo v, Thakur Mahadeo Singh(l). 

Babu Ohundra Sckhar Sen, for the Respond¬ 
ent.—It cannot be argued that the decision 
in the previous suit on the question of the 
status of the defendant was unnecessary. If 
the finding as to the permanency or otherwise 
of the defendant’s tenancy was essential for 
the purpose of that decision, it ought to 
operate as res judicata. See Niamut Khan v. 
Phadu Buldia (4) and Peary Mohun Mukeijse 
v. Arrhxca Churn Bmdopadhya (5), Refers 
also to Paeil v. Han Kishore Chakra-arli (6), 
Babu Narendra Kumar Das replied. 

JUDGMENT —We think that the Courts 

below were wroDg in holding that the deci- 
sion in the previous suit operated as 
res judicata rpon the question whether 
the defendant bad a permanent tenancy or not. 

In the previous suit for ejectment the 
defendant pleaded that he was a permanent 
tenant and that the suit must fail as no notice 
to quit was terved npon him. 

The Court in that 6nifc held that the suit 
must fail for want of notice to quit. It aleo 
tame to the finding that the defendant had 
failed to prove that he had a permanent 
tenancy. The decree was one of dismissal 
and was in favour of the defendant in spite 
of the adverse finding against him with 
regard to the question of his status. The 
defendant, therefore, oould not appeal against 
that finding. 

In these circumstances, the decree could 
not operate as res judicata on the question 
whether the defendant had a permanent 
tenancy or not [see the cases of Run bahodur 
Singh v. Lucho Koer (2), Nundo Lull Bhutta - 
chargee v. Bidhoo Mookhy Debee (3), Thakur 
Magundeo v. Thakur Mahadeo Singh (l) and 
Parb'ity Debya v. Mathura Nath banetjee (7).] 

This is not a case where the decision is 
bared on two grounds either of which is 
sufficient to support the decree, in which case 

(2) lie, 301 (P. 0.); 12 I. A. 23; 4 Sar. P. C. J. 
602; 9 Ind. Jur. 202; 6 Ind Doc. (,N. s.» 960. 

(3) 13 0. 17; 6 Ind. Dec. (n. a.) 608, 

(4) 6 C. 819 vF. B.); 70. L. R. 227; 3 Ind. Dec, 
(n. b.) 209. 

(6) 24 0. 900; 12 Ind. Deo. (n. «.) 1269. 

(6) 33 Ind. Cae. 620. 

(7) 15 Ind. Caa. 453; 16 0. VV. N, 877 at p. 879< 40- 
0, 29; 16 O.D. J.9, 
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the qaestion would arise whether the decision 
upon each o! the grounds is oocclneivo 
between the parties [^ej reiry Mohun 
Mk\eijie v. Ambica Ohutn Bandopadhya (5)]. 

It appears that the Oonrt of first instance, 
before the trial same on, recorded an order 
that the jndgment and decree in the suit 
were binding npon the parties aDd that it 
wonld consider only the question of notice 
and compenEation. That being so, the ques- 
tion as to the nature of the defendant’s ten- 
arcy mutt be decided on the merits. 

The question of Eeiv ; cs of notice and com¬ 
pensation has been gone into. All other 
questions in the suit including the question 
as to the sufficiency of the notice will be 
decided by the Court. It will be open to both 
parties to adduce further evidence in the case. 

The case will accordingly be sent back 
to the Court cf first instance to be dealt 
with in accordance with the cbservafiors 
made above. - 

Costs to abide the result. 

N. K. & w. c. a, Oaie sent bac'\ 

LAHORE HIGH COURT. 

Second Civil Appeal No. 1S99 cf I9l£. 

July 5, 1919. 

Pretent'. —Mr. Justice Sbadi Lai 
and Mr. Justice Martineau. 

ANWAR KHAN and a iv other—Defendants 

—Appellants 
; vert ut 

NUR KHAN and ojhbrs — Plaintiffs 

— Respondents. 

Custom — Alienation—Will in favour of daughter — 
Will upheld on suif of testator’s brother but daughter’s 
power o) alienation declared as restricted by first Court 
—Appellate Court declaring full poioers of alienation 
— Res judicata— Unnecessary finding —Evidence — Will 
lost—Property alienated by daughter — 8uit by collate¬ 
rals. 

In 1880 a Will was made in favour of a daughter. 

In 1881 it was contested by the testator’s brother 
and upheld by the Trial Court as valid with the 
further finding that the daughter would not be 
competent to alienate the property. On appeal by the 
daughter the lower Appellate Court held that she 
had full powers of alienation. No appeal was 
preferred against this decision. The daughter gave 
away tho property and on her death her father’s 
collaterals sued for its possession. The Will in her 
favour was not forthcoming: 

Held, that the decision in the previous suit, 
although it did not operate as res judicata, was an 
important piece of evidence, that in the circum¬ 
stances the validity of the Will could not be questioned 
find that the daughter took an absolute estate, [p, 37^, 

Col. 1.] 


0ASB8, [1042 

Second appeal from tba deoree of tha Dii- 
fcrici Judge, Jaalum, da*ed the 25th January 
1916, affirming that of the MuusifV First 
OJais, Jhelum, datad the 22ud November 

1 </l •)# 

Dr. Nand Lal t for tbe Appellants. 

Mr. M. £1*em t for the Respondents. 

JUDGMENT.—The land and house in sait 
belonged to Wali, wto made a Will bequeath- 
ing them to his daughter Bbagbbari. 
The latter in 1880 made a Will leaving 
the property to the defendants, her sister's 
eon and Eon.inlav. Bhegbhari bas died, 
and the plaintiffs, who are collateral of. 
Wab, cue for possession of the property, 
contending that it reverts to them and 
that Bhagbhari had no power to make a Will 
in favour of the defendants. 

Wall’s son Ghazan was murdered by the 
firat plaintiff Nuc Khan and by Gbulam • 
Muhammad, father of tbe other two plaint-' 
iffs, and Nur Khan and Ghulam Muhammad 
wera convicted of the murder and sentenced 
to transportation for life in 1872. The defend- • 
ants contend that b 7 reason of that murder 
pl*iotiff:J have no right of succession 
to Wali s property, and they also contend 
that Bhagbhari was absolute owner of the 
property under her father's Will and was 

competent to alienate it. 

The Courts below have concurred in over¬ 
ruling these contentions and in giving tbe 
plaintiffs a decree. The defendants have 
appealed to this Court. 

Tbe Will executed by Wali is not forth-, 
comirg. its validity was contested in a suit 
brought in the Tabsildar’s Court by Wali’s 
brother Fatta, and the Will may have been 
filed with the record of that suit. The 
Tahsildar dismissed the suit on the 2nd 
August 188 , holding that the Will was 
valid, but he also gave a finding that 
Bhagbhari would not be competent to 
alienate the property, acd Bhagbhari io con¬ 
sequence appealed to the Jucioial Assistant, 
Mr. DeCourey. The learned District Judge, 
thinks that tbe Appellate Court in that 
case decided that the question of Bhag-. 
bhan’a power to alienate the property should 
be left open, but his view on this point is 
clearly not soiree*, as Mr. DaOourcy's 
judgment of the llti Novembsr 18il shows 
that be 6 xpres 9 ly decided that Bhagbhari 
was at liberty to allocate tho property in any 
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way she pleased, and that he modified the 
order oMhe Taheildar accordingly. 

It ia aontended for the respondents that 
Mr. DeOourcy’a finding in regard to Bbag- 
bhari's power of alienation was an unnccassary 
finding and shohld be ignored, bat we ean- 
not agree with this aontention. The qneston 
whether Bhagbhari was aompeteDt to alienate 
the property may not have been in issne in 
the trial in 1881, but when the Tabsildar 
had given a finding on the point against 
Bhagbhari and Bhagbhari appealed it vs as 
D6oeasary for the Appellate Coart to de'.er- 
mine whether the finding should stand. 
That Ooart might have betn aontent to 
expange the finding ana leave the matter 
of Bhagbhari’s power of alienation open, 
but instead of doing so it decided the point 
and held that Bhagbhari had fall powers 
of alienation. That judgment, though it 
doe? not operate under seotion 11 of the 
Civil Procedure Code as a bar to the trial 
of tho issue, is oertaioly an important p:ese 
of evidence in the appellant*,’ favour. It 
seems probable that'Mr. D.Courcy bad 
Wall’s Will before bim when he gavo the 
judgment, and that he came to bis decision 
as to Bhagbhari’s power of alienation after 
a sonsideration cf the terms of the Will and 
it is an important faefc that Fatta, the 
plaintiff in the cace, 6p.pears to have 
aooepted the decision acd did not appeal to 
this Court. 

In the circumstances, it-is reasonable to 
held that under Wall’s Will, tho validity 
of whioh is not now questioned, Bhagbhari 
took an absoulte estate. We hold that 
she was sorapetent to bequeath the property 
to the defendants, and sonsequently the 
plaintiff's suit fads. It becomes nnneceisary 
to determine the farther question whether 
the fast of Wali’s son haviog been murdered 
by one of the plaintiffs and by the fathvrof 
the other two would deprive the plaiotiffe of 
tbeir'right of succession. 

.Wa accept the appeal, reverse the decrees 
of the Courts below, and dismiss the suit. 
The respondents will pay the appellants’ 
spots throughout, 
s. n. 


Appeal cccepted. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revijio.i No. 234 of 1921. 

June 16, 1922. 

Present : — Mr. Hallifar, A. J. 0. 

NARAYAN and another—Plaintiff!— 

Al P.ICiNTS 
versus 

DAULAT and OTHERS—Defendants Non- 

Applicant*. 

Civil Procedure Code (Act V of 1908', 0. XXXIV, 
application of-Mortgage suit—Preliminary instal¬ 
ment decree by consent of parties—Decree ordering 
foreclosure on default —Final decree, whether to be 
obtained before proceeding to execution—Time for 
payment, enlargement of. 

When a preliminary decree for payment by 
instalments, whether extending over more than six 
months or not, is passed by consent in a mortgage 
suit ordering foreclosure on default, the plaintiff is 
not only entitled but is bound to apply for a final 
deoree before proceeding to execution and a Court 
has the same powers in regard to enlarging a timo 
for payment allowed by such a decree as it has with 
any other mortgage-decree, [p. 275, col 2.] 

The mere fact that a preliminary decree in a 
mortgage-suit makes tho sum due payable by 
instalments and not in a lump sum, to be paid ou 
a specified day, does not take it out of tho provi- 
sions of O. XXXIV of the Civil Procedure Code, 
[p. 275, col, 2.] 

Revision against the judgment and decree 
of the Senior Muosif, Nagpur, dated the 5th 
April 1921,13 Civil Suit No. 159 of 1917. 

Mr. M. R. Bobde , for the Applicants, 

Mr. G. L. 8ubhelar t for the Non-Applicants, 

JUDGMENT.—The dispute in this oate 
relates to the power of the Court to 
grant an enlargement of the time allowed 
by the decree in a mortgage suit orderirg 
foreoloture in default of payment 
by instalments cn specified dales, The 
decree was paseed on the iOih of January 
1919 and its terms are in accordance with an 
agreement at whioh the parties arrived. It 
is drawn up on the printed form provided 
for ordinary decrees and not on No. 3 of the 
forms prescribed in Appendix 1 of the First 
Schedule of the Civil Procedure Code, and 
Bets on*, “in terms of the compromise made 
by the perties,” that the defendants owe the 
plaintiffs Ra. 9CC on the mortgage, whioh they 
are to pay in tix annual instalments of 
Re. 150 each, the first being payable on tha 
19th of December 1919, and “that in case 
of any. two defaults the whole balance then 
due will be recoverable at orce and tb&t in 
case tho amount of deoree cr any part thereof 
tenot paid by tbe said defendants as agreed 
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the mortgaged property a, de. c.-ibed in the 
reverse shall bo foreclosed for that unpaid 

ftniouDi &Dd ftt orr^ nn^ j n • • 

i. ,, orc3 P Qu ,n Possession of 

plaintiffs. It may be noted that this is 
scarcely consistent. The first part of the 
passage quoted olearly .ontemplates foreolo- 

^ ° D 0 “ ,arr 8 u»e of two defaults 

but the second part just as alearly allows it 

on the cseurreroa of one. The last eight of 

in 8 th W ^ r°-f fr °. m ‘ he del ™ 8 are added 
n the hand writ,n« of the Mun.it who passed 

it. and this indisates that in the agreement 

between the parties there was a slau-r 

embodied in the desree. that it should besome 

of D ?he a Oo7rt. y WUh ° Dt th ° in,erventi - 

(2) The defendants made no payments at 

“U;, an ? °° th ® 7 ‘ h ° ( Ma y If-’ tho plaintiffs 
appl id for a final desree. What they did 

apply for, asoording to the terms of their 

written petition, is another preliminary desree 

for the payment of Rs. 900 in a lump f um 

and foredosnre in default of su.h payment. 

Ibehst paragraph runs as follows: ‘The 

tnrR.'®no fceretC u re ' pray tbat a 6nal de,re e 

third! J^ may b ® pae,ed against the firs*, 
third, and fourth defendants assording to tho 

terms of tl e sompromito decree and that in 

default of payment of that amount tho 

mortgaged properly may hs foreoloeed and 

possession given to the plaintiffs." We need 

not, however, trouble about the inartisti. 

wording of the petition, whish was c'early 

meant to be an application for a final desree 

for fore.We on as.ount of the default that 

annlf.atinn 7 ° MDrred ' Tw ° ^ after thie 
appl sation wai made the defendants put in 

ibZ P e ‘ ,t, ° n setting out the reasons for 

Rs 300 ?o the P; 8 ,‘fV t6y bad *®ndered 
?u 0 A°. tbe b^a'ntiffs who had refused it 

and that they were still prepared to pay that 

amount and asking for an enlargement of 
time, uOder aoy conditions as to interest that 
mig t be pro par, for the payment of the 
palance. 1 -may^say at once that the whole 
smount of Re. 900 ha* now been deposited 
ifaOonrtand that the parties have agreed 
.that if the Court has the power to grant an 

| Y j • . - ^ •aee it shall be 

granted, and in that event the amount 

of interest payable to the plaintiffs is 
its. OD O-O. 

(3) The plaintiffs refused the tender of 
Hi, 300 and opposed the application for an 
f^teoeioo of time oo the ground that the 

i* * 


proviso (wb.sh word is mistakenly re.crded 

bylbe f ,earped ^iineif 88 “Provisions”; of 
rule 3 of Order XXXIV cannot be applied to 
the present desree, for the three reasons tlat 
it s a sompromire desree, that it fixes no 

p . 8ymEnt - and that “the parties have 
made their own stipulation regarding pay 

ment al of defan , t and (|he) 

Court cannot cxer.iee its dis.reticn in enlarg- 

mg .me” The first and the last of thefe 

bave D0 Gohstanee. Some 
desrees passed by oonsent in mortgage suite 

Ord y erXXXlV 0D i Bide ‘ be SOD ‘®“P^«on of 
snf! ^ V - by maUer8 whioh san only 
appear in decrees so Daesed 1 -nf * 

fantnf . • paE8eo » cut the mere 

to dn ^ th tl TS ,0LaBDt de ‘ rees ba * nothing 
to do with this result. The third reason 

amounts to a plea that the parties to a pre- 
framed^ de " 8J . 0na “ortfaje, pissed aid 

.10,'J ’,;ixTw°ZT h l "° 

direction of 8r(a / Dly 11 fljeD,e tb « Oonrt in the 
?*•: { refu81D 8 an extension of time 

for it o aDD0tel ! 0 ^ tb0defendan ‘ frora asking* 
for it or prevent the Court from granting it 

med, Trr,? 4 tba ‘ l °^osure ebouldim 

the nar*!; 7 >°'. ,0W de / aD l*> even regarded as 
P 66 own stipulation regarding pay- 

meut a nd sonseqnenos of defanlt” in.identally 

m.luded in a desree but not really forming 

part of it, would still be a stipulation by 

way of a penalty, and it would be within the 

issrelion of the Court under sestion ?4 

pletely “ D °‘ to en,or * e “ "m. 

• A - 1 ! 10 pIea ‘hat tbe tleeree was not made 

XwwV-Jr 4 . a *‘° rdat " 8 with rnie 2 of Order 
XXXIV, in that it does not fix a date for 

by y rni e e D 3 nto, iberelorc ’™ D ™ t be governed 
by rnie 3 of tbe same Order is based upon 

the rulings of the Oal.ntta High Coort in 

Beciu v. Eichharam Sahu (1) and Bivxa 

fn hnfh° rad Ua !‘ ata v - Magwandin Pandeg (u). 

In both sases tbe jodgment was delivered by 

w Vh Mookarjee, Oarndnff, J , sitting 

with him in the first ease and Caepsrz, J., in 
the eesond, and it was held tbat a degree 
similar to that with which we are soncerned 
here was not made in strict atcordanse with 
seetion 88 of th. Transfer of Property*^. -- 

t-!; 10 Iud Cas. 636 ( 14 O. h. J. 648, 
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whi«h was in force at the time, and, therefore, 
the Oonrt could not pass an order absolute 
in the case under section 89, bat the Coart 
had the inherent power mentioned in section 
151 of the Civil Procedure Code, apart from 
the provisions of the Transfer of Property 
Ast t to pass an order absolute on 6u«h a 
decree, and if the plaintiff applied for one he 
ought to get it. It was not held that the 
plaintiff was bound to apply for such an order 
or sould not execute his desree without i^, 
treating it as having besome final automa¬ 
tically, and in the sesond oase it appears to 
have been held that the defendant could 
waive his right to an order absolute before 
execution sould be taken out. 

(5) The position taken up by tbe plaintiffs 
W reliance on these rulings is this. They 
were not bound to apply for a final decree, 
besause the desree they hold is not strictly 
in aaoordanoe with Order XXXIV and is, 
therefore, not governed by it; they sould have 
treated it as besoming final automatisally, 
like any other desree other than a desree on 
a mortgage of whish the eondition has been 
brokeD, and have proseeded to exesute it; 
they were, however, entitled, not under Order 

but under the prinsiple enunsiated 
in sestion 151, to get a final desree if they 
shose to apply for it pro majore cautela, but 
the defendants are not entitled under the 
same or any other prinsiple to an extension 
of time. The position is hardly logisal or 
sonsistent. If it is “nesessary for tbe ends 
of justice” that the first part of rule 3 of 
Order XXXIV should be applied, though the 
rule does not govern tbe ease, how san it be 
denied in the same breath that the latter 
part of the same rule ought to be applied for 
the same reason P The plaintiff eannot 
have it both ways.” Farther, if the plaintiffs 
sould, if they shose, execute their desree as 
it stands, how oan it be nesessary for the 
ends of justise or for any ends to go through 
the empty formality of giving them a final 
desree P If their present desree is outside 
the terms of Order XXXIV, sestion 151 
san be sailed in aid to bring it within 

those terms either for all purposes or for 
none. 

(6) I find myself, however, with the great¬ 
est respect, unable to assept the view stated 
in. the judgment quoted, that sush a desree 
as the one under sonsideration here is not 

ftnotly in asoordanse with the sestioos of the 


Transfer of Property Act or (the correspond¬ 
ing rales of Order XXXIV which prescribe 
the form of the preliminary decree in a 
mortgage snit. The reason stated for hold¬ 
ing that it is not is, that it lasks two of the 
essential sharasteristiss of a desree so pres¬ 
erved. The first is, that the entire sum dae 
is made payable on a day specified and a 
desree for instalments is not sontemplated by 
the Transfer of Property Ast (or Order 
XXXIV), and tbe sesond that it makes the 
entire amoant payable in a lamp, the mort¬ 
gagee being entitled to refnse part payment. 
Bat under both the Transfer of Property Ast 
and Order XXXIV the amoant has to be 
paid on or before a specified day, not on it, 
and every instalment desree fixes a day, that 
of tbe last instalment, on or before whish 
the entire sum due must be paid, and an 
order that parts of the entire sum shall be 
paid on or before earlier dates only benefits 
the mortgagee and oertainly does not inter¬ 
fere with his right to refuse aoseptacoa of 
anything less than the entire sum on the 
last day fixed. 

(7) It was admitted in argument here that 
these objections sould not be raised against 
a preliminary desree in a mortgage suit 
whish ordered payment of tbe whole amoant 
due in six equal monthly instalments, tbe first 
exastly one month after tbe date of the 
deoree, and farther ordered that tbe whole 
amount should besome payable at onse on 
default in respest of any two instalments. 
Tbe essential difference between an ordinary 
mortgage decree and one passed by consent 
of parties which orders payment by instal¬ 
ments ie, therefore, not tbe instalments, and 
the only point in which most, if not all, of 
tbe decrees of tbe sort we are considering 
do not conforcq to the description of a 
preliminary decree given in Order XXXIV 
is that tbe period allowed for payment ie 
more than six montbe ; it seems to me, how¬ 
ever, beyond question that tbe words "except 
with tbe ooncent of the plaintiff” san always 
be understood as following those whioh limit 
the period to be allowed by the Court to six 
months. I hold that, when a preliminary 
desree for payment by instalments, whether 
extending over more than six months or not 
is passed by consent in a mortgage suit, the 
plaintiff is Dot only entitled but is bound to 
apply for a final desree before proceeding to 
execution, and that tbe Coart bee tbe imt 
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powers in regard to enlarging the time for 
payment allowed ly such a decree ae it has 
with any other mortgage decree. The appli¬ 
cation for revision is rejected and the 
applicants must pay all the costs incurred by 
the other party in both Courts. The Pleader’s 
fee will be Re. 32. 

G, R, D, h\ h. Application njected. 


LAHORE HIGH COURT. 

SiCiND Civil A/pial No. 844 of 1920. 

June 30, 1920. - - 
Pretint :—Mr. Justice Broadway. 

B1RU—Vender—Defendant— 

Appellant 

tertut 

SAMANDA and another—Pliintiffs and 
BULANDA— Defendant-Vendor — 

Respondents. 

Custom — Alienation—Necessity—Reversioner, suit by 
—Consideration, small portion of, vnthout necessity - 
Sale, validity of. 

Where in a ealo of ancestral property it is found 
that the sale is prima laeie advantageous to the 
vendor as evidencing an act of good management 
on his part, and that only a small portion of the 

entire consideration,—in this case, one-sixth_is 

without necessity, the sale should be upheld, 
[p. 276, col. 2; p. 277, col. 1.] 

Wadhaiva Mai r. Wad ha tea, 8 P. R. 1£08; 33 p. 
W. B. 1008; 144 P. L. R. 1906; Ali Oauhar v, Mahnnda 
6 Ind. Cas. 964: 66 P. L. R. 1910; 64 P. W. K. J9;o- 
Ram Karan r. Muhman, 22 Ind. Cas. 54 4; 79P. I. p’ 
1914; 61 P. W. R. 1914; Badri Mai v. Qopal, 130 P R* 
1E06; 100 P. L R. 1907; 166 P. W. R. lfeC6, followed.’ 

Kesar v. Bundar Singh, 1 Ind. Cas. 688; 27 p R 
1909; 33 p. W. R. 1109; 46 P. L, R. 1909, dictinl 

guished. 

. Second appeal from a decree of the 
DiBtxict Jcdge, Hoshairpur, dated the 11th 
Fefainary 1920, vaiying that of the MoDsif 
Second Claes, Hoehiarpur, dated the 1st 
December 1919. 

Sheikh #ioc Muhammad, for the Appellant. 

Sayed Mohiin Shah , for the Respondent 

JUDGMENT.— On the 17th cf Apiil 
1918 one Bulanda sold 1 hanol 10 matlas 
of land to Biru for Re. 6C0. Bulanda’s rever¬ 
sioners brought the usual euit for a declara¬ 
tion that this rale being without ccneidera- 
tion and necessity would not affect their 
reversionary rightr. The Trial Court found 
that lb# property wasanceetral but that oon* 


eideration bad passed and necessity bad been 
proved. The pla nbiffV euifc was accordingly 
dismissed. They appealed to the learned 
District Judge who found that consideration 
had pafsed and that necessity had beeD estab¬ 
lished hr Rs 472-12 0 out of R 3 . 600, the 
purchase money, Rs. 11-4 0 of the balance 
repiesented the costs of conveyance end re¬ 
gistration charges and the re mainiDg b lance 
wes Rb. 116 regardirg * hiah it was found 
that recessity had net been proved. The 
learned District Jndge, therefore, aoiepted 
the appeal and granted the appellants a 
declaration as prayed but added that if 
they succeeded by inheritaro9 to Bulanda 
they woold take possession only on pay¬ 
ment to the vendee, i, e , Birr, of the sum 
of Rp. 484. Against this deeree Biru has 
preferred this second appeal to this Court 
through Sheikh Niez Muhammad and I 
have heard Mr, Mohsin Shah for the re« 
ependents. 

1 am, of ooursr, bound by the findings of 
fact arrived at by the lower Appellate 
Oonrt, According to these, necessity has 
been established for Rs. 472 12-0. The sale, 
therefore, of this land has been found to 
he justified. In addition to the 
Ri. 472-12-0, Rp. 114 0 are also a legitimate 
charge. With regard to the balance- this 
cum cf Rs. 116 is made up of three items 
cf 

1. Rs. 50 eaid to have been dne on a bond 
to Nur Din ; 

2 . Rp. 35 said to have b:cn due cn a 
bond to Biru, appellant, and 

3. Rb. 31 taken before the Sub Registrar 
for household expenses. 

As said shove, I am bound by the finding 
that for these three items necessity had net 
been established. It is not, however, necessary 
in every care, where a purchaser of land has 
been unable to prove necessity for the whole 
of the price paid, that a sale should be 
converted into a mortgage at the instance 
of the vendor's reversioners. In the pre¬ 
sent ease the reversioners do not allege 
that the vendor, Bulanda, was addicted to 
riotous living or was in any way extra¬ 
vagant. His entire holding consisted of 
13 kanols of land. Some cf this land was 
mortgaged to the extent of about Rs. 450, 

By a sale cf 1 kanal 10 marlat of bis 
htldirg he bad freed himeelf from debt. 
The talr f therefore, is, prima facie, advan- 
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tageoua to him and might, I think, be re* 
garded ai an act of good management. 
In any ease, when tbe amount of the eon* 
Biderat ion, for a eels of thia kind, wbieh 
ia found to be without neeesaity represents 
only a small portion of tbe entire eon* 
sideratior, it seems to me that it is not 
necessary to convert snoh a Bale into a 
mortgage. R?. 116 ip, roughly, one-sixth of 
the entire price paid. Of this Rj. 116, 
Rs. 65 were taken for hou&ebold expenses. 
If, when Bulanda eai selling this email 
plot cf land be was able to eeeure a sir all 
sum in eash, it cannot, I think, be said that 
he was committing any wrongful act by so 
doing. In this view I am Eappcrted by 
Wadhawa Mai v. Wadhotca (l). In 
the case reported as Alt Oauhar v, Mahanda 

(2), Rs. 210 out of Rj. 1,200 were 
found to have been without necessity yet 
the sale a as allowed to stand. Similar cases 
are those reported as R<im Karan v. Hu'imcn 
(3,1 and Rcdri Mai v, Qopal (4). 

Mr. Mohsin SSah referred to Kesir v, 
Sundar Sxng\ (51, in which, although 
Rs. 156 out of Ri. 950 had besn found to 
he without necessity the sale was not up¬ 
held. That cise wa9 considered in Alt 
Oauhar v. Mahania (2) and is not 
on a'l fours with the present cne. Theie 
a considerable fraction of the whole con¬ 
sideration was found t) have been previously 
inserted to keep eff pre emptors and formed 
no part of tbe price actually paid ; and the 
sum of R«. 156 referred to above was held 
never to have passed at all. As only one- 
Bixth of tbe price has not been proved to be 
for necessity, I think in the present case 
tbe sale shonld have been allowed to 
stand. Tara Chand v. Kanshi Rom (6) 
is also a case in point and assists tbe 
appellant. 

I, therefore, accept the appeal and, setting 
aside the deoree of the lower Appellate 

(1) 8 P. R. 1908, 83 P. W. R. 1908, 144 P. L. R. 
1906. 

(2) 6 Ind. Caa. 984, 66 P. L. R. 1910/ 64 P. W. R. 
1910. 

(3) 22 Ind. Cm. 644, 79 P. L. R. 1914, 61 P. W. R. 
1914. 

(4) 180 P. R. 1906, 1( 0 P. L R. 1907, 166 P. W. R. 
1906. 

(6) 1 Ind. Caa. 88P, 27 P. R. 1909, 33 P. W. R. 
1909, 48 P, L. R. 1909. 

(64 80* Ind. Oaa 12*, 17 P, R. 1917, 9 P. W. R. 
1917,71 P. L. R, 1917, 
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Oourt, dismus the plaintiffs' suit with sosts 
throughout, 
w. c. A. 

Appeal accepted. 


CALCUTTA HIGH OOURT. 

Civil Rcli No. 622 op 1921. 

February 1, 1922. 

Present: — Mr. Justice Greave3. 

HARA SUNDAR MAJUMDAR — 

DeCBII-HoLDIK— PlTtTIONEE 

LAHABAR S N6H- Claimant — 
Oppo^iik Party. 

Witness , travelling expenses of—Unsuccessful party 
if liable. 

The successful party in a litigation is entitled as 
against the unsuccessful party, against whom costa 
are awarded, to recover all proper expenses, including 
travelling expenses, incurred by summons of wit- 
nesses. 

Rule against an order of the Munsif, 
Silfgori 

FACTS appear from the judgment. 

Dr. Jadunath Kanjilal , for the Petitioner. 

_It is surprising that the learned Judge 

has declined to award eosta incurred as 
travelling expenses for my elient’s witnesses. 
Though the witnesses were summoned by 
my orient to depore in support of his sa c e, 
the other side must pay all expenses as my 
client hes won the case. All ccsts are pay* 
able to my client by the other side. The 
learned Judge cannot make a distinction in 
the matter of travelling expenses incurred 
by the witnesses whom my client summoned, 
the Judge could not have disallowed the 
travelling expenses It is needless for me 
to quote chapter and verse to support ray 
contention as tbe injustice is quite palpab f e 
♦o your Lordship. Your Lordship oao, • if 
neoesr&ry, look into High Court siro Jars. 

No one appeared for tbe Opposite Party. 

JUDGMENT.—In this Rule it appears 
from the materials before me that tbe Judge 
has oleaily acted under a misapprehension 
in disallow icg tbe travelling expenses of 
the *i nesses, He statej that it is tl)g 
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praatite for the parties to pay snch ex 
penaes. No doubt the oartv “ 

T ^ ltDees P»ya his expenses in the first 

rr‘s:r. 

expenses, .n.urred by summons of the wR 

of the witnesses properly in.urred 

Bale™ # D ° ° rder B8 t0 of this 

W. C. A. 

Rule made absolute. 


LAHORE HIGH COURT 

Civil Rivisiok No. 485 or 1920. 

June 17, 1920. 

„ iJ!Z e ? ent: — Mr * Ja0fci «e Broadway 
GANDA RAM Deskndast—Pxtitionik 

tersut 

SUNDAR LAL AND others—Plaintiffs 

a . — RBSPONDIhTS. 

zsfsrs 

No appeal lies from an interlocutory order and if 
an Appellate Court entertains an appeal fi „ if 

»««“»* juri.dictKnd ~d°e 

passed by it is bad [p. i 7 *» f C ol. 2 1 y er 

The High Court is not bound to interfere on the 
revision Bide even when there is a defenr J “ • 

diction unless failure of justice has directlv reaultLd 
from such a defeot. [p. 279 , 00 1 2 ] * resulted 

Bansa v. \Ttan Singh, 80 p. r.' lf 02 . 2 o P T „ 

1902 (P. B->, followed. ' 22 P * L * R - 

After a final decree has been made whetW « 
not an appeal has been preferred against the « 

HmineiT decree, it is the duty of the ^“yaggri*”,' 
by the final decree to prefer an appeal against 
final decree and an appeal, therefore, a-ainst th« 
preliminary decree, ’ without challenging 8 the fiJll 
decree cannot be entertained [p *79 col 2 1 nai 
Khirodamoyi Dasi v. Adhar Chandra Qhoa* 91 r j 
C as 516, 18 C. L J. 821, followed. ’ Ind * 


76 ?To j 1 t a a"j ,0 j S £ ha ?’ 1 Ind ' Cas - 4131 33 0 . 

5 Ind Cas. 27«; 32 A l' f. 8 ’ lamlhar Dae . 

Ohulam Jilani v 2 £ appr0Ted 

1891 iF.B.i, distinguished £7 ‘ a ”' 89 P ’ El 

J9 ^°p. under second of Act VI cf 

trict Jndw ? V T n ° l aD ° fder 0{ tbe D»*- 
.ct Judge, Ludhiana, dated the 28th O.tober 

191., reversing that of the Munsif,First Oiass 

JagraoD, dated the 11th June 1919. ’ 

tioners.^" Nath K °P'"’ for the Peti- 
e^Mr. Jai Qcpal Sethi, tor the Respond. 

inSir^Tf- 6 P'^^-^pondenM 

of a haR V ^ P °"" eafi0D ^ Partition 

. a calf share ,n a hours i, ,1 

said beloDged to them and Ganda Ram 

' ■‘Mas 

To this , the h ™. 8e “n payment of R ? . 515. 
lo this (he plaintiffs respondent agreed 

but for 80me reae0D or othe 

ment waa not tarried thro ’ . arrar f e ' 

time and on the 4th April 1919 a nr .i; 

“on a ’o y f 1he re h W ‘ S P u"' ed d ’resting parti' 
plaintiff? r« h °f? 80 and de * ,ar, *&ff that the 

moiety 5 A r 9P ° n . A 8 T ere eD,i ‘ ,,d to 

y. A Lo.al Oommiesioner was appointed 
?'“E on ‘, “>« partition who .epor ed 

R. 12r8 eD " ra h0 -« *« 

a ’nlfufe “V^n d^ ii^^r “ 

191*9 b the t0 l Par ‘d ,0 M ° D the 11 ‘ h Jo ” e 
the learned Munsif passed an order 

to the effest that the plaintiffs .ould 

shooee whether they would take the 

•a- o.S. 2 “.I" ?rK"ii.r ss 

story and be paid Rs. 200 by bim 

reWd an’ ° rder . th0 Plaintiffs.respondents 
retired an appeal to the D.stri.t Judge 

who ao.epted the appeil and dire.lfd 

ed ireh 6 o M 0f h‘ he , hrn,e be; ^ Partition- 
ea it should be desided whinb «« • 

thcuM retain the bones on ^^ 0 ! 

the value of the other’s half ehare the 
decision being arrived at, if neseesary 
ly drawing Jots. The stamp on the 
ap,ea to the Di.trist Judge was refunded 
and the case remanded to the learnel 
Munsif, Against this desision Ganda Baa 
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preferred an appeal to this Conri on the 
17th of January 1920, While this appeal 
was pending here the learned Monsif on 
the 6th of March 1920 proceeded to p*68 
a final droree. 

Mr. Sethi for the plaintiffc-respondents 
raised. two objection*; first, he sontended 
that inasmuch es the order of the learned 
Mnnaif dated the 11 th June 1919 was 
Bn interlocutory one, no appeal lay to 
the District Jndge and that, therefore, no 
second appeal lay to this Ooort, and re- 
ferense was made to Order XLIII, rale 
1 (a), Civil Prosednre Code. Mr. Kapur 
for the appellant was constrained to acmit 
the sorrectness of this contention and urged 
that this appeal should be treated aa a 
revision. Having regard to Jogoiishury 
Debea v. Kailash Ohandn Lahiry (I) it 
seems to me that the order of the 11th 
of Jure 1919 was an interlocutory one 
and tfcat no appeal liy to the Dietrist 
Jcdge. In the93 oirenmstaneep, no second 
appeal is eompetent and I hold accord¬ 
ingly. 

Next, Mr. Sethi contended that I she u'i 
not interfere on the revision side. He 
pointed out that the • defendant h'mjelf 
had offered to allow the plaintiffs to 
take the whole house on payment of R 9 . 575 
and that the fi ial decree, wbiih has been 
passed, gives plaintiffs the possession n e 
the whole house on payment of Ri. €44, 
He alio contended that inasmuch as 
there was cow in fx'stercj a final decree 
wh’ch had not bean appealed agkinstnni 
which wa*, therefrre, abroln'ely final, it 
would only be equitable to interfere with the 
dea sion if there had been a miscarriage of 
justice, My attention was drawn to Mcckenne 
v. honing 8ahat (2), Kuna Mai v. Eishim • 
b\ar Dc8 (3) and Khircdamoyi Dost v. 

Adhar Oh:n\j Ghoie (4). In the first two 
■a^es in suits for partition the preliminary 
degree and the final decree had been passed 
and one of the parties preferred an appeal 
attacking the preliminary decree only, and 
it waB held that each an appeal was 


futile. In Rhtrodamoyi Dali v. Adhaf 
Chandra Qho*e ( 4 ) a Division Bench of 
the Calcutta High Oonrt held that after 
a final decree bad been made, whether or 
not an appeal had been preferred against 
the preliminary decree, it was the duty of 
the party aggrieved by the final deeree to 
prefer an appeal against the final deeree 
and an appeal, therefore, against tie pre- 
liwinary decree, after the passing bnt 
before the signing of the final decree and 
withe u.\ challenging by appeal the final 
decree, was useless and conld not be enter¬ 
tained. These authorities appear to be in 
point and I do not feel pressed by Qhulam 
Jilani v. Q f ulant Haidar Khan (5) which 
to my miod does not apply to the point 
before me. 

As an appeal I must dismiss the appeal 
filed by Ganda Rim defendant and treat¬ 
ing it as a revision, it has to be seen 
whether there are any groands for inter¬ 
ference. It may be conceded at one* that 
inasmuch as the District Jndge enter¬ 
tained an appeal from an interlocutory 
order, he exeriised a j arisdiition not ve9ted 
in him by law and, therefore, his order is 
baf. It was however, held in Rtnsa v. 
Ran Singh ( >) by a Fall Bonih of the 
Chief Court that this Court was not bound 
to interfere on the revision side even when 
there in a defect of jurisdiction unless 
failure of justice Has directly resulted from 
such a def. ot. Having regard to the fait 
that the 6oal decree now paste! in the suit 
prac l ical!y gives effect to what G anda Ram 
wai prepared to accept in the earlier 
stages of the proceedings and gives him a 
somewhat larger sum than what he origi¬ 
nally agreed to take, I find it difficult to 
hold that there has been a failure of justice 
and in the circumstances, therefore, i 
mist dismisss this revision, leaving, how¬ 
ever, parties to bear their own costa in 
this Court. 

M k. Revision dismissed. 

(6 89 ?. R. 1891 (F. B.). 

(6) 38 P. R 190?; 22 P. L. R. 1902 (F. B.\ 


(^l^nS 726 (F> B,)l 1 °* W ‘ N * 374; 12 Ind Doc 

{ (il fi In«3 * n aB ** flG °‘ 7fl2 « 10 °* L * J ' ”»• 

Iwnd n"* 32 A< 285 » 7 A. L. J. 210. 

W 21 Ind. Cas. 516; 18 O. L. J. 321. 
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BOMBAY HIGH COURT. 

Original Oiv.l Jorisoiotion No. 3473 

cp 1919. 

November 4, 1921. 

Prfient : —Mr. Jastioa Kajiji. 

DINSHAW J. JAVERY 
— Plaintiff 
virtui 

SECRETARY of STATE for INDIA 

-DtFXNDANT. 

Bombay Abkari Act (Y of 1878J, ss. 6, 7—Excise 
Departments appointment oj, subordinate officers /o — 
Appointment whether at xoill and pleasure ol Govern¬ 
ment — Dismissal , power of, restricted. 

The appointment of a subordinate officer to the 
Bopnbay Bxoiae Department is made under section 6 
of the Bombay Abkari Act by the Commissioner of 
Excise under delegated powers from the Government, 
and section 7 of the Act places a restriction on the 
power of the Commissioner to dismiss such an officer. 
Consequently an officer appointed by the Commis- 
sioper does not hold office at the will and pleasure of 
the Government, and before he can be dismissed the 
provisions of seotion 7 must be strictly complied 
with [p. 281, col. 1 j 

Original suit. 

Mr. Taraporcwilia (with him Mr. Setalvad, 
for the Plaintiff. 

Mr. Vesai (with him Mr, Bahcdurji, Acting 
Advocate-General), for the Crown. 

JUDGMENT.—The plaintiff has filed this 
sail to recover Re. 50,000 as damages for 
his wrongfnl diemisral from servioe, 

It appears that the plaintiff was employed 
as an Acting Inppeotcr in the Excite 
Department on a salary of Rs 125 a month 
add by an order dated ike 13th September 
1917 ke was dismissed from service by 
Mr. Arthur, Commissioner of Oaston s, Silt, 
Opiam and Abkari, Bombay. 

Two preliminary issnei have been ra ; sed 
in the suit: (1) whether the plaintiff held 
his appointment at the will and pleasure 
of the Crown, and (2) if so, whether Ike 
plaint dieclores any c*aee of action P 

From the cases cited at page 213 in the 
case of Jehcngir v. Secre'aiy cf Stuts 
(1) Mr. Justice Tyabji stated that in 
all tbore oasts it was laid down that yon 
cannot limit tbe power cf the Crown to diemiss 
its officers at pleasure. It is conceded by 
Mr. Taraporevalla for the plaintiff that if 
the term of employment of the plaintiff 
was at will and pleasure of the Crown (ken 
the Crown is entitled to dismiss the plaintiff 

(1) 27 B, 189 at p. 213j 5 Bom. L. R, 30. 


without assigning any reason at all. Bat Mr*. 
Justice Tyabji has qualified the above pro*: 
position to this extent that the power of, 
the Crown to dismiss its public offisera is . 
nece£eaiily limited by any statutory provision 
that may lave keen enacted for the benefit 
of snch public servants, and- it may not . 
have applioatiop to Buch of tfce servants of . 
Government as are not charged with funs- - 
tic ns etc. Mr. Taraporevalla has argued . 
that the plaintiff was employed under sec- » 
t.cn 6 of Act V of 1878 and section 6 enacts . 
that:— 

To aid tbe Collectors in carrying out the f 
provisions of this Act, the Ccmmissioneis 
may, enbject : to snoh orders es may from . 
time to time be passed by Government 
in this behalf, appoint scch subordinate „ 
officers with such designation?, and assign to 
them respectively snch powers and duties 
under this Act, as tbey deem fit.” 

Mr. Taraporevella has urged that the 
appointments of ttbordirate officers in the 
Exc»ee Department aie regulated by sec¬ 
tion 6 (f the Act and that power has been 
delegated by tke Government to tfce Com- 
mie6;oner and tke Commissioner is the only r 
person who can make the appointments . 
anbject to the order limiting tbe number 
of subordinate officers who have to ke 
appointed for tbe purpose of carrying cut 
tbe provisions of Act V of 1878. The 
appointment is not made by Government 
direct. From the record that has been 
shewn to me I fird that these appointments 
in tbe Exoite Department are made neder 
tbe 6ignatnre of the Commissioner and I 
have no donbt in my mind that these 
appointments of officers in the Excise Depart¬ 
ment and of the plaintiff was made, under 
section d of Act V of 1878. Then section 7 - 
provides in what cases, under what circum¬ 
stances. and after wlat enquiry, ceil 
aDy 8iob cfficer he dismissed. Section 7 
provides : — 

...The Oommissior era may at aDy time, 
after inquiry recorded in writing fine, dismiss,, 
suspend or reduce any subordinate officer 
appointed, or any officer on whom ftDy 
additional powers or duties have bacn 
conferred or imposed by them oDder the 
previsions of the last precedirg section, for* 
aDy breach of departmental rules cr die-, 
cipiine, or for oarelessneip, unfitness, neglect 
of duty or other misconduct,” 
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Mr. Taraporevalla has urged that having 
regard to the provision of section 7 of 
Aet V of 1378, the Government’s powers 
of dismissal or one of iis cffiosrs in the 
Excise Dapartmsnt have been fettered and 
restricted by Statute and if that is so iha 
rule lei 1 down in the ease of Qould v. Sfuart 
(2) mast apply. 

The Advosate-General on behalf of the 
Government has urged that section 7 only 
restricts the power of the Commissioner 
and does not restriet the power of the 
Government, But where Gjvernment has 
delegated the power of appointment to otht r 
rfillers and if that power is restricted a* 
to dismissal then it has to ba cins’.deiel 
whether the Legislature 1 as restricted the 
power of dismissal or not. In my opinion 
section 7 docs restrict the power of the 
Commissioner for dismissal and, therefore, the 
employment of the plaintiff ceases to ba at 
the pleasure ,and will cf Government and 
the provisions of teo'iion 7 of the Act mast 
be s rictly complied with before snob (ffijer 
cm he diem'Ssed. Tha cue of Go dd v. 
Stuart (2) is a case in point 

Mr. Bahadurji says that the dismiscal has 
to be confirmed by the Government. That, 
however, does not affect the rrnrits of this 
cue. Toe first order has to ba passed by 
the Commissioner and it may be that a 
formal sanction or ooiifiimiticn bai to be 
obtained it is a mere formality that bai to 
ba gone ioto. 

In my opinion, the L »g slatore by Statute 
has restricted the power of dismissal under 
seotion 7 of Ao^ V of 1878 and that 
provision under see.ion 7 of the Act is made 
for the protection of cfli jers employed in the 
Excise Department. 

Therefore, the preliminary issues, ti» , C-) 
will ba answered in tha negative, (2) in the 
affirmative and (3) is not necessary. Coats 
costs in tne omse. ' 


W. O. A. 


Order accordingly. 


(2) (1816) A/0. 67S, 65 L. J. P. 0. 82; 76 L T. 110. 
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LAHORE HIGH COURT. 

Sioohd Civil Appial No. 2037 or 1916. 

July 5, 1920 

J retent: —Mr. Jostics Laslis Jones and 

Mr, Jnstice Dundas. 

HaROHAND SINGH, misos son or HARI 
SINGH, through Musammat HARNAM 
K AUR—Difikoint—Appillant 

leruif 

NARAIN SINGH and another — Plaintiffs, 
AKB AR AWD OTHSR8—DiFEXDAMTB — 

RllPONDINTB. 

Mortgage-Decree for possession by mortgagee — 
Second suit Jor possession—Possession under decree and 
subsequent dispossession, proof of—Cause of action. 

Where a mortgagee haa obtained a decree for 
possession on the basis of the mortgage, a subse¬ 
quent suit for possession by him or his legal re- 
presentatives is not maintainable unless it is shown 
that possession was taken under the deoree and that 
there was a subsequent dispossession. The reason 
is that two suits on the same cause of action will 
not lie. fp. 28/, col. 1.3 

Second appet.1 from a decree of a District 
Judge, Kama!, dated the 13th Mirah 1916 
affirming that of the Junior Snbcrlinate 
Jndge, Kamal, da l ed the 3Cth January 
1915. 

Mr. Sundar Bat, for the Appellant. 

Mr. Beoi Dayal, for the Respondent. 
JUDGMENT.—The plaintiffs brought 
this suit for pocreision of the land mort* 
gaged alleging that it had been moitgaged 
to the husband of one Muiammat Nandi 
on the 7th July 1888, that Musammat Nandi 
had obtained a decree for possession on 
tho 3let January i900, that execution had 
been allowed by crier of the 21 cfc Novem¬ 
ber 19.3 and that Musammat Nandi bad 
consequently sold her rights to oce Kapur 
Ohand who in turn sold them to the present 
plaintiffs. 

When, however, the plaintiffs claimed 
mutation on the 16th April 1918 the 
representatives cf the mortgagors objected 
alleging that they had paid off the mort¬ 
gage ae long ago as 1901. 

The First Court framed an issue as to 
whether the suit was time-baired but gave 
no finding upon it. 

It found that the payment of Re, 9/5 
principal and interest on the mortgage was 
not proved and also that Kapur Oband 
had taken possession of the land and it 
gave a Jeo-re for possession of tho J indin 

tflit* 
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This degree wa« .onSrined in the lower 

Appellate Oonrt on the gronnd that there 

was no proof of the payment of the mort- 
gage- money. 

In appeal it is slaimed that the suit is 
barred because Nandi had obtained a deoree 
for possession whish was never exesnted 
and that, therefore, a sesond suit was cot main¬ 
tainable. 

It ie also urged and it is true that the 
lower Courts have overlooked that the 
payment of R,. 975 of the mortgage- 

money has been admitted by Uuiammat 
Nandi and waa accepted as a fast in Mr. 
Martmeau’s judgment of the 21st Novem- 
ber lVOS. ^ Tbe real point is that Mutammat 
Nandi having onse obtained a deeree for 
possession on tbe basis of the mortgage 
no further suit could be maintained unless 
it oould be shown that pos-eision had been 
taken under her decree and the judgment- 
oreditor had been subsequently dispossessed. 

No doubt it has been alleged that Kapur 
Ohand obtained possession but it has not 
been alleged that he was since dispossessed 
ana ai lsss he ^as, a auit for possession 
on the same cause of action dees not lie. 

Indeed, as no suggestion san be made 
even new as to how he same to be dis¬ 
possessed tbe allegation that he got posses¬ 
sion san hardly be direct. 

We think the respondents were unwise 
not to accept the offer made to them 
before us that any amount found due on 
the footing of the mortgage would be 
paid provided that the payment of the 
sum of Rs. 975 was admitted. 

The whole trouble is really due to tbe 
fast that in the first instance tbe amount 
of the debt was not obtained. 

The suit is not maintainable ; we must 
aoiept the appeal and dismiss the plaintiffs* 
suit with costs throughout. 


NAGPUR JUDICIAL COMMISSIONER’S 
w COURT. 

MiscgiLiKgoui OmL Appeal No. 32 or 1921, 

June 16, 1922. 

anna rr" 1 :_Mr - Ha,lifax ’ A - J -°- 

ANNAJI AND ANOTHER—Dgyg ND ANTS — 

Appillants 

versus 

FAKIRA and othess—Plaintiffs 

r- , A n D ~ D,PE,,DjfiT *—R«8PONDBSTS 

C ,% le (Act r °f '808,1, o XXXIV, 


N. K. 


Appeal accepted. 


fioat dL^e rpajed 61 ^^ SfTf ‘ ™ ^ 

cation e an P Jer n 'order a | 1 Xxfy 8 T‘‘ 7 ^ a " a PP ,; - 

stitutes “anffir* de f* that » he absence of “ofcioe con. 

defendant iftZ .u™ 9 * - f ° r fche absence of the 
1* th * n fche meaniDg of that rule in that 
parhcular case. [p. 284, col. 2 p. 2«6, col. 1 .] 

Under rule 3 , ° rder X VII, of tl.e Civil Proce- 
dure Code it is discretionary with the Court, 
to pass a final decree in a mortea^e snif w ho« 
defendant fails to comply with the terms of the 
preliminary decree, but by Order XXXIV rules 3 ( 9 % 
and 6(2>, this discretion is taken awaV will 
plaintiff applies fora linal decree which 7 the Court 
aml b «h nd tQ j PaS6 UDleS3 tbe defendant appears 
[p 286^ coif 1?] CaUSe f ° r aD enla ^ em ent of time. 

DiWScfj ? 0n V dtCre3 ° f the ^itional 
District Judge, Navpur, dated the 15th 8eD- 

of^92^ io Mis ®enaneous Case No. 21 

the M r p p"il"i B B - DiXit ttDd r - V - 0Utalf ' tor 

fo?L Refpontn t8 and ^ 

c a l J n U ^ QM ^ NT T The foUow ‘' n * ebronolrgi- 
•lear°!l WlU “ ake the hiat,ry of ,his case 

, 2 j 6 v.! 89 f _ ^ Mo, ' t ® a8e exe0Qt ed for a very 
old debt of Re. 42,000 and Ra 2 (07 as 

payable ‘ h8 ^ tal ° f ^ 6 ’ 307 > b ® in S m%de 
payable in nine anonal initalme»ts with 

further interest on default. 
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5-8-191C—Sait instituted (at the last 
possible moment). Repayments admitted o! 
Rs. 2,593 for principal and Fs. 1,194, for 
interest (total Rs. 3,787). 

16-6-1913—Preliminary decree for 
foreelosnre in default of payment of 

Rs. 8,132*7 11 by 27*10*1913 (jast over 
four months). 

5*11*1915—Defendants applied (more than 
two years later) for extension of time. 

12*11-1915—Plaintiffs applied for a final 
desree, 

16*12-1915 - Time extended, for no ap¬ 
parent reason, op to 30-3*1916 on condition 
of payment of Rs. 4,000, by then and 
oertain eonditions in regard to in*erisi. 

30*3*1913 — Rs. 1,000, paid (on that day) 
and time for the payment of the remaining 
Rs. 3,000, extended np to 29-6*1916 with 
the eonsent of the plaintiffs, 

29-6*1916—Application by defendants fora 
farther extension. Time granted till 20*7-1916 
’to settle with detree-bolder if possible,” 

20- 7-1916—The defendant! stated that 
on account of rains and want of leave from 

office the jadgmert-debtoi s could not approach 
the decree-holders for a settlement,” and alio 
that ’'application h e been made to the 
Deputy Commissioner to sanction transfer rf 
•nltivating rights in air land.” Plaintiffs 
instructed to “fils their reply” by 27*7 1916. 

27-7-1916—Alleged purchaser of the 
preliminary decree applied to be eubstitnted. 
Assignment admitted ky the plaintiffs. 
De'endant BaUrisbna said to be dead and 
defendant purchaser to prove assignment, 
wbioh wee already completely proved by 
admission rf original plaintiffs. Notices 
ordered on Balaji and legal representatives 
of deceased Balkriehno. 

10-3-1917—(After seven abortive hear¬ 
ings, doe to failure to serve varicus defend¬ 
ants) applicition by fresh set of assignees 
for substitution. Notices ordered on defend¬ 
ants. 

19- 4-1917—Oertain defendants t served. 

21- 6-1917— Defendant Bbagwan present. 
All others duly seived, including Balaji, 
guardian for the suit of minors Annaji and 
Shankar, who had refused to accept notice. 

2-8-1917—Assignment proved. Bbagwan 
present. Remaining defendants absent. 

20- 8-1917—Assignees of preliminary 
decree applied for final decree. Notices 
ordered on all defendants. 


13-9-1917, 18-10-1917, 22-11-1917 — 

Hearing adjourned on account of failure to 
serve various defendants. 

3-1-1918—All defendants served. Balaji 
absent. Mr. Pande Pleader for Bht»y»ji, 
Anneji and Shankar. Following order 

passed. Mr. Pande.asks for exteneion 

on the grcuod that his application for sanc¬ 
tion to sell tir wes dismis r ed by the Finan- 
tial Commissioner. The order of Financial 
Commissioner was passed in May 1917, 
The application for review was dismissed in 
September i917. Since then the judgment* 
debtcis took ro steps to satisfy the decree. 
By taking t'me they want to eDjoy the crops 
sown in the fields. The judgment-debtors are 
notentiiled to an adjournment. As, however, 
they paid Rs. 1,000, and as the sum carries 
interest I give them one opportunity. Caie 

for 28-2-1918.” 

28-2-1918—All defendants by Mr. Kelkar, 
Application for extension on the allegation 
that a pureba'er for the village had been 
found. Following order pesied, 'I grant 
time subject to payment of Re. I per ceDt. per 
mensem from 27-10-1915 till satisfaction. 
Thi9 amount shall be till 2-5-1918.” 

2 5-1918 — Defendants absent. No further 
payment or sp. licition. Final decree passed, 
with note at tbe end of order : " After¬ 

writing the above defendaD*, Aonaji* 
appears and again wants time. T see no 
reason to grant it.” 

10-8-1920 - Case remanded by Court of 
Judicial Commissioner for farther considera¬ 
tion of an order in execution as to partition 
of a two ninths share in the property that was 
declared not subject to the mortgage. (Balaji 
and Bhayaji having obtanied this order of 
remand did nothing farther. Possession of 
the remainder had been taken before the order 
in execution,which was passed on 14-5-1919). 

15-3-192C—Application by Annaji and 
Shankar (present appellants) for setting 
aside the ex parte final decree of 2-5-1918 
on the grounds that they had not been duly 
rerved with notice of the appliea'ion for a 
final decree. 

26-4-1920—Applicants absent. Decree- 
holders present. Records of original care 
not received. Adjourned to 10-5-1920 
(instead of dismissal in default). 

10-5-1920, 28-6-1920, 19-7-1920—Ad- 

journed because of failures to serve non- 
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applicant judgment-debtors (ell jciat with 
applicants). 

.16-8-19/0— Parties abient, Dismissed 

for default.” 

19-8-1920 — Applio\t : oa made for restora¬ 
tion of application to set aside ex pirte decree 
dismissed on 16-8-1920 to file. 

28-8-1923—Application restored on proof 
by affidavit of good oanse for absence. 

10-1-1921—(after four hearings for plead¬ 
ings and evidence) . applicants made an 
offer of payment on terms. Decree holders’ 
Pleader asked for time to consult them. 

21 2_192l, 25-4 1921—Abortive hearings 
on account of failure of witnesses to appear, 
(decree hellers having apparently refused 
terms suggested). 

30-6-1921— Evidence completed and eaie 
close for orders. 

15-9-1921—Order passed refnsiog to set 
aside tx paite final decree. 

12-12-1921—This appeal filed (89 days 
later, of which 8 were copying time). 

22-2-1922—Oonnetl for applio mts heard, 
bnt cot ready with aDy propofal cr eogge;- 
tion of payment. 

All this makes it perfectly clear that 
if for any of the technical reasons pot 
forward the lower Cocrt had been boned to 
set aside tie ex parte decree, it wonld have 
been bound to pass another one, rot ex parte , 
immediately. No ieaeon that conld possilly 
be nrged, not even a tender of the whole 
amount dne, would justify the Gonrfc in 
extendirg the time up to that date unless the 
decree-holders agreed. That the appellants 
had no ii tantion of making aDy such tender 
is apparent from the way in which they have 
xnaD&ged to evade a final decree for seven 
years, having paid no more than Rs. 1,000 
in all that time, and still more from the 
fast that they came to this Gomt in appeal 
without any idea of making even a proposal 
for payment, reasonable or unreasonable, 
or of the grounds on which they would 
ask for a retrpspestive enlargement of lime 
if ftbeir appeal should succeed ; indeed, it 
seems clear that they have never realised that 
there is any necessity to give grounds for a 
retrospective extension of the time allowed 
for payment. Bnf, techincally, they cannot 
Bocceed even to the extent cf getting the 
ex parte decree re opened, only to be closed 
again immediately. 


[1993 


Notice of the application to paisA a 
final decree was duly served on Shankar’s 
properly appointed gnardian for the salt 
Balaji and, whatever he might be able to 
do in a suit to set aside the decree on the^ 
ground of gross negligenoa or fraud' in 
Bilajt, be certainly cannot get the ex pirte 
decree set aside on the sole ground that 
he was not served with notice of the appli¬ 
cation for the decree in proceedings under 
Order IX of the Prceadure Code. Still 
less can he do so nearly two years after 
the decree was passed and ten months after 
everybody concerned who did not know 
all abont it before had received full notice 
of it by the decree-bolders being put in 
possession of the properly. As for Annajf, 

1 am by no means sure that fresh notice 
of a suit has to be given to a minor defend- 
ant on hie aitainirg mejority, but even 
if that is assumed, it ic established by the 
entry m the Order sheet that Annaji knew 
of this decree on the 2od of Msy 1918, 
the day on which it was passed, wher, 
according to his own case, he was not 
three months short of 1 9 years old; and 
he also cannot have failed to know about 
it when .his property was handed over to 
the decree-holders in April or May 1919 
when he was nearly twenty. His appli- 
cation to set aside the ear parte decree, 
made in March 1920 is then hopelessly 

barred by time. , 

B i Qfc 1 very fIear, J r of opinion 

that when the plaintiff in a mortgage snit 

makes an application under role 5 (2) or rule 

8 (4)of Order XXXTV' of the Civil Prcodare 

Code for a fi ral decree it is not legally 

necessary that nokios of that application 

should be served on the defendant or even 

issued to him before a final decree is 

passed. It is certainly only just and pro- 

par to give notice to the defendant in 

practically every case, on the sonnd prim 

ci pie of el* Ay i hearing the other side; but 

0 . • , o ® without service 

of noti.e oo the defendant of the application 

for it or even lasne of sn.h notca to him 

18 not an illegally or even an irreguUrily 

that -OD affe.t the decree in any w.y. 

nor woe] the Court b, bound by rule Id 
of Order IX to set e.ide .n.h a de.ree 
thoagh it might do so if it ojn.iderad that 
the absents of notioe .on.titnted "enffitient 
*aas« for the absenoe of the defendan, 
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within the meaning: of that role in that 
particular ease. 

Confusion of thought appears to exist 
on this point, arising out of tha old 
conflict of views as to the nature of the 
preoeedings ia a mortgage suit between 
the preliminary and final decrees. There ie, 
however, no room for doubt or ooofusion einoe 
the pasairg of the present Procedure Code 
in 19C8 ; the proceedings area part of the 
trial of the suit itself, which does not end 
till the final decree ia passed. In many 
subordinate Courts, however, the view taken 
seems to bo that these proosedings are 
•ertaioly a sontinuation of the suit, because 
it is not laid down in many rulings, but 
only teshnisal'y and for oertain purposes 
there are frequent instances of their being 
treated as exeontion proceedings and the 
provisions of Order XXI, particularly those 
in rule 2, being applied to them. They 
ero as real and essential a part of the 
suit itself as those between the preliminary 
and final desreos in a suit for amounts or 
partition. 

Now, the preliminary decree in a 
mortgage suit, whether for foreclosure or 
i sale, must under rule 2 or rule 4 of 
• *0rder XXXIV direst the payment of a 
•ertain sum of money into Court by a date 
to be fixed; there is no mention of payment 
out of Court to the plaintiff. The pre¬ 
liminary decree, therefore, grants time to 
the defendant for the performano of an 
acb necessary to the further progreee of 
the suit, If he fails to perform that act 
within the time allowed the Court may 
under m’e 3 of Order XVII preened to 
deoide the suit forthwith cu the materials 
bafqre it, that is to say, to pa*s a fiaal decree. 
And by ru’ei 3 (2) and 5 (2) of Order 
XXXiV the discretion left to the Court by 
rule 3 of Order XVJI is taken away when- 
the plaintiff applies fjra dial decree, unless 
tie de ( «ndant appears and shows good cause 
for an enlargement cf time. It is strictly • 
for the defendant to appear and do this 
on or . before the date fixed, and the plaintiff 
is certainly not legally bound to give him 
an opportunity to do it after that dato. 

The ,„onJy ruling I have bean able 
to find dealing directly with this point is 
that,. the Calcutta High Court in Bcohu 


Singh v. Biehharatn Sahu (l). The matter 
was not directly in hsue there aod th9 
judgment dealt with the state of things 
existing before the pas6iog of the Civil 
Procedure Code, 1903. But the view taken 
by the H gh Court of Calcutta of an order 
absolute under the Transfer of Property Acj 
was that i< was a decree, and the remarks 
of Mookerjee, J., apply, therefore, to Order 
XXXiV. The learned Judge said: “That pre¬ 
vious notioe to the judgment*debtor is jast in 
the case of enforcement of a conditional or 
contingent decree is obvious from the cir¬ 
cumstance that fcuob a procedure hes b en 
followed in other fystems of law. For 
in6tarop, as explained by this Court in the 
care of Jojendra Ohandra Boy v. Sy iw Das (2), 
in Ergland a writ cf scire facias was re- 
c68SBry when the execation-creditcr tonght 
to enforoe a conditional or contingent judg¬ 
ment upon the allegation that the c:udition 
has not been performed or the o ntsngency 
has happened. Tee same principle was 
adopted by this Court in the oise of Bibi 
Tatliman v. Harihar Mahto (3), when it was 
ruled by a Full Bench that an order ab¬ 
solute under cection 89 of the Transfer of 
Property Aci ought not to be made ex 
•parte, although that cection does not ex¬ 
pressly provide fer the issue of notice to 
the mortgagor, a::d that if such an order 
has teen made without notice to the judg¬ 
ment-debtors mortgagers, tie Court has 
inherent power to set aside the order made 
er pirte.” It ia not here stated but rather 
aseumei or conceded, that there is no legal 
necessity for the issue of a notiee, 

My own impression is that it has 
always baan similarly assumed, almost 
as axiomatic, that under the Civil 
Prccedare Cade, 1S08, the issue of 
notice is not legally but only prastically 
tecejsuy, aod that this is casually men¬ 
tioned in many published judgments but 
raturally never discussed. There ij, how¬ 
ever, a fairly general bel ef, illustrated in 
this case, that if a defendant ha3 not 
been ferved v.i h. notice of the applica¬ 
tion for a fiaal decree it can be said that 
tha summon? in the suit of whish rule 
18 of Order IX speaks was not duly 

(1) I Ind, Cas. 677; 10 0. L. J. 91. 

(2) 1 Ind Cas, 168; 9 C. L». J. 271 at p. 277; 36 0, 613, 

(3) 32 0. 253 at p. 260 (F.B.)j 9 C. W. N, 81, 
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served on him and the Court is, therefore, 
bound to Eet aside the firal decree if it 
was paired in his absence. 

The latest published ruling of tbii 
Court on the subject is Seth Bhagitandas 
v. Shndhar (4) decided in February 1 £07. 

In Ohaitram v. Daolat Qond (5) SteveDs 
J. 0., held in IE95 that no notice was re* 
quired, and gave three very sound reasons 
for that view. In 1903 in Amolakchand 
v. Jaicahtr Mahomed (6) Iimay, J, Q, 
eipreaeed a doubt as ko the correct* 
ness of this view but did not go into 
the question, which did not really arise in 
the case before him. In 1907 Stanyon. 

A. J. 0., referred to both these cases in 
Seth Bhagwandas v. Shridhar (4) and 
dissented from the first of them, holding 
that the Court was bound to issue notice 
before pissing what is now called a final 
decree but in these days was known as 
a final order. The basis of the decision 
is that the proceedings on the application 
for that final order are not a continuation 
of the suit, though they are not execution 
proceedings, which was the only alterna- 
tive previously suggested, but anomalous 
proceedings sui generis . That view may 
or may not have been correct then; it is 
certainly not correct now. 

Even, therefore, if no notice of the 
application for a final decree had even 
been issued to the two appellants, and 
they had applied within the time allowed 
to have the ex parte decree eet aside, 
neither of them would be entitled to get 
this relief as of right. That they are not 
entitled to aDy enlargement of time in 
equity or even as an indulgence is abun. 
dantly clear frem the history of the 
case eet out at the beginning of tlrs: 
judgment, which shows that for nearly 
six years they managed on no grounds 
whatever to retain possession of the prop¬ 
erty and enjoy the income. It is also 
clear that they have in fact bad full 
knowledge of every detail of the procesd- 
ings from beginning to end. The appeal 
is accordingly dismissed and the appellants 
must pay all . the costs of the opposite _ 
party in both Courts. These costs will 


OASiJS. 


[1622 


Md'tm 11 * ‘**“*"» to tt. .pp.ll.il, 

w. 0. A, 

Appeal ditMisted 


CALCUTTA HIGH COURT 

^ivil Role No. 520 op 1921. * 

December 12 , 1921. 

resent Mr. Justice Subrawardy, 

oAMfn/^ an ° Mr. JwMte Chose 
SANTOSH BALA DEBI th«b,_ 

PfiriTIONEt s 

bam CHANDRA GHATI and other, 

ZXlfrr. 115 ■ O. 


(4) 3 N. L. R. 56, 

(D) 9 0. P. L. B, 6. 

(6) 16 C. P. L, R. 92. 


2 s? at: 

it ° ^ to a11 P erson a affected therehv 

io ;iy °L?;zz. z\°^:zz t the 

cp of “z 

section .16 

exercise by subord.nnfa nterfere^ with the wrong • 
in them tinder the nnw* • 0urts powers vested 

gvasr «ss& 

B.*tc:zzc ,an “ “• °~ rt "< “• 

FACTS appear from the judgment 
Babu Dwarkanath Ohuckerhuttn ( **a.u i» 
Babu BanU m Ohanira UukJ-i) ^ 
Petitioner—The learned Muneif L ‘ ha 

XXI,TaU *89 Z de nnder 

o, a „ xxi. „„ * jvsfsj j vs- 

Jury on the applicant to pa, proteea ^ 

Iq. serve noftite in every case. Tha pi a 

O. lb. ».l»P p.r.b U ?.X. a T ; p , i i a " 




Refers to Bhatrab Fal v Premchand Ohoie 
(1) No talbana was neieasary. I submit 
that gross fraud ha9 been perpeirated. 

Babu Satindranoth Mooksrji , for the Opposite 
Parties.—I submit that the proviso in Order 
XXI, rule92,is mandatory and your Lordships 
eannot interfere wish an order whioh was 
passed in the exertise of rightful jurisdiction, 
'Refers to Amir Baesin Khan v, Sheo Bakhsh 
'Singh (2). Even on Febraary 9 process-fee was 
not deposited in Court. The Courts sannot be 
said to have aoted illegally and without juris* 
dioiiou. Refers to Order XLV1II, rule 2, as 
regards the mode of service of notices. 

Reply not sailed. 

JUDGMENT.—The petitioners in this oise, 

• who are pirda noshin ladies, invite us to vaoate 
the order of the Munsif dated the 11th 

• February 1921 confirming the Bale of the 
petitioners' property and virtually refusing an 
application made by them under Order XXI, 
rule 89, Civil Procedure Code. 

It appears that the property was sold on 
.the 18th December 19^0 and purchased by 
the opposite parly for Rs. 730 who deposited 
the earnest money on that day. On the 4th 
January 1921 the opposite party deposited 
the balanoe of the purohase money and the 
22nd of January, was fixed for confirmation of 
the sale. On the 17th January the judgment- 
debtors, petitioners before us, deposited the 
claim and costs with compensation and pray¬ 
ed that the sale might be set aside. On the 
22nd January, the date fixed for the confirma¬ 
tion of the sale, the Court passed the following 
order Judgment debtors Nos. 1 to 5 have 
deposited the claim costs with compensation 
money within time. Issue notice on the 
auotion'purobaser. Judgment-debtors Nos. 1 
to 5 do file process-fee and duly filled in 
processes within 3 days. Pot up on 9fch 
February next.” On the 9th February it was 
found that processes and process-fee had not 
been filed and deposited in Court. The case 
■was accordingly adjourned to the 11th Feb¬ 
ruary for orders. On that date the Court 
passed the following order: “Judgment debt- 
° r j , 0a ^ er Pabu Ram Pada Mukherjee 
and clerk Babu Kashicath Oatterjee were 
asked to take steps for the service of notice 

on the auction-purchaser. But they did not 


ill \ i N * ° ]xi notes. 

V s * } 1 I-A. 237: 11 0. 6; 4 Bar. P. 0. J 659; Rafi. 
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take aDy steps. So the mocey deposited by 
the judgment-debtors cannot be accepted by 
the Court. Let the tale be, therefore, con¬ 
firmed.” 

It is contended by the petitioners that this 
order is wrong and the Court should not have 
confirmed the sale in the circumstances 
detailed above. Order XXf, rule 92, Civil 
Procedure Code, no doubt, lays down that no 
order shall be made under rule 89 unless 
notice of the application has been given to 
all persons affected thereby, and no doubt the 
auction-purchaser, who is one of such personp, 
is entitled to notice of the application under 
that rule. Rule 92, however, does not make 
it obligatory on the applicant to pay the 
process-fee or to serve notice according to the 
mode of service prescribed in the Civil 
Procedure Code, in every case. It is clear 
from an examination of the record that the 
auction-purchaser appeared through a Pleader 
on the 18th December 1920, the day on which 
the sale was held. He further appeared in 
Court on the 4th January 1921, when he de¬ 
posited the balance of the puroh8S9-money, 
He must, therefore, be considered as a party 
on the rec3rd who had entered appearance in 
Court and accordingly notice of the applica¬ 
tion could have been given to his Pleader on 
the record. We have not been referred to 
any authority which makes it incumbent on 
the judgment-debtor in such circumstances 
to pay any prccsss-fee for a formal service 
of notice of the application on the auction- 
purchaser. We are satisfied that the order 
passed by the learned Munsif which was 
affirmed on appeal by the Subordinate 
Judge of Asansol is wrong and ought to be 
set aside. 

It is argued by the opposite party that this 
Court is precluded by virtue of section 115, 
Civil Procedure Code, from interfering with 
an order like the present one though passed 
wrongly. It is needless to say that in in¬ 
numerable instances this Court has interfered 
with wrong exercise by the Courts below of 
powers vested in them under sections dealing 
with confirmation or setting aside of auction 
sales. If it is necessary to say anything on 
the question of jurisdiction we may add that 
the learned Munsif had no jurisdiction to 
confirm the sale when the judgment debtors 
had complied with all the provisions of law 
and deposited the necessary amount within 
the time prescribed for that purpose, 
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The result is that this Rule is made abso¬ 
lute aDd the order of the Munsif of Aianeol 
dated the 11th February 192i is set aside and 
the oise remanded to that offiser for the 
disposal of the application under Order XXI, 
rule 89, Civil Procedure Code, in the presence 
of all parties interested. 

Costs of this Rule will abide the result. 
We assess the hearing fee at two gold 

mohurit 

*. it. Rule made absolute . 


LAHORE HIGH COURT. 

SecondCivil Appeal No 463of19£0. 

June 24, 1 20. 

Fresent: —Mr. Justise Broadway. 
THAKARDAS— Defendant— Appellant 

ten us 

S. ABDUL HAMID — Plaintiff 
— Respondent. 

Easement—Light and air , obstruction of — Injury — 
Injunction the rule—Damages the exception — Re-roojing 
of dominant tenement—Easement not affected. 


If the erection of a building completely blocks a 
Window and causes total obstruction of light and 
air, it is prima facie an injury of a serious character 
and a mandatory injunction Bhould issue. In such a 
case, injunction is the rule and damages the excep¬ 
tion. [p. 289, col. 1-3 

' Nandkishore Balgovan v. Bhagubhai Pranvalabhdas, 
8 B. 95j 8 Ind. Jur, 260; 4 lnd. Dec. (n. s.) 437, 
relied on 

Kirpa Ram v. Gurbaksh , 2 P. R. 1863, referred to. 

The mere fact that it is possible for the owner 
6f the dominant tenement to neutralise the effect 
of the obstruction of light by re-arranging or 
altering his own building is no ground for afford¬ 
ing him a money compensation, [p. 290, col. 1.] 

Ramanujulu Naidti v. Apparanji Ammal, 9 Ind. 
Cas. 417; (1911) 1 M. W. N. 261; 9 M. L. T. 383; 21 
M. L. J. 313, referred to. 

t If a room has existed for over 20 years, the mere- 
fact that it has been re-roofed recently \yould not. 
deprive its owner of an easement whioh had been 
acquired and the latter is prima facie entitled to be. 
maintained in his enjoyment of the said easement, 
[p. 289, col. 1; p. 290, col. 1.] 

The grant of an injunction is purely a matter o£- 
discretion, to be exercised in a judicial manner, [p. 
290, col. I.] 

Second appeal from a decree of the. 
District ‘ Judge, Lahore, dated the 12th r 
February 1S2J, affirming that of the Muusif, 
First Class, Lahore, dated the 16th October, 


1919. . „ 

Lala Durga Das , for the Appellant. 

* Bakhsbi Tek Ohand , for the Respondent. 
JUDGMENT.—The plaintiff, Sheikh Abdul 
Hamid, owns certain properly adjoining 
the property owned by the defendant, The- 



kar Daas. Tbakar Das commented to ertot 
csrtain buildings which threatened to obli¬ 
terate the window in a room in the second 
storey of the honse belonging to the plaint¬ 
iff. Thereupon the plaintiff instituted a 
suit asking for a deolaration to the effect 
that he was entitled to the uninterrupted 
nee of light and air through this window 
and praying for a mandatory injunstion to 
issue to the defendants prohibitiag him 
from interfering with this window aid 
blocking it in aDy way. The defendant 
pleaded that no easement had been acquired 
Qua this window, that the window, was in 
a parapet and not in a room, -and that 
the room which now exists was a recent 
construction. The Trial Court oame to a 
finding that the window had existed for 
more than 20 years prior to euit and that 
the window opened into a room and had 
so opened for over 29 years: a decree war, 
therefore, granted to the plain! iff as prayed. 

Tbakar Das, therefore, preferred an appeal 
to the District Judge which was diemieeed, 
he has cow come op to this Court in second 
appeal through Mr. Durga Das and on 
behalf of the plaintiff respondent I have 
beard Mr. Tek Chaod. it was argued by 
Mr. Dorga Das that the plaintiff did not 
live in this house which was let oat on 
small rents to. people of the coolie class. 
It appears there is no 6videcoa to show 
that the tenants are of this clacs. 

He further contended that the room in 
question was the only room in the second 
storey aDd that it was 12 feet by 14 feet 
in dimensions having a door leading into 
it in the western wall while the window 
in question was in the northern wall. 
There is no window or doer of any kind 
whatsoever in the southern or eastern wall 
Mr, Durga Dass took up a great deal of 
time in endeavouring (o show that the 
learned District Judge had not tome to a 
finding as to the existence of the reem 
as a room for a period of 20 jeare. Mr. 

up &o equal length of 
time iu showing that a finding had been 
arrived at on this pi at. It i*b true that 
the expreieions used by the learned Dis¬ 
trict Judge are not particularly happy, 
but after a careful consideration of his 
judgment it seems to me that the cnly 
oomlusicn to arrive at is that he has 
found that the room existed as a room fa* 
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over 20-years He says: “There is every 
indiaatrion of there haviDg: always been- a 
room into which the window gave light 
and a:r and even if the room had been 
recently built, it does not, in my opinion, 
affect merits of the case.” It appears that 
admittedly the room has recently been re* 
roofed* . ff as found the room has existed 
for over 20 years, the mere fact that it 
has been re roofed recently would uot 
deprive the plaintiff of an easement whioh 
had been acquired. 

Again, Mr. Durga Das contended that the 
learned District Judge bad entirely lost 
right of the provisions of section 26 of the 
Limitation Act and had not found that 
the^ period of 20 years dnriog which the 
plaintiff had been receiving light and air 
through . this window ended within few 
years of the suit. What Ins been found, 
however, is that the plaintiff's ro:m with 
the window in it has bsen La existence 
fer a period of over 20 years. The pro- 
visions of sectim 26 of the Limitation Aot 
have in no way been contravened or lost 
right of by the learned District Judge. 

Next, it was argaed, that inasmuch as 
the plaintiff could easily open a window 
rn the jouthern, western, or eastern 
toall, it was inequitable to prevent the 
defendant from building his house so as 
to block these ancient lights and • try 
attention was drawn to V.r Bhanv, B »m *- 
dag (1), Ar,an Das v. Qanssh Dai (2), Delhi 
4; London Bank Ld v. Bern Lall Dutt (3) 
and fethvram Madigai hew v. Gopil Bow 
JTeishwa (4). In Vir B\an v. Rawjidas (l) 
it . was held that i 3 a suit of this 
nature the rule of decision was whether, 
in conseqnonco of the cb3truction, the plaint¬ 
iff had less light and air thaa before to 
sush an appreciable degree as to injure h*s 
property in point of value, comfort, con¬ 
venience, or U9tfa?nes*, according to its 
character as a res'dance cr a place of 
business or warehouse, and that an 
Ration was the proper ramedy where 
substantial and wrongful injury bad 
be.n dona to the plantiff’s riabta. Mr. Ttk 


8b"?l. a n . a i 8 C o“- M,i 8 p - B - 18 °* f ° p - w- p - 
b/iou 1 Ind * Ctt8,349; 172 p * w - R 19:3; 308 

: Idi at?' 7 J ^ d Dec - (n * 0 ) 665 - 
23 Tod ' 0a ® 786, l h, W. 166. 



Ohand contended that this ruling rsatly 
assisted him while Mr. Darga Das urged that 
it was in his favour inasmuch as the plaintiff 
had not proved that the blocking of this 
window would resalt in aDy loss in value 
or in comfort, convenience or usefulness. 
In that case, however, an injunction was 
granted although there had not been a com¬ 
plete blocking of the ancient lights. Arjan 
Das v. Gar.esh Dos (2), is also a decision of 
the Chief Coart (Agnew, J.) in whioh the 
usaal principles to be found in all text books 
on ths subject are refered to. That case, 
however, did not deal with the entire blocking 
of ancient light but with a problematical 
reduction in the light which might arise out 
of the building of a certain balcony. This 
case does not appear to me to afford assistance 
in the present one. In Delhi London Bank 
LI , v. Bern Lall Dutt (3), there had been 
a diminution of light and it wae hell that 
that diminution was not snoh as to render the 
house uo6t for the ordinary purposes for 
which it was used. In Sethuram Madigai Bow 
v. Gopal Row Peishwa{±) there was no question 
of easement at all. Certain common property 
had been appropriated by one of the co-owners 
and it was held that where upon a balanoq 
of convenience damages would be an adeqaata 
remedy, relief by way of mandatory injunction 
should not be granted. It has to be borna 
in mind that in the present case both the 
Courts below have inspected the property and 
both have come to the conclusion that the 
room would become practically uninhabitable, 
if this window was entirely blocked. Hera 
we have not a case of a diminution of light 
and air bat a total obstruction. The building 
proposed to be erectsd by tie defendant will, 
completely blook this window. No doubt it 
is possible for the plaintiff to' open another 
window on the opposite wall or ooe of the 
other walls. It might be a neighbourly act 
on his part to meet the defendant in this way. 
But at the same time be is not legally bound 
to do so and is entitled to enjoy the light- 
and air that he has been enjoying through 
this window for over 20 years. In Kxrpa, 
Bam v, QurbaJ s\ (5) in a somewhat similar 
set of circumstances the plantiff's right to 
light and air had been completely taken away 
and it was held that a mandatory injunction 
should issue. 


(.5, 2 P. B. 1808, 
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As to the question of actual injury to the 
horse it seeirs to me that any set by the 
defendant which controls or obstructs the 
light and air to which the plaintiff is entitled 
is pri'ma fccie an injury of a serious cha¬ 
racter. In this view I am fortified by the 
decision in Nandhithore Baloovan v. Bkagu- 
bhai PranvQlabhdas (6), relied on by Mr. Tek 
Cbacd. The proposed erection of this build¬ 
ing by the defendant i*, therefore, a very 
serious menace to the flaintifl’s property, and 
prim a facte it seems to me that the plaintiff 
is entitled to an injunction. It was suggested 
by Mr Durga Das, that compensation would 
meet the situation, but in this view I am un¬ 
able to agree. In this connection Ramanujulu 
Natdu v. Apfaran i Ammal (7) is instructive. 
Their Lordships of the Madras H ; gh Court 
held that an injunction was (be rule and 
damages the exception in cases of th's nature. 
They also held that there was no authority for 
the preposition, that if it was possible for the 
plaintiff to D( utralire the effcofc of the defend 
ant’s buildings by allerirg cr re-arranging 
his own buildings, then compensation in 
money would afford adequate rcl’ef. It having 
been proved that the plaintiff has acquired an 
eacement whereby he is entitled to have free 
access of light and air through this window, he 
is frima facie entitled to be maintained in his 
enjoyment of the said easement. Again, the 
grant of an injnnction is purely a matter 
of discretion, a discretion which is, of course, 
to be exercised in a judicial manner. The 
Courts below bare agreed in thinking that a 
proper exercise of tbis discretion entitles 
the plaintiff to the grant of an injunction 
and I am unable to see any reason for taking 
a different vifcw. 

I accordingly die miss this appeal with 
posts. 

N. K. Aneil dismisted. 

(6) 8 B. G5; 8 Ind. Jur. 2€0; 4 Ind. Deo. (n. b.) 437. 

(7) 9 Ipd. Caa. 417; (P9U) 1 M, W. N. 261; 9 M. L. 
T. 88P; 2 M. L. J. 318. 


CALCUTTA HIGH COURT, 

Appial from Appellate Decree No. 2250 

op 1919. 

February 9, 192?, 

Pns.nt Justice Sir N. R. Ohatterjea, Kt., 
and Mr, Justice Peareon, 

Srimati SARAT KAMINI DASI, and 

OH HER DEATH BER HEIRS AMD LlGiL 

Representatives uir sons JAMINI MOHAN 
SARKAR and others—Plaint.ifs 

—Appellants 

t (rsvs 

CHAITANYA OHANDRA PROHORAJ 
olias CHAITANYA OHARAN (OHANDRA 
in Vokalatnama) MOHAPATRA 

and others—Defendants— Re^pjndsnts. 

Civil Procedure Code (Act V of 190 *), O. XXII, r. 4 
(3)— Death of one of several defendants—legal repre. 
sentative not brought on record-Suit, when does not 
abate as a whole. 

W hen one of two or more defendants dies and no 
application is made under Order XXI J, rule 4*3) the 
suit abates as against the deceased defendant. The 
question, whether the suit abutes as a whole, would 
depend upon whether the suit can be proved in the 
absence of the legal representatives of the deceased 
defendant. If the latter had no joint interest with 
the other defendants and the interests of the several 
defendants can be discriminated, the abatement of 
the suit with respect to the deceased defendant will 
not result in the dismissal of the entire ssit, Td 291 
col. 2; p. 292, col. 1.] * 

S 

Appeal against a decree of the District 
Judge, Baukora, dated the 4th August 
1919, affirming that of the Muncif, Third 
Court at tfoat place, dated the 22nd April 
) 918. . 

FACTS appear from the judgment. 

Babu Panchanan Qhcsh (with him Baba 
Jotiniranath Sanyal for Baba Kalikinkar 
Ohaktavarty ), for the Appellants.—The plaint- 
iff is the appellant. The appeal arises out of 
a Eait for ejectment. Plaintiff’s case is that 
She purchased the interest of Raja Bala-*, 
bbadra Singh who got the estate as rever¬ 
sioner after two ladies had held it in limited 
interest. The defence is that they held the 
lands from various grants by those ladies 
and these were, therefore, binding 
on the plaintiff and that the plaintiff 
being a benamdar could not maintain 
the suit. The First Court dismissed the soil 
on preliminary grounds. Then there were two 
appeals. In one of them from which the pre¬ 
sent appeal arises one of the respondents b#in& 
dead the appeal was dismissed. Tbs qaei* 
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lions in the present appeal are two, viz., 

(1) whether on the death of one of the 
respondents in the Oonrt of Appeal below 
the whole appeal abated or only as agaiost 
the deceased respondent and (2) whether 
if some of the parties eompromised the 
whole suit could be dismissed. 

[Ohattirji*, J.—Were the defendants in¬ 
terested in the same plot of land ?] 

No, The land was held by forty-eight 
persons each claiming separate plots under 
different grants. The only issue tried by 
the First Court related to the maintainability 
of the suit by the benamdar. These things 
were not gone into. Refers to Order XXII, 
rule 4 of the Code of Civil Procedure. I 
submit the other issues must be tried before 
it can be known whether they had joint 
interest. The case in Kali Daya.1 v, Nagendra 
Naih (I) cannot apply as there has been 
no decree at all in the present case. Refers 
to Bat Full v. AJesang (2), Khuda Bakhth 
v. Mathra Dat (3), Hem Kunwar v. Amba 
Frasid (4), Mullah’s Civil Procedure Code 
34 s, As regards the second question 
two to'enamaht were filed in the First 
Court between the plaintiff and two sets of 
defendants. The Court below has dismissed 
wroDgly the suit as against the others. 

Dr. Barat Ohandra Batik (with him Babu 
Narendra Nath Ohowdhury ), for the Respond¬ 
ents.—As regards the question whether the 
ffcfend&nts jointly owned the lands there 
was no issue raised. The relief sought is 
for hhas possession of the entire mouza. 
Refers to Kali Dayal v. Nagendra Nath (1), 
Dharanjit Narayan Bingh v. Ohandesliwar 
Protad Narayan Bingh (5) and Azimuddin Man¬ 
dat v. Tara Bankar Ohose (6). I submit the 
appeal was imperfeotly constituted and has, 
therefore, been rightly dismissed. As re¬ 
gards the second point the petition of com¬ 
promise was merely filed. No order was 
passed on it. 

Babu Panchanan Qhosh replied in brief. 

JUDGMENT.—The plaintiffs-appellants 
sought to recover possession, by ejectment 


(1) 64 Ind. Cas. 822, 24 0. W. N. 41 at p. 4Sj 30 0, 
L. J, 217. 

(2) 20 B. 203, 3 Bom. L. R. 780. 

(3) 18 Ind. Gas, R, 182, 86 P. L. R. 1913; 89 P. W, 
R. 1913, 02 P. R. 1913. 

(4) 22 A. 430, A. W. N. (1900) 136, 9 Ind. Deo, 
(n. a.) 1324. 

(J) D 0- W. N. 504, 5 0, L. J. 393. 

(6) 47 Ind, Cas. 838) 26 0. L, J, 201, 


of the defendants, of the property in dispute 
under a purchase from Raja Balabhadra 
SiDgh. There are a large number of defen¬ 
dants in the case. Among other defences 
they raised the plea that the plaintiff was 
the benamdar for her husband and, as such, 
she could not maintain a suit for recovery 
of possession and for ejectment. 

The suit was tried along with another 
which was also dismissed on the same 
grounds. 

There were appeals in both suits. The 
other suit was remanded to the lower Court 
for re-trial, the Court having found that the 
plaintiff was entitled to maintain the suit. 
So far as the present case is concerned, it 
appears that one of the defendants, namely, 
defendant No. 20, Nagendra Nath Maha- 
patra, died while the appeal was pending 
before the Court of Appeal below and no 
application for substitution of the heirs was 
made within the period allowed by law. 
The learned District Judge held that the 
entire suit be dismissed as there was nothing 
from which the interest of the several 
defendants could be discriminated. 

The plaintiffs appeal to this Court. 

There is no doubt that when one of two 
or more defendants dies, and no application is 
made under Order XXII, rule 4, sub-rule (3) 
the suit shall abate as against the deceased 
defendant. 

The question, whether the suit abates as a 
whole, depends upon whether the suit can 
be proved in the absence of the legal repre¬ 
sentatives of the deceased defendant. 

No inquiry appears to have been mada 
by the learned District Judge in the matter. 
He merely says there is nothing from which 
the interest of the several defendants oould 
be discriminated. 

The plaintiff, no doubb, brought a suit for 
recovery of possession of a mouea but a 
very large number of persons were mada 
parties defendants. Some of the defendants 
in their written statement claimed to be in 
possession of specific parcels of land within 
the mouza separately from the other defend¬ 
ants. It also appears from two petitions 
put in by some of the defendants, by which 
they compromised the case with the plaintiff* 
that they claimed to hold speoifia parcels 
of land vrithin definite boundaries, with re¬ 
gard to which they had come to an amicable 
settlement Tvitb the plaintiff« 
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These go to indicate that there are, at any 
rate, seme lands which are held separately 
by seme of the defendants: and if the deceased 
defendant had no joint interest in these 
plots cf land which the defendants claim to 
hold separately from the others, it is difficult 
to see why the abatement of the suit with 
respect to the defendant No. 20 should result 
in dismifsal of the suit with respect to the 
entire property. 

We think, in these circumstanoes, that 
there sbeu'd be an inquiiy into the question 
whether the lands held by the several sets of 
defendants were held separately from each 
other. If the Conrt comes tc the conclusion 
that the defendants are in possession of 
specific plots of land in which the deceasad 
defendant had no share, it will proceed to 
try the case as against such of the defendants. 
But if, with respect to any plot of land, the 
deceased defendant No. 20 was jointly con¬ 
cerned, the suit mast be dismissed with 
respect to such plot. The Court will also 
Consider the petition of compronrse roferred 
to above, 

The case is accordingly remanded to the 
lower Appellate Court for disposal according 
to law, having regard to the observations 
trade above. 

* Costs to abide the retult. 

H. K. 

Oase remanded. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Sicomd Civil Appeil No 232 cf 1920. 

April 24, 1922. 

Preterit :—Mr. Batten, J. 0. 
'AHILIA aid cthers—Difendaats 
' —Appellants 

versus 

‘ BADANSINGH- Plaintiffs— 

Respondents. 

• 0. P. Tenancy Act (X£ of IS98J, s 46 (1) — 
:Occupancy tenant — Succession—Nearer collateral, heir 
disqualified under the section whether lets in distent 
heir. 

■ Section 46 (0 of tlie 0. P. Tenancy Act, 1898, 
creates a rule of restriction so far as collaterals are 
concerned The condition requiring the collateral 
who claims succession to have shared in the cultiva¬ 
tion is a disqualification which disentitles the nearest 


collateral if he has not fulfilled the condition. But 
it does not confer any right of succession to the 
occupancy-tenure on a more remote collateral even 
though he may have shared in the cnltivation. 
[p. 294, col. 1.] i 

Sheoshankurpuri v, Musammat Rukhma, 16 C. P. L. 
R 89 and Shankar Lalv. Dalip Singh, 17 A. 38; A, 
W, N. (1894) 194; 8 Ind. Dec. (n. s.) 346, referred to. 

Appeal frem a decree of the District 
Judge, Nimar, dated the 29th February 1920, 
in Civil Appeal No. 159 of 19i9. 

Mr. 8. R, Pandit , for the Appellants. 

Mr. S. P. Qofhah, for the Respondents. 

JUDGMENT.—The fcllowiDg genealogical 
table shows the relationship of the parties:— 


r ; 

Musammat Punia— 
Gangaram, 


NARAINSING 

I 


Musammat Phulia 


r 


1 


Padansingh 
(plaintiff 
No. 1.1 


r~ 

Axusammat Ahilia 
(defendant No. 1 ) 

Gliasiram 
(defendant No. 2.) 


r 


'i 


'i 

Molialsing, 

_j 


Pom8ingh 
(plaintiff 
No. 2.) 


*1 

Musammat Keear 

I 

PadamsiDg 
(defondant No. 8.) 


It has been found that the occnpancy 
fields in suit were acquired by QaDgaranu 
After Gangaiam’s death his widow and 
heir Musammat Ponia teams to have gifted 
the fields to the first plaintiff. At any rate 
in the Settlement of 1896 the fields were 
recorded in the joint names of Pnnia and 
the fipftfc plaintiff. On the death of Musam¬ 
mat PuDi'a about A. D. 1S07, the Dame 
of the first defendant Musammat Ahilia 
was according to the lamabandi of Samvaft 
1954 recorded in the place of Musammat 
Pnnia, but it has been found as a fact that 
neither Musammat Ahilia nor the other two 
defendants have had anything to do with 
the fields sines the death of Pnnia, and thafc 
the malguzir tas accepted the first plaintiff 
as the sole teraDt, 

The decision of the lower Appellate Court 
is on the assumption that, on the death of 
Pnnia her tenancy rights devolved on the 
second and third defendants. Musammat Abil’a 
pleaded that the was not the tenant herself 
bat her name was entered aa representing 
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her minor son Ghasiram, with whom defend¬ 
ant No. 3 Padamsing had equal rights. 

The lower Courts have held that the 
tenancy rights o! defendants Nos. 1 and 2 
have been lost by implied surrender, since 
neither they nor Ahilia on their behalF 
•ultivated the land or paid rent for more 
than two years. The appeal by the detend- 

ants is against this finding. 

In the last Settlement of 1918 the name of 
the first defendant was entered as sole tenant 
of field No. 11, and as joint tenant with the 
plaintiffs of fields Nos. 140 and 143 in suit. 
It is also alleged by the plaintiff that the 
defendant have taken possession of part of 
field No. 11. The plaintiffs pray for a 
declaration that the plaintiffs are sole tenants 
of all three fields and for possession of the 
land of whish the defendants have taktn 
poa.et sion. The plaintiffs’ .’aim has been 

desreed in full. , 

• In this Court the learned Counsel for the 

appellants does not oppose the plaintiffs 

•laim to a half share in field No. H l 

gather that similarly be admits the 

reetness of the Settlement entry as regards 

the other two fields in whi.h the plaintiffs 

.re recorded as tenants along with the bis. 

defendant. . , 

On the view 1 take of the cas-, it is not 

ne.essary for me to go into the merits of 

-the appeal relative to the .orre.tness of the 

de.iaion that the defendanta have lost their 

tenancy right, by implied .nrrender. 

The third issue was : Who are the legal 


ine iuiku icoAu ^ 

and the preferential heirs of Gangaram. 
plair tiffs or defendants Nos. 2 and 3, and 
wh-m did the holding, devolve on the 
death of Musimmai Pants?”. The learned 
Munsif held that the plaintiff! being 
Gangaram’a brother’s son. are poiro.a 
t lptnda. while the (e.ond and > third 
defendants being daughter s daughter . sane 
are heritable Bandhu,. The gotram W«- 
da. he held to have preference over herit¬ 
able Bandhue. He goes on to say: Hat 

under proviso of se.tion 45 Bah section 1 ) 
of the 0 P. Tenanoy A.t, 189S, a .ollateral 
relative of a tenant cannot inherit a right o 
tenaney unless at the death of the tenant 
he was a oo*sharer in the holding or unless 
failing any such so sharer, he held the 
land or wa9 permanently resident in the 
, village in or from whieh his holding is 
Ipltiyated and is in the male line of decent 


from an ancestor who occupied the holding. 
Plaintiffs’ ease does not some under any of 
these exceptions, nor 19 this the ease 
pleaded by him. The defendants N 01 . 2 and 
3 were, therefore, the preferential heirs of 
Gangaram after Munmmit Pania’s death 
under section 46 of the 0. P. Tenancy Act, 
and the holdings after their death devolved 
npom them”. This view of the law was not 

contested in first appeal. 

But in thi9 Court the learned Pbftder for 
the respondents under rale 22 Order XLt of 
the First Schedule of the Civil Procedure Code 
supports the decree by contesting the correct¬ 
ness of the above view of the law. He argued 
that a disqualified agnate excludes a Bandhu 
who is a remoter heir. He was not able to 
cite any authority. The learned Counsel for 
the appellants also cited no authority, beyond 
authorities to the effeot that a daughter’s 
da ghter’s eon may beanbe ; r in the absence 

of a nearer heir. 

1 have, however, sines found two rulings 
on the subject. In Sheoshan'carpuri v. 
Musammat Bukhma (1), the following objer- 

vations ware made by Ismay, J. 0. 

“The Civil Judge also remarks incidental' 

ly that section 70 (of the O. P. Tenancy Act) 
has the effect of modifying the Hindu Law 
of succession and that by reason of the pro¬ 
visions of that section a daughter’s daughter s 
eon would exclude any collateral gotraja 
tapinda. Here I think the learned Judge 
ii wrong. The section referred to creates a 
rule of restriction but nothing more. It 
first leys down that the person to inherit 
must be one who would inherit if the 
property were immoveable property of a 
totally different kind, and it thus proceeds to 
exclude come of those persons from the 
benefit they would otherwise derive as heirs. 
But such exclunon would not have the effect 
of letting in any person who is not the 
heir. In the example given the daughters 
daughter’s eoq could not claim to suocee 
merely because a nearer collateral relative 
was not a co-sharer in the holding when the 
tenant died. Taie was the vie w taken by the 
Allahabad High Court in Shankar Lai v. Daltp 
Singh (2) and it is no doubt the correct 


view. 

(2) 17 A P 33^’ A. 6 W. N. (1894) 194; 8 Ind. Dec, 
(N. b.)1345. 
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The above remark* of limey, J C., appear 

to be obtter dicta, but that ie not the case in 
recpeet to the ruling cited by him, whieh 

? T ea ll ~ lth the P reeent Qoeetion under the 
N. W P. Rent Act XII of 1881, ee.tion 9. 
I would quote the following passage from the 
judgment of Burkitt. J, “The facte here are 
that the more remote collateral ehared in 
the cultivation while the nearer collateral 
did not ao chare, and the contention ie that. 
*o nee a phrase of Hindu Law, the more 
remote collateral, therefore, excludes the 
nearer, whioh is a strange proposition. To 
this proposition I cannot accede. Under the 
words of section 9 the right shall devolve as 
if it were land. I hold, therefore, that the 
penon on whom that right devolves is the 
person indicated as heir by the law to which 
he is subject, and not a person more remote 
in the line of tuccession who may havesbared 
in the •altivation with the deceased occupancy 
tenant. As haa been very properly re¬ 
marked by my learned brother, the eondi- 
t!cn requirirg the collateral who claims 
succession to have shared in the initiation 
is a disqualification which disentitles the 
nearest collateral if he has not fulfilled the 
condition, . But it does not confer aDy right 
of succession to the oaanpancy-tennre on a 
more remote collateral, even theugh he may 
have shared in the initiation.*’ 

These arguments are applicable to the 
faits of the present case, and with due 
deference I consider them to be correct. 

Thus the defendants Nos. 2 and 3 are not 
entitled to succeed to Gangaram’s occupancy 
holding, in spite of the fact that the plaint¬ 
iffs, the nearer heirs under Hindu Law, 
are disqualified. They have no ether claim 
to the holding. 

The plaintiffs have a right of suit, fer 
it has been found that the malgutar has 
recognised them ss the sola tenants ; and 
they must susceed as the defendants 'have 
no lecut tia%di at all. The appeal is dis¬ 
missed with 006*3. 

N. H. 

Appsal ditmnttd. 


CALCUTTA HIGH COURT. 

Appials from Apfillaii DiOKIES Nos. 1396 

and 1457 or 1920. 

February 8, 1922. 

Fresent Justice Greaves and 

Mr. Justice Panton. 

OSMAN MANDAL —Dapcndait— 

Appillakt 

fsrrui 

RADHIKA MOHAN ROT— Plaintiff 
u 7 m Respondent. 

—Presumption under «. 60 (2). * 

Tenancy Act 6 it ad ^ n f a >. ge °u eeot!on 50 of the Bengal 
haeno^bten ‘ h ° "*» ° f 

” The SeU1 r®p t ° f ,m ' Cp ' 295 ' 1 2 '] 

(1 r and 0 ,2, a „f t e hTR nent , S n ? ttle,nent " in section 50 

Permanent *S*rttlem^nt of^gj^and m>t *2" ^ 
Settlement when the land itself w.. 7 0t ^f r 

settled, [p 295, col. 2 ] was P ormanen tly 

of®heBen^al°Te 6 nancy “Act^he 6 ° 

rent has been paid for a period l 

tTat'the ^ e te U of Pt r °* ^ tenare ^ 0 ^er 

th6 Permane ^ Settlement of 

• A Bf 8als asainet the decrees of the Officiat¬ 
ing Subordinate Judge. Second Oourt, 21- 
Pargannahs dated the let Match 1920 
EACTS appear from tbe judgment. 

Baba Bamgaii Sarkar, for the Appellant:— 
Notwithstanding the de6oiiion of Permanent 
Settlement contained in ee.tion 3snb section 
( 12) of the Bengal Tenaney Act, tbe expree- 
emn Permanent Settlement” referred to in 

eeotion 50 of tbe Act does not mean only 
the Permanent Settlement of 1793, It may 
refer to tbe cettlement when tbe land of tbe 
tenaney itcelf viae permanently settled. In 
tbe preeent case tbe land not having been 
permanently cettled nntil 1905, tbe words 
Permanent Settlement” as need in section 50 
refer to tbe Settlement of 1905. See Tama,ha 
Bib, v. A,hu<o,h Dhur (1) and Khettermoni 
? * Tj J \ b ™ S t r,shni Sundoo (2). Even if it 

be held that the presumption under eeotion 

5 ,°' B n . ot to the defendant by reason 

of the land having been permanently settled 
only in 1905, the fact of uniform payment 

of rent for a period of more than 20 years 


(1) 4 0. W. N. 613 at p. 617. 

(2) 28 Ind. Cas. 510* 21 C. L. J. 316* 19 0. W. K, 
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would, under the general law, raise a presump¬ 
tion of fixity of rent in favour of the defendant. 
See Qulab Mister v. Kalanand Singh GO, Nityn* 
nandaPaU HandaKumar (4)and Pran Krtshna 
Shaba v. Mukta Sundari Bossy 2 (5). My last 
■outention is that the lower Appellate Court 
ought not to have increased the enhancement 
allowed by the Trial Court without referring 
to the materials stated in section 30 sub¬ 
section (6) of the Bengal Tenancy Aot. 

Babu Surendra Hath Sen (with him Babu 
Bat Kumar Ohakravarty ) f° r Respondent, 

was not called upon to reply. 

JUDGMENT.—These two appeals are by 

the defendant against decisions of the Sub¬ 
ordinate Judge of 24-Pargannahs affirming 

decisions of the Munsif of Baruipur. # . 

The main point that arises for our deaision 
in these appeals is, whether the tenant 
defendant who is an occnpanoy ratyat is 
entitled to the protestion of section 50 of tha 
Bengal Tenanoy Act. Now, what has been 
argued before ns is that, desp te the definition 
of Permanent Settlement contained in section 
3. seb-seotion (12) of the Act, the decisions 
of this Conrt go to Bhow that the words l er. 
manent Settlement as used in section 5 J are 
not to be confined to the Permanent Settlement 
of 1793 and it is said that i lasmuoh as the 
land in suit was not permanently settled until 
1905 we shculd hold that tha words Parma, 
nent Settlement as appearing in srohon 00, 
subsection (1) anda’soin snb * eo * xo ? 
not to the Permanent SettUraaat of 1?93 ba ^ 
to the Settlement of 1905 when the 1 md 
itself was permanently leHled. ^ow 

decision has been cited to m w I 3 .. fc 
Bhow that the words Permanent S« B«lemenlt 

in section 50, sub-section (O of the Bengal 
Tenancy Ac\ do not relate to the Permanent 
Settlement of 1793. But sa far as sab-section 
2 is concerned we have been re erred in 
support of the argument addressed to ns to 

the case of Tamasha Bibt v. ^shuioth 
(l) and to the remarks of Sir F/ancia 
Maclean at page 514 in that case when he 
says discuscing sub-section (2) of aeo ion 
that he sees no reason for restric mg the 
operation of the sect : on to the Permanen 
Settlement of 1793. We have bsen farther 


(3, 6 Ind. Cag. 217} 12 C. L. J. 107} 14 0. W. N. 
884- 

(4) 10 Ind. Caa. 183j 13 O. L. J. 415. 

21 Ind, Gas. 644| 18 0* L, J# 193. 


referred to a passage in Mr. Jaitioe Banerjee, 
judgment at page 515 to the same effe.t 
The other oase to whi.h we bars been 

referred ie the .aee of £ 

Jiban Kruf.no Eundoo ( 2) wb'.h ..tee and 

follows the decision in Tama.ha Bib, V- 
to,h Vhur (l). Now. aa we read the deou.on 

in Tamasha Bibi v. A.huto.h DW O) 
of the learned Judges who deeded that ease 
say that the Permanent Settlement in Motion 
50 sub-sealion (2) dree not mean the Perma- 
nent Ssltlament of 179 Bat what they eay i. 

this that the preanmption of the sab " 

still applies even if thereat was permanently 
settled at a later date than 179«. That^eeeme 

to n, to be the real roito twe hlve 

decisions in both the ci.es to whult« have 

been referred. Accord,ngly it does not eeem 

to ns that there ie any fores m the Bret 

.Detention raised before ns w.th restard to 

the meaning of the words Per “ an8 “‘^ q° 0 
ment in the two enb-seelmns -faction 50 to 

which we have referred. 10 g '- j 
” me e, 70 6 ye d ar, 8 ago' Ao.ordingly it ie not 

fact that" the rent has not .hanged erne, 

1793 Then again so far as sab ce 

Is’eooeernel no^doubt there is a finding of 

the Mncaif that the rent h»», b 
Changed daring the 80 years prior 
inetitntion of the smt and that ,e a bnm g 
to the contrary within the mian.ng of the 
ec.lndiog put of the eub-eeot.cn as the oug.n 

of the jama has bean found to be acme 7U or 
'TYuXr point wee urged before ns. 

r KS Tt-Sf 5 

favour of the defendant and wa were referred 

to the case of Hityanania Pa . 1 7* Nan ^ow there 
(4) in support of this proposition. How «ner 

>S no doubt that this i. so But so far as ^he 

present ease ia oon.ern.d tbi. P°«>* 
never raised in the lower Appellate Court, 
and although it ie true that there fs a find, g 
Of the Munsif that the tenant paid rent a 
uniform rate for more than *£ 

no express finding o£ the doe* 

Court with regard to thi. although he doe. 



296 


iINDIAN OASES. 


D1BILAL t\ KRI8HNiJf', 

, refer to the payment of uniform rate of rent 

for a period of 24 or 25 years. But if even 

if there were such a finding we should not be 

prepared from the length of time or under 

the fasts and oircumstances of the present 

-aase to draw the presumption which we ws^e 
asked to draw, 

• One farther point was argued. The Munsif 
enhanoed the rent under the provisions of 
section 30 eub-ssotion (6) by two annas in 
the rupee. The learned Subordinate Ju^ge 
*has increased the enhancement by six pies in 
the rupee. It is said that there is nothing to 
Bhow how he arived at this figure. But he 
does state that the plaintiff is entitled to get 
an enhancement by 3 annas 6 pies in the 
rupee. Therefore, we musk take it that he 
has applied his mind to the necessary mate¬ 
rials under section 30 sub-ssetion (6) in 
granting the enhancement of 2 annas 6 pies 
m the rupee which he has allowed. 

In the result these appeals fail and must fce 
dismissed with costs, 

w. c. a. 

Appeals dismisted , 


[1932 


l A ts ve . r y ferms section 161, Civil Procedure 
Code does, in certain specified ciroumstances, nullify 
the clear and imperative provisions of the Code as 

Z 6l thT h ° S ® fchat are am hignous or advisory, if any 

rfnw h tt6 i S-« Cl l 8 u eS eX1Sfc The P rc >vi8ions which 
L fied by Yirbne of the P° wer mentioned 

Be ? bl ? n are those that are clear and 

D^cnl«r 0 o bU OD ? th08e whoae 0 Pe^tion in the 
particular case will not defeat the ends of justice 

col T] b ° abUSe ° f the procesa of th ® Court, [p. 297, 

The power mentioned in section 161, Civil Fro. 

lTst^reaort 0 ^ 0 ^ ^ US6d sparin °^ and onl 7 &» the 
fc f A 7 because of the great danger of 

* Say be ** t0 What the j U3tice case 

Appea 1 from a decree of the Additional 
Distnct Judge, Nagpur, dated the 3let 
August 1920, in Civil Appeal No. 89 of 1920. 

Mr’ M * f0F the 

Mr. M. B. Kmhhede , for the Respondent. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

S*C3Kd Civil Appeal No. 530 op 1920 

April 24, 1922. 

Preset,t Mr. Hallifai, A. J. O. 

DE BILAL— Plaintiff—Appellant 

tersus 

KRISHNA Jf—D efendant No. 1 

—Respondent. 

Civil Procedure Code (Act V of 1908) O ITT * a 

(8), a. returned for presentation' to 

proper Court-Power of Pleader to represent hi, 
client, if detei mined— S. 161, inherent power under 
when (o be used. 9 

Under Order IIT, rule 4 (2), Civil Procedure Code 
the appointment of a Fleader is not determined 
until all proceedings in the suit are ended so far as 
regards the client. [ p. 297, col. 2.] 

Whore a plaint is returned for presentation to the 
proper Court, the original vcikalatnama of the plaint- 
ifT’s Pleader is not determined where the presentation 
of the plaint before the proper Court can be considered 
as a continuation of the proceedings in the suit as 
originally instituted for the purposes of O. Ill 
r. 4 (2) of the Civil Procedure Code, as for instance* 
where the plaint is presented to the proper Court 
on the same day on which it is returned, [p 297 
Cob 2.] .* 


JUDGMENT—The plaint in this suit 

was originally presented in the Court of 

? eD i , m« MD ? 9,f ! Kafcol » 0n the 12th of 
March 1919, having been held back till 

4 • Ifl6t pc6sib,e day in accordance 

with the incomprehensible custom prevalent 

among Indian litigants. The claim was 
originally valued at Re. 1,750 but on enquiry 
it was found that tie proper valuation was 
Ka. 356 only. Ac the Court ol the Senior 
Munsif tried no suite with a valuation of 
less than Rs. 400 tbe plaint was, on the 
Jn y returned to Mr. Bakre 

tbe Pleader who was representing the plaint* 
iff in that Court under a proper vakalainama , 
for presentation to the proper Oonrt, which 
was that of the Junior Munsif. Mr. Bakie 
presented the plaint in tbe Court of tie 
Junior Munsif on the same day, and with 
it he F nt in a written application fitet ng 
that he cndeisfood (hat hi. power (o a.t 
for (he plaintiff bad expired, and aeking 
that be might he given time for pro.nrina 
a fresh vahalatnaua frem his dient who 
ived at hhegaon in (he Bnldana Dia(nV, 

tbe plaint being provisionally accepted in the 
meantimr. 

The learned Junior Mnncif, purporting 

ie. €X f r *» 6e * be . power mentioned in section 
151 of the Civil Piocedure Cede, admitted 
the plaint and treated it thereafter as having 
been presented on that day. On the 4th 
of Angus* 1919 Mr. Bakre F ut in a fresh 
vaUIatnama duly sigLed by the plaintiff^ 
the Court having allowed him time np to that 
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day lor that purpose. On the merits, the 
suit was decided in favour of the plaint* 
iff* who was given a deoree for possession 
of the land he claimed against the first 
defendant. The latter appealed and the 
learned Additional District Jadge ordered 
the dismiesal of the suit as barred by time, 
holding that it had not been properly pre¬ 
sented in the Oonrt of the Junior Mnnsif 
till the 4th of August 1919, and that that 
Oonrt had no power, nnder sestion 151 of the 
Civil Procedure Oode, to allow the plaintiff 
time for the production of the vakalainama , 
as that worll be to nullify the provisions of 
rules 1 and 4 of Order III of the Civil Pr-ci- 
dnre Oode. 

The oily reason stated frr the view 
that section 151 oouli not be cilled in aid 
in this oaee is that the provisions of the 
two rulas whioh were overiiIden by virtue 
of that section are clear and imperative. 
The laarned Judge writes : “The provisions 
of rules 1 and 4 of Order III of the Civil Pro¬ 
cedure Oode are quite char and imperative 
and, therefore, I hold that the hwer Court 
oould not, undtrsco'ion 151 of the Civil Pro¬ 
cedure Ocde, mtka an order which had the 
effect of ntllif?ing the provisions of the said 
ruhs.” But ly its very terms section 151 
does, in c-r'sin fpeciied circumstar cos, 
ntllify the char and imperative provisions 
of the Ocde as well as tho?e that are 
ambiguous cr advisory, if any of the litter 
classes exist The provisions which oannot 
bs nullified by virtue of the power mentioned 
in that seolion are Eot those that are char 
and imperative but only those whose operation 
io the particular case v.ill not defeat the 
ends of justice erlead to abuse of the process 
of the Ooorfc. 

- I am sfiongl? inclined to agree with 
the learned Mansif that the present case is 
a proper one for the application of section 
151. But the power there mentioned must 
be used very sparingly and only ia the list 
resort, if oily b( erase of the great danger 
of mistake as to what the justice of a given 
oree may be, and the same result can here 
e achieved in aoaordmoe with the letter 
as well as the spi,ifc Q f the law. The funda¬ 
mental assumption mads by the harned 
Pleader for tte plaintiff, to which both 
Judges who dealt with the case and both 
parlies have pU elong assented, is that the 
vakalatnama executed for the purpose., cf the 


suit in the Senior Munsif's Court expired 
with the return of the plaint and dii not 
enure for the purposes of the farther proceed¬ 
ings in the Junior Munsif’s Oonrt. This 
appears to me to be wrong. Under rcl) 4 
(2) of Order III the original appointment of 
the Pleader in the Senior Munsif’s Court re¬ 
mained in force till all proceedings in the suit 
were ended so far as regards the plaintiff. 

The express proviiim that a vahaht- 
nama remained in force till all proceedings in 
the suit were ended first appeared in the Civil 
Prco-dare Oode of 1832. Bat the principle 
hai baen acoepted long before (hit. In 
l w d7 ia Shih Mukhun Laly, Sreekishen Singh 
(l) the Calcutta High Court allowed a 
Pleader to appear without fresh authority 
in an application fer leave to appeal to the 
Privy Council beaause he had filed a cakalat- 
nama in the appeal to the High Court. 
Similarly, in 186y the Pleader who had 
appeared in the original suit which was 
dismissed in default was held, ia Hajah Sutto 
Ohurn Qhoisal Bohidoor v. Suroop 0hander 
Von (2), not to require a fresh vokalitnama 
to enable him to file an application for 
restoration. In 1892, io Raghunath Singh v. 
Raghubir Sahai(S) t the Allahabad High Oonrt 
allowed a Pleader to pnt in an application 
for the restoration of an appeal that had 
been dismissed in default by virtue of the 
zakalatnama authorising him to conduct the 
appeal. Lastly, the Bombay High Court 
ia 1895 enunciated, in Sadathio Qanpatrao v, 
Vitlhaldat Nunchand (4), the principle that 
has always been accepted sines then, that 
fer the purposes with whioh we are now 
concerned execution proceedings are a part 
of the original siit. I cm see no difference 
in principle between theseoasrsand thatof the 
present appellant. 

I wish to guird myself carefully 
against beiog understood to say that the 
presentation of a plaint in the proper Court 
after its return to the tlaiotiff by a Court 
to which it had been wrongly presented, is 
always continuation of the proceedings in 
the suit originally inslituted, for the pur¬ 
poses of rule 4 (2) of Order III of the Civil 
Procedure Code. All it is necessary, and 

(l) 8 W. B. 92 
. (2) 12 W. R 466. 

(3) 15 A. 65} A. W. N. (1892) 222; 7 Ind. Deo. 

(n. b.)761. 

(4) 20 B. 198$ 10 Ind. Dec. (n. sj O&J. 
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therefore, all it is permissible, for me to say 
is that in this particular case the proceedings 
in the suit instituted in the Ocurt of the 
Senior Mousif did not end so far as regards 
the plaintiff for the purposes of rale 4 (2) 
of Order III when that Court returned the 
plaint to his Pleader, but were sontinned by, 
and in, the proseedings in the Oonrt of the 
Junior Mursif. 

The vakclatnama filed in the First 
Oonrt was not, as a matter of fact, produced 
with the plaint in the Seeond Court, but that 
is because it was mistakenly supposed by 
both Courts and by the Pleader to have 
expired and had been retained in the First 
Oonrt ; it was mentioned in the applies- 
tion put in with the plaint in the Second 
Court. For these reasons I hell, that the 
suit was not barred by time, and as the 
appeal was decided on that pralimioary issue 
the case must be remanded to the lower 
Appellate Oonrt for a fresh decision on the 
merits. Costs in this Court will follow 
the result. There will be no certificate for 
the refund of Court fees. 
b. m. & x. H. 

Case remanded. 


CALCUTTA HIGH COURT. 

Civil Rule No. 577 op 1921. 
December 21, 1921. 

Present •.—Mr. Justice Snhrawardy and 
Mr. Justice CnmiDg, 

PANOHANAN PODDAR and another— 
Plaintiffs— Petitioners 

versus 

KHITISH CHANDRA alias BHOLA 
SAHA and oihbbs—Dependants— 
Oppobitn Parties. 

Contract Act (IX of 1872,), s. 26 (8)— Acknowledg¬ 
ment of barred debt—Implied promise to pay — Limi¬ 
tation Act (IX of 1908,), 8. 19— Renewal of barred debt. 

A document renewing a debt which had already 
become barred by limitation, cannot operate aa an 
acknowledgment under section 19 of the Limitation 

Act. 


An unconditional acknowledgment of a barred 
debt cannot be given effeot to, as giving rise to an 
implied promise to pay within the meaning of 
section 25 v 3j of the Contract Aot, 

Rule against the order of the Sub Judge, 
First Court, Pabna, exercising the powers of 
a Court of Small Causes. 

FACTS appear from the judgment. 

Babu Oharu Ohanira Sen (with him 
Babu Brojsnira Kumar Ray) % for the Peti* 
timers—I submit that I am entitled to 
resover even if it is a barred debt. 
Refers to seslion 25, clause (3), of the Indian 
Contract Act. The opposite party promises 
to pay the amount. I contend that when 
the defendant’s predecessor executed the 
hotchita I am entitled to recover the amount 
due. Barred debt is to be regarded as the 
consideration for the contract. I submit 
that it is a promise to pay. I do not 
siy that it is an acknowledgment, but it 
is a fresh promise to pay. Refers to 
illustration (e) of clause (3\ section 25, 
Contract Act. 

[SuaRAWARDY, J.—Unle3s there is express 
promise to pay you cannot come under 
Bastion 25, Contract Act.] 

I submit that if the defendant says, 
1 admit I owe you so muoh,” that amounts 
to a promise to pay. 

[Cuming, J.—No, th ; s is merely an 
acknowledgment, and so the Limitation 
Act stands in yonr way ] 

I have already submitted that having 
regard to the provisions of clause (3) of 
section 25 and illustration («) of the 
Contract Act, my claim to recover the 
sum cannot be defeated. It is a clear 
promise to pay and is so enforceable under 
the law. 

Babu Jatindra Mohan Ohoudhury , for 
Babu Dwijendra Krishna Butt , for the 
Opposite Parties, not called upon. 

JUDGMENT.—Ooe Mohim Chandra 
Poddar and the plaintiffs were partners in 
a business. On accounts being adjusted in 
1312 Mohim Chandra Poddar executed a 
hotchita in favour of the plaintiffs on the 
2nd of Baisakh 1312 for Ra 227 11-9. 
This hotchita was renewed on the 7fth 
Magh 1315 by another hatchita in whieh 
this amount is mentioned as due. It was 
subsequently renewed several times in 1318, 
1321 and, lastly, on the 25th Pous 1324. 
The plaintiffs brought this suit basing 
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Ilia oause of action on the hatchita executed 
in 1324. 

The learned Snbordinate Judge of Pabna, 
exercising Small Cause Court Jurisdiction, 
dismissed the plaintiffs' suit on the ground 
that on the 7th Magh 1315 when the 
hatchita was renewed for the first time 
the debt had already become t’me*barred 
and eo it could not operate as an aoknow- 
ledgment under section 19 of the Limita¬ 
tion Act. 

It is argued in this Rule, which has 
been obtained by the plaintiffs, that the 
hatchita of the 7th Magh 1315 ought to 
be treated as a contract within the meaning 
of seo'ion 25, clause (3) of tha Contrast Act. 
That clansp, so far as it is pertinent to the 
present enquiry, says that “an agreement 
made without aonEideration is void unless it 
is a promise made in writing and signed by 
the person to be charged therewith # * * 

to pay wholly or in part a debt of which 
the creditor might have enforced payment 
but for the law for the limitations of 
suits." It is clear that such an agreement 
must be a promise to pay a barred debt. 
The hatchita as it stands is merely an 
unconditional acknowledgment of a debt 
which, at the date it was executed, was 
barred. If effect is given to such an 
acknowledgment, as giving rise fo an 
implied promise to pay, the provisions of 
the Contract Act would make the condition 
precedent of the debt being an existing 
debt as laid down in section 19 of the 
Limitation Act totally nugatory. We are, 
therefore, of opinion that the learned 
Judge is right in his view that the present 
suit is barred by limitation. 

.The Rule is discharged with costs to 
the appearing opposite party. We assess 
the hearing*fee at one gold mohur . 

s. D. 

Rule discharged. 
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LAHORE HIGH COURT, 

Lethrs Patent Appeal No. 188 Of 1921. 

February 4, 1922. 

Present Sir Sbadi Lai, Kt., Chief Justice, 
and Mr. Justice Campbell. 

RAM OH ANDR A— Defendant— 

Appellant 

versus 

RAGHBIR SINGH— Plaintiff— 

Respondent. 

Injunction — Discretion—Duty of Court—Injury to 
defendant. 

In dealing with suits for injunction the Court has 
to consider in each oase net merely whether the 
plaintiff’s legal right has been infringed or even 
materially infringed, but also whether, under all 
the circumstances of the case, he ought to be granted 
an injunction as the proper and appropriate remedy 
for such infringment. 

Qhanasham Nilkant Madkani v. Moroba Ram. 
chandra Rai, 18 B. 474 at p 488; 9 Jnd. Doo. (n. b.) 
825, relied upon 

Where a suit for injunction is prompted by a 
desire to cause injury to the defendant, the Court 
will refuse to grant an injunction. 

Letters Patent Appeal from the desree 
of Mr.- Justice Martineau (passed in 
Civil Appeal No. 2533 of 1920) dated the 
27th June 192', affirming that of the 
District Judge, Kama!, dated the 10th of 
August 1920. 

Mr, Manohar Lai , for the Appellant. 

Bakhshi Tex Chand , for the Respondent. 

JUDGMENT.—A perusal of the plan 
makes it perfectly clear that the portion 
of the wall marked C. D. in the sketch 
given in the judgment of the Muusif 
stands between two roomp, which belong 
to the defendant, and that the plaintiff 
cannot have any access to that portion 
of the wall without committing a trespass 
on the defendant’s property. The wall 
may be joint, but it is quite clear, and 
indeed it has been found by Mr. Justice 
Martineau, that “the pulling down of the 
wall and the building of the staircase" 
does no barm to the plaintiff, and that 
the mandatory injunction, if granted, would 
certainly injure the defendant. 

In these circumstances, we are of opinion 
that the plaintiff is not entitled to a 
mandatory injunction. As pointed out in 
Qhanasham Nilkant Madkani v. Moroba Ram• 
chandraRai (1), the Court has to consider in 
each case not merely whether the plaintiff’s 
legal right has been infringed or even 
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materially infringed, but also whether, 
under all the circumstances of the ease, 
he ought to be granted an iojunotiou as 
tbe proper and appropriate remidy for 
suoh infringement. It appears that the 
parties, though relative?, are on bad terms, 
and that the present suit for inianetion 
is prompted by a desire to aause injury to 
the defendant. 

We accordingly accept the appeal, and, 
netting aside the judgment of the Single 
Bench, dismiss the suit with coats through¬ 
out, The srose-ohjeitions are dismissed. 

z. K. 

Appeal acupted, 

(1) 18 B. 474 at p. 488; 9 Ind. Deo. (n. a. 825. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decrei No. 1435 

of 1920: 

February 10, 1922. 

Fresent Mr. Justite Greaves and 
Mr. Justice Panton. 

HEMANGIN1 DA SI— Plaintiff-Appellant 

versus 

• 

S1TAL MONDAL and another—Defendants 

— Respondents. 

Hindu Law—Joint estate—Separation in mess — 
Possession of one co-sharer , whether adverse to other 
co-sharers. 

In the case of a joint estate, the fact that the co- 
sharers are separate in mess, would not render the 
possession of one oo-sharer adverse to the others. 

Balaram Quria v. Syama Charan Mondal, 60 Tnd, 
Cas. 298; 24 C. W. N. 1057; 330. L. J. 34*, referred to. 

Appeal against a decree of the Officiating 
Subordinate Judge, Seoond Court, 2 A-Par- 
gauras, dated the 20th Februaiy 1920, 
reversing that of the Mans if, First Court 
at Bas'rhat, dated the 27th of January 1919 
FACTS appear from the judgment. 

' Babu Dwx endra Noth Mookerjee, for the 
Appellant.—I submit that the decision of 
tho learned Muneif is right and that of 
the learned Subordinate Judge is clearly 
'wrong in law and eo must be set aside. 
It cannot be denied that Motilal and 
Baikuntha separated, 


(1928 

[Greaves, J. —Motilal separated. He and 
Baikuntha were joint at the time of tbe 
lease. Far five years Baikuntha received rent.1 

Motilal and Baikantha separated in mess, 
but their properties were never partitioned. 
There is no finding as to separation of 
property. Till death Motilal lived in tbe 
same hari , but they were in separate mess 
no doubt. The worst against my client it 
that he did not hav9 possession and did 
n^t receive rent, nor did he pay rent to 
his superior landlord. Tbe very fast that 
the defendant raises adverse possession 
shows that their properties were n6t parti¬ 
tioned. Under the aforesaid circumstances 
the possession of Baikantha and bis heirs 
cannot ba held as adverse to Motilal’j 
heirs. Balaram Quria v 8yama Ohiran 
Mondal (1), is dearly in point an 1 disposes 
of the contention of tbe learned Subordinate 
Judge. 

No one appeared for the Respondent. 

JUDGMENT.—This is an appeal by tbe 
plaintiff against a decision of the Officiat¬ 
ing Subordinate Jadge of tha 2 t- Pirgannas 
reversing a decision of tbe Mansif . of 
Baeirbat. Tbe plaintiff sued for declaration 
of her title tr, and to establish her right 
to the root of, certain land. Har case was 
that the land belonged originally to one 
Motilal and that she acquired the land by pur* 
chase from Moti Lal’d successors in-interest, 
Tbe defence was that tha land belonged not 
to Motilal but to Baikantha and that tbe 
defendants were tbe heirs of Baikuntha. 
It appeared in evidence that tbe lands in 
Luit were acquired at a time when Moti¬ 
lal and Baikuntha were joint and, accord¬ 
ingly tbe plaintiff redaced her claim to 
8-annas share in tbe land claiming Moti- 
lal’s share. The Mansif decreed tbe suit 
in the plaintiff’s favour so far a9 regards 
the 8 annas share. Bat the lo*er Appel¬ 
late Oourt reversed the Munsif’e fi idi ig 
holding that Motilal and hid anoaeesjora- 
in interest were barred by the adverse 
possession of Baikuntha and his heirs. 
It is said that the lower Appellate Oourt 
was wrong in so holding and that lu¬ 


ll) 60 Ind. Cas. 298; 24 C. W. N. 1057; 33 C, It. J* 
344, 
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asmuok as Mokilal and Baikuntha only 
separated in mes3 and not in estate tbe 
possession of Baikantha and his heirs could 
not be held as adverse to their co-sharers, 
that is to Motilal’s heirs. We were refer* 
red to tbe ease of Balaram Quria v. £yama 
Oharcn Mondal (l), We think that the 
appellant’s sontenfcion is correct, and that 
the Monsif eorreotly stated the law on the 
point and that the Subordinate Judge has 
wrongly held, under the circumstance*, that 
the possession of Baikuntha and his heirs 
was adverse to Motilal and his heirs. 

The result ir, that we reverse the decision 
of the Subordinate Jadge and restore the 
decision of the Munsif. The plaintiff will 
be entitled to the sosts of this appeal 
and to her ooats in the lower Appellate 
Qourt. 

. W 0. A. Appeal allowed. 


\ 

C 


♦ 

LAHORE HIGH COURT. 

' Miscellaneous Sicjnd Civil Afpeil 

No. 1629 of 1921. 

\\ January 6, 1922. 

Present: ~ Mr. Justice Marliieau. 
HONDA RAM—Suaett-Judgment Debtor— 
k>i - Appillant 

' versus 

The Firm SETH KANWAR BHAN-SUKH 
NAND at MULTAN— Decree*Holder and 
The OFFICIAL RECEIVER, estate of Tag 
Firm NAND A Co. of MULTaN- Judgment. 

L Dibtor—Respondents. 

Limitation Act (IX of 1908;, Sch. I, Art. 162, 
Explanation I —Decree against principal and surety 
-^-Surety, liability of, only on default of principal 
Decree, whether joint —Execution proceedings against 
principal, whether effective against surety. 

l here a decree in a suit against a principal and 
His surety directs that the surety would be liable 
when the money is not realized from the principal, 
and owing to the principal’s insolvency an applica¬ 
tion for execution is made against the surety moro 
than three years after the date of the decree but 
within three years from the date of the application 
for execution against the principal, it is not barred 
in accordance with Explanation I of Article 182 of 
dohfldide 1 to the Limitation Aot inasmuch as the 


principal and surety are not made liable under tho 
decree for different portions of the subject-matter 
thereof but each is made liable for tho whole docrotat 
amount and, therefore, the decree is a “joint” one 
passed against both of them. 

Narayan Qanpatbhat Agsal v, Timmaya, 31 B. 50; 8 
Bom. L. R. 807, distinguished. 

Miscellaneous second appeal from an order 
of the District Jadge, Multan, dated the 
7ih April 1921, reversiog that of the Manaif, 
First Clas?, Multan, dated the 2ad Ortober 
1920. 

Lala Madan Oopal, for the Appellant. 

Dr. Ookal Ohand Narang and Lala Har 
Qopol , for the Respondents. 

JUDGMENT.—The firm of Kanwar-Bhan 
Snkh Nand obtained a money-decree 
in 1914) against Nand and Company as 
principal debtors and against Honda Ram. 
as surety, the decree reciting that Honda 
Ram would be liable if the money were not 
realized from Nani and Company. Execu- 
tion was first taken oat against Nand and 
Company, but they were adjudicated in¬ 
solvents, an! on the 16th Joly 1918 applica* 
tion for exeeution was made against Honda 
Ram. That was oonsigned to the reeord 
room, and in the fo. lowing year a 
fresh application was made which ie (be 
subject of tha present appeal. The Firet 
Court dismissed the application oa the ground 
that the decrea-holders should have first 
taken steps to recover their money from the 
property of Nand and Company, but the 
District Judge on appeal set aside the order 
and held that the decree-holders were entitled 
to proteed against the surety. The latler 
has appealed to this Gonr*. The second and 
third groands of appeal have not been 
argued, and the only contention put forward 
by Mr. M&dan Gopal on the appellant’s 
behalf is, that the decree was not passed 
jointly againBt Nand and Company and the 
snrety and that, therefore, as execution wes 
not applied for against the appellant till more 
than three years had elapsed since the decrea 
was passeed, the present application for 
execution is barred by limitation. 1 cannot 
agree with this contention. Nand and Com * 
pany and the appellant are not made liable 
under the decree for different portions of the 
subject-matter thereof, but each is made 
liable for tbe whole of the deoretal amount, 
The deoree is passed ‘jointly’ 1 agaioet both 
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the judgment-debtors notwithstanding tha 
fact that ifc iB to ba execated against the 
anrety only in ciaa the decree holders fail 
to realize it from the principal debtors. The 
previous applications for exemtion against 
Nand and Company, therefore, take effect also 
against the appellant under Explanation I 
to Artiele 182 of the First Sohedule of the 
Limitation Act, and the present application 
for execution against the appellant is within 
time. 

Narayan Ganpatbhat Ag»al v. Timmiyz (1\ 
whioh is sited on behalf of the appellant, ia 
not in point, aa in that case the sarety had 
made himself liable only under section 253 
of the Civil Procedure Code of 1882 (corres¬ 
ponding to seition 145 of the present Code) 
and there was no decree against him. 

The appeal fails and I dismiss it with 
•osta. 

a. D. Appeal dismissed, 

(l) 31 B. 50, 8 Bom. L. R. 807. 


CALCUTTA HIGH COURT. 

Civil Ruli No. 565 or 1921. 

February 7, 1922. 

Present: —Justice Sir John Woodroffe, Kt., 

and Mr. Justice Ghose. 

ABDUL HUQ awd akother—Pititioniri 

versus 

MOHAMADD N and akothbe— 
Opposite-Party. 

Calcutta Rent Act (III of 1920^— Government of 
India Act, 1915, (6 6 Geo, V, c, 60, 8. 107—Con. 

troller under Rent Act, Court of, whether Civil Court 
—High Court, power of, to interfere—Civil Procedure 
Code (Act V of 1608^, O. XX, r, 4 (2) — Judgment 
based on personal inspection—High Court, power of t 
to set aside. 

The Court of the Controller, appointed under the 
Calcutta Rent Act, is a Court of civil jurisdiction, 
and the High Court, by virtue of the general powers 
of superintendence conferred upon it by section 107 
of the Government of India Act, 1915, has power to 
revise orders made by the Controller [p. 303, col. k.j 

Where the judgment of a Court appears to be based 
solely on a personal inspection by the Presiding 
Officer, and contains no reference to the evidence 
taken in the case, it is liable to be set aside by the 
Sigh Court, [p. 303, cols, 1 & 2.J 


CASES. [1022 

Rule against an order of the Oourfc of the 
Controller of Rent3, Calcutta, 

FACTS appear from the judgment, 

Babu Mohendranath Roy, (with him Babu 
Santosh Kumar Bose), for the Opposite 
Party.—-This matter arises out of a decision 
of the Rent Controller appointed under the 
Calcutta Rent Asfc, I submit this Court has 
no power to revise the order under seetion 
115 of the Code of Civil Procedure, the Rent 
Controller being no Court under the Code, 

Bab l Manmatha Nath Moo\erjee (with him 
Babu Banda Qopal Baner.ee ), for the Peti¬ 
tioner.— I submit there ia no substance in 
the preliminary objection. It hai been held 
by this Court that the order of the Rent 
Controller is revisable by this Court. Far¬ 
ther seition 107 of the Government of India 
Ait ionfers wide powers of superintendence 
over all subordinate Ooarts fcy the High 
Court. The petitioner is a tenant of the 
premises. The rent was originally Rs. 180. 
Then the opposite parties took lease of the 
premises from the landlord and enhanied my 
rent to Rs. 400. Heme I applied for stand¬ 
ardisation of rent under seition 15 of the 
Caliutta Rent Ait. After the evidence waa 
adduoed by the parties the Controller went 
to the spot and inspected the premises and 
brushing aside all evidence, he same to the 
conclusion that the premises in question 
were excluded from the scope of the Act. 
The question is can he do thatP He held 
that the premises are godowns. I submit 
the Controller ha6 not acted as Court. Oar 
case was that the house wa9 partly let out 
for residential purposes and partly for storing 
hides. He has absolutely no jurisdiction to 
make each enquiry according to the rules 
under section 23 of the Act. He did not 
refer to the evidence at all and ought to have 
considered the original pnrpoae for which 
the premises were let. 

Baba Mohendranath Boy (with him Baba 
Santosh Kumar Bose), for the Opposite Parties* 
—This Oonrt has no powere to interfere nndar- 
section 115 inasmuch as the judgment ia. 
based on inspection note. We have die-, 
tinotly set oat the plea that the premises 
were let out as Lide godowns. The Com 
troller had to decide that question. In 
the Oonrt hslow no lease was prodneed and 
the whole matter had to be decided on oral 

evidence. There is evidence on the record tq 
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Bbow that the premises were used as godowns. 
He inspeated the plaae after the conclusion 
of the evidence. The mere omission to refer 
to the evidence does not vitiate the judgment. 

Baba if an mo tho n 3 th Mooksries replied in 
brief. 

JUDGMENT.—In this ease the petitioner 
who is a tenant who rented certain premises 
at a rent of Rs. 180 a month and whose rent 
wa9 enhanced from Rs. 160 to Rs. 400, 
asked that the standard rent might be fixed 
tinier the Calcutta Rent Act. Evidence was 
taken, we are told, from both partie*, and 
at the conclusion of the evidence the Con¬ 
troller went and inspected the premises in 
question and then wrote his judgment 
holding that the premises he inspected were 
ro v . “premises 1 * within the meaning of the 
definition in the Calcutta Rent Act. These 
“premises*’ are defined as “any building or 
park of a building or hut let separately for 
residential, charitable, educational or public 
purposes or for the purposes of a shop or an 
office including any land appertaining thereto 
and let therewith.** Tho Controller held 
in his judgment that this was not a case in 
which the standard rent oould ba fixed. An 
application was then made to this Court to 
revise that decision on the ground that the 
Rent Controller had acted illegally or with 
material irregularity in basing his decision 
npon his inspection without, it is said, any 
reference to the evidence which has been 
taken in the oase, 4 

' A preliminary objection is raised that we 
have no power in revision to interfere with 
the decision of the Rent Controller. It has, 
however, been held by this Court that the 
Rent Controller’s Court is a Court of civil 
jurisdiction and that the High Court has 
power to revise the Rent Controller’s orders 
under its general power of superintendence 
under section 107 of the Government of 
India Act. We see no reason for dissenting 
from that decision. It is then said that 
even if we have jurisdiction to hear this 
matter, this is not a case in which we 
should do so. His judgment is express¬ 
ed in such a way as to indicate, (whether 
it be the fact or not), that it is based 
on inspection only ; for no reference is 
made to the evidence which bad been pre¬ 
viously taken, Whether in fact the Judge 


had in bis mind snob evidenos and based 
his decision on such evidence we cannot 
say. We can only deal with the judgment as 
it is and draw sash inference as the language 
there used implies. We see no reference 
made to the evidence. Again, we do not 
know what use the learned Judge made of 
that inspection whether it was for the pur¬ 
pose of explaining the evidence, assuming 
that he had in his mind the evidence which 
he had taken, or whether or not the learned 
Judge’s decision was based direitly and 
solely upon such inspection. There must 
accordingly b9 an order directing the Con¬ 
troller to re-hear and determine the case 
upon the evidence relyiDg only upon the 
inspection in so far as such inspection may 
enable him to understand better the evidence 
which he has taken and which both parties 
have given. Whether or not further evidence 
should be allowed will be determined by the 
Controller. It may be that it has not b9en 
sufficiently clear to him and the parties that 
in order to see whether a property comes 
within the term “premises” as defind in ths 
Aot it is necessary to ascertain the purpose 
for which the premises were let. It may be 
that the actual user of the premises may be 
relevant on that point. In determining the 
case the Rent Controller should bear in mind 
the purposes for which the property was let. 
The Rent Controller will have to determine 
whether the premises in question were let 
for the purposes mentioned in section 2 
clause (c) of the Calcutta Rent Act, though, 
as I have sail, od the question what was the 
purpose of the original letting, the actual 
user of the premises may be evidence. I 
do not say it must be evidence but it may 
be evidence. This depends on the circum¬ 
stances of the case. 

The Rale, therefore, is mads absolute and 
the order of the Rent Controller is hereby 
eat aside and he is directed to determine the 
application having regard to the observations 
mads in oar jadgment. The hearing fee is 
assessed at fi7e gold mohurj in this Rule. 

The costs of this Rile will follow the 
event, that is, the hearing by the Controller. 

We may observe that thie matter haa 
been pending from a long time and we are 
told that a suit is now also pending in 
respect of these proceedings, We, therefore, 
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askthe-Rsnt Controller to- dispose o£ this 
matter as quiekly as possible. 

Let the resord be sent down to the Court 
below withoat delay. 

. W. 0. A. 

Rule made absolute . 


LAHORE HIGH COURT. 

Litters Patent Appeal No. 165 of 1921. 

Deiember 5, 1921. 

Present :—Sir Sbadi Lil, Kt., Chief Justise, 
and Mr. Justise Harrison. 

MUNSHI RAM—Defendant—Appallut 

versus 

MAGHAR MAL—Plaintiff and JAGAN 

NATH AMD OTHERS— DEFENDANTS — 

RESPONDENTS. 

Pre-emption—Transfer by vendee after institution 
of suit— Transferee, whether can set up superior right 
of pre-emption— Lis pendena, doctrine of, applicability 

of. 

Where after the inatitution of a suit for pre¬ 
emption the vendee transfers the property in 
dispute to a third person but the transfer is not 
made in recognition of the superior right of pre¬ 
emption of the transferee, the doctrine of lis pendens 
applies, and the latter cannot plead his superior right 
of pre-emption in answer to the plaintiff’s claim. 

Letters Patent Appeal from an order of 
Mr. Ju6tise Maitineau, dated the 13th May 
1921, passed in Civil Appeal No. 312 of 192 1 , 
affirming that of the District Judge, Ferozs- 
pore, dated the lO.h Decembar 1920. 

Dr. Ookal Chand Narang, for the Appellant. 

Mr. Badr^ud’Din Qurcs\i , for the Respond¬ 
ents. 

j JUDGMENT.—Od the 23th January 1919 
a plot of land was sold by Jagan Nath to 
Amar Nath, and on the 24th January 1920 
a suit for pre emption was brought by the 
plaintiff Msghar Mai. It is beyond doubt 
that he has a right of pre emption against 
the vendee, bat his elaim is resisted by one 
Mnnshi Ram who on the 25Ah Janaary 1920 
got the property by exchange from the 
vendee .Amar Nath; and the question h 


whether he can defeat the snit by relying 
upcn his superior right of pre eropbion. 

There ean bs no doubt that the jtransfer 
being made psndentelite eonld not adversely 
fcffeet the plaintiff's right as it existed at 
the time of the institution of the snit. It 
is, however, eontended that the doctrine of 
lis pendens ie not appFcab’e to the ease of 
a rival elaimant who by assarting his right 
of pre-emption a«quirea the property out of 
Court, and whose right to sue had not 
heiome barred by lapse of time before the 
date of transfer in bis favour. It is true 
that there are some judgments of the Punjab 
Chief Court whish lay down the rule that 
where, after the institution of a suit fcr 
pre emption another pre emptor asserted his 
right of pre emption privately, and the 
vendee in recognition of his right transfer¬ 
red the properly to him before the lis became 
contentions, the doctrine of l.'s pendens did 
not apply to sueh a transfer. Now, assume 
ing fcr the sske of argument the oorreat- 
ness of the above proposition of law, we 
have no hesitation in holding that it has 
no application to a case like the present 
where the transfer, as found by the District 
Judge, was not made in recognition of the 
right of pre emption. It is to be observed 
that the transfer in favour of the appellant 
was not a sale but an exobange, and that 
the deed makes no reference whatsoever to 
any right of pre emption. In view of the 
clear finding arrived at by the learned 
District Judge that the transfer was not 
made in recognition of the right of pre¬ 
emption, we must hold that the appellant 
was not entitled to rely upon the transfer 
in order to defeat the claim of the plaintiff. 

We accordingly dismiss the appeal with 
costs. L 

z K * Appeal dismissed. 


< > 
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LAHORE HIGH COURT. 

Civil Revision PmncN No 8.4 ok 1920. 

February 1921. 

Present :—Mr. Justice Chevi*. 

NABI BAKHSH— Defendant—Petitioner 

t irsus 

- MUHAMMAD ALI and another— 
Plaintiffs—Respondents. 

Provincial Small Cause Courts Act (IX oj 1887,), 
ScK Il t Art, 35 (iij —Suit for value of fruit removed 
from tree — Jurisdiction , objection to , not taken in Trial 
Court, effect of , 

A suit to recover the value of fruit removed from 
a tree is excluded from the cognizance of a Small 
Cause Court by Article 35 '»* of Schedule II to 
the Froju^cial Small Cause Courts Act, if the re¬ 
moval amounts to theft. 

The fact that no objection as to jurisdiction is 
taken in the Trial Court, has not the effeot of con¬ 
ferring a jurisdiction on that Court which it other¬ 
wise did not possess. 

- Petition, under Bastion 25 of Act IX of 
18S7, for reviiion of a desree of the 
Muo&iF, First Class, with powers of a Judge 
Small Cinse Ccurt, Batata, District Gurdaa- 
pur, dated the 15th October 1920. 

- Lai Mehr Oh and fc ahaian, for the Peti¬ 
tioner.. 

Lala Jogan Nath, for the Respondents. 
JUDGMENT.—This is a suit for the 
▼alps of fruit removed by defendant from 
a tree whilh plaintiff oUiraa to be hi). 
It has been decreed by a Small Cause 
Court. If the plaintiff’s ease be sorrect 
the defendants action amounts to theft and 
so the ease is not triable by a Small Oau?e 
.Court, seeArtisle c5 (ti) of the.Seconl Sche¬ 
dule to the Provincial Small Cause Courts 

A4tJ"' r m 

Lala ' Jagan Nath urges that objeotion es 
to jurisdistion was noi taken in the lower 
Court. 1 This is eorreet, but tbig will not 
•onfer jirisdictioo. And as the quejtion of 
title is involved it will be better to get 
it decided at odse by a jadgmeat wbioh- 
will he binding on the parties. Defendant 
should have objeated in the lower Court, 
and following the aouree taken in Jiaw 
Troiso&, n Srtcharan (1), the ease on whiah 
defendant relies-I aosept* this application 
and le'ting aside the lower Court’s desis’.on 
I dir eat the plaint to be* returned to a 
Coarb having jutisdiaiion, and I also order 
that -defendant shall pay costs in the Small 
Cause (Court, and iu this Court; I assess 
oosts in -this Court at R°. 16, and in thor 
loftor Court at Ra. 10. The Diatriot. 

20 
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Judge should make over the aase for trial 
13 some offiaer other than the Small Cause 
Court Judge who has already tried the case. 
S^amp on application to this Court will be 
refunded, 
w. o. A. 

Application accepted . 

(I) 41 Ind. Cas, 276; 21 C. W. N. 1109; 27 0. L. J. 
594. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 470 of 1921. 

June 29, 1922. 

Fresent :—Mr, Hallifax, A. J, O. 

BED PRASAD— Plaintiff—Appellant 

i ersut 

KANGALU— Defendant—Reipondint. 

Muati khairati tenants, different kinds of. 

Two classes of persons may be recorded as muafi 
khairati tenants. In one class a man may be entitl¬ 
ed to hold certain land free of rent as long as h6 
performs certain services, both tenure and exemption 
being dependent on the services and ending with 
them In the other are persons entitled to hold 
land as tenants, with an added condition that they 
shall pay no rent as long as they perform certain 
services, the exemption but not the tenure .being 
dependent on the services and ending with them, 
[p 30P, col. 1.] 

Appeal from the decree of the Additional! 
District Judge, Bihspur, dated the 14th 
of July 1921, in Civil Appeal No. 113 of. 

1921. 

Mr. J. 0 . Qhcsh, for the Appellant. 

JUDGMENT.—The fact that the defend¬ 
ant respondent and his ancestors have 
been recorded as “ muafi khairati ” tenants 
does nofcbirg but help to confirm the finding, 
of the two lower Courts that their exemption 
fr(m paying rent was for terviaes to be 
rendered to th&jnalgutar t: Tioh fervices to 

be rendered to the village, - . It) does not; 
Yelp a® to dccid®ip ; which of the two^classes 
pf persons. wh^> are recorded as ‘ muop 
k/ictta/i” the defendant falls. The, distinc¬ 
tion between tte two classes ia^erfeoily 
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clear and has been set oat in seve.al jub- 
lished lulings of this Ccuct, bat it has 
certainly Dot been grasped in either of the 
Courts below. A man may be entitled to 
hold certain land free of rent a? lorfg as he 
performs certain services, both tenure and 
exemption being dependent on the services 
and ending with them. That i 3 one class. 
In the ether are persons entitled to hold 
land as tenants, with an added condition 
that they £hall pay no rent as long ai they 
perform certain services, the exemption bu' 
not the ter ure teiDg dependent on the ser vises 
and eDdiDg with them. 

In this particular case the defendant 
admitted that his ter.ure as well as his 
exemption depended on the performance of 
certain services, though he added that the 
Services were to the village Rest House and 
not to the malguzar personally, and thoee 
he bad not ceased to perform This ia very 
clearly stated in bis written statement and 
be repeated it in unequivocal terms in this 
Court, where he appeared in person. What 
he said here was this : ‘ If I stop doing 
the wcik for which the land was given to my 
ancestors I shall have to give np the land, 
but I am still doing the work, as my father 
and grandfather did before me, that is the 

a 

work of the gnii, That is the work for 
which the land was given rent free to my 
ancestors, not the private service of the maU 
gutar." 

It has been found by both the Courts 
below that the services for which the land 
was given were private services to be rendered 
to the malguzar , and thia finding is further 
shown to be in accordance with actual fact 
by the entry in the wijib-ul-are drawn np 
in 1 910-1 i which tuds : Ta chakari mof 

malguzar ka ni,i naukar hai (Rent-free 
during service. He is the private servant 
of the malgvtar ), ” It is the basis of the 
oase for both parties that the defendant has 
oeased to retder these private services to 
jnalguz.r. He must, therefore, give np the 
land, which he is entitled to hold only so 
long as he doea render those services. The 
decree of the lower Appellate Conrt is set 
Aside and in lieu thereof it w ill be decreed 
that the defendant is to give possession 
of field No. 1172/3 D (area *61) in Biikona to 
the plaintiff. The learned Advocate for 
(be plaintiff- appellant has stated here that 


he abandons his claim for mesne profits up to 
the end of the agricultural year 1921-22. 

G. B. D, 

Decree tel azide. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 20l8 cr 1918, 

November 6, 1919. 

Fr's'nti —Mr. Justice Wilberforca. 

KARTAR SINGH—Plaint.ff — 

Appellant 

terms 

RILL A and others—Defend ints— 

R E«FO*DENTS. 

Shamilat land—Grazing rights-Land in excess of 
requirements—Appropriation of excess by proprietor — 
Ciul Procedure Code (Act V of 1908,/, O. XXIf, 
applicability *./—Legal representatives not brought on 
record —Bona tide mistake. 

In cases where the area of shamilat land, over 
which the grazing rights extend, is larger than that 
required by the persons with those rights, the 
proprietor of the shamilat may use the excess land 
for his own purposes [p 307, col. 2.1 

Bhola Nath Nundi v. Midnapore Zemindari Co., 31 
C. 505*; 31 I A. 7 * { 8 C W. N. 425} 14 M. L. J. 162; 

8 Snr. 1\ C. J. 611 (P. C.); Hansiaj v. Nurain Chand, 
13 Jud Cas. 716; 86 P. H. 1911; 229 P. W. R. 1911 , 
Gurditta v Dheru, 14 Iud. Cas. 66 160 P. W. R. 1912; 

16UP. L. R 19 2, Hira v. Nathu, 119 P. B. 1889, 
Nagina v. Baggtt, ICO P. R. 1881, followed. 

The provisions of Order XXII of the Code of Civil 
Procedure do not apply where through a bona fide 
mistake in the copy of the judgment, the legal 
representatives of a deceased party, though 
brought on the record in the Appellate Court, aro 
not brought on the record of second appeal; but 
even if they did apply, there would bo ground for 
extending the period of limitation. [p.J07,col. I.J 

Second appeal ficm Ihe decree of the Ad¬ 
ditional Judge.Hoshisrpur at Jollundur, dated 
the 11th April 1918, reversing' that of the 
Subordinate Judge, Sesond Class, Hosbiarpur, 
dated the 17th January 1917. 

Mr. Sundar Das t for the Appellant. 

La!a Fakir Chand , for the Respondent. 

JUDGMENT.— In this cate there is a 
preliminary objection that the appeal had 
abated, two of tte defendants, Ishar Singh 
and Hamir Singh, died during the pendency 
of the appeal in the lower Appellate Court. 
Their legal representatives were brought on to 
ihe record by that Court but by a mistake 
these legal iecreeentatives were not made 
respondents in this Court and it was not till 
some nine months after the ipstitution of the 



Vol. IjXvil] INDIAN 

KAKTAR 01*8 H V, KALLA, 

appeal that an application was made for the 
notification of this error. The error was dae 
to a mistake in the judgment on the pa-t of 
the Copying Department whiah did not show 
the names of the legal representatives, al¬ 
though they had loDg been brought on to the 
reoord. It i j urged for the respondents that 
the appeal has, therefore, abated as the legal 
representatives were not on the record in this 
Court but I do not consider that the provi¬ 
sions of Order XXII, Civil Procedure Code, 
apply to these circumstances. If they did 
&PPV, the mistake being a bma file one there 
woold be sufficient ground for extending the 
period of limitation. 

The plaintiff in this care, who is the pro¬ 
prietor of a large area of shamilat land, brought 
a suit for a perpetual injunction against 
odna maliht and other tenants of the village 
that they;should be prohibited from grazing 
the r cattle except on a small area of 198 
kanaU 13.. marlat which he considered suffici¬ 
ent for?their nee. The first Court held that 
the whole thamilat of 2126 kanol§ wai exoas- 
Eire for: the requirements of the dtfeodants 
and, after issuing a commission for inquiry 
as to thff'Buitable area to be set aside, granted 
the,{.plaintiff an injunction exo?pt with 
fegard to an area of 648 kanaU plus 92 kanaU 
and seme other rights which it is nnneces3ary 

to mention. 

. Against this decision the defendants ap¬ 
pealed and the learned District Judge, after a 
discussion of the law on the subject, held that 
the plaintiff was not entitled to restrict the 
exercise by the defendants of their graz- 
'Off rights to any particular portion of the 
2126 ken ilt , He, therefore, dimissed the suit. 

Against this decision a second appeal 
has been preferred and it is mainly argned on 
the contentions that the District Judge bas 
made a mistake of fact in cor sidering that 
the defendants are odna malikt of this land, 
and has also made a mistake in law in con¬ 
sidering that in such oases a proprietor is not 
competent to ass for his own purposes a part 
of land over which grazing rights have been 
Jriven, if that land is in excess of the 
requirements of the persons who have those 

righte. 

v It is clear that the District Jndge was in 
error in stating the defendants to be the 
odna malikt of the land in soil. They are 
qina malikt of the other land in the village 
bat plaintiff is the sole proprietor of the land 
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in suit and the defendants have only the 
grazing rights therein and also the right 
to cat wood for their own purposes. These 
facts are admitted by Ooausel for both parties 
before me. 

The only question, therefore, ic whether the 
plaintiff is entitled to restrain the defendants 
from the user of the whole area. It is clear 
that iu cases where the area over which 
grazing rights extend is larger than that 
required by the persons with those rights 
a proprietor may use the excess for his own 
purposes. The defendants cannot prevent 
him from developing any excess area and 
using it to its best purposes. This has been 
laid down in maDy judgments such as 
Bhch Nath Nunli v. Midnapore Zemindari Co,, 

(1), Hantroj v. Narain Ohani (2), Ourdiita v. 
JDheiu (3>, Hirx v. Nathu (l) and Nagina v. 
Baggu (5). Omreel for the respondents does 
not sirionsly contest this view but raises 
other objections agaiost the decision of the 
first Court which will have to be dealt with 
by the lower Appellate Court. He contends 
that it is not s l own that -the area allotted 
will give the defendants t&e ample grazing 
which they have enjoyed hitherto 
especially in the seasons of draught. It is 
also possible, he argues, that owing to 
improvements in cultivation the number 
of cattle of the defendant^ may increase. 
As for the rights in the wood to 
which defendants have been accustomed, 
he urges that in a restricted area, even 
if the wood is sufficient at first, the 
growth in futnre will be rendered precarious 
owing to the nnmber of cattle in a small 
area. All these arguments will have to be 
considered by the lower Appellate Oonrt in 
hearing the appeal on the merits. 

i accept this appeal and remand the case 
under Order XLI, rale 23, Civil Procedure 
Code, for decision of the other grounds of 
appeal. Costs to be costs in the cease. 

w. 0 . A. Appeal accepted ; 

Oate remanded, 

(1) 31 C. 503; 31 I. A. 76; 8 0. W. N. 425j 14 M. L, 
J. 152; 8 Sar. P. 0, J. 611 (P. 0.). 

(2) 13 Ind. Caa. 716; 83 P, R, 1911; 229 P. W. B. 
1911. 

(3) 14 Ind. Caa. 662; 150 P. W. R. 1912j 160 P. L, 
R. 1912. 

(4) 119 P ( B. 1889. 

(5) 100 P. B, 1861. 
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BOMBAY HIGH COURT. 

Second Civil Appeal No. 425 of 1321. 

January 20, 1922, 

Present: —Sir Norman Maolecd, Kt , 

Chief Jaatioa, and Mr. Justioe Coyaiee, 
KESHAY RAGHUNATH JOSHI 
— Plaintiff— -Ai pell aut 

versus 

GAFURKHAN DAIMKHAN BUBERE 
— Defendant—Respondent. 

Limitation Act (IX oj 1908,), Sch. I, Art. 134 — 
Mortgage—Sale by mortgagee as ostensible owner — 
Valuable consideration, passing of—Vendee, status of — 
Mortgagor, suit by, to recover possession — Limitation. 

When a mortgagee sells the mortgaged property 
us an ostensible owner, and there is valuable con¬ 
sideration for the sale, the right of the purchaser 
becomes unassailable by the mortgagor by the lapse 
of 12 years from the date of the purchase, under 
Article 134 of Sohedulo I to the Limitation Act, and 
the fact that . the purchaser comes to know of his 
transferor being only a mortgagee soon after the 
purchase would not stop the running of the time in 
his favour, [p 308, col. 2.] 

Bagas Umarji v. Nathabhai Otamram, 12 Ind. Cas. 
737; 33 B. 143 at p. 150; 13 Bom. L. R. 1057, 
approved. 

Second appeal from the decision of the 
Distriet Judge, Thana, ia Appeal No. 
342 of 1920, reversing the deiree passed bz 
the S&borJinate Julge at Panvel, in Civil 
Sait No. 328 of 1919, 

• Mr, P, B, Shingne, for the Appellant. 

Mr. Pendte (with him Mr. V. D , Limay3 ', 
for Respondent No. 1, 

JUDGMENT. 

Macliod, O. J.—The pluatiff sued to 
recover by redemption posjeesion of the 
plaint properly, The property had been 
mortgaged with possession in 1831 by one 
GaDpat Bhiva Otavan for himjelf and as 
guardian of his minor nephew, Krishna 
Babaji Ohavan, to the fir^t defendant’s father 
Marti nd. The equity of redemption even¬ 
tually same to two girls, Kocdi and Niri, 
from whom the plaintiff parohaLei in 1918, 

In 1902, Martand sold the property to 
the eesond defendant purporting to be the 
owner thereof, and tbe saeond defenlant 
baa sinca been in possession. 

*lt is elear then that any suit against 
tbe second defendant to recover possession 
of the suit property must fall ander Artiele 
134 of tbe Indian Limitation Act if it is 
not fihd within twelve years from the date 
of the transfer. But tho appellant wishes 


to rely on tbe fait that within a few 
months of the transfer, the seiond defend¬ 
ant acquired the knowledge that Martand 
was a mortgagee and not an owner. De¬ 
fendant No. 2 stated that he es'red Martand 
why be sold the proper'y if he was only a 
mortgagee, and Martand said he had become 
the owner in pursnarce of an agreement-, 
wlmh be prem'sed to give to the second 
defendant later on. Whether that story is 
true or not, tie Indian Limitation Act 
makes no provision for tbe eeso of a trans¬ 
feree who gives valuable consideration at 
the time of transfer from an ostensible 
owner, but finds later on that his transferor 
was only a mortgager, and not owaer of 
the property transferred. 

There does cot eeem to be any direct 
authority on this poiat. Bat unless direct 
provVon is made in the Act that on tbe 
acquisition of snch knowledge, the time 
wh:ch bad previously began to run against 
tbe rcorlgagor should atop, it is diffimU 
to say that the later knowledge cn the 
part of tbe transferee would prevent time 
running in his favour. Good faith is no 
longer required on tbe part of the trans¬ 
feree. Article 134 of the Indian Limita¬ 
tion Act XY of 1877 had the words “and 
afterwards purchased from tbe tiustee or 
mortgagee for a valuable eors'deraticr,” 
while in the present Artitle 134 the words 
are ‘ and afterwards transferred by the 
trustee or mortgagee for a valuable son* 
federation.” In Bagas Umcr i v. Nathabhai 
Utimrjm (1) it was pointed out (hat the 
alteration in tbe language of Article 134 
of the Indian Limitalion Aot (IX of 1908) 
was a ‘legislative recognition of tbe sound¬ 
ness of the view that tbe Article was 
intended to give protection to all trars- 
fer6rs fer value inoluding mortgagees.” 

Therefore, tbe appeal must be dismissed 
with ccsts. 

CoTAJif, J,— I 8gree that in the present 
etate of tbe law it is difficult to give 
effest to tbe contention raised on behalf 
of tbe appellant, namely, that five or six 
mmtls after tbe purchase tbe second 
defendant obtained the merfgage-deed it¬ 
self from Martand and that, therefore, be 

0)12 Ind Cas. 737; 36 B. 146 at n. 15T, 13 Bom. 
L. B- 1057. 
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bad knowledge of tbe nature of bis vendor's 
rights. The learned District Judge in this 
•onneetion observes :— 

“There ip, however, nothing to show, and 
no gcod reagon to believe that tbe recitals 
in his sale-deed were made in eollusion with 
him and the mortgage-bond was handed over 
to him at the time tbe sale-deed was pasted 
and not subsequently as stated by him. On 
the whole, therefore, I find upon the strength 
of the recitals in the sale-deed, that tbe 
mortgagee Martand had purported to sell 
the land as his absolute property and de¬ 
fendant No. 2 had purchased it as such. 
That being so, the ease is governed by 
Article 131 of the Indian Limitation Aet.” 

The learned Judge is right. When a mort¬ 
gagee sells tbe mortgaged property as an osten¬ 
sible owner and there is valnable eonsideration 
for the sale, the right of tbe purchaser becomes 
unassailable by the mortgagor by the lapse 
of twelve years from the date of the pur¬ 
chase, The mortgagee may be dishonest, the 
purchaser may not make any enquiry as 
to his vendor’s title, the mortgagor may 
be ignorant of the sale of his property 
by the mortgage: these faots no longer 
affect the rights of the purchaser who has 
given valuable consideration. Article 134 
of the Indian Limitation A cb (iXof 1^71) 
required “good faith” on hia part. That 
condition was, however, removed by Act XV 
of 1677 and is not re imposed by Act IX 
of liOS. The language of the enactment 
now in force being clear, the plaintiff’s suit 
must fail. 

w. o. A. 

4 Appeal dumxuei. 


LAHORE HIGH COURT. 

Oivil Revision Petition No. 79 o» 1922. 
(Formerly Oivil Appeal No. 1702 of 1921.) 

December 2', 1921. 

Trennt: —Mr. Justice Abdul Raoof. 
RADHA KISHEN GUARDI 4N OF 
Mutamm'it ViDYA, minor—Petitioner 

\er»ut 

KHUSHl RAM aed others— 2.«d Party — 

Respondent*. 

i - Guardians and* Wards ^Act (VIII of 1890), 3$. 31 (dj, 


47 —Order directing guardian to deposit money due to 
minor — Appeal — Revision. 

An order under section 34 'd' of the Guardians 
and Wards Act, directing a guardian to dopoBit into 
Court the money due to the minor is not subject to 
appeal, but the High Court may interfere in revision 
to correct a mistake apparent on the face of the 
record, [p. 310, ool. 1.3 

Petition for revision of an order of the 
Senior Subsrdinate Judge, Ludhiana, dated 

the 9th July 1921. ^ 4 , 

Mr. Kanttar Narair), for Mr. Sishan Naratn, 
for the Petitioner. 

Lala Badri Bat , R. B , for the Respondents, 
JUDGMENT.—This appeal purports to ba 

one under the Gaardians and Wards Aot, and it 
has arisen under the following circum¬ 
stances:— 

Radha Kishen, appellant, was appointed 
guardian of the minor, Musamm^t Vidya, by 
an order dated the 25th July 1918. The 
guardian oame into possession of certain 
ornaments and other propeities, both moveable 
and iramov able belonging to the minor. 
There were certain debts due to the minor 
which the guardian lealized. He also per¬ 
formed the marriage ceremony of the minor 
and had to incur expenses. Apparently under 
the provisions of section 34, clause (d) the 
Court called upon the guardian to file acoouots 
and to deposit into Court whatever may be 
due to the minor. Upon the statement pre¬ 
pared a sum of Rs. 2,580-8-10 was shown 
as being dae to the minor. The Court 
ordered this to be deposited, but appended a 
foot-note to the effeot that the sum of Us. 540 
belonged to the guardian himself, having been 
paid to his aocount by one Snltani lambirdar . 
If this foot note were to be given effect to, the 
sum dne to the minor would be Rs. 2,010 8-10 
only, but in spite of this note the Court by 
an oversight made an order directing the 
guardian to deposit Rs. 2,540-8-10 into Court 
within a fortnight. This order was made 
on the 9th July 1921. The present appeal 
is preferred against this order. On the 
appeal coming up for hearing the learned 
Conneel for the respondent raised a prelimi¬ 
nary objection to the heiring of it. His 
objection is that the present order does not 
come under any of tbe clauses mentioned 
in seotion 47 of the Gaardians and Wards 
Act. Seotion 43 of the Aot provides that save 
es provided by the last foregoing fleet*™, 
and by seolion 622 of the Code of Civil 
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Procedure, aD order made under this Aofc shall 
be 6n&l, and shall not be liable to be congested 
by suit or otherwise.' 

Mr. Kanwar Narain, the learned Counsel 
for the appellant, has argued that the order 
may possib'y corae under clinse ( •) of seotion 
47 , as the order amounts to an order reflat¬ 
ing the conduct or proceedings of a gua*- 
dian. The lairned Counsel for the respond- 
ent in reply argues that there is a speoifio 
proviso for such an order to be fond 
in clause Ul> of section 3fi, and no appeal 
has been given by-sec!iou 47 against an order 
made under clause (d). Looking at the 
several clauses of rec'.ion 47 it appears rather 
arrange why a right of appeal should not 
have been piveu against an order of such 
importance a< the order under appeal in this 
case, but unless the Legislature chcsss to give 
a right of appeal it is not open to an 
appellant to prefer an appeal agtimt cuch 
an order. In the Iasi resort, Mr. Kanwar 
Narain has asked me to treat this mat'er as 
a revision. Ordinarily. 1 would be flow to 
exeroise the revisions 1 powers under such 
circumstances, but in this cise t u ere 
is an apparent mUta'ie on the face of 
the record which must be oorreited. 
Evsn Counsel for the re'pondent admits 
that (here is a eleiioil mistake and the 
appellant cu'.ht t> have been orieied to 

depo-it Rs. 2.L40 8-10 and not Rs. 2,54) 8 10. 
I modify the order t> this extent in revnion. 
In other respect ii will s and The ad in¬ 
terim order for stay of execu'ion ij discharged. 
No order as to oosts. 

Z K. 

Order rr.oiifiel. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Rev.sioh No. 105-B o j 1921. 

June 23, 192>. 

Present :—Mr. Prideaui, A. J. O. 

RAJE UDAJIRAM alias GOPALRAO- 

4 0 

Defjndamt—Applica t 

V€T8US 

RAJE3HWAR axd ot^eas—Pli’.ntiffi— 

Nos-Applicant 

Stamp Act (II of , 189^, «, 01 —Partition decree, 


unstamped — Validity , whether can be questioned after' 
execution—Inadmissible document , validity of—Civil 
Procedure Code (Act Vof 190<), s. 152 —Alteration of 
decree six years after enforcement. 

The validity of a partition deoree which has been 
executed and acted upon cannot be called in 
uestion on the ground of its not being stamped, 
p 311, col. 2.] 

Jotindra Mohan Tagore v. Be joy Chand Mahatap, 
32 C, 4S3, Stamp Rejerence. by the Board of Revenue, 
In re, 23 Ind (’as. 9S; 6 A. '37 »2 A L. J. 113; 1 
0. L. J. 190, Thiruvengadathan Aiya v. Mangayya , 
12 Ind. Cas. 775; 35 M. 26; ( 1011 ) 2 M. W. N. 6.0, 
referred to. 

Although a document may be inadmissible in 
evidence, it does not follow that it is invalid, [p. 311, 
col. 2.] 

A decree which ha9 been allowed by the parties 
to be enforced for six years cannot be altered 
under section 15J, Civil Procedure Code. [p. 311, 
col 2.1 

Revision against the order of the Additional 
District Judge,' Akola, dated the 4th April 
19.1. 

Messrs. Af. K . F alh\e and D. W. Kathaliy, 
for the Applicant. 

Mr, K. K. Qunihe, for the Non-Applicants. 

JUDGMENT.—In Civil Sait No. 19 of 
1912 the parties were plaintiff Raje Ra- 
jeshwar Trimbak and defendants Raje Gopsl 
Kashirao, minor, • Moreshwarrao Ramrao, 
Laxmanrao, Jagjiwan-ao, Devidas and Amrif- 
rao On 6th May 1914 a compromise petition 
was put in and accepted by the Court on 
behalf of the minor defendant No. 1. That 
compromise petition divided the property in 
dispute and determined what each of the 
parties was to get. A decree was passed 
on the 15th May 1914 purporting to be 
in accordance with the terms of the compro¬ 
mise This decree has been acted on. On 
12th February J9^0 the plaintiff in that 
suit made an application, purporting to be 
under section 152 of the Civil Procedore 
Code, stating that there had b3en a clerical 
mistake in the deoree on the compromise, 
for in the coraprcm se application it was 
asked tbat defendant No. a should give 
notice to the plaintiff and to the other 
defendants every year in November and 
should sell by auction the Bazar after 
consultation with the others present at the 
auction and should divide the money accord¬ 
ing to their shares, and that the plaintiff 
and defendants-should sell the mango produce 
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in aoeirdanoe with their shara or keep 
them .for their own pee, Thesstwo matters 
had, throwTh an oversight not baen entered 
ia the decree in the suit. The applioant 
asked that they might be'entered in the 
deoree ia acoordanco with the terms of the 
compromise and that, the ' judgment and 
deoree ha amended accordingly. The non- 
applicants contested- the application s ating 
that it Was nob a clerical or arithmetical 
mistake. The Julge framed the following 
issue: Whether the omissions in the decree 
were accidental or intentional P The Judge 
who framed the decree was examined as the 
sole witness. He stated : I,see that clauses 

Nos. 2 and 5 from the application are re¬ 
ferred to neither in the judgment nor in 
the deoree. It is not possible for me to 
say positively from memory why reference 
to them was omitted from the julgment 
and the deoree. I mast have omitted re¬ 
ference to them being of opioion that they 
related to procedure with regard to enjoymant 
of certain property laid down for the guid* 
anoe of the parties themselves. My opinion 
must-have been that this porti >n cool 1 n >t 
be a; part of the decree to be executed 
through -sail ” On this evilencethe Julge 
came to the conclusion thaj; the am jndment 
as prayed for should be made in the decree 
and did s> purporting to act ujder sec* 
tion 152 Agaiost that trie? this application 
for revision has been fil id by the first 
defendant Giopal Rv>. Some of the others, 
namely, the plaintiff Ftajes >ar, Ramrao, 
Lixmanrao and Jagj wanrao ap. 1 ed against 
Oopelrao and Devidas in Civd Revision 

No. 17 -B of 1.2 L. . . 

It is cintended that the d crea could not 
be altered under section 152 as the fram3 
of the deoree sought to bo amended was not 
due to an accidental *lip or omission, that it 
was not the intention of tbe parties that al 
the details of the com promise shculd find 
a place in the decree and £hat the evidence o 
the Judge shows that the two points now raise 
were inten i >nally omitted from the desree.that 
a long time had passed since the passing of te 
deoree and it should not now be amended. The 
applioant in his revision cise also a kei for 
revision of the order passed complaining that 
the amended deoree invests the non-applicant 
alone with the power of dividing the sale- 
proceeds and has not allowed the applicants to 

auition their share of the Bazar and mango 


crops separately *. ia accordance with the 
compromise the applicants bad gob that right, 

1 notice from th< record that an application 
to amend the decree by the defendant No. 1 
Gopal was made on 23rd November 1914, bat 
this was abandoned on the 17th April 19 5. 

It is here contended that the dec ee is not 
a deoree at all because it has not been 
enlorsed on a stamped paper, I am referred 
to clause (15) of section 2 of the Indian 
Stam o Act which states that an instrument 
of partition includes a 6nal order for effecting 
a partition passed by a Civil Court. It is 
stated that a decree requires a stamp and 
it i i reoverabU under section 45. On the 


other h$nd ( when an instrument has baen 
admitted in evidence such admission shoal 1 
not, except as provided in section 61, be called 
in ’qu^tiou at any stage of the same suit 
or proceeding on the ground that the mstru- 
meat has not been duly stamped* In the 
present case the deoree was passed in 1914, 
or 8 years ago. It has been aoted upon 
and I do not think now its validity can be 
called in qnestion on the ground of its not 

being stamped. I am aware of the decisions 
in Jotind'a M?han Tago'e v. 3e;oy Ohini 
Mahatip (l). St imp Reference by the Board of 
Re,onus , In re (2) and Thiruvengadithan Aiyi 
v. Slang*V* (3), but in the preient case the 
diffnuby lies in the fact that the deoree has 
been executed and though a document may 
be inadmissible in evi lenoe i> does not follow 
that it; is invalid. It seemi to me it is too 
late at this Stage to call for a decree upan 
a properly stamped paper. On the other hand, 
it seems tome fairly obvioui that the omission 
to mention the Bazar or mango rights in 
the compromise decree was not due to a 
clerical cr arithmatical mistake and, therefore, 
section 152 of the Code of Civil Procedure 
does not apply. Nor does, ia my opinion boo- 

tion 161 cover the case. The parties allowed 

a decree to be enforced for six years before 
any of them really attempted to get it 
ohangad and 1 thin! they are now bound by 

its terms t ,, . 

I set aside the amende! order of the lower 

Court., In Civil Rsvisiou No I0> B of 1921 
the applicant will get his costs from the non- 

{ 2 , 23 Ind 8 Cas. 98; 86 A. 137; 12 A. L. J. 113, 1 O. 

L \V« I*d. Gas. 776, 36 M. 20, (1911) 2 M. W. N. 

gjg ___ m 

•gee seotion 35 of the Stamp Act—[^0 
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applioRnts. I fix Pleader’s fee at Rs. 15. It 
i» unnecessary to pass orders in Civil Revision 
No 171. B of 1921 beyond stating that the 
application is dismissed, for both applications 
were heard together and order already passed 
for coEts is sufficient. 

8 * D * Order set aside. 


LAHORE HIGH COURT. 

Civil Rivibiom Petition No. 551 of 1921. 

• January 11, 1922. 

1 Fres'nt: — Mr. Justice Abdul Raoof. 

Tfli SECRETARY of STATE for INDIA 
in COUNCIL, TaaocQa tbe COLLECTOR 
of DELHI—Difindant—Prtitionir 

tsrsus 

•M888RP. SHAM LAL DEOKI NANDAN of 
DELHI—Plaintiffs—Respondents. 

Railways Act (IX of 18(0 )—Carriage of goods by 
>■Railway at Railway risk—Short weight—Railway Com - 
yany, refusal of, to give “open delivery"—Cause of 
action—Suit for value of goods. 


Where goods are consigned for carriage by Bail, 
way, at Railway risk, and at destination are found to 
be short in weight, the fact that the Railway Cora- 
pany declines to give “open delivery/* of the con- 
flignment affords no cause of action to the consignee 
to maintain a suit for the value of the goods, there 
;being no provision in the Railways Act to make it 
incumbent upon a Railway Company to mako “open 
delivery,” [p. 313, col. 2.] 

Jwala Pershad and Co. v. Great Indian Peninsula 
Railway, 21 Ind. Cas. 418; 11 A. L. J. 772, relied npon. 

Petition, under section 25 of Act IX of 
.1687, for revision of the decree of the Judge, 
Small Cause Court, Delhi, dated the 21st 
April 1921. 

Lala Jat Lai, R. B., Acsistant Legal Re¬ 
membrancer, for the Petitioner. 

' Lala Sardha Rum, for the R9spondente. 

JUDGMENT.—This wae a suit for the 
recovery of Rs. 447-8 9, - The claim was 
•originally made against the East Indian 
Railway Company, but the plaint was sub- 

\sequently amended and the Secretary of 
State for India in Council was also impl.ad- 
ed as a co-defendant, the reason beiDg that 
the parcel in respect of which the claim 
•was preferred had been earried aim on the 
N. W. State Railway. The following fasts 
will disclose the nature of the claim : — 

The plaintiff wie the endorsee f or value 
of one box of eoent under Railway R 3 . f i D fc 

No. 393109—D f dated th$ lltu July 1920 


from Karachi to Delhi. The plaintiff went 
to take de’ivery of the parcel from the 
Railway Authorities at Delhi, but finding 
that there was a deficiency of half a eeer 
in weight called npon the authorities to 
open the parcel, compare the oonteuts 
with the lists contained in the beejak and 
effect, wbat is technically called, an open 
delivery. As the Railway Authorities refused 
to give an open delivery the plaintiff did not 
taka delivery of the consignment and left the 
parcel with the defendants. It may be 
mentioned that before the parcel was weighed 
the plaintiff had given a clear receipt after 
paying freight., etc. The plaint alio stated 
that the parcal had arrived in a pilferred 
condition. Paragraph 5 of the plaint states 
the oanre of action for the olaim in the 
following wordf: — 

"Oan?e of action arose at D<lhi in July 
1920 when goofs were found ia a pilferrei 
condition and plaintiff was not allowed to 
ooropare it with the beejak," 

The detail of tbe c'aim is given in the 1 
plaint as fellows: — 


Value of scant 
Railway freight 
Terminal tax 
10 per sent, profit 


R*. A. P. 
... 380 II 3 

... 8 4 a 

... 0 3 6 

... 58 6 0 


Total ... 447 8 9 


The ol«im was resisted mainly on the 
following grounds, namely: —(i) that the 
cors gnment had arrived at Delhi in good 
condition and was delivered accordingly ; (2) 
that tbe plaintiff took de livery of the consign- 
ment under a clear receipt and paid the 
freight R«». 8*4 0 due on it at Delhi on tbe 
21sfc July 1921, bat subsequently he rafaeed 
to remove the consignment as tbe contents 
of tbe pared were not compared with the 
bce)ak in his possession, and (3) that sesti« n 
75 (l) of the Indian Railway Companies 
Act ab:olutely exonerated the North Western 
Riilway from all liability in the transaction. 

The following issues were fraraad by the 
Judge cf the Small Cause Court : — 

(I) Are the goods in this case such as 
are exempted under section 75 (1> and 
tb<» Railway is not liable P 

(2> Did the plaintiff take delivery on' a 
clear receipt and refused to taks up the goods 
- afterwards P ----- 
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f3) Or, did tbe plaintiff deliver the 
Bailway receipt and sign the register in pur- 
■name of the practice of the'Railway by which 
every owner of goods is bcund to tender the 
Railway receipt and sign the Railway register 
before he is allowed access to the goods P 
(4) If the pi untiff is entitled to his claim, 
what are the damages enffered by himP 
. On the first issue the learned Judge 
held that the consigimsnt consisted 
of perfumery and was not excepted under 
danse ( q ) of Schedule II, that it did not 
require to be . insured and that, therefore, 
tbe Railway was rot absolved on that groord 
alone. It is common ground that the g»fdi 
were despatched at Railway risk. On the 
second issue the finding if, that the outer case 
of the pared was ia good condition, and 
that there was a deficiency of half a seer 
in weight. The contents were examined and 
compared with the original invoice of 
Meesrs. Zambia, L : mited, by the Commis¬ 
sioner appointed by the Court and it was 
found that two items out of No. 502 and 
three i'ems cut of No. 504 were mi'sing. 
The Court was of opinion that the Railway 

Anthoiities were not justified in refnsing to 

give an epen delivery merely because the 
outer c nlitiin of the parcel was good. 
Finally, tie Oorrt arrived at tbe conclusion 
tha f , in the ordinary ccurse, if tbe Railway 
bad agreed to give open delivety the liability 
would have extended merely to the extent 
of the deficiency, but es tbe goods were on 
■Railwey risk and as there was a deficiency of 

half a sttr in weight, lb* 
juatiBed in rtfating to take delivery and that 
tbe Railway waa liatle for the amount 
claimed. The claim was accordingly decreed, 
and tbe Secretary of State has come up m 
revision to ll ia Court. Two plea, are taken 
in tbe petition for revision, namely, UJ that 
the defendants were not bcund to offer open 
delivery and that the plaintiffs vrere boond 
to accept delivery as tendered, and (2) that 
the geode in question were excepted articles 

under Schedule II of tbe Indian Railways 
it, ie 90. . . 

1 hie last pies, has, however, teen /ban- 
donad and bas not been pressed by Mr. 
Lai, Aeeiftant Legal Remembrancer, ihe 
only question that lac been pressed and 
(requires determination ic that cor tamed in 
if ba No. J, Wbat I have to decide wbe- 
th^r the refusal by tbe Railway Authorities 


to effect what ifl called an open delivery 
gave any cause of action to the plaintiff 
for tbe present .claim. There is no provi¬ 
sion in the Railways Act making it incum- 
bent npon a Railways Company to effect an 
open delivery, nor has aDy rule or regulation 
been brought to my notice, according to 
which the plaintiff could insist upon tbe 
Railway Authorities to open the parcel and 
compare its contents with the items given 
in the beeiak in bis possession. The plaint¬ 
iff, therefore, was not justified in refusing 
to take delivery of the parcel and then to 
p-efer the claim for the price of the goods. 
In support of this view I may cite the case 
of Jwali Perthcd and Co. v. Great Indian 
Peninsula Railway d). The facts of that case 
were almost similar to those of the present 
case. The learned Judge, who decided the 
reported caie, made the following observa¬ 
tion with reference to the facts of the case. 

“Tbe qaeition ir, whether or not the Rail¬ 
way Company bas committed any wrong by 
reason of which damage has accrued to the 
plaintiff. Tbe wrong alleged is the refusal 
to grant the 'open delivery.’ The learned 
Yakil for the plaintiff is unable to show me 
any rule of tbe law or any rule of tbe Railway 
under which, in oircumstancss like the pre¬ 
sent, a ooDsignee can demand that the 
Railway Company shall open a consignment 
and allow him to examine it before giving up 

the Railway receipt.•.It 

seems to me that the pliintiff’a action, 
though entirely bom file, was mistaken. 
What he ought to have done was to enter 
on the back of the receipt the fact that the 
actual weight was less than that entered 
in this receipt and slio the fact that the 
Goods Clerk had refused to open and examine 
the consignment. He should then have 
signed tbe reseipt, tendered the freight and 
taken delivery. It would then have been open 

to him to examine.either at the Goode 

Shed...or eleewhere and he then would have 
had a good oase...for recovery of damages for 
the loss sustained, if any. The consignment 
was carried at Railway risk. Instead of 
doing this, tbe plaintiff himself refused to 
take delivery.” 

As already observed, the plaintiff has no 
oause of action to maintain the suit accord¬ 
ing to law. , 

(l) 21 Xnd, Oaa. 448; 11 A, L, J. 77^» 
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T, therefore, allow this application for 
revision and set aside the decision of the 
Court below. The plaintiff, however, is 
entitled to the price of the items dissovered 
to be missing. I, therefore, grant a decree 
for the prioa of the two items out of No. 502 
and three items out of No. 504 of the bsej sk. 
The amount due to the plaintiff will be 
determined in the execution proceedings. 
As the suit, however, as put in the plvint, 
fail 3 , the plaintiff must pay the costs through¬ 
out. The result i°, that the decree of the 
Court below is modified, 
w. c. a. 

Be vision allowed. 


ALLAHABAD HIGH COURT. 

Second Civ.l Appeal No. 79 cf 1921. 

May 10, 19 

Pieient: —Mr. Jantise Lmd*ay and 
Mr. Justice Kanhaiya Lil. 

HANS RAJ and OT3ER3 — Defanda\TS 

—Appsllahts 

tir us 

Musammat SOMN1— Flukt ff— 

Respohdest. 

Hindu itridow — Alienation without legal necessity —• 
Alienee building on land alienated, position of — 
Transfer of Property Act (IV of 1882J, s. 51, appli¬ 
cation of. 

A mortgagee of a piece of land from a Hindu 
widow who advances the loan without making 
proper enquiries about there being any legal 
necessity for the same, and builds a house upon 
the land, cannot, when the mortgage is declared 
invalid, claim the cost of the house inasmuch as 
he did not act in good faith, but he may be allowed 
to take away his materials, [p. 316, ool. 1.] 

Bhagwat Dayal Qingh v. Ram Ratan Sahu , 65 Ir.d. 
Cas. 69; 20 A. L. J. 26; 26 0. W. N. 267; il922» 
M. W. N. < 02; 86 C. L. J. 12!; 42 M. L. J. 243; 4 U. 
P. L. E. (P. C. • 7; 24 Bom. L. B. 336; 3 P. L. T. 229j 
15 L. W. 481 (P. 0.\ distinguished. 

Setond appeal from a decree of the 
Additional Judge, Gorakhpur, reversing a 
decree of the City Munsif. 


Mr. S, 3 . Saitry for Mr. Haribant S-iAui, 
for the Appellants, 

Messrs, l.wir Satan and Harnanian 
Prasad t for the Respondent. 

JUDGMENT.—The dispute in this appeal 
relates to a bouse situated in Gorakhpur 
eity. The house was originally an eholrsnre, 
belonging to Chunni. Ohuani d ed leaving 
two widows, Musimmat Pati and Mutammat 
Somni, and a daughter, Musammat Gauga 
Dei. In 1910 a partition took placb where¬ 
by the disputed enclosure was allotted to 
the share of Mutammat Pati. On the 7th 
of September 1914 Musammat Pati mort¬ 
gaged that land with Hansraj for Rs. 150 
stating that R*. 25 out of the same 

were required for. the repairs of her own 
dwelling house and Rs. 125 fjr giving a 
saste dinnir in ocnnec ion with the death 
•eremonies of her husband. Her hurband 
had died about 4 years earlier. The Court 
of first iustante found that Rs. \25 had 
been borrowed for the purpose of repair¬ 
ing the dwelling house ostupied by Musim* 
mat Pati, whioh was in a dilapidated con¬ 
dition, but there was no . legal necessity 
fcr borrowing Rs. 125 for giving a caste 
dinner. It, however, awarded Eg. €00 to 
the mortgagee on arconnt of the- cost of 
sonetruotiog a house over the disputed 
land after the mortgage. On appeal the 
Additional District Jadge same, to the 
conclusion that there was no legal necessity 
whatever for the mortgage and that the 
mortgager was not entit’ed to claim the 
res', incurred by him in snnstiuiting a 
house on the disputed land. He aroordingly 
flowed the slaim and diresfed the de¬ 
fendant to remove ihe materials of the 
bouse sors'.ructed by him, within two 
months from the-date of the deore?. The 
defendants have come here in second appeal 
and the main points argu d on their be¬ 
half are: (1) that on the facta found the 
mortgagee was entitled to slaim Rs. 150, 
the entire amount lent by him to Musammt't 
Pati, and (2) that in any event he was 
entitled to the value of the improvements 
made by him under section 51 of the 

Transfer of Property Aot (Ast IV of 
1882). 

With regard to the first point it i 8 stated 
by the learned Additional Distrijt Judge 
that Musimmat Pati’s means were sufficient 
to enable her to repair the house, whieh 
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lb. was oooupyiog, and that the taste 
dinner had already been given by UutammU 
Somni within a fortnight of the death of 
her hushind. In view of those fact, i 
nan hardly be tail that there was any legal 
neoea.ity for Musamvtni Pati to have borrowed 
the money for repairing the house or to 
•i»e another dinner to tha people of her 
•as'.e in response to their wishes in the 
matter. The 1-a-ned Additional Dutrio 
jndge observes that it wai ninal an* per- 
hapa the duty of the widows to give a 
•aete dinner soon after the death of their 
husband and that suoh a feast had been 
given by Muwmmaf Somni. We a-e no^, 
therefore, in a position to say that a se load 
feast was neoessary ani that the mor gig 

^With'regard to the second point, seotion 
51 of the Transfer of Property Aet has 

no aptliiation. It applies only to 

of a transferee of immoveable property, who 

makes any improvemant in the property. 

belieUg in good faith that be i. absolutely 

entitled thereto. But in the °‘ a ® of “ 
Hindu widow a per.on dealing w.tb her 
w ild ordinari’y know that ehe has o y 
a life-intere t and hs can reasonably be 
expected to make eiquneias to whether 
there was any legal nec.ssity for the mort- 
gage and whether tha widow had any 
light to make the transfer. The mortgagee 
cannot be said here to have aatad in good 

faiih in dea'ing with saoh a widow .o aa 

to-affsot more than her l.'e i Q *e' e t. Toe 
1 a-ned Oonn.,1 for the dsfendant^pe 
lante relies on the decision in 
Da V al Singh v. Bam Batin 
tD. fcut in that cue the eali woe bel 
{o have bean partially mode for legal 

necessity, and the improvaments made °°“* 
“Lted oi the erection of seven or' "ght 
big tanka and tha sonstrap'.i in of e.dyke 
iot the purpose of irrigitioo, wb.eh had 

the effect of permanently , th 

rental value of the disputed Property. 
Muiommaf Pati i» dead and her 
has reverted now to the plain i 
vorahip. It ia not necessary to 6 “‘ 9r ’ nt 
the other questions raised in this appeal. 

(1) 05 Ind. Oaa. 09, 20 A. L, J. J0 0. W. N. 

257, (1932) M. W. N. 102, 3o 0. L. J. “• 

m 4 U. P. L. R. IP. o.) 7, 24 Bom. L. R. 330, 3 P. 

U T..*29, .15MWs48l (P. O.J. 


The learned Counsel for the defendants* 
appellants asks for three months tiuie for 
removing the materials of the house o Mi¬ 
strusted by the defeodant-appellants. 

The appeal.is dnmis>el txsapl u ®° 

far that we extend the time for the removal 

of the mate.iils to thru' month, from 
tho data of the doores of this Cjurt. Tbe 

defendants.apps'.lants will bear their own 

cists ani pay thoie of tha plaintiff-res. 

poDdeLt. 

Appeal disnissei. 


N. H. 


PATNA HIGH COURT. 

Appeal from Appellate Dicree No. 133 op 

1921. 

May 11» 1^2 

Present -.—Mr. Jostle Ooutts and 
Mr, JnstUe Das. 

RAM LAL SINGH and ot.isbs-Pliist.mj— 

Appellant* 
t ersus 

Mu.nn.mof BIBI SHAHRUNNISSA and 

atZTeyZ'eZuib-J 

r-PowTZto execute mortgage, whether 

\ZaLlZer Zincur loau-Power to „gn, whether 

includes power to mortgage. 

MTV. o Qnh Registrar has attested under (section 

3 l W 2 h , e ofthe Eegwrltion Act a power.of-attoraey 
3’ U) ?• „ executed by aparda-nashin lady, it 

P ^n P °hn l n?-sumed that he was satisfied that it had 
will ^ Pr-sum exeC uted by the lady; bat a pre. 
been voluntarily “ 0 f evidence which throws 

sumption .8 only a■ ^ . fc . g of n0 avail 

th here thesis evidence on the record which would 

ISHfHSpSS 

^lu'TowcrsSaUorney ’ should be construed 
317, ooL ».] ^ a mortgage does not 

carry "i* a P 0WCr *> ent6r int ° * 

tr ^Zha%sVZ\ C %uratau Lai, 6 0. L. J. 400. 

Appeid from » de.i.ion of the Distri.f 
Ja Mes.r^Mn»«k and S. N. Boy, tor the 

AppflllftQts. 
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Messrs. Sultin Ahmed and B . 0. 8inha, for 
the Respondents. 

JUDGMENT. 

Da°, J,—This appeal tomes before us from 
the iudgment of the learned Distriot Judge 
of Gaya and arises out of a suit instituted 
by the plaintiffs against the defendants to 
enforte two mortgage-bonds exesatod by the 
defendant No. 1 through her attorney, Abdul 
Hakim. The Court of first instance gave the 
plaintiffs a mortgage-decree against the 
defendant No. 1 but on appeal tho learned 
District Judge has reversed the decision of 
the Court of first instanae. 

The mortgage-bonds, as I have mentioned, 
were exeauted by the lady through her attor¬ 
ney Abdul Hakim. The question whioh was 
debated before the Courts below was whether 
the lady had in faot exeauted the power-of- 
attorney in favour of her husband, Abdal 
Hakim, and whether the doauments were 
read and explained to the lady. The validity 
of the doauments was also sailed into question 
and it was argued on behalf of the lady 
that there was a distinat violation of the 
provisions of seation 33 of the Registration 
Aat. The learned Distriat Judge differing 
from the Court of first instanae same to the 
aonalueion that there was suah a violation 
and that it followed that the power-of- 
attorney was not exeauted and authentiaated 

in aaoordanae with law. 

Section 33 of the Registration Aat lays 
down that “ If the principal, at the Itime 
of executing the power of attorner. resides 
in any part of British India in which this 
Aat is for the time being in force, a power- 
of-attomey executed before, and authenticat¬ 
ed by, the Registrar or Sub Registiar within 
whose distriat or eub-distriat the principal 
resides ehall alone be recognised in Courts 
of law.” The learned District Judge came 
to the conclusion that the power-of- 
attorney on which the plaintiffs rely was not 
exeented in accordance with paragraph (a) 
of section 33 of the Registration Aat, but 
then he entirely ignored the provisions of 
the proviso to that section which provides 
that amoDgst other persons " persons exempt 
by law from personal appearance in Court 
shall not be required to attend at any Regis¬ 
tration Office or Court for the purpose of 
executing any Buch power-of attorney as is 
mentioned in clauses (a) and (6) of this 
section,” The defendant No. 1 is admittedly 


a parda txashin lady and accordingly is exempt 
by law from personal appearance in Court. 
She could not, therefore, execute the power- 
of attorney in the manner provided by 
paragraph (a) of section 33 of the Registra- 
tion Aat. Paragraph (2) of section 33 
gives the procedure which should bs adopted 
by the R3gistrar iu cases where persons 
exempt by law from personal appearance in 
Court are concerned. That paragraph pro¬ 
vides that In every such case the Registrar 
or Sub Registrar or Magistrate (as the case 
may be), if satisfiad that the power-of- 
attorney has been voluntarily executed by 
the person purporting to be the principal,, 
may attest the same without requiring bis 
personal attendance at the office or Court 
aforesaid,” In my opinion, provided the 
plaintiffs have established that the 
Sub-Registrar did attest the document 
after- being satisfied that the power- 
of-attorney was voluntarily exeouted 
by the defendant No. 1, the plaintiffs are 
entitled to succeed so far as this point 
is ooncerned. Unfortunately the learned 
District Judge did not consider the question 
whether the Sub-Registrar was so satisSed 
and whether he attested the document after 
being so satisfied. Mr, Manuk on behalf of 
the appellants urges that since the Sab- 
Rsgistrar did attest a power-of-attorney it 
ought to be presumed that he was satisfied 
that it had been voluntarily executed by the 
person purporting to be the principal. 
Toere is great force in the argument but 
still a presumption is only a rule of evidence 
which throws the onus on the other side 
and there may be evidence on the record 
which would lead the Court below to the 
conclusion that there was not evidencj luffi- 
cieak to saliify the Suh-R 3 gistrar that 
the power-of attorney wai voluntarily ex¬ 
ecuted by the defendant No. 1 io favour 
of her huoband. Whils I hold that the. 
decision of the learned District Judge is 
wrong on this point, I am cleaily of opinion 
that the oise mask go back in order to 
enable the learned District Jad*s to decide 
whether the fcJub-Regbtrar attested the 
power of attorney after being saticfhd that 
it had be 3D volintarily executed by the 
defendant No, 1 in favour of her husband. 

There is another point on which the learned 
District Judge has deiided this appsal in 
favour of the respondents, vie, the power- 
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of attorney gave authority to Abdul Hakim 
M to execute and admit its execution be¬ 
fore tbe Registering Officer all sorts of deeds 
as sale, mortgage lease, bonds eto. etc. and 
do tbe needful in tbe Registration Office;” 
The learned District Judge is of opinion 
that such a power-of* attorney has to be 
construed strictly and I entirely agree with 
him that all powers of-attorney have always 
to be construed very strictly. But when 
the learned District Judge says that a power 
to execute a mortgage does not carry with 
it tbe power to incur any loan I entirely 
differ from him. Mr. Sultan Ahmed, ap¬ 
pealing on behalf of the respondents, has 
relied upon the case of Roy Radha Ktsten 
V. Nauratan Lai (l). That was a case where 
it was held that a power to sign a mort¬ 
gage-bond did not carry with it a power 
to enter into a mortgage transaction. I 
entirely agree with tbe view which was 
taken in that case. It is worthy of ro‘e 
that in that case a distinction was drawn 
between a power to sign a document and 
a power to execute a document. In iry 
opinion the power to execute a document 
carries with it tbe necB6Eary power b to 
enter into the transaction itself. 

The other points have all been decided 
by the learned District Judge in favour of 
the appellants ; but there is another ques¬ 
tion which he did not deoide. It was con¬ 
tended in the Court of first instance on 
behalf of tbe defendants that, assuming it 
be held that tfce defendant No. 1 did execute 
tbe power of attorrez, tbe document was not 
fcead over aDd explained to her and that 
she did not understand what the nature of the 
dcoument was. 

Tbe learned Munsif dealt with this ques¬ 
tion at very great l 9 ngth and same to the 
conclusion that tbe power-of attorney was 
in fact read out and explained to the 
defendant No. 1 and that she nnderstood the 
nature of that document. The lsarned Dis¬ 
trict Judge has, however, not dealt with the 
Question. It is nbvk us that this question 
must be investigated by tbe Court below. 

In the mult, then, I would allow tfce 
appeal, set aside tbe judgment acd decree 
passed by tbe Court below and remand tbe 
•ase to that Court for decision after a con¬ 


sideration of th3 two points which I have 
meutiooel ia my judgment, Costs to abide 
the result. 

OocTr i, J.—I agree. 

8. L>, 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

First Atpial prom Order No. 16 of 

1922. 

May 1, 1922. 

Preterd : —Mr. Justice Piggott and 
Mr. Justice Walsh. 

MUNNU LAL-Opposite Party— 

Appcllint 

r IT6U8 

KUNJ BEHARI LAL— Applicant 

— Refpondent. 

Provincial Insolvency Act (V of 102 0_) , ss. 5, 76 

( 3 )_ District Court, power of, to grant review—Appeal 

from older granting review—High Court when will 
interfere. 

A District Julga acting under tbe Provincial Insol. 
vency Act has power to review his own order, 
becauso section 6 of that Act gives a District Judge, 
when sitting as an Appellate Court, the same powers 
uuder the Code of Civil Procedure which ho would 
have had if ho had been sitting to hear an ordinary 
appeal, fp. 318, col. l.J 

Though an appeal lies to tho High Court under 
section 76 (3) of the Provincial Insolvency Act, from 
an order granting a review of judgment, yob the 
Court in dealing with such an appeal should be 
guided by the principles laid down in tho Civil Pro- 
ceduro Code. £p 318, col. 2.] 

dhikri Prasad v. Hafiz Aziz Ali, 63 Ind. Cas. 601; 
19 A. L. J. 862; 3 U. P. L. R. (A ) 195, referred to. 

First appeal from an order of the District 

Judge, Aligarh, 

Mr. Panna Lai , for the Appallant. 

Mr. Pt'vry Lai Bcnwji, for the Re¬ 
spondent. 

• 0 % * • e 

JUDGMENT.—The Oonrt of the Distriet 
Judge ol Aligarh sitting in insolveney had 
before it an appeal from a desision of the 
Subordinate.. Judge of that plaee in the exer* 
•ire of insolvency jurisdiction, by which 
certain questions arising under section 4 
of the Insolvency Act, No. V of 1920, had 
been deeided in favour of the Receiver is 


(1) 6 0. L. J, 460. 
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bankruptcy for the benefit of the ganeiP.1 
body of creditors. The District Jalge did 
not hear or dispose of the appeal on the 
merits. He recorded a finding, if it can be 
called a finding, that the questions raised by 
the pleadings of the parties in this matter 
were of such a nature that they ought to be 
deoided by a reguHr suit and not in the 
course of insolvency proceedings. On th:’s 
ground alone he allowed the appeal, set 
aside the decision of the Subordinate Judge 
and gave certain directors to the Receiver. 
A little more than two we?k* later the 
Reaeivar petitioned the District Judge point- 
irg out, io the 6rst pU«e, that it was 
impossible for him to comply precisely with 
the directions which had been given b*m. 
In issuing those directions the District 
Judge had overlooked the fact that posses 
sion had passed under the transaction which 
the Receiver was seeking to impngp. so 
that a suit for a mere declaration would 
not be maintainable. The Recaiver asked 
the District Judge, in effect, to re-consider 
his own position and submitted that the 
view which the District Judge had taken 
regarding the powers and duties of an 
Insolvency Court iu a matter of this sort 
was a mistaken one and not in accordance 
with the latest decisions of this Court. 
Reference has since been made to the case 
of dhtkri Frasid v. Hofu Atiz Alt (1) 
which was published after the District 
Judge had passed his first order on the 
appeal. The District Judge issued notice 
to the opposite party and, after hearing 
both parties, passed an order granting a 
review of his own previous judgment and 
fixing a date for hearing and determining 
the appeal on the merits. We have before 
us an appeal against that order, and a 
number of legal objections have been raised 
en both sides. We are content to say 
that, in our opinion, the District Judge 
had jurisdiction to review his own order, 
because section 5 of the Provincial Insol¬ 
vency Ac*, No, V of 1920, gave him when 
sitting as an Appellate Court, the same 
powers under the Code of Civil Procedure 
which he wonld haye had if he bad been 
sitting to hear any ordinary appeal. On 
the other hand, it has been questioned 
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before us whether there is any right of 
appeal from this order granting review of 
judgment, or whether, assuming such right, 
to exist, it is not bounded by the pro¬ 
visions of rule 7, Order XLVII, of the Oivil 
Procedure Code. We miy n>te that the 
appeal before us does not purport to be 
preferred under Order XL 1*1, rule 1 (tc), 
of the Code of Civil Procedure, but uider 
section 75 (3) of the Provincial Insnl- 
vency Act, No. y of 1920, the leave of 

the Dhtrict Court having been obtained 
for the purpose. We think, how¬ 
ever, in dealing with an appeal of this 
8>rt, we ought in any case to be guided 
by the principles laid down in the Code 
of Oivil Procedure. We are satisfied that 
the first order passed by the District Judge 
on the appeal before him was a mistaken 
and nnfortuaate order and that it was 
proper in the interests of justice that he 
should proceed to hear and dispcsa of the 
appeal before him on the marits, as he is 
anxious to do. He will have foil jurisdic¬ 
tion in the matter when he camas to hear 
the appeal, and if in his opinion there 
has been anything unsatisfactory in the 
procedure of the Subordinate Jadge sitting 
as a Trial Court, that is a matter which 
oan be considered and gone into at the 
hearing of the appeal. We are farther 
satisfied that under the Code of Civil Pro¬ 
cedure this order granting a review of 
judgment could not be questioned under any 
of the provisions of rule 7 of Order Xuyil 
of that Code. On the whole, the sonolu- 
sion we coma to is that the order in 
question granting review is not one with 
which we ought to interfere. 

The result is that we dismiss this 
appeal with costs, including fees on the higher 
scale. 

w * A * Appeal di8m\nel % 


(1) 63 tnd, Oas, 601} 19 A, L, J, 862; 8 V. P. L, R. 

(AO l05 « 
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JAM AML AL V . RAG HO, 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Skccnd Civil Appeal No, 265 of 1921. 

Jane 23, 1922. 

Present-. —Mr. Prides, ux, A. J, C. 
JAMANLAL and akothis 

—Difkndants—Appallaats 

versus 

RAGHO- Plaintiff—Respondent. 

Civil Procedure Code (Act V of 1908), ss. 47, 141 - 
Restitution— Execution proceedings—Suit for relief of 
restitution, whether may be treated as proceedings. 

Although a suit for restitution is barred by 
Beotion 144 <2 of the Civil Procedure Code, yet 
where suoh a suit is instituted it can be treated 
aa proceeding, under section 47 (2» because an 
application for restitution is in substance a pro¬ 
ceeding in execution. 

Appeal from an order of the Additional 
District Judge, Wardha. dated the 28th of 
Februaty 1921, in Civil Appeal No. 20 of 

1921. 

• 

Mr. 0. M. Fande, for the Appellants. 

Mr. D. Kale , for the Respondent. 

» ; v n 

’ JUDGMENT.—The preient afps’lants 
obtained a decree against the plaintiff for 
possession of a house. This decree was 
reversed in appeal bub before tbat happened 
defendants took possession* The plaintiff 
applied to' the Court of 6rsfc instance for 
restitution but only got possession of the 
vacant site. He now sms for recovery of 
Ha, 150 for damages on account of materials 
of the house taken away by the defend¬ 
ants and Bs. 50 for damages for injury 
caused to his adjoining house. 

( The defendants denied the alleged re¬ 
moval of the materials and damages and 
contended that plaintiff’s remedy was by 
an application for restitution to the Exe¬ 
cuting Court aud not by a separate suit. 
The First Court held tbat the costs of the 
materials removed by the present appellants 
amounted to Bs. AOQ but found that the 
suit w*a barred by sub-section 2 of seotion 
144, Civil Procedure Code, and dismissed 
the suit. On appeal the amount of damages 
has bean eonfirmed but the lower Appel¬ 
late Court finds tbat though the relief was 
restitut on wad the case primarily falls under 
section 144, it is yet one relating to the 
flotation of the deoree and as suoh will 


also fall under seotion 47, Civil Procedure 
Code, and as under that seotion the Court 
has the power to treat a suit as a pro¬ 
ceeding or a proceeding as a suit, it treated 
the present suit as a proceeding and 
confirmed the payment of Rs. ICO as 
damages by the defendants to the plaintiff. 
The defendants now appeal. 

It is conterded here that tub-section (2), 
section 144, Civil Prosedure Code, bars the 
suit. This is doubtless true. It is also 
contended that the cue cannot fall within 
section 47, Civil Procedure Code. Bat there 
is authority for the view adopted by the 
learned Additional District Judge, namely, 
Balvon‘rav Oie v, 8adrudin (1), Narayana 
Fatter v. Gopalakiishna Pctt9r (2) and 
Han.ilal i V. Ahrr.elalli (3) and .Saran v. 
Bfiagwan (4). The case of J a mini Nath Roy 
v. Vharma Das Sur (5) though quoted by 
the appellants in (he present case is really 
in favour of the view argued for the res¬ 
pondent. It seems to me that though ap¬ 
plications for restitution may have to be 
brought under section 144 of the Code of 
Civil Procedure, yet they are in substance 
execution proceedings and as such cogniz¬ 
able by the Executing Court. I ttink they 
also come under section 47, Civil Pro- 
cedure Code, and suits under that seotion 
tan be treated as execution proceedings and 
proceedings as a suit. That is what the 
Additional District Judge had the power to 
do and which he has exercised in the 

present oase. 

It is contended that the lower Appellate 
Court has not in dealing with the question 
of damages dealt with all the evidence. 
There are two witnesses for the appel¬ 
lants: one has bsen obviously considered 
and the other who is a defendants’ servant 
says nothing about the value of the house. 
There is thus no force in this contention. 

But I think there is some ground in the 
argument that, as the suit was treated as 


(1) 13 B. 485; 7 Ind. Dec. (n. 8.) 322. 

(2) 15 M. L. J. 247; 28 M. 365. 

(3) 62 Ind. Caa. 233; 45 B, 1137; 23 Bom. L. B, 

480 

(4) 26 A. 441; A. W. N. (1903) 100. 

(5) 33 0,857; 4 C. b. J. 193, 
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an execution proceedirg, defendants should 
not be mulcted in the value of the stamp 
required for the pi tint. I direct, therefore, 
that in both Courts th9 sucseasfal plaint¬ 
iff in hi9 costs i3 only entitled to eight 
annas as the aost of stamp. Beyond this 
modification of the decree this appeal fails 
and is dismissed. Ocsts will bo in pro¬ 
portion to success and failure in the Courts 
below. 

n. h. Decree modified. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 156 or 1921. 

May 4, 1922. 

Trtsint :—Mr. Justice Piggott and 
Mr. Justice Walsb. 

SHABJF HUSAIN— Plaintiff 
— Appellant 
versus 

HAIDAR HUSAIN and others— 

DEFENDANTS-RESPONDENTS, 

Civil Procedure Code (Act V oj 190V, 0. IX, r. 13, 
O. XLIIl— Order refusing to re-admit application to set 
aside ox parte decree—Appeal. 

An order refusing to re-admit and ro-consider an 
application to set aside an ex parte decree dismissed 
for default is not appealable either under the Civil 
Procedure Code or any other law. 

Civil revision from an order of the Sub¬ 
ordinate Jndge, Jauopur. 

Mr. Mukhtar Ahmad , for the Appellant. 

JUDGMENT—No appeal lay under the 
Code or under any other law that 
we are aware of from the order of the 
First Court refusing to re-admit and re¬ 
consider an application . for . the setting 
aside of an ex parte decree and restoration 
of the suit in which the said decree had 
been passed, which application the Court 
of first instance had dismissal for default. 
The order of the Appellate Oouit on this 
poiut is without jurisdiction. We allow 
the application accordingly and set aside 
the order complained of. The applicant is, 
in our opinion, entitled to his costs although 
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the opposite party have seen fit to enter 
no appearance. We allow him his costs 
including the fees certified by him. 

R. n. Application allow id. 


r 

V. 

LAHORE HIGH COURT. 

Second Civil Appeal No. 21C0 or 1915. 

May 8, 1919. 

Present :—Mr. Jnstite Broadway and 
Mr. Justice Abdul Raoof. 

SAL1G RAM AND ANOTHER— PLAINTIFF* , 

—Appellants 
versus 

BASSAO MAL and OHARAN DAS 
Defendants and another —Plaintiff 

—Respondent*. 

Civil Procedure Code (Act V of 1908J, s. 92 —Hindu 
temple—Suit by worshipper for declaration — Sanction, 
whether necessary. 

% 

A Hindu entitled to worship in a temple is not 
oompetent, as such, to maintain a suit for possession 
of property alleged to belong to the temple, as prima 
facie it is only the trustees who can claim that* 
relief. But he can sue for a declaration - that a< 
certain property is trust property attached to the' 
temple and no sanction is necessary under section) 
92, Civil Procedure Code, to bring such a suit; £p. 
321, col, 1.] 

Second appeal from a decree of the 
Dietricfc Jndge, Jullnndnr, dated the 17th 
April 1915, affirming that of the Sub¬ 
ordinate Jodge, First Class, Jullundur, dated 
the 16th February 1915. 

> 

Mr. Nanak Ohand , for the Appellants. 

- Bakhshi Tek Ohand t for Respondent 
No. 1. ri 

JUDGMENT.—The facts of the suit 
out of which this appeal has amen am; 
briefly as follows: —Oat he 12 th of October) 
1907 one Ohar&n Das, chela of Gobind' 
Das, asadh bairagi t of Nakodar, sold at 
sertain house to Baasao Mai, .On the; 
13th of October 1913 . Mul Raj, Bali* 
Ram and Raja Ram, eons of fiadb^w*,: 
Brahmans of Nakodar, instituted this suit; 
against Bassao Mai and Charan Das -ini 
which they asked for a deoree for posses-; 
Bion of the open spate” in suit after re-, 
moval of the materials thereoD, or, in.tbs« 
alternative, for a decree to the effect that 
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'the said “open epaae” together wi'.h the 
materials thereon wa9 the property find 
in possession of a certain temple, and that 

• -the posBeasicu of the eaidpropery ehould 
-.be made over to the said temple after 

• the sale in question had been eet aside. 

• As to the first prayer, it was claimed 
tfiat the plaintiffs’ anoesfcora had made 
this partioular property in suit dhirm art'i 
to provide f*.r the expenses of the tomple 
in Bhallian street and that, therefore, the 
property being dharm arth Obaran i’a r , 
the man in charge, was net entitled to 

^ Ball it. The Court? bolow h\v3 held that 
the proparty in suit was not at any ticne 
iho property of the plaintiff?’ anaaators an i 
had not been dedicated for rel:giou3 P'^- 
pnses by them, This question has not 
b^en. re opened and need net bo farther 
e^DBidered. As to the prayer in the alter¬ 
native, the primary Court having decided 
the ;o3rae~ on the first point gave no find¬ 
ing. The learned District Jadge, however, 
same to the conclusion that baforo the 
plaint iff e could institute the suP, assuming 
the property to pertain to a religious in¬ 
stitution, it wai necessary f or thorn to 
' obtain the necsssary sanction laid down 
by soo'ion 92, Civil Procedure. Code. 
Against this decision the plaintiffs have 
preferred this ieond appeal through Mr. 
Nanak Cband, and we have hov>rd Bakhahi 
'-Tek Ohand on behalf of the reopondant^. 

1 Oar attention has been drawn to fcho fact 
that the learned District Judge has oonfasod 
It wo houses. 0n9 house is the hoato iu which 
-there is a gurdv;\ra, anl the other hoaso 
v is "the -one in* suit. A reference to the 
.judgment of the learned Di3*riit Jadge 
•at page .9, linos I to 7 of tho printed 
Jbook, iud cates that the r e bad bsen some 
"•onfus’on as alleged# The mwiti referred 
•to was not granted io cmnoctiou with 
'tbe hoasfl in suit bat iu c;uu ctiou wr.h 
4he hou .e -in- which there is a gnrSwireu, 
and this boasa is not in sui\ lo f’.ce 
of this- confusion the finding of tho learned 
District Judge at lice 1 page 9, of the 
printed book - that the properly having 
'dsicecdcd from guru to c\eli i*v thsrsfore, 
religions io character, ie one that requires 
##ooc side rat ion. 

With regard to the ap^liaatili y r.f 
fljotion 92, Civil Procedure Code, Mr, Tok 
Ohand admitted that if the olaim was 


merely conGned to a declaration that (l;o 
properly in suit was dharm att\ aid, 
therefore, not alisnale, tho p’aintiffs could 
sue without recourse to eeo.iou t2. He, 
however, contended that, inasmuch 
poissssionof the temple was also asked 
for this farther prayer . brought the suit 
within the purview of section £2, Civii 
Procedure Cede. Mr. Nanak Chand, how¬ 
ever, contended that this further prayer 
vas a mere eurplceage and might, and 
shoalbo regarded as such. Now, it 
ssems to ns that the plaintiffs could not, 
as worshippers, sue for possession, as prima 
facie it is cnl/the t:intee who ooald olaim 
that relief. The plaintiffs, however, can 
sue for a declaration, and to such a suit 
section 92 baa no application. We held, 
therefjre, that no sanction was necsseary 
under section 92 for a suit for a declara¬ 
tion and, as tho learned District Judge 
has c:ufused the two properties, we consider 
that there shoali be a re hearing of tho 
.appeal before him. 

We accordingly accept this appeal and 
retarn the case to the Ooort below who 
will re hear the appeal so far as the claim 
for a declaration is oDncerGed and como 
to a definite fiuding tbereoD; Costs iu this 
Court will follow the event. 

r. K. 

At peal accepted ; Ouse remc.uJed, 

' " -» i 

0 


ALLAHABAD HIGH COURT. 

Civil Rt vision No. 149 of 192 L* 

Juno 16, 1922, 

Fresent :—Mr. Justice Kanhaiya Lai. 
DURGA PRASAD —Applicant * 

versus 

BABU LAL ANDctsER3- Opposite Parties*: 

Civil Procedure Code (Act V of 19082, 0. XX f, r , 80 

_ 'fender of money with application to set aside sale 

_ Tender , whether application—Limitation Act (IX 

of 190S>, s;4 t applicability of. . . ' -< 
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The terms of section 4 of the Limitation Act 
are ■wide enough to cover an application of every 
kind, which a man is called upon to make in 
Court. 

A tender of money made with au application 
under O XXI, r. S9, for the setting aside of a 
Bale is in itself an application offeiing to pay 
the money aud is, therefore, governed by section 4 
of the Limitation Act. 

Oivil revision frem an order of the Fint 
Additionel Judge, Aligarh. 

Mr, Af. L. Agarwal*, for the Applicant, 

Mr. X, S. Vang , for the Opposite Parties. 


Section 4 wonld govern that application 
also. The Oonrt below rightly held that 
the deley in the payment was not 
dne to any fault of the julgment-debtor. 
The application, therefore,fa-1 1 and is dismis¬ 
sed with c^sts. 

2. D. 

J) pMaticn ditrained. 


JUDGMENT.—This is an application in 
revision for the discharge of an order setting 
aside a sale held inexecuion cf a decree 
nnder Order XXI, rale 89 of the Code of 
Oivil Piocedore. Tfce sale took [Dee on the 
25fch Acgust 1920. The Civil Com ts ebsed 
for the xaiati:n on the 16th September 19*20 
and ro opened on the 25th October 1920. 
On that date an application was made by the 
judgment debtor for setting acide the si'e. 
He filed with the application a tender 
offering the amcuot mentioned in the 
proilannlion of sale with the compecsUion 
payable to the auction-purchaser. Bat Lis 
tender soald not be signed by the presiding 
Judge of the ourt eoniernod that day and 
the astual payment of the money was not, 
therefore, made till the next day, though the 
applicant was ready to pay it on the day on 
which the tender was made. The Ocurt 
below accepted the application and set able 

Hie tale. 

;> fche learned Counsel who appears for the 
auction purchaser contends that the depcsit 
should have been made within thirty days 
from the date of the auction-sale and that 
the judgment-debtor was not entitled to 
the benefit of ssotion 4 of the Indian Limita¬ 
tion Act (IX of 1908) so as to allow him to 
make the same after the re-opening of the 
Court. The terms of section 4 are wide 
enough to • cover an application of 6Very 
kind, whioh a man is called upon to make 
in Court. An application ackirg for the 
setting aside of the sale under Order XXI, 
rule 89, of the Code of Oivil Prccjdure bad 
haen duly made on tha date the Court 
re-opened. It was accompanied by a tender 
which in Hcelf was an applioation offering to 
pay the money retired as a preliminary 
|o the setting (a aide of the gale. 


BOMBAY HIGH COURT. 

Sc cox d Civil Appial No. h'Aow 1921. 

Febiuiry 13, 1922. 

Tieieni :—Sir Norman Maclecd, Kr., Chief 
Jts ice, and Mr. Justice Ccyajee. 

RAJARAM SI TAR AM POTPHOD3 — 
Depe sdakt— A p.-ellant 

ver. ui 

JAGANNATH GOVTNDRAO YE82- 
WANTRAO — Plaintiff — R'.spokdcct. 

Khoti Settlement Act (l of 158^, s. 21— Entry in 
Settlement Register, whether final—Deoision of Record - 
ing Officer, binding effect of—"Such decision or entry," 
meaning of. 

It is nowhore provided in [he Khoti Settlement Act, 
1890, that the mere entry in the Settlement Register 
of the name of a particular person as the occupant of 
a Survey Number is either final and conclusive, or 
that it is biuding upon all parties concerned unless 
and until it is reversed or modified by a decree of 
the Civil Court, [p 32*, col, I,] 

Under section 21 of that Act; it is the decision of 
the Recording Officer which is made binding, and not 
a mere entry of a person’s name in the Settlement 
Register, [p. 32*, col. 2.] 

The expression “such decision or entry ’ in section 
21 of the Act means, such decision or the entrv 
which is the result of such decision, [p 824, col. 2 .j 

Second appeal from a decision of the 
District Judge, Ratnagiri, in Appeal No. 
29 of 1920, oufirmiDg a decree passed by 
the Subordinate Judge at Devrukb, iu Giv.l 
Suit No. 229 of 1918. 

Mr. A. O. Detai , for the Appellant. 

Mr, P. B. Shingne, for the Respondents. 

JUDGMENT. 

Cotajes, J.—The plaintiff in this case 
and the twelfth defendant are Khote of 
Mouje Kosumb in the Ratnagiri District* 
The defendants Nos. 1 to 11 are members 
of a family named Potphode. The plaintiff 
brought the suit which has given rise to 
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this appeal to recover possession of lands 
comprised in Sorvey No. 239, Falni No. 4, 
alleging that he was the owner thereof, that 
they formed part of his Kholi Khasagi estate 
»aud that the Potphode defendants had anhw* 
fully dispossessed him of th6 same. 

The third defendant was the only party 
who contested this claim in the Trial Court. 
He denied the plaintiff’s title and possas- 
sion as alleged, and asserted that the sa ! d 
lands belonged to, and were continuously 
enjoyed by, members of the Potphode family. 
He further contended that the suit lands 
were entered in the village Botkhat in the 
name of some members of his family; that 
the plaintiff did not get snob entry reversed 
or modified by the decree of a competent 
Court withiu the pericd prescribed by law, 
and that, therefore, the entry had become 
binding upon the plaintiff. 

The first two issues framed by the Trial 
Court related to the questions whether the 
plaintiff had proved his til la and his posses¬ 
sion within the twelve years preceding the 
commencement of this suit. The third isBue 
was : whether the said entry in the Botkhat 
was a “decision” within the meaning of 
■eition 21 of the Khoti Settlement Ac' - , 
lffSO, so as “to give finality against 
plaintiff, and what wonli be it s effect P” 

The learned Jnige held that the plaintiff 
had satisfactorily established his title and 
also his po9se33ion within the twelve 
years immediately preoeding the snit; and 
that the entry in the Botkhat was not 
Bnoh a “decision” as was cootemplated 
by section 21, and was; therefore, not bind- 
ing npoa the plaintiff. Hs, therefore, 
granted the reliefs claimed in the plaint. 

From that decree an appeal was pre¬ 
ferred to the District Court, no' by the 
third defendant, but by the defendants Nos. 
2, 9 and 19 who, until then, had taken 
no part in the proceedings, The appeal, 
however, failed, the~‘learned Judge record¬ 
ing his complete agreement with the find¬ 
ings made by the Trial Court. 

The original defendants Nos. 2, 3, 9 
and 10 have now brought this appeal 
hare and it is contended on their be¬ 
half that the entry in question has 
bjsome binding upon the plaintiff accord- 
ing to the provisions of the said section 21. 
i For the determination of this question 
> it becomes neoassary to examine the mate¬ 


rial provisions of sections 16 to 21 which 
oDina under Part III of tbs sail Aat. 

Sestion 16 provides that tha Settlement 
Register prepared under section 108 of 
the Bambay Land Ravanne Code, 187^, 
shall show whether a particular Snrv3y 
Number is held by a privileged occupant or 

nof; and if it is held by one or mare privi¬ 
leged oosnpants, then the said register 
Bhall further sp3oify (l) the tenure; (2) 
the names of the ocanpant9 ; and (3) in 
the ease of land held by a permanent 
tenant whether his interest therein is 
transferable otherwise than by inheritance 
or not. In thii ea‘e the entry in qu93.- 
tion does specify the names of some mem¬ 
bers of the Potphode family as the oc¬ 
cupants of the suit lands. By sestion 17 
it is provided that the other recards pre¬ 
pared under the said sestion 108 shall 
spesify the desiription and amannt of 
rent payable to the Khot. These two 
sections (16 and 17) arj headed “Settle¬ 
ment Reioids,” 

Sections 18 to 21 fall under a different 
heading. “Custody an! Amendihent of Re¬ 
cards : Determination of Disputes”. Sec¬ 
tion 18 deals with the oustody and amend¬ 
ment of the Settlement Register, and here 
I do not overlook snb-sestiou (3) (s), 

Then sestion 19 (l) enacts that— 

“If it appears to the Rsoarling Officer 
that there exists any dispute as to any 
matter which he is bound to resord, or 
as to any amendment proposed to be made 
under section 18, he may, either on the 
applisation of any of the disputant parties, 
or of his own motion, iovss'igite and decile 
such dispute, and frame or amend the Settle¬ 
ment Register or other record accordingly”, 

lb is o lly when a dispute arises as to 
any nutter which the Recording Ollier 
is bound to reoerd that he proceeds to 
“investigate” it in the manner provided 
in sub seition (2); as a result of each in¬ 
vestigation he arrives at his decision” 
and he ha3 then to “frame or amend tha 
Settlement Register or oiher record accord¬ 
ingly,” i. e., to make an entry in aoiordansa 
with the result of his deeition. 

Section 20 ‘ enacts that entries recording 
(1) certain fads regarding the interest of 
a permanent tenant, or (2) the liability 
of a privileged oooapant to pay rent, shall be 
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“conclusive aod final evidence of the fact or 
liability so recorded.” 

Lastly, it is provided by section 21 that 
in ary other matter” the decision of the 
•Recording Officer shall be binding upon all 
the parties affected thereby until reversed 
or modified by a final decree of a competent 
Court. 

It becomes clear then that—these being 
the only sections bearing on the question— 
the Act nowhere provides that the mere 
entry in the Settlement Register of the name 
of a particular person as the occupant of a 
Suivery Number is either final and conclusive, 
or that it is binding upon all parties con¬ 
cerned unless and until it is reversed or 
modified by a decree of the Civil Court. In 
support of his contention Mr. Desai, who has 
presented the appellants* care with cire 
and ability, appeals to the provi¬ 
sions of section 21. But what is made 
binding by these provisions is the decision 
of the Recording Officer and not a mere ent-y 
of a person’s name in the Settlement-Register. 
As observed by Soott, 0. J., in Mahomed 
Ibrahim v. Ali Mahomed Ali Pcngarkar , Sesond 
Appeal No. 850 of 1914, decided by Saott, 
O. J., and Shah, J., on the )2th July 1915: 

it 6eems to us quite clear that the word 
‘decision’ refers to a determination of a 
dispute either in the presence or not in the 
presence of parties such as is referred to in 
section 19.” And as there, so in thiscise, 

there is no indication that any 6uch dispute 
had arisen for the decision of the Recording 
Officer.” In Ehiva Bhiha Ohokekar v. Babu 
Balshet Balhate (1), Hay ward, J., interpreted 
section 21 thus: — 

Now that section makes conclusive certain 
decisions of the officer defined as the Record- 
' ing Officer. What those decisions are is to 
be gathered from the preceding sections and 
a perusal of those preceding sections seems 
to me to make it clear that the mere entry 
of the name of some particular parson as 
occupant was not intended to be included 
amorg those decisions of the Recording 
Officer.” 

lam of the same opinion. The Act does 
not investa mere entry, inch as we have 
here, with any degree of finality; and much 
oould be (aid in favour of the view that the 
Legislature has deliberately refrained from 
giving to it that effect, Mr. Desai has, how- 

‘ (1) 61 Ind, Cae. 7\ 21 Bom. L, R. 350; 43 B, 46J. 


ever, nrged that the proviso to section 21 
favours his contention. But it seems to me that 
the expression ‘such decision or entry” occur- 
riDgthere means nomore than “such decision or 
the entry which is the result of such decision.” 
Reference may in this connection bs made 
to the material words in section ) 9 (0 which 
are that, “the Recording Officer may investi¬ 
gate and deride such dispute, and frame or 
amend the Settlement Register aicord- 
ingly.” 

Finally, it was contended for the appellants 
that the entry in question may be regarded 
as a decision” of the Recording Officer 
based upon a consent of all parties afftcied 
thereby. The argument derives no support 
either from the language of sections 19 and 
2 1 , or from the decisions referred to above. 
It n, however, sufficient to say that this 
contention was not placed before the ljwer 
Ocurts and it cannot, therefore, ba allowed 
to be raised here for the first time iu this 
second appeal. 

I would for these reasons affirm the decree 
of the lower Court and dismiss this appeal 
with costs. 

Macleop, 0. J.— I agree. 

w. c. A. 

Appezl dismissed. 


NAGPUR JUDICIAL COMMISSINER’S 

COURT. 

Secoid Civ.l Appeal No. 415 op 1921. 

June 16, 1922. 

Present :—Mr. Hallifax, A. J. 0. 

KESHEORAM—Defendant 
No. 7—Appbll^t 

versus 

BHANGILAL and cthirs PLii ft T.FFi 
Nos. 1 io 3 Defendants Nos. 1 to 6 
and 8 to 11—Rebpondidte. 

Transfer of Property Act (IV of 1882J, ss. 83, 84 
— Mortgagee impliedly admitting sufficiency of amount 
tendered , tohether subsequently can plead insufficiency 
—Civil Procedure Code (Act V of 19081, a, 1 J, E*p. 
/ V • 

Where a mortgagee refuses to accept payment of 
a sum deposited under section 84 of the Transfer of 
Property Act, on the sole ground that the amount 
does not inolude interest np to the dateon which he 
is summoned to appear in Court, and there is 
uo suggestion that the amount deposited was nofc 
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the fall amount due for prinoipal and Interest on 
the date on whioh the deposit was made, he cannot, 
under the priuoiple embodied in Explanation IV of 
section • 1 of the Civil Procedure Code, be subse¬ 
quently heard to say that the amount deposited was 
leas than the sum due to him on the mortgage on 
the date of the deposit. 

Appeal from a detree of the District 
Judge, Raipur, dated the 27th April 1921, in 
Civil Appeal No. 3 of 1921. 

Mr. W% R . Puranik , for the Appellant. 

Dr, fl. 8 , Gfour, for the Respondents. 

JUDGMENT.—In the judgment of the 
Fire$ Court a finding is recorded that the 
amount privately tendered was Rs. 3,300. 
The- judgment on this point is contradic¬ 
tory and the finding would almost oirfcainly 
have been fet aside if it had been considered 
in the lower Appellate Court. The matter 
was- contested in the appeal to that Court, 
but was not considered and the finding of 
the First Court was accepted as stated. It 
ba 9 not been mentioned in the memorandum 
of grounds of appeal to this Court, and we 
have, tberefr r?, to assume that the appellant 
has accepted the finding. We are concerned, 
then, only with the question of the money 
deposited on the 5th of August 19 i9, which 
was Rs. 3,352 9*0. 

It interest for the months intercalat¬ 
ed in the first and fourth years of the 
continuance of the mortgagees included, as 
was agreed in the mortgage bond, the amonnt 
due on it 'on the date of the deposit was 
R«. 3,355-15-0, or Rs. 3-6-0 more than the 

amount deposited. This deficiency was only 
discovered during the course of this suit. 
When the plaintiffs appeared in answer to 
tho notice of the deposit sent to them under 
section 84 of the Transfer of Property Act 
the only reason they gave for refusing to 
accept it as sufficient was that it did Dot in¬ 
clude interest up to the date on which they 
were summoned to appear in Court ; it was 
never suggested that it was not the full 
amount duo for principal and interest on 
the-date on whioh the deposit was made. 
Even in the pleadings in this suit and in 
the deposition of the second defendant it is 
not suggested that the deposit was insuffi¬ 
cient * on the day it was made and it ia 
admitted that the only reason for its refusal 
wai that it- was insufficient on the date of 

hearings 

It must then,-I tbink, be; taken to have 
been admitted by the plaintiffs as a fact ip. 


the proosedings under section 84 of the 
Transfer of Property Act that the deposit 
was of the full amount dne on the date it 
was mad3. It was argued by their learned 
Counsel in this Court that no admission 
of the sufficiency of the amount would 
make it sufficient if it was not so ia fact. 
This is not correct. The plaintiffs were 
entitled to accept as fuffiiient to satisfy 
their mortgage any Bum less than the 
amount which would be found dne on a 
mathematically exact calculation of the 
amount due on it. Their admicsion of suffi¬ 
ciency would also include admissions of odo 
or more of a number of facts such as previous 
payment. It is to be presumed that they 
made a correct calculation of the amount due 
to them on the date of the deposit, and after 
making allowance for any small sum that 
might have been paid or might be due by 
them to the mortgagor or might be remitted 
cr intentionally neglected by them, came 
to the conclasion that that amonnt was 
Rs. 3,352-9-0 or less. Otherwise, they would 
have said that more than that intn was due to 
them even on the date the deposit was made. 
Under the prinsiple embodied in Explana-’ 
tion IV of section 11 of the Civil Procedure 
Code the plaintiffs cannot now be heard to, 
eay that the amount deposited on the 5th 
of August 19'.9 was less than the sum 
due to them on the mortgage on that 
date. 

In these circumstances, the plaintiffs 
are entitled to get a decree for Rs. 3.352-9 0 
only, and that sum was deposited in Court 
for payment to them on the 5$h of August- 
19 19. This suit was therefore, totally an- 
nesescary, and the plaintiffs must pay all the 1 
costs incurred in it by the contesting defend¬ 
ants. The period allowed for redemption 
will be extended by another six months, that; 
ip, up to the 16th of Decembar 1924. The 
decree of the lower Appellate Court has, 
therefore, to be modified by the substitu¬ 
tion for Ri. 4,023-8 3, the amount 
declared due on account of principal, interest 
aod costs on the date fixed fur payment, 
of Rs. 3,352 9-0 minus the costs incurred by 
the defendants transferees (Nos. 8 to }2fa 
in all three OourtB in this litigation. 

Decree modified, 

4 ^ 


W. 0. A. 
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BOMBAY HIGH COURT. 

ORIGINAL OlVIL JU 8IJDJ CTIOM Appial No. 120 

o» 1921. 

January 26,1922. 

Pretent :—Sir Norman Macleod, Kt., 

Chief Justice^ and Mr. Justice Coyajee. 

VITHALDAS GULABDAS SETH 
— Plaintiff—Appellant 
vertut 

Til HYDERABAD SPINNING & WEAV¬ 
ING Co., Lin.— Defendant— Rerponiskt. 

Civil Procedure Code (Act V of 10089, O VIII, r. 6— 
Set-off — Counter-claim — Difference—“Money due ”— 
Unascertained damages. 

Set-off and counter-claim are governed by rules 
of procedure which must be construed strictly, [p, 
327, col. 2.] 

A set-off can be pleaded as a defence and can only 
arise where the claim to be set-off one against the 
other whether by plaintiff or defendant exists in 
the same right. The principle on which an equitable 
8et-off can be allowed is that the claim on which 
it is based must arise from the same transaction 
which is the subject-matter of the plaintiff’s suit, 
and it is only when a claim for damages, for instance, 
forms the subject-matter of a counter-claim that it 
makes no difference whether damages are based on a 
claim arising on the subject-matter of the suit or 
are based on some transaction which is entirely 
outside the plaintiff’s claim, [p. 327, col. 2; p. 328 
col. 1.] ’ 

Though every set-off can be pleaded as a counter¬ 
claim, if a defendant so desires, every counter-claim 
cannot be pleaded as a set-off. It is, therefore, of the 
greatest importance to keep separate the questions 
of set-off and counter-claim when a defendant seeks 
to claim as a set-off not money due but an unascer¬ 
tained sum for damages, [p. 2 29, col. ).] 

A counter-claim is bad when it cannot form the 
Bubjeot-matter of a sepaiate suit in the Court trying 
the suit in which it is pleaded [p. 328, col. ).] 

V here a defendant pleaded a set-off on the basis 
of an Article of Association, by which the plaintiff 
was bound and which ran as follows * The directors 
may deduct from the dividtnd or bonus payable to 
any shareholder all sums of money duo from him to 
the company ”: 

fleid.that, as the defendant wanted to set off an 
unascertained sum for damages, it could not be 
allowed as it was not money due wit! in the meaning 
of the above article, [p. 327, col. l.J 
Griendtoveen v. Hamlyn Co., U802) 8 T. L. R, 
23J, distinguished. 

Appeal from an order of Mr. Jutioe Kaj»';i. 
Mr In*, erartty, for the Appdlint, 

Mr. Kania % for the Rfsprrdeot. 
JUDGMENT,—The plaintiff fil.d this 
6uit egaimt the defendant Company to 
rescvtr the amount poyabl9 to him 
by way of dividends in refprcfc of the 
72nd and 73rd dividends payable rn the 
5th Febrnery 1920 and 19:h April 1920, 

respectively. 
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In their written statement the defend¬ 
ants claimed that they were entitled to 
recover damages from the 6rms of Vithal* 
das Venkatlal and Tiikamdas Pnrsbottam- 
das in respect of certain cotton oontracts. 
The joint family of Gnlabdas Harida°, 
of which the plaintiff was the manager, 
was a partner in these two firms and 
was liab’e to pay these damages. Re¬ 
ference was then made in paragraph 7 
to Articles 13, 130 and 131 of the Articles 
of Association. Articles 13 and 130 bad 
nothing to do with plaintiff's claim ; bnt 
Artitle 13), entitling the Direetors to 
dedasfc from the devidend or bonus pay¬ 
able to ary share holder all rums of 
money dae from him to the Company, 
would be in point, if certain fasts were 
proved. The deferdant Company snbmitted 
that 1 y reason of the said Articles the 
pliintiff was Dot entitled to slaim the 
dividends referred to in paragraphs 3, 6 
and 7 of the plaint, and submitted that 
the 6uit should hi dismissed with eosts. 
They, then, counter claimed, io the cvmt 
of it being held that the amounts of the 
damages could not be set off egamst the 
claim in respect cf the dividerd®, that 
the plaintiff as the head of the joint 
family firm of Gulabdas Haridaa <fe Soos 
might bi ordered to pay to the defendant 
Oompary a reasonable sum by way of 
damages on atonnt of the prem'sss men. 
tiored in paragraph 6 of the written 
statement. 

The plaintiff then took out ft summocB 
asking for an order that the sonnter claim 
of the defendant Company might be excluded, 
or that the Court ehould refuse permission to 
the defendants to avail themselves of the 
counter claim, and require them (if so ad vised) 
to file a separate suit in respect thereof. On 
the 11th June 1921, an order was made on 
the summons that it should be adjourned to 
the hearing of the suit, and it was further 
ordered by the Coutt that the suit should 
be put down on the hoard of the learned Judge 
peremptorily for the trial of ao i»sue on 
demurrer. Aotordingly, the suit same on 
for hearing before Mr. Justice Ka iji on the 
29th July 1921. 

Now, the order that was made on the 11th 

June 1921 is coushed in somewhat unfortunate 
terms. In the first pi\oe,it is not desirable 
to use the word ‘ demurrer", as demurrer in 
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English Prattice hai been abelishsd since 
the passing of the Judicature Act, while the 
texni has never been reeogniged in India by 
any of the Ocdes of Oivil Proeedore. It 
(an only he nsad in IndiA by way of 
analogy to a bygone English form of 
procedure. The proper order to have made, 
following the provisions of the Code, was te 
direst the suit to be set down for settlement 
of issuer, and when the issues had been settled, 
it eonld be seen whether any of the i isnes 
were snffisient for the diohion of the sa 9 s 
under O/der XV, rule 3. 

There were two questions : (l) whether the 
oounter elaim' should be. strutk oat; ( 2 ) 
whether, if the omnter-ol&im were struck 
out, the defendant Company would be entitled 
to set-off their olaim.- Thote were two 
entirely distinst irsnes, depending, for their 
decision, npon entirely different considera- 
tiocs; and the sonfneion whish arose from 
not raising definite issnes is apparent when 
we oome to the jndgm'nt of the learned 
Jndge because these two questions, whish 
ought to be dealt with separately, are dealt 
with together, and the desision is that ‘ this 
i*nue most be answered in the negative.” 
On that Boding an order wa 9 drawn up 
declaring not only that the defendants were 
entitled to plead by way of defense tha 
fasts set out in paragraphs 6 , 7 and 8 of 
their written statement, bat were alee 
entitled to maintain the soanter slaim in the 
writ en statement of defense. 

i will first deal w th th 9 question whether 
the o anter-claim should be stiuik off. New 
it ie admitted that if the defendants w >re to 
file a separate suit on the snbjest matter of 
th^ omnter slaim, this Oiu-fc would have no 
jurisdiction to try sash a suit. Therefore, it 
is quite slear that the soanter slaim mnefc be 
•tynsk ont. 

Then, there is the question whether the 
defendant Company san set-off against the 
plaintiff's olaim for divUends their slaim 
for damages under the contracts referred to 
in paragraph 6 of the written statement. 
It is obviona that th s question must be 
answered in the negative, besause, under 
Article 131, the Direstora san only dedusl 
from the dividend or boons payable to a 
• share-holder same of money dae from him to 
> the Company. The slaim for damages 
on the contrasts is not money das. 
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That would be sufficient to dispose of 
the question besanse in paragraphs of the 
written statement the defendant Company 
only olaim to be entitled to set-off by reason 
of Article 131. 

Bit I may also deal with the question 
whether, apart from Artisle 131 of the 
Articles of Association, the defendants can 
set-off the claim for damages. It could 
oi 17 be in the na'u-e of an equitable set off, 
which is not permitted by Order VIif, rule 
6, of the Civil ProoBdure Code. The learned 
Jndge considered that the defendants con!d 
counter-claim for damages which eonld not 
form the basis of an equitable set off under 
rale 118 of the High Coart Rales and 
referred to the ca^e of Oriendtovsen v. 
Ha^nlyn Sr Co. (I). Bat that case is only an 
su'bority for the proposition that, where a 
claim in damages is preferred by a defendant 
whioh arises out of the same sontrast as the 
one on whish the plaintiff is suing, the 
defendant c mid be allowed to sounter-claim 
for those damages although a separate suit 
•ould not lie for want of jurisdiction. Now, 
set-off and omnter slaim are governed by 
roles of procedure, and a plaintiff can only 
plead by way of set-off or counter-claim that 
which is permitted by those rules. A set off 
can b 9 pleaded as a defence and can only arise 
where the claim to be set-off one against the 
other whether by the plaintiff or defendant 
ex’s*8 in the same right. A set'off can also 
be the subject-matter of a separate action 
or a counter-claim, Aod hence the oinfnsion 
between the term*, ap, though every set-off 
can be pleaded as a smoter-claim if the 
defendant si desire*, evey counterclaim 
o in not be pleaded as a set off. It would be 
much better if the two terms were kept 
distinct, and that if an equitable aet-off is to 
be all iwed, it should be piovided for by 
rol\ while mle 118 might be amended 
by omitting the mention of set off. But 
even assuming that rule 118 of the High 
Court Rule*, al.hmgh the marginal note 
is “c muter slaim by defend in*/' provides 
for an equitable set-off, then it is quite 
clear, under the dsc'sioas which lay down 
the principle! on which an equitable set¬ 
off can be allowed, that the claim for 
damages muit arise from the same tran¬ 
saction whioh is the subjest-matter of 

(1) (1893} 8 T. L.B.231. 
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the plaintiff's Buit, and it ig only when 
the tlsim for damages fcrrua the subject, 
matter of a counter-claim that it makes 
no differacoe whether damages are Ixitd 
on a eliim aiisirg on the subject-matter 
the suit, cr are based on some trarsta- 
tjon which is entirely culside the plamtiff’s 
olaim. It i§, therefore, of the greatest 
importance to keep separate the questions 
of eet*off and counter-claim when the 
defendant seeks to claim as a set-off not 
ipoDey due but an unaeoertcined sum for 
damages, 

s 

aDy event, it is perfectly clear that 
in this ease the ooanter-claim is bad 
because it oould not form the subject- 
matter of a separate suit in this Court 
for the reason that the defendant, who 
is now plaintiff, resides outside tH 0 juris 
dictioD, and the whole of the cause of 
action arose outside the the jurisdiction. 

It is also quite elear that the defend- 
ants’ claim does not corns within the 
definition of equitable set off. 

Iherefcre, the defendants clearly have 
no answer to the plaintiff’s olaim for 
dividends, and a3 the istua which I have 
raised as the reel issue argued in 
the lower Court must bs found against 
the defendants, there must be a deereo for 
the plaintiff for the amount claimed, that 
is to say, R*. 10,800, the amount of the 
dividends, with interest at nine per cent, 
per annum from the 13th July 19:0, 
when notice was given that interest 
would be charged, till judgment and costs 
and interest on judgment at six per cent, 
per annum. 

R. N. 

Appca allctced. 
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ALLAHABAD HIGH COURT. 

FiKor C.v.L Appeal No. 41 cf 1920. 

April 26, 1922. 

Present :—Mr. Justice Piggott and 
Mr. Justice Walih. 

GD3WAMI PURAN LALJI—Pliiktifp 

— Appellant 

versus 

HAS BEH ARI L AL and anotjbi— 

Dl FZ •*DA MTS — RsSPOMDE ST8. 

Hindu Law-Endowment—Manager of trust refusing' 
to act — Founder’s icidow taking up management — 
Appointment by widow of another manager under 
Will, validity of. 

A Hindu by a Will created a trust in favour of an 
idol and appointed a manager for the purpose and . 
assigned to the managers of another temple the 
right of interfering in case of a breach of truBfc, The 
manager appointed by tho Will did not take upon 
himself tho duties of that office, whereupon the. 
widow of tho founder took possession of tho property 
and continued to manage it till her death; daring, 
hor lifetime, however, she executed a Will whereby 
she appointed a relative of hers to succeed to 
tho office of manager in her plnce. The reversioner 
of the original donor questioned the power of 
the widow to make the appointment: 

Held, per Walsh, J .—The widow as the heir to 
her husband could not create an interest beyond her ’ 
lifetime and consequently had no right to bind &- 
reversioner by appointing a manager to aot after 
her death. No special rights having been bestowed, 
upon her by tho original deed of endowment, she 
had no such right under either Hindu Law or 
custom, [p. 331, col. 2.] 

Per Piggott, J .—Though tho widow, as representing 
the estate of tho deceased, could make an appoint¬ 
ment to inure beyond her lifetime, she had no 
right virtually to appoint herself as manager and 
thou to endeavour, by means of a testamentary 
disposition, to take effect after her death, to. 
continue this management in favour of relative* 
of her own. fp. 314, ool, 2; p. 335, col. 1.] 

First appeal from a deiree of the Snb- 
crdjtate Jodgr, Mattra. 

Mr. Ndrain Frasid Asthana, for He 

Appellant. 

Mr. Girdhai Hal Agiruala, for the Ra* 
epoudents. 

JUDGMENT. 

Walsh, J, This i* an appeal from e* 
judgment dismissing the plaintiff’s anit. The¬ 
ta'^ was decided by the Subordinate Judge of 
Multra. As regards the Oawnpore propert* 
the appeal fails. As regards the Biodr** 


INDIAN CASAS, 


m LXVII] 

QC8WAMI PUR1N LALJI t\ EAS BEJARI LAL. 

ban property, I have oome to the eocolusian 
that the appellant is right and the plaint¬ 
iff ia entitled to sucoaed for the following 
reasons:—(I will, for the moment, disregard 
the reasons given by the lower Court for 
thinking otherwise). 

The properly was dealt with by a 
deceased virtuous man who wanted to 
dedicate it to a certain idol. The deed of 
dedication is contained in the document 
dated the 15bh May 1871. So far as 
the property goes with which this judg¬ 
ment is cor earned, ai_d in regard to which 
in. my opinion the plaintiff is entitled to 
Bncoaed, the general intention of the doner 
to be gathered frem the language of the 
deed which is extremely difficult to follow 
heo&uae it appears to contain previsions 
inconsistent with one another, was that 
one Ssnoram Lai, who was called the 
eecocd dqme, should make arraegementa 
for the./worship and service ia a temple, 
collect the rent of the property and spend 
it'on food, offering and entertainment and 
ia do other way. His reprecentabive was 
to act in a similar manner, such piovision 
seeming lo imply a power to appoint 
ft* representative if he saw 6f, but no 
one wes to have the po-ver to transfer 
the- endowed property. Should anybody 
attempt to transfer t' o endowod property 
or to misappropriate ihe funds, a right, 
was given to the punches and managers 
of the temple of Banka Bihariji Mahaiaj 
to take steps to prevent it. Ae I under¬ 
stand this provision, the latter persons 
were;intended to be a kind of cestui que 
trust, or guardians of the corpus, who 
would be sufficiently interested to ba re- 
cogn zed by law as persons entitled to 
interfere in the ease of a breach of trust. 

The Bret donee, the widow, to whom 
the deceased gave the remainiog property, 
survived him' for many years. TLe second 
donee, San gam Lai, for some reasom or 
another, which dees not appsar on the 
record, of either this, suit or of the pre¬ 
vious suit to which I am stout to refer, 
nev<>r took upon himself the office of 
manager * and it is undisputed that the 
widow gpt into possession and retained 
posses nor, and if the react al< in the* 
*Wi41 f the validity of which is r sited in 


m 

this suit, are to be accepted as true, ea» 
joyod and execat)d in every way the 
office of manager or mutwUli in plate of, 
Saogam Lab 

In the year 1*93 the father of the 
present plaintiff, one Goshain Makhan Lai 
brought, what appears to have been a 
fojlnh suit, and if he knew of the deed 
of endowment to which 1 have just re¬ 
ferred, muit have been a fraudulent 
suiL against the widow. He launched it. 
ia the guise of an innocent, phu ible and 
natural claim by an ordinaly reversionary*, 
luir against a widow who had acquired a life- 
interest in her deceased Hindu husband’s prop* 
er y and was, therefore, prohibi'ed by Hindu 
Law from dealing with the corpus, alleging-, 
that she had executed a Will in respect 
of this property in 1893 in favour of her 
relalion Ram Lai to whom reference will 
be made in a moment, and sought to 
have the deed cancelled and declared void. 
That suit was decreed in favour of the 
then plaintiff thuiigh on wlat ground does 
not appear from the only judgment which 
we have on the record. The dec ee was 
set aside on the 23rd January I8S7, by 
a Benoh of this Court upon the ground 
that every allegation which had been, 
alleged by the plaintiff in bis plaint had 
failed and that he had no caue of 
action for asking for the Will to be set 
aside as a reversionary heir. It .was at 
that date either common ground or pleaded 
against tLe then plaintiff that the property 
had been assigned by the deceased husband 
to the p nehts of Tbakur Banke Behariji 
Maharaj and that the widow was given, 
no interest or right of any kind in 
the property but that she was for the 
moment in possession in some way or* 
another of the endowed property because, 
the appointed manager Sangam Lai had 
not taken up 1 is office and that the. 
whole foundation, pre6u nably fraudulent*, 
on which the plaintiff had litigated did 
not exist in fact. The learned Judges 
threw out a suggestion that this lady in.* 
action as manager might be only ft trefc 
passer and that if she was, there might., 
be a right in the heirs of Sangam Lai 
who may ba pre’umei by this, time 
have bam dead or the panAstf to- pntj 
an end to her trespass, (Questions which, 



S3 3 INDIAN 

GC8WAMI PtBiN LiUI V. RA8 BIflARI LAL, 

must depend upon the interpretation of 
the deed of endowment and the rights of 
the managers as they are provided, but 
questions, which, in my opinion, did not 
£*nd coaid not lawfally aiise for decision 
in the plaintiff’s suit and which this 
Court did not purport to determine.) They 
pointed out to the plaintiff that, so far 
as the management of the endowed prop¬ 
erty was concerned, he, at any rate, 
had no light to interfere, which was no 
doubt a correct but supeifliou* statement, 
it being soffioi-nt for the decision of the 

appeal that he had no shadow of a 

claim as rever*ionar> heir to set aside 

the Will of 1893. So far as loan gather 

from the evidenoa in the suit and from 
anything which has been sugges'ed on 
behalf of the respondents before us, that 
is a correct and comprehensive statement 
of what happened ia the prior litigation. 
In couree of time, the former plaintiff 
having died az-d, finally, the widow her¬ 
self, this suit has been brought by the 
present plaintiff who is admittedly the 
heir of the deceas'd donor. In order to 
make the matter clear, which I regret to 
ssy the judgment of the Court b.l>w 
fa Is to do, I do not think 1 o*n do 
better than quote from a statement which was 
made by the plaintiff's Pleader in the Ceu t 
below' setting cut correctly as a matter of 
form if reference is uade to the plaint 
and also 1 tLink correctly in substanop, 
the nature of the claim. Having referred 
to the u>< qf and the appointn ect of 
Sangam Lai and the widow as muiwalli, 
the Pleader goi s on as follcwi :—**Afy 
clfcicn is that Sangam Lai hss never got 
possession over the property as muiwilli 
and Muiammat Acbamb Kuar remained in 
porsesuon as muticalli. She had, under 
the deed of endowment of 1871, no power 
to appoint a muiwilli in her place. The 
pldn’iff as heir brings this claim t nder 
the Hindu Law.” 

• The claim was to have it deolared or 
decided that an alleged power of appoint¬ 
ment which the deceased widow had made 
during her lifetime under a Will dated 
IS 09 in favour of certain persons, to 
whom I will refer in a moment, had no 
legal authority, was not justified by the 
^eedl of endowment and in the absence of 
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some legal authority, custom, or usage 
was not justified by the general role of 
Hindu Law. I think it is clear that the 
plaintiff has successfully established the 
broad principle involved in that state¬ 
ment in this case. The authorities cited 
are not on all fours with the present 
case. Few cases are on all fours with 
one another. But it appears to have been 
laid down perfectly clearly by the Privy 
Council so long ago as 188*, [Qouami 
Sri ftridhariii v. RomanlalJ Qouami (1)] 
that the office of a s\ebat‘t is * vested 
in the heir or heirs of the founder pro- 

. is no u?age, course of 

dealing or ciicumshance showing a different 
mode of devolution”. A different mode 
of devolution mu9t, of course, mean some 
mode warranted by liw. Obviously, a 
mode contained in an express condition 
of the endowment would be a mode war¬ 
ranted by law because every man has 
a right to do what he pleases with bis 
own property and to indicate the limits 
within which the succession to the manage* 
ment or control or ownership of his prop¬ 
erty shall be continued a'ter his death 
when be is no longer here to direct opera¬ 
tions. The authority in question undoub¬ 
tedly covers the position of the office of 
the shebait. The point specifically, raised 
in this suit is the power of appoint- 
ment to such office as is shown by the 
statement of the Pleader which I have 
quoted The plaintiff distinctly pat in 
issue the lower of appointment . which 
the lady bad endeavoored to exercise by 
her Will of 11.09 and did not speciScally 
raise the question cf the succession to the 
office itself. That case has been followed 
by two or three Benches of this Oonrt 
particularly by a two Judge Bench’ 
lOhandranath Ohakrab .rti v . Jadabendra 
Ohahrabirti (2)], a case which would 
otherwise be on all feu s but apparently 
is not on all fours with this suit inas- 
mnch as the lady who had bsen appoint- 
ed pujari under the Will of the original 
donor and who had made the Will seeking 


(1) 17 0. 3; 16 I. A. 137; 13 Ind. Jar. 217- 6 

P. C. 360; 8 Ind. Dec. (n. s.) 541 <P. 0.) * 

( 2 ) 28 A 689; A. W. N. (1900) 173 
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to appoint tbe nest Manager which the 
heirs of the founder challenged by the 
Suit, was not, or at any rate is not, 
shown by the . report to lave been 

the widow or heir of the deceased 
donor. If she bad been, there would have 
been no distinction between this case and 
that. There is > farther relevant decision 
in 1£07 by the High Court of Calcutta 
Ra eshwar MulUc't v. Qopeshitar Mull'c't (3) 
which lays down another cognate bat some* 
what-narrower rule, namely, that a shtbitt 
cannot as enoh, by. Will, alienate tbe offioe 
of ahebatt.- The decision of the Privy 
Council has also been followed by this 
Court in Shcoratan Kuntoari v. Ram Pargash 
(4) and Sheo Praiad v. Aya Ram (5) and, 
as I gather front the learned Subordinate 
Judge’s judgment, was accepted by him in 
deciding the 6rst issue in the suit, he basing 
himself in bis judgment upon Ohandranath 
Ohakrabartx v JadnbenWj Ohikraburti (2) to 
whish 1 have already referred. So far as 1 was 
able to understand tbe observations address¬ 
ed to n3 yesterday on* 1 behalf of the res- 
pendent, this legal position was accepted 
as correct by the respondent. That being 
so, it teams to me quite dear that the 
plaintiff at that stage had fr'.ma f^c'.e 
established a right to succeed in tbe suit, 
a state of affairs expressed by tbe learned 
Judge of tbe Ooart below that tbe plaintiff 
could maintain tbe enit if it did not fad 
on the merits’ 1 . Inasmuch as be dismissei 
the tuit, it matt be asFumed that be same 
to tbe conclusion that it did fail on the 
merits. Wbat were tbe merits which he 
intended to dtoide to be sLffiiient to justify 
its failure, is the problem which 1 am, on 
a perusal of his judgment, unable to solve. 
He 6nds that the widow was appointed to 
supervise over the management of Sangam 
L.l., I do not know where he gets that 
from, but it i*b not of very great import¬ 
ance because as Sangam Lai did not manage 
there was nothing to supervise, and he goes 
ou to find that ehe remained in possession 
only a9 a trespasser. He had already found 
that the suit was not barred by the Statute 


(8) 86 0. 226 12 0. W. N. 323 ; 7 0. L. J. 315. 

(4) 18 A. 227) A W. N. (1890) 37; 8 Tnd. Dec. 

(«. a.) 868. 

(5) 20 A. 053; 1 A. L. T. 535; A. W. N. (19)7) 310. J 
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of Limitation. It jpams to me, therefore, 
that, having acsep|ed the prinsiple upon 
which the plaiotiff based his claim, and 
having found that t^e position of the widow 
who made the Will was merely that o! a 
trespasser, the logis^l consequence of these 
t»o propositions would bs that her right 
to appoint a Buose^ir failod and that she 
had not distharged tpe oi.ui cast upon her 
by the plaintiff's primq facie right. His final 
conclusion on Issue No, 7 is absolutely unin¬ 
telligible. It lo «ks to me as though he had 
been frightened by a dictum of this Court 
in the previous decision which bad really 
no beariig on this suit, and, while expressly 
holding that tbe previous judgment of the 
High Court did Dot operate as res .udicata, 
it was sufficient to justify him in saying 
that the plaintiff had absolutely no 
right to maintain the suit. Ths view 
pressed npon this Court on behalf of the 
respondent ta3 been substantially this:— 
It may be put in more than one way— 
First, it was said, that the widow being 
the heir during her lifetime, she might 
reasonably be held to have the power of 
appointing a snoassor to Sangam Lai. 
Presumably she could, for what ouch an 
appointment would hi worth, to the extent 
of her life, until, as the High Cjurt said 
in its previous judgment, Sangam Lai or the 
patches attempted to interfere with her 
r'ght, but whether she could do so by 
Will so as to bind the present plaintiff 
after her death which is really the question 
in this suit, must, I think, depend upon 
the term6 of the deed of endowment. If 
the right to do so cannot ba found there, 
in my opinion it cannot exist in l«w. To 
hold ihat she could do so on tome general 
principle of law analogous to the right of 
the beneficial owner, would seem to me to 
give a higher right to a Hindu widow as 
heir of her deceased husband than has ever 
been recognized by Hindu law or custom, 
that is to say, although 6be is not in fact 
a beneficial owner, and the person deriving 
such benefit as would accrue from tbe 
appointment would not be beneficial owner 
of the corpup, nonetheless it would seem 
to me to recognize the right of a Hindu 
widow, who as heir has no more than a 
life-interest, to do more with endowed 
property than she can admittedly Edo with 
unendowed property. So far as I can 
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speak with any confidence of the term* of 
the deed of endowment, I am aat-efied that 
no power of appointment wag ever oon- 
templated by the deceased donor or intended 
to be conferred upon hie widow. 

The respondents’ case was alao put, as 
I understand it, in this wajt—That if any¬ 
body had a power of appointment under 
the deed of endowment, it was tho pinches 
or manager referred to in the latter part 
of the deed. I do not think the deed is 
capable of that interpretation. I think the 
real meaning of the provision with regard 
to them is that they are persons who are 
given the right to interffre with the de 
jure manager and to correct and prevent 
any defalcations or other mismanagement 
by him while be is in office. Bat assum¬ 
ing that that right is conferred upon the 
panchts and managers of the ten pie above 
referred to, I have been uDablo to see 
how that point can avail Ite defendants 
in this case. It is ro'i universally true, 
but I think it ig tree in this olaes of 
caeer, that a person claiming to be either 
in effier, or in possession, or to mist a 
declaration or assertion of right by a person 
prtma facie entitled, must stai d upon 
bis own light cr on that cf the per¬ 
sons through whom he claims. He cannot 
set up wbat is called a ;Vs iert : .i. lb dors 
not seem to me that the defandant. even if he 
bad relied upon that point, -would have been 
entitled to succeed upon it, hut I think for 
the purposes of this case it is sufficient to h( Id 
that it was never pleaded. It was not the 
ground on which the respondent succeeded in 
the Court btlow, and, so far as 1 was able to 
understand the argument addressed to the 
Court on behalf of respondents, was not relied 
upon by him before us. 

It, therefore, ccmes hack, bs Mr. Durga 
Prasad rightly said, to a very simple question: 
Is the widow of the deceased donor justified 
by the power giveD by the deed of erdcvmmt 
of 1871 to make the Willcf 1909 ? My arjwer 
to that question ip, no 7n conclusion, I may 
refer to certain passages in the Will itself 
which, ahhough this caurot really be reed 
as decisive against the pre:ent defandants, go 
very far to confirm me in the strong view I 
take of this defence. I think the person who 
was responsible for drafting or settling this 


Will on behalf of the deceased lady discreetly 
avoided referring to the power under which 
she was purporting to appoint. I am satisfied 
that tbs appoinlmont was made by her qua 
manager and not as heir. If it had been 
made as heir there was no reason why 
she should not have said s^, but in the 
somewhat portentious recital she distinctly 
8lUgcs that she has been in excltisive 
possession merely as manager, and in the 
first operative clause appointing her minor 
id at.ive she direots that “ he shall like mysslf 
be the mutw\lli and manager of every kind' 
of movable and i urn >vable property and shall 
ns such have all sorts of power.’' She dis¬ 
creetly said in the recital “ I have power to 
make a fresh arrangemant.’’ So far as a. 
docomont cao assert io3 own legal authority, 
I think this doiament was intended to 
assert that the power so conferred upon her 
was inherent in her as de f :c!o manager and 
that it was as such that she sought to exercise 
it. In my opinion that is sufficient to dispose 
of the defence. I cannot part with the case 
without expressing, although it is really not 
necessary for the decision whiih I think we 
ought to arrive at, the very strong view which • 
1 take that this appointment in the Will was 
purely illusory, and if a general power in her 
favour were to be collected from the deed of 
endo vment or could he, without doing violence 
to the principles of Hindu law, attributed to 
her a9 heir, [ think there would be strong 
ground f r holdiDg that the appointment 
contained in clause V of the Willis, what is 
known in English law, a* a fraud upon the 
power.” The appointment of Ris Behari, 
her daughter's son, who she caya his been 
brought up as a begotten son Rnd lives with 
her, ig a mere shfm She appoints two 
per3onp, his mother Musimmat Ram Dei, and 
Rom Lai, to be guardians of the said minor. 
So far so good. But she goes on to provide- 
that when the minor attains majority, the- 
two persons she has appointed as guardians 
during hi9 minority shall continue to look after 
the property, and during their lifetime, the 
executcr, in other words, the co-oalled 
manager of the endowment now being of full 
age whom she appointed, is to perform all 
work* in conformity w th the opinion* of the 
said two persots. To my mud that'provision 
left these tw) person* masters of the situation. 

It made the appointment by the deceaseds 
man of the panchef and the representative 
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•of Sargam Lai as a sort of witoh-dog ever 
the oorpDS with a view to prevenliag breaches 
of trust, praotirally a dead letter. Under 
Bnoh a provision the so called nnnager. Rss 
Behari, eculd never be ten shed for any 
breach whieh he might sommit because ho 
*would have an absolute answer under his 
ewu appointment, namely, that he was 
hound to c mply with the directions of two 
‘other perrons, and as far as I can £ee, it 
would he extremely difficult for anybody in 
a Court of Law to reach these two other 
person*, and it is not difficult to see hjw 
the while cf the ecdcwmor.t c ull bo 
squandered and ursappropriited, with very 
'great difficulty in preventing, and almost 
insuperable obstacles in the way of punish¬ 
ing, saoh misfeasance. I take a very s'rong 
view, apart frem any other question in this 
‘Sui t , that the alleged appointment made by 
the widow under this Will was f s far from 
at d as ho;tile to the intentions of the original 
donor as anything could b?, and I am 
satisfied that our decision i3 in acc:rdarcs 
with the meti s as well as in aiaordarcs 
with the law. To that extent the plaintiffs’ 
"appeel must be allowed. It must be ds* 
' tlared that the appointment is vested in him 
'and that the Will to fir as it purports to 
deal with the trusteeship or managership 
cf the Bindraban prrpsr?y ii void and of 
no efTest and that the plaintiff i9 ent tied 
to take possess ion. The parties will pay 
and receive costs in proportion to their 
failure and euieess in both Churls. Costs 
l in this Court will include fees on the higher 

stale. 

PlGG tt, J, —We are dealing in this ca c e 
with property held under a trus l < created by 
* deed of endowment, afcd the terms of that 
deed are neat ssarily the mest important matter 
fir corsideration. This deed of the I6ih cf 
^May J S?1 is a singularly ill draf .ed docnmznt 
and it would bs quite eesy to take perticular 
pertiots of it and show that their apparont 
meanirg is eontredicted by terUin oilier 
"perilous. The most gluing example of this 
is (o be found in the fact that what may 
be called the operative portion of the deed, 
where tie doror, Sri Goshain Nars’mgbji. 
purprrfcs to make a gift of property in favour 
«£! Lis wife, Musammat Aohaub Kuo* 
war and of Sangcm Lai, •ontaios an exiepticn 
wstluding fre-m the oporation of fcho gift the 


immovable property epfeified at the foot ol 
the d3od which ij the principal subject- 
matter of the present appeal. It is only 
ioferantially, by moans of words u3ed in a 
later portion or the doaument, that one oan 
understand thai the executant intended to 
moke a gift of this immovable property in 
favour of an idol. We must, however, take 
it a9 an admitted fact cn the pleadings that 
a trust was created in favour of an idol. 
The QussdioEs remaining to ba considered are, 
what this idol was and what directions the 
founder cf the (rust left regarding the 
management cf the same. It is quite cleat 
that the trust was to be mainly in favour of 
an idol dFeeribsd by the Damo and title of 
Sri Thaknr Rsdha Bsbariji Maharoj whoee 
im'gr, if it was in existence at all at the 
dale of the deed, had Dot yet been installed 
anywhere. It was left to the widow, 
Aehanib Kunwar, to instal this idol in a 
paitwnlar shrine, desiiibed as amongst 
c;rtaiu buildings which ' have be9n built 
ard are still under •oustruation,” in an 
earlier part of the desd, When this idol 
was to installed be, coneilered as a juristic 
personality, was to have the enjoyment of the 
income from the immoveable property specified 
at the foot of the deed, and the management 
of this properly, with directions for the 
proper application of the income was 
conferred upon Sangam Lai. It may 
fail ly be inferred from an expression used in 
the deed that this office of manager was 
intended to be hereditary in the family 
of Sangam Lai. It is by no means clear, 
however, whether the actual gift of the 
corpus of the property was in favour of 
theidcl already mentioned from the date of 
its installation by the widow. The temple 
which Sri Goshaio Narsingbji had built, 
or had begun to build, for the reception 
of this idol was evidently situated in close 
proxim ly to a larger temple dedicated to an 
idol dcsiribed as Thakur Banke Behariji 
Maharaj, which tempi3 was in charge of a 
managing committee of some sort referred 
to in this deed. According to the terms 
of the deed it was this idcl installed hi 
the larger temple, in the charge of this 
managing committee, which was * ultimately” 
to be the owner of the immovable property. 
The real and piiacipal difficulty about the 
interpretation of the entire ' document is 

this word “ultimately”. On the face of it 
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the document is a deed of gift to take effect 
immediately from the date of its execution 
and, in so far as certain property, meveable 
and immoveable, was to be placed in the pos¬ 
session of Achamb Kuowar and of Sangara 
Lai respectively, the deed evidently did 
operate from the date of its execution. 
Those poitions of the deed which relate to 
the application of the income cc uld not 
come into force until the idol of Sri 
Thakur Radba Behariji Mabaraj was 
installed in the small temple constructed 
by the execatant. or commencad by the 
executant and finished by his widow after 
his death. There is nothing in the terms 
of the Will to suggest that the word 
“ultimately” which qualifies the gift in 
favour of the idol of Banke Behariji Mabaraj, 
in the larger shrine, refers to any da'e 
subsequent to the installation of the les3 
important idol in the small shrine. I 
think it mutt have lean for some such 
reason as this tlat in the former litiga¬ 
tion it was considered that the ultimate 
right to the management of the immoveable 
property specified at the foot of this deed of 
May the l5tb, 1871, vested in the committee 
of management in charge of the larger shrine 
of Thakur Banke Behariji Mabaraj, I 
agree, however, that these considerations 
cannot determine the result of the present 
Bait. I do think that a defendant in 
possession of immoveable property is entitled 
to resist a plaintiff claiming possession of 
the same by setting up a jus teitii, and 
that there is nothing in the oircumstancss 
of the present tu*t to qualify that right. 
If, however, a defendant wishes to set up 
Booh a defence, be should oortainly take the 
responsibility and submit to the possible 
consequences of doing so in plain 
laDgaage. After carefully studying the 
written statement filed by the defendant 
in the present suit it, does seem to me 
that the rights of the temple of Thakur 
Banke Bebariji Mabaraj or of the idol 
therein installed, or of the committee of 
management in charge of that temple, were 
not expressly pleaded or pat in issue. 

With regard to the other questions raised 
before us the position I would take up is 
a simple one. We mast assume, as between 
the parties to this litigation, that Sangam 
Lai, the manager ppaoioted under the 


deed of endowment, either refused to act, 
or in some other manner clearly indicated 
that be did Dot intend to take up the 
trusteeship offered him under the terms of 
this deed. There was then beyond all 
question a light to appoint a new trustee 
vested in some one or other. The widow, 
Musammat Achamb Kunwar, seems to me to 
have acted in good faith and to have done 
her best to carry out the wishes of her late 
husband. The first thing she had to do was 
to inatal the idol in the small shrine referred 
to in the deed of endowment, and it is noi 
denied that ehe did this. In the absence of 
another manager it seems to me that she was 
perfectly entitled, after her husband's death, 
to take np the management of the trust 
property herself. The only persons who 
•ould question her right to do so would be 
the committee in oharge of the larger 
temple of Thakur Banke Behariji Ma- 
hsra ; , if they held that cnler the terms 
of the deed of gift fri Ghoshain Narcinghji 
had so divested himself of this prop¬ 
erty as to deprive his heirs after him of any 
right of appointment, the ul imate manage* 
ment of the trust resting entirely in the 
Baid ccmmittee. Assuming, however, that 
this committee did not concern i'self in the 
matter, the widow would be carrying out 
the iutentiens of her late husband iu instal¬ 
ling the idol and makieg arrangements for 
its due worship. As a matter of fact, 
she has gone a great deal farther, beoause 
in the Will which was made the subject- 
matter of the present suit she has dedicated the 
entire balance of her property for the baneSfc 
of another idol to be installed somewhere at 
Oownpore. Now my own view regarding the 
question of law which has bean principally 
adopted before us i3 this, that under the 
circumstances assumed by the parties to this 
litigation, and patting aside altogether the 
question of the jut tertii to which allusion 
has been made, if Musimmat Achamb Kunwar 
had seen fit, upon the failure of Sangam Lai 
to take up the office conferred upon him by 
this deed, to make another appointment to 
take effect immediately, ehe had a right to 
do so as representing the estate of her 
deceased husband, and she had a right to 
make an appointment whioh would inure be¬ 
yond her own lifetime. I think, however, 
on the authorities it cannot be held that she 
bad a right virtually to appoint herself a* 
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manager, and then to endeavour, by means 
of a testamentary disposition to take effect 
after her doatb, to continue this tight of 
management in favour of relatives of her 
own. For these reasons, I concur in the decree 
and order proposed. 

B. v. & N, B. 

Veorei modified. 
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LAHORE HIGH COURT. 

Civil Revision Petition No. 223 op 1920. 

November 2, 1921. 

Pretent Mr. Justice Scott Smith. 

JHARIA COAL COMPANY op DHANBAD, 
BIHAR —Dspeni ant—Petitioner 

vertut 

DIWAN OHAND and COMPANY op 
DELHI —Plaintipps—Respondents. 

Civil Procedure Code (Act V of 1Q08), O. VI, r. 17 
—Amendment of pleadings—Interlocutory order — 

lie vision. 

Leave to amend should always be given unless the 
Court iB satisfied that the party applying for leave 
is aoting mala fide , or that, by his blunder he has 
done some injury to his opponent whioh cannot be 
compensated for by costs or otherwise. However 
negligent or careless may have been the omission, 
however late the proposed amendment, the amend¬ 
ment should be allowed if it can be made without 
injustice to the other side. [p. 330, cols. 1 & 2.] 

Tho High Court should hesitate as a rule to 
interfere in revision with interlocutory orders of 
the lower Courts, but it should not hesitate in 
exceptional oases, [p. 336, col. 2.] 

Defendants applied for leave to amend their 
Written statement before issues were struck but the 
Trial Court refused to grant leave to amend. On an 
application to the High Court in revision : 

Held , that this was an exceptional case in whioh the 
High Court would interfere with the interlocutory 
order of the Trial Court, [p. 836, col 2.] 

An interlocutory order passed by the presiding 
Judge of a Court is not binding on his successor and 
the latter can go behind the order if a case is made 
0Ut for his doing so. [p. 336, col. 2.] 


Petition/under recticu 44 of the Punjab 
Courts Act of 1919 for revision of the 
order of the Senior Subordinate Judge 
Delhi, dated the 10th February 1920. 

Dr. Qokul Ohand Narang , for the Pe'.i- 
tiocer. 

Lala Mcti Sagar, R, S., for the Respondent. 

JUDGMENT.—This is an application fcy 
the defendant for revision of an order 
passed by the lower Court refusing to 
admit further pleas and to frame addi¬ 
tional issues. The additional issues which 
the Court refnsed to frame were:— 

(1) Whether the agreement in the letter 
of the 30.h October 1916 was or became 
impossible of performance end completionP 
If so, wbat is its effect on the suit P 

(2) Whether this Court has jurisdiction 
to try the case P 

The Court refused to fiame the first of 
these issues because ro such plea was 
contained in the original written statement 
of the defendant which he filed on the 
. 7ih July 1919. The Court admitted that 
. by supplementary application of the 31st 
July-the defendant- did raise this plea, 
but disallowed it on the ground (hat the 
leave cf the Court for filing tbe supple¬ 
mentary pleas had never been obtained. 
It refused to frame the issue as to jurisdic¬ 
tion on the ground that the Judge’s 
predecessor Mr. Tapp had already decided 
that the Court had jurisdiction, and it was 
of opinion that it could not go behind 
this. Mr. Tapp’s order deciding the question 
of jurisdiction is dated 13th October ; 919. 
He said: ‘ As regards the jurisdiction tbe 
defendant Company admitted that this 
Court bad jurisdiction in their written 
statement, They only questioned tbe 
jurisdiction of the Court in their additional 
written statement for the filing of which 
they have obtained no permission. Apart 
from this, the contraot if there was one 
was entered into at Delhi.” 

On a reference to the reeord it appears 
that paragraph 11 of the plaint was as 
follows 

“The valuation for tbe purpose of Court 
fee and jurisdiction is Rs. 71,625.” 

Paragraph 11 of the written pleas of 
the defendant was as follows:—“There is 
no objection to the Court-fee paid and to 
the jurisdiction of tbe Court,” 
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In tbe 6npplementary pleas put in on 

the 31st July, it eir^ioed that by 
inadver enae and aaaideutal error in para- 
. graph 11 of tbe written statement tbe 
words *'and jurisdiation cf tbe Court” have 
been written and that the jurisdiction of the 
Court was not admitted. It is quite clear 
that tbe defendant never intended to admit 
the jurisdiction of tbe Court. Reading para* 
graph II of tbe plaint and of the pleas 
together, it appears that what the defend¬ 
ant meant to say was that he .did not 
object to the valuation cf the suit for the 
purposes of Couit«feo and jurisdiction. 
Mr, Tapp was clearly in error in his 
opinion that defendant admitted the jurisdia* 
lion of the Court, a-.d Mr. Moti Sagar 
frankly admits that Mr. Tapp was mistaken. 
‘ It, therefore, appears that the latter officer 
. detided the point of jurisdiition through a 
mistaken impression that the defendant in 
his original pleas admitted tfce jurUdiolion 
of the Ocurfc. MiUk Ahmad Yar Khan 
was not right in his view ihat he could 
Hot go behind the decbion of Mr. Tapp 
on this point. Mr. Tapp’s order was 
'merely an interlocutory one and did not 
therefore, bind him. On the 7ih July 1919, 
‘when the original pleas were put in, the 
‘Court aid not do anything except give a 
"further date for the examination of the 
parties who were not theu present in 
person. Ou the 3Ut July, the defendant 
not only pQt in supplementary plea®, fcu« 
made a separate application. for the leave of 
tbe Court to put in such pleas. Up:n this 
the Court pissed no fomnl order, and it 
appears to me that it must have ove?looked 
tbe application. If it bad carefully pernsed 
it together with tbe orig'nel written plaa-, 
it would, I think, have some to the oonclu* 
sion that the defendant never intended to 
admit tbe juiiidiction of the Court. Tbe 
•are was eminently one where the Coart 
'should have allowed the supplementary plsas 
which were in part nccssmry as they were 
explanatory of the original ones. At 
415 of Mi Ha’s Civil Prooedure Cede tho 

{clloning di.tnm of Bratnwell, B. J,, >» 
nnoted:—“I have moch to do m Chambers 
with applications for leave to amend and 
I may perhaps be allowed to say that this 
bamble branch of learning .a very fam l ar 

to me. My pra.tioa has always been to 
five leave to amend nnleea I have been 
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satisfied that the party applying was Rclirg 
milofl'ie , or that, by Lis blander be had dons 
some injury to his opponent which ooull not 
bs compersited, for by coats or otherwise.” 
ide alto said: However negligent or careless 
may have been tbe omission, however late 
the proposed amendment, the amendment 
should be allowed if it eould be made 
without iojuttiie to the other side.” There 
aer'airly was do mala files on the part of the 
defendant in tho present case and no dimage 
eould possibly have reeullel to the other nide 
by the adrnifSion of the supplementary (laas 
put in on the olct July 1919, I am al'oge- 
ther in agreement with the view that this 
Court eiioul 1 hesitate ai a role to interfere 
in revisioa with interlocutory o.-ders of the 
lower Court®, but the present u an exaep- 
tionel o^bp, and, I think, intorference is 
clearly allowable. Mr, Moti Sagar says he 
has no objection to the additional issue 
whetbor the contrast has bnaome impossible 
of performance and completion’ being framed 
bathe urges ihat the issue as to jurisdiotion 
should not be added. He says that if there 
was aDy agreement at all it took plaoe at 
Delhi, Counsel for tbe defendant traverses 
this on tho ground that according to -the 
plaintiff the agreement was confirmed at 
Jharia and not at Delhi. Iu my opinion, 
there is not sufficient material on the record 
for the immediate determination of the ques¬ 
tion of jurisdiction,- and I see no reason 
why there should not be an issue on tbe 
point. At the same time, I am not prepared 
to say that the question of jurisdiotion 
should be deoided before the evidense is 

recorded and findings some to on the other 
issues. - 

I allow the revision and direst that the 
.two additional issues asked for by the peti- 
tioner be added. Ocsta of this Court will 
be costs iu the sadee, 

. s. r. & z, K, 

• ^ 

Revision alloicel 
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LAHORE HIGH COURT. 

Criminal Appeal No.1417 cf 1919. 

February 23.1S20. 

Present: —Mr. Justice Broadway. 
KHUSHAL SINGH —Conv.ct—Petitioner 

vercus 

EMPEROR— Responding 

. Defence oj India Rules, 1916, r. 26 (!', (2)— Non- 
j cognisable offence—District Magistrate directing 
Superintendent of Police to take action— Chalan made 
by subordinate Police Officer on authorisation of 
Superintendent oj Police —Chalau, whether can be 
treated as complaint. 

% 

Where a District Magistrate in pursuance of 
authority conferred by a Government Notification 
authorises a Superintendent of Police to take notion 
against a person for an offence under rule 25 (l) 
of the Defenoe of India Rules, of which offence the 
folic e are not authorised to take cognisance, andou 
the authorisation of tho Superintendent of Police, a 
Subordinate Officer makes a chalan , the chalan may 
be treated as a complaint. 

, Shamal Khan v. Empress, 16 P. R. 1890 Cr , Kir pal 
Singh v. Empress, 28 P. R. 1883 Cr, Abdul Gh'ini v. 
Municipal Committee, Peshawar, 2 P. R. 1892 Cr, 
Burdin v Municipal Committee, Lahore. 3 P. R. 1892 
Cr, Kahinya y, Empress, 20 P. R. 1894 Cr , Barindra 
Kumar Qhose v. Emperor, 7 Ind. Cas. 359; 37 C. 457; 
140. W N, 1114; 11 Cr. L. J 453, King-Emperor v. 
Bada, 26 B. 160 (F. B. ;3 Bom. L. R. 636, referred 
to. • 

Petition, under section 439 of the Criminal 
Procedure Code, for revision of an order of 
the Sessions Judge, Jullundur, dated the 8 h 
Oatcbir 1919, modifying that of the Honorary 
Magistrate, FirstCbsr, Jullundu-, dated the 
28th August 1919’* 

w Mr, Mtikani Lai Puri , for the Petitioner. 

* Sardar Mahtob Singh, S. B., Public 
Prosecutor, for the Respondent. 

' JUDGMENT.— Khusbal Singh, son of 
Maya Ram Singh, was convicted of an offeree 
under rule 25 (1) of the Defence of India 
Rules of 1915, and was eentenced to rigorous 
imprisonment for nine months. In addition, 
be was sentenced to pay a fine of R?. 20 or 
in default to undergo rigorcui imprisonment 
for a further period of one month. He 
appealed to the Sessions Judge cf Jullundur 
who maintained the conviction, but reduced 
the sentence to three months’ rigorous 
impri omnent, remitting the fine. He has 
now o:me up to this Ocu;t under section 
439, Criminal Procedure Code, through Mr. 
Mukand Lai Puti, and 1 have heard Sardar 
M'ahtab Singh, Public Prosecato^, for the 
Grown. The facts are given in ample detail 
in the judgment of the lower Court and 


reed not be here re-oapitulated. Suffice it to 
ray, that I am unable to see any reason to 
interfere on the merits. It b urged, however, 
by Mr. Mukand Lai that the eonviction was 
bad iu law, inasmuch as the Magiitrate had 
taken coDgnieauce of tbe ca?e on a Police 
report Gr chalan and that rule 25 (2) of tbe 
Defence of India Rubs of 1915 rendered it 
imperative that a complaint should be filed 
by Eome ore duly an‘hor;sed iu that behalf. 
He referred me to Shamal Khan v. Empress 

(l), Kirpal Singh v. Empress (2), Abdul 
Ohani v. Municipil Committee, Peshawar 
(3\ NurSin v. Municipal Co nmittee, Lihore 
(4), Nahinya v. Empress (5) and Barindra 
Kumar Qhose v. Emperor (6), I am, however, 
unable to see that these cases are really applio* 
alb to tbe present one. The Fuajab Govern¬ 
ment Nolifica' io 3 No. 10930 of the 22nd Apiil 
1919 shows that all District Magistrates in tbe 
PaDjab were empowered to order, or autho¬ 
rise, complaints to be made in respect of sush 
offences as came within the purview of rob 
25 (1) committed within their jurisdiction. 
In the case before in? tbe District Magistrate 
of Ju’landur directed the Superintendent of 
Polic? to make an ioquiry, complete the case 
and send it up for trial. Iu due course the 
Police put up a chalan before the District 
Magistrate who cent it to the Trying 
Magistrate who has disposed of it. It is 
clear that the Poliee were not authorised to 
take ecgnbacce of tbe offeree, inaamuoh ,aa 
it was not one wnieh they had power (o take 
up suo motu,. They, therefore, were not 
autboii'ed by any law to put up what is 
usually termed a chalan. OhaUn i by the 
Police are only posable, in eases eognisable 
by them. Sardar Mehtab Siogh eon- 
tended that tbe so-sailed chilan in th : a 
oaee must he regarded as a oomplaint aod 
fcha*, therefore, the Magistrate was profeilz. 
seiz id of the ease. In support he referred, 
me to King-E npe:or v. Sadi (7). tn that, 
ease it was held if tie alleged offpnee is, 
a non-eognizable one, there is no gehtjon; 
in the Cbde whieh empowers a Polite 

* « 

(1) 16 P. R. b90Cr. 

(2) 28 P. R 1883 Cr. 

(3) 2 P. R. 1892 Cr. 

(4) 3 P R. 1892 Cr. 

(5) 20 P R. U94 Cr. 

(0 7 Ind. Cas. 359 } 37 C. 467j 14 C. \V. N. lift* 
11 Cr. L J. 463, 

(7) 20 B. U0 (F. B.)| 3 Bom. L. R. 580, 
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Offiier of bis own motion to make any 
report to a Magistrate. A Police officer, 
however, may lay information of aDy offeccs of 
which he cannot take cognisance and when he 
lays Baah information he mast be regarded as 
having Bled a complaint,” 

II wap, therefore, held that a Police Officar, 
who had lodged information of a non cognisable 
offence, mast be held to have filed a complaint 
and that, therefore, he was liable to nay the 
compensation provided by section 250, Criminal 
Procedure Cide, if his information turned 
out to be false, frivolous or vexitiou?. It 
seems to me that that case is applicable to 
the facts before me. The District Magistrate 
undoubtedly had power under the Notifica¬ 
tion to order the filing of a complaint. He did 
actually pass such an order to the Police and 
in compliance with that order the Pol'ca 
after due iiquiry placed an information before 
him. The mere fact that that information 
was prepared in the same form as a r\ a lan 
does not to my mind render the information 
anything other than a complaint. 

Mr. Mukand Lai then contended tfca\ 
inasmuch as the District Magistrate had' 
directed the Superintendent of Police to 
take actior, it was the Superintendent cf 
Police only who could make the complaint or 
lodge the information and bad no power to 
authorise ary of hie subordinates to do to. 
This question was considered by Scott Smith, 

J , in Criminal Revision No. *78 of 191 y, in 
which it was held that there was nothing in 
that Notification against such delegation. 
This is a revision and, in my opinion, substan¬ 
tial justice has been done, and I am not 
prepared to interfere. 

It appears, however, that the petitioner had 
been released on bail by order of the learned 
Judge who admitted this petition before he 
had completed his sentence. The petitioner 
appears to have served over §rds of his 
period of imprisonment, and, in the o:rcum- 
ctancer, I eee no reason to send him back to 
jail. I accordingly reduce the sentence to that 
already undergone, 

•. D. 

Levition partly allowed. 
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ALLAHABAD HIGH COURT. 

OaiMiKAL Appeal No. 8sl of 1.-21. 

January 13, *922. 

Tn sent Mr. Justice Stuart. 

KHUSHI RAM —Appellant 

versus 

EMPEROR —Re pokdent. 

Penal Code (AclXLV of 18 OJ, ?■ 4‘1 —Stolen prop* 
erty, possession of—Possession of wife, whether posses¬ 
sion of husband. 

Accused with several other male3 and females lived 
in a house as a joint family. During hia absence 
from the house, a locked box containing stolen prop, 
erty waa found therein, whose key was produced 
by accused’s wife Accused was convicted under 
section 411 of the Penal Code: 

Held, that although the possession of a wife would 
frequently be the possession of the husband, yet this 
could not be presumed per se in every case: there 
must be something to connect the husband with the 
possession more than tho mere tact that he is tho 
husband, and that, in this case, the conclusion that 
the husband was iu possession could not bo 
justified. 

Cnminal appeal from an order of the Ses¬ 
sions Judge, Bulacdshahr, dated the 21th 
November li-21. 

Mr. 5 0. Mu!f6rji t for the App l'an'. 

Mr. Sankar Saran , Government Pleadtr, 
for the Crown. 

JUDGMENT.—The facts may be slated 
briefly. A locked box was in a heuae in wbioh 
Kehar Singh, other male members of bis 
family and several women resided. The key 
of the box wt s produced by the wife of Khoshi 
Ram, eon of Kebar fcingh. The b;x was 
opened. In the box was stolen property. 
Khushi Ram was not in the houee. On this 
evidence Khushi Ram has been convicted 
under section 411 of the Indian Penal Code, 
The Sessions Judge considered that these 
facts justified a finding that the property was 
in Kbuihi Ram's poeseEsion. I do not thick 

that each an inference can be drawn legally 
from the evioeocc. Actual possession wab of 
course with the wife. Can it be presumed 
that in every case of this kind, the po.-sersion 
of the wife .s per /e” the possession of the 

huebanc? ^ thick not. Possession of the 
wife would frequently be the possession of the 
husband. In fact, it wcutd usually be the 
pcssees.on of the husband, but there must ba 
something to connect the husband with the 
possession more than the meie tact that he is 
the husband. In this particular case when 
the house was occupied by members of a joint 
family including several males and when tfcf 



tfol LXVlI] INDIAN OASES, 339 

JOG! V1MKIAH V . STATION HOU8« OFFICER OF KAR8AP0R, 


husband was not aotaally on the premises, 
there is insufficient evidence to justify the 
•ouolasion that the husband was in possession 
of the property. For these reasons, I atsept 
the appeal, set aside the oonviotion and 
sentenae and direct that the appellant be 
released. 

w. 0. a. Appeal accepted. 


MADRAS HIGH COURT. 
Criminal Revision Case No. 432 of 1922 

January 6, 1922. 

Pretent Justice Sir William Ayliug, Kt., 
and Mr. Jnstiee Ramesam, 

JOGI VENK1AH and others—Petitioners 

versus 

STATION HOUSE OFFICER of NARSA- 
PUR and another—Respondents. 

Criminal Procedure Code (Act V of 189'C, ss. 617, 
620— Order by Stationary Sub-Magistrate under s. 6l7 
— Appeal, forum of. 

An appeal from an order passed under section 617 
of the Criminal Procedure Code by a Stationary Sub- 
Magistrate directing the retnrn of the subject-matter 
of a charge to the complainant, lies to a District 
Magistrate and not to a Sub-Divisional Magistrate 
inasmuch as the latter exercises appellate powers 
only on delegation by the former. 

Khima Rukhad, In re, 46 Ind. Oas 601; 42 B 664; 
20 Bom. L. R 305: 19 Ur L. J. 6^7 and Queen- 
Empress y. Ahmed, 9 M. 448j 2 Weir 672; 3 Ind. Deo. 
(n. s.) 707, referred to. 

Petition, under sections 435 and 439, Orimi- 
nal Procedure Code, praying the High Court 
to revise the order of the Sab-Divisional 
Magistrate, Bhimavram, in Criminal Appeal 
No. 116 of 1920, da ed the 8th January 
1921 against an order of the Stationary 
Sab-Magistrate, Narsapur, in Calendar 
Case No. 239 of 192 J. 

Mr. 0. Lakshmanna , for the Petitioners. 

The Pablie Prosecutor, for the Crown. 

Mr. P , Narayanamurthi, for the Respond¬ 
ents. 

JUDGMENT.— In this ease the Stationary 
Sab*Magistrate of Nareapar, in acquitting 
ft person eharged with an offense under 
Motion 406, made an order under sestion 517, 
Criminal Procedure Code, that eertain jewels 
whieh were the snbjest-matter of the eharge 
should be returned to the eoaplainant. 
ftppeal again at this order wttp preferred 


to the Sab Divisional Magistrate of 
Bhimavaram. He dismissed it on the 
ground that he had no jurisdiction to hear 
the ease beeanse the ease ended in 
asqnittal. 

The jurisdiction of the Oonrt to vary 
an order under sestion 517 is oonferred 
by sestion 520 whish speaks of any Oonrt 
of Appeal, confirmation, reference or revision. 1 
The meaning of these words has been different¬ 
ly interpreted by this Coart and by the 
Bombay High Oonrt. The latter has held 
in Khima Rukhad, In re { 1) that the words 
“ Oonrt of Appeal ” mean the Coart to 
whish an appeal lies in the partisnlar sase. 
This Court has held in Queen-Empress v. 
Ahmed (2) that they mean the Oonrt to 
whish appeals ordinarily lie from the 
Court whish passed the order nnder ses¬ 
tion 517, It is on this latter ruling that 
petitioner depends in argniDg bis sase 
before ns, bat, unfortunately, it is of no 
use to him besause, in two subsequent 
eases, different Benches of this Coart have 
held that the words '‘Court to which 
appeals ordinarily lie” sannot sover the 
ease of a Snb-Divisional Magistrate whose 
power to hear appeals depends on a dele¬ 
gation by the Distrisfc Magistrate under 
sestion 407, slanse (2). Whatever view we 
might be inslined to take on this latter 
point, we do not feel justified in refusing 
to follow the two sa9es quoted to ns, whish 
are Criminal Revision Cases No. 525 of 1905 
and No. 84 of 1908. 

We mast, therefore, hold that the Oonrt 
whish had power to modify the Stationary 
Sab-Magistrate’s order in this sase was 
the Distrist Magistrate and not the Sub- 
Divisional Magistrate, and that the Sab- 
Divisional Magistrate’s order dismissing 
the appeal was right. The Criminal Rsvb 
sion Petition is dismissed. 

M. c. P. Petition dismissed* 

w. c. A. 

(1* 45 Ind. Cas. 501; 42 B. 664; 20 Bom. L. R. 895j 
19 Cr. L. J. 697. 

( 2 ) 9 M. 448; 2 Wsir 672; 3 Ind. Dec. (if. 8.) 707. 
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UMAR DJN V. EMPEROR. 

LAHORE HIGH COURT. 

Criminal ApfeilNo. 15 op 1921. 

March 1, IS 2 l 

Pretent'. —Mr. Justioe C oevis and 
Mr. Justice Ssott-Smitb, 

UMAR DIN aliat UMBA—Oonv'CT — 

Appell\nt 

vcnus 

EMPEROR—Respondent. 

Criminal Procedure Code (Act V of 1899J, ss. 164, 
342— Confession—Duty ol Magistrate recording con¬ 
fession— Memo. of enquiry — Cross-examination of 
accused, ichether competent. 

In all cases in which a confession is recorded by 
a Magistrate it is advisable that ho should 
record a memorandum of enquiry showing what 
steps he has taken to fully satisfy himself that the 
accused person is confessing voluntarily, [p. 341, 
col. 1.] 

The mere absence of such a memorandum, however, 
would not render a confession, otherwise duly 
recorded, inadmissible, [p. 341, col. 2.] 

Nga Shwe Sin v. Emperor , 4 Cr. L. J. 385: 12 Bur, 
L. R. 237j 3 L. B. R. 213, Queen-Empress v. Karayan, 
26 B. 543; 3 Bom. L. R. 122, distinguished. 

Under section 342, Criminal Procedure Code, it 
is not competent to the Court to cross-examine the 
accused, [p. 342, col. ?.] 

Appeal from an order of the Additional 
Sessions Judge, Lahore, dated the lel/ind 
December 1920. 

Mr. Ghulam Easul , for the Appellant. 

Mr. H. A. lie bert , Government Advoaate, 
lor the Respondent, 

JUDGMENT.—Umar Din alics Umba has 
been convicted by the Additional Sessions 
Judge of Lahore of the murder of Mangal 
of village Sahuke on the night between 47. 
18th Jdly 1920. He has appealed to this 
Court, and his appeal has been argued before 
ns by Mr. Ghulam Risul, and the case is also 
baforo U3 for sonfirmation of sentence under 
sestion 374, Criminal Procedure Code. With 
Umar Din was tried Kaka alias Nizim Din 
bat as there was very little evidence against 
him besides the retracted oonfeasion of Umar 
Din and the statement of Musimmit Rahmate, 
widow of the murdered maD, P. W. No, 19, 
which was not believed, he was aoquitted. 

The theory for the prosesution is that 
there were four murderers, Lai Singh, Imam 
Din, Kaka and the preiont appellant. The 
two first moo are said to bo absconding, It 


is aloar from the facts stated in the judgment 
of the learned Sessions Judge that Kaka and 
the abeconders had enmity against the 
deceased, and the theory is that they indused 
the present appellant who lives in the house 
of MaDga), who is his Srst sousm, to assist 
them in the murder. There are some grounds, 
as stated by the learned Sessions Judge, for 
supposing that Musimmit Rabmate, the 
widow of Mangal, was an abettor of the 
murder. There is a good deal of evidence 
to the effect that immediately afior the 
murder ehe cried out saying that Kalia and 
others had murdered her husband. The 
witnesses who give this evidence are P. W. 
Nos. 22. 18, 20. 21, 23, 24 and 25. The only 
one of these who srye that the widow 
named all the four as the alleged murderers is 
Rahim Bikbsh P. W. No 2 1 , and we mar, 
therefore, take it as oartain that she did 
not at that time name Umar Din appellant 
as one of the murderers. He was arrested 
on the 24th Jnly 1120 and the Police 
applied to tno Magistrate for his confession 
to be recorded on the following day. The 
Magistrate oould not take it then and passed 
an order that the accused persons would 
remain in the judicial look np. So from the 
26th Jcly onwards Umar Din wa9 not in 
Pjlice oustody. His confession was recorded 
by Mr. Weoe, Magistrate, F.rat Class, on the 
27th July 1920, and on the 5th August 
Mr. Keelar, the Committing Magistrate, 
examined some of the witnesses for the 
proeeoution, and on the 7th of August 
he reoorded Umar Din’s statement in which 
he admitted the correctness of the oonfession 
made by him on the 27th Jaly, and wh'oh 
was at that time read out to him. When 
he was again examined on the li/th August 
by the Committing Magistrate he retracted 
his confession and said that he had made 
it under the influence of Police torture. 

Now, with regard to the oonfersioD, Counsel 
for the appellant has raised the objection 
that tie Magistrate recorded do memoran* 
dum of the enquiry made from Umar Din 
before the confession was rsoorded. He 
bated his objection upon section 164, Cri¬ 
minal Procedure Code which lays down that 
no Magistrate shall record any such con* 
fession unless upon questioning tho persori 
making it he has reason to b3lieve that it 
was made voluntarily, Now the law which- 
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makes this prevision does not say that the 
Magistrate shonld make any memorandum 
of the enquiry which he makes at the time 
before recording the eonfession of an accused. 
No authority has been referred to which 
lays down that in the absence of any 
memorandum of enquiry the confession other* 
wise duly recorded shall be inadmissible in 
evidence. We note that a proper eertifisate 
•as laid down in section 161 (3) has been 
'appended by the Magistrate at the end of 
•tbs eonfession. Oonnsel for the appellant 
referred to Ego 81 w* 8in v. Emperor (1) 
where it wa3 held that it is the imperative 
duty of the Magistrate, before recording a 
eonfession, fo earefally examine the accnssd 
person and, to the best of his ability, 
ascertain that he is not wishing to speak 
owing ti any inducement, threat or nromise, 
but that his eonfession is purely voluntary. 
In that case it appears that each accused was 
asked once at the end of his statement whe¬ 
ther he eonfsssed voluntarily or was induied 
to do so, and it was hell that it was not a 
enfficien*. eomnliansa with the provisions of 
section 164 (0. In that ease it will be 
mtieed that stress was laid upon the necessity 
of the Magistrate making an enqairy, though 
it was not laid down that in the absence of a 
msmorandtm of the Magistrate s enquiry the 
eonfession is inadmissible. Queen- Empren v. 
Eariyan (2) was alio referred to bat that too 
is not an authority for the proposition pat 
forward by Counsel. We, therefore, are 
unable to hold that the eonfession of 
U mar Din is ioadmissible. At the same time, 
we eonsidar it to be most advisable that in all 
suah eases a Magistral should resord a 
memorandum of enqairy showing what steps 
he has taken to fully satisfy himself that an 
accused person is confessing volantanly. u 
view of the faet that on the 7ih August, t.e., 
11 days later, Umar Din adhered to bis son* 
fession before the Oommittiog Magistrate, we 
see no reason to suppose that he did not ma 0 
jt voluntarily. 

The evideooe corroborative of the confes 
sion ia said by the learned Sessions Judge to 

consist of the following facts: — 

(1) that Umar Dio was present when tbe 

murder took place; 


\l) 4 Cr. L. J. 335; 12 Bur. L. R- 237; 3 L. B. R. 213. 

(2) 25 B. 643, 3 Bom. L. R. 123. 


(2) that be bad eats on bis head obviously 
irfl cted in order to give the false impression 
that he too had been attacked ; 

(3) that he hims:lf had sharpens! the 
tok i (seethi evidence of the mochi woman 

Mtj.-i'i min'it R-ahmate, P. W. No, 10) ; 

(4) that the to\a was found in a pond a 
few yards from the scene of the murder, 
Umar Din himself haviog admitted in his 
confession that he had thrown it there; 

(5) that the piece of rag in which Umar 
Dio said he had wrippod the to'ia when he 
hid it in the conrtyard under some bricks, 
was fonnd in the place pointed out by him. 


As to No. 1 it is not denied that Umar 
Din was sleeping alone in the courtyard, 
Mangal and his wife being on the roof at the 
time the murder was committed. It seem*, 
therefore, highly probable that the mur- 
derers though* it necessary to get Umar Din 
on their aide b3fore committing the murder. 


A, to No. 2 the melical evidence 

howi that the appellant was examined 

)7 the D sctor on the i9;h July. Toree 
oc'sed clean cuts, eao0r6sial one*, were 
oani on hie head. Toe skin was merely 
,at and only a little blood had come out 
,f the wounds. The wounds were in the 
, am e line and level and snoerfinal and seem- 
3 d to be self inflicted. They were one day 

,ld and appeared to have beeu caused by a 

harp edged weapon, each as a mir or a 

coife Toe appellant in his confession said 

hat after the murder Kaka got out a km e 

iQ d made cuts on his head so as to make it 

a3 if he a’so had bees attacked by the 

[Sets. The explanation given by the 

appellant when he retracted his onfession 

Jl* that he recsived these injuries some 10 

3r 15 days before the occurrence when he 

eras lifting some firewood. 1 hia explanation 

is absurd and is inoonaiateut with the 

medical evidence which shows that the 

wounds were oa the i»th July only one £ay 

n H In f ft#fc the ePP earaD ® 0 of th , aa0 

i3 'in our opinion, a strong corroboration- of 

the explanation given by the appe.Uot in 
his confession. f f 

A. to No. 3 we have the evidence ot 
utammt Rah mate, P. W. No. 10. She » 

only a low oaete woman, bat pnma fan' 
th/re i. no ground for disbelieving her 
eviden.e to the effeet that the appellant cam? 



INDIAN OASES, 


t!922 


542 

UH1R DIM 0. IMPIROB, 

lo her bouse and sharpened the toka there on 
the day preceding the night rf the murder. 
The appellant in his confession said that he 
sharpened the toka two days before the 
night of the murder, but tbediesrepansy is un¬ 
important beianee Mutammat Rahmate sould 
easily have forgotten the ezast interval 
that bad elapsed between the appellant’s 
visit to her house and the time of the 
murder. 

As to No. 4 it is an undoubted fast that 
a toka was found in the pond a few yards from 
the house where the appellant was sleeping 
on the night of the murder. He sould have 
easily thrown it there after the murder. 

We do not attash mush importanse to the 
fifth piece of evidense referred to by the 
learned Sessions Judge, besause the appel- 
lant might have shown ary piece of sloth 
and have stated that he had wrapped the 
toka in it. 

The Aefessors were unanimously of opinion 
that Umar Din’s sonfession was true and that 
he was not threatened or tortured into mak 
ing it, and that he might have been foroed 
to join in the srime hy the other accused 
persons, and that the suts on his head 
had been caused by his aecomplices. In his 
sonfession the appellant stated that he had 
joined in the murder under the iiflaense of 
the threats of bis companions. Now, even 
if we believe that the appellant had been 
eompelled to join in the murder by reason 
of tbreatp, it would not entitle him to the 
benefit of the exception contained in section 
S4 of the Indian Penal Code which h y8 
down that, except morder and offenses 
against the State punishable with death 
nothing is an offence which is done by a 
person who is sompelled to do it by threats 
whish, at the time of doing it, reasonably 
caused apprehension that instant death to 
that person would otherwise be the eoDse- 
quenoe. We do not, however, believe that 
Umar Din was compelled by threats to join 
in the murder, His sonfession shows that his 
companions spoke to him about the murder 
several timesand that everything was arranged 
before-hand, ft was perfectly easy frr him to 
inform both Mangal and the authorities of 
what was intended to be done, but he did 
not do so. We, therefore, do not sonsider 
that he is entitled to be treated with any 
leniency, 


We agree with the unanimous opinion of 
the Assessors and of the Sessions Judge that 
the guilt of the appellant has been establish- 
ed and dismiss bis appeal and confirm tbe 
sentence of death. 

Before we slose we wish to draw the 
attention of tbe Committing Magistrate to 
tbe manner in whish be cross examined the 
asiosed in resordi D g bis statement on tbe 
19th August. Section 342, Criminal Prooe- 
dore Code, allows a Court at BDy stage of any 
enqu ry, or trial to pnt sush questions 
to tbe accused as tbe Court con- 
eiders necessary, and lays down that tbe 
Court shall, for tbe purpose of enabling tbe 
aososed to explain aDy circumstances append¬ 
ing in tbe eviderce against him, question 
him on the esse after the witnesses for the 
prosecution have been examined arid before 
he is called for his defence. It i 8 uot com. 
petenfc to the Court under this section to 
cross-examine the accused, spe the author- 
itms ^Henderson’s Criminal Procedure 
Code, gth Edition, page 683. The Magis¬ 
trate, moreover, in the present c^se not or ly 
cross-examined the accused, but even after 
the latter had retracted h»s confession put 
certain questions to him w ioh assumed that 
the accused was still confer, g, for instance. 

after the appellant had d-rie 1 having shar¬ 
pened the toka, tbe Magistr i»e as ed the 
following question: — 

.. ftDy OD0 there ycm sharpened 

it r 

He put many other questions of like 
character which appear to have been put 
with the object of trapping the app 1 ant 
mto some sort of admission after he had 
resiled from his confession and had and that 
he had made it under the influence and 
ill-treatment of the Police. These questions 
were not incur opinion, proper and should 
not have beeo put. 


z. K. 


Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Cri sinal Revision No. 154-B of 1921. 

May 6, 192 1 . 

Frsient :—Mr Kitval, A. J. 0. 

KISAN RAGHUJI CHAR JAN —Applicant 

le int 

EMPEROR —R*spo«dint. 

Evidence Act (I of I672J— Evidence of accom - 
plice, corroboration of—Law in Englmd and India — 
Corroborative evidence, nature of—High Cour, powers 
of—Joint trial—Plea cf accused in defence, effect of 
— Prosecution, failure of, to appreciate motive, effect of. 

. The law in India regarding oorroboration of an 
accomplice’s evidence does not differ from the 
English Law. [p 344, col. 1 ] 

. Confirmation of an accomplice’s evidence does not 
mean that there should be independent evidence of 
that which the accomplice relates or his testimony 
wonld be unnecessary. The corroboration must bo 
by some other evidence than that of an accomplice. 
One accomplice’s evidence is not corroboration of the 
testimony of another accomplice. Evidence in 
corroboration must be evidence which implicates 
him, that is, which confirms, in some material 
particular, not only the evidence that the crime has 
been committed but also that the prisoner committed 
it. The nature of the corroboration will necessarily 
vary according to the particular circumstances of the 
offence charged, [p. 344, col. 1.] 
f The corroboration need not be direct evidence that 
the accused committed the crime; it is sufficient if 
it is merely circumstantial evidence of his connection 
with the crime [p 344, col. 2 ] 

. Re. r v. Baskerville, < 2 K B. 659; 38 L. J. K. 

B. 2 <; 115 L. T 453; 80 J. P. 446; 60 8 J. 636 Reg, 
Mullins, <1848. 3 Cox C. O. 623 at p 63», followed 
The lligh Court has only to pee whether there is 
any corroboration of the accomplice’s evidence. 
Whether it is strong or slender need not be gone 
into in revision, [p. 345, col. l ] 

The plea that an accused is likely to make in de¬ 
fence has no bearing on the question whether a joint 
trial may legally bo held or not [p 343, col I.] 

The failure of the prosecution to appreciate the 
motive which aotuated the commission of an offence 
cannot affect the merits of the case, if it is other- 
'wise sufficiently proved [p. 346, col. 2.] 

Revision of the judgment of the Sessions 
Judge. Amraoti, dated the 22 id November 
‘1921, in Criminal Aope%l No. 264 of 1921. 

Messrs. Af. R. Dixit and K, V. Brihma, for 
the Applisant. 

Mr. Q. P. Dick, for the Groan. 

ORDER. —The applisants (l) Kisan 
Raghojee, (2) Bajirao Shewajee, (3) Gopal 
Rao R'.ghupat, (4) Shamji Ramji, (5) 
Govi^do Sakharam, (6) Sbeoram R\*hojee, 
(7) Pnnjaji Narayanji, (8) Deoappi Bipnn. 
appa and (9) Laxmin Manohar were son- 
yUted under eeotion 437 read with 

lestion 34 or 114. Indian Penal Code, 


or both. Applisants Kisan and Bajira*i 
were in addition oonvioted under sestiou 
471. Bajirao died after this application 
was filed. The hearing of these applications 
has been regrettably delayed. The first 
date fixed for hearing parties was the 25th 
January 1922. There were four hearings 
of the cite at intervals, the last being on 
the 18th April 1922. The hearing was twite 
adjourned at the request of the Oounsf 1 for 
the Crown with the oonsent of the opposite 
partier, onee at the joint request of both 
parties -and twite on assount of press of 
other work. 

The tase was fought out most Btrenu* 
cu«ly before the Magistrate, the evidence 
of the three principal witnesses Nos. 1 to 
3 extending over 142 pages of the resord. 
The sase against the assused whiob depends 
open the evidence of the approvers Sonajt 
(P. W. No. 2) and Digambar (P. W. No. 3) 
is that they sonspired to forge and helped in 
forging a Will purporting to be executed 
by Govinda Hiraman who died on the 
17th December 1£03. By the document 
Govinda purported to adopt one Motiram, 
a minor son of Panjaji Sakhram, and 
make him his heir. The applicant Kisan 
W6 8 made the guardian of the minor and 
wt>s authorised to take possession and have 
full management of the estate whish was 
worth Rs. 50,000 or more. The deed was 
aaiibed by the applisant Panjaji. Govinda’a 
signature theiem was forged by Sonaii 
(P. W. No. 2) who was at the time Govinda’s 
Munim. It was attested by, amongst others, 
Digambar, (P. W. No. i>), and the applicants 
Kisan, Sheoram, Govinda, Shamji Bajirao 
and Gjpal. LaxmaD, a Registration Moburrir, 
is said to have prepared the draft and be 
and Deoappa are said to have taken part 
in forsiDg Sonaji, who was then a boy of 
aboot 15 years, by threats to forge Govinda’s 
signature, and otherwise aided in the 
tommisaion of the forgery. The dosument 
was presented for registration by Kisan, 
and Bajirao identified Kisan before the 
Registrar, 

Remarks have been made here about the 
conduct of the investigation by P. W. No. 1, 
the Oirsle iDspestor. These, however, are 
irrelevant to the merits of the ease if the 
evidence of the two approvers taken with 
other sorroborative evidence is assepted aa 
substantially true, Both the lower Qourti 
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have held that the approvers* story has 
been sufficiently eorroborated and have 
believed it. If the witnesses were not 
aecomplites the eouvietion of the applicants 
would bo justified cn their evidence, for 
their stories not only harmonise with each 
other but are free from any inherent 
improbabiliiy or other serious defect. 

The principal point for consideration 
amongst those raised on behalf of the 
applicants is, whether there is corrobora¬ 
tion as regards each applicant. The law 
in this country regarding corroboration of 
an accomplice’s evidence dees not differ 
from the Eoglieh Law. The latest English 
ruling on the point in which the previous 
case-law has been reviewed is B<x v. 
Bas\erxille (1) in which the judgment of 
the Court of Criminal Appeal was delivered 
by Lord Readirg, 0. J. As regards the 
nature and extent of the corroboration 
required, the proposition laid down in 
Reg, v. Mulhr.s (‘2) by Maule, J., that 

eon6rmation does not mean that there 
should be independent evideroe cf that 
which the accomplice relatep. or his testi. 
mory would be unnecessary” was accepted 
as law. It was observed that if it were 
required that the accomplice should be 
confirmed in every detail of the crime, his 
evidence would not be essential to the 
case, it would be merely confirmatory cf 
other and independent testimony. It was 
further held that tbe corroboration must 
be by some evidence ctber than that of 
an Accomplice and, therefore, one accom- 
pine a evidence is not corroboration 
of tbe testimony of another accDmplice. 

AJ .’ pBge . 667 held that: 

Evidence in corroboration must be inde- 

peDdent testimony wbioh affects the aoomed 
by connecting or teiding to connect him 
with the crime. In other worc>, it most 
be evidence which implicates him, that ip, 
which confirms in some material partfonlar 
not only the evidence that tte crime has 
been committed, but also that the prisoner 
committed it * * * * The 

nature of the corroboration will necessarily 
vary according to the particular circum¬ 
stances of the offence charged. It would 

n) fl91fi) 2 K.B. 6of; fO L. J. K. B. 28; 1IC L T 

453; HO J. P. 440; 60 S. J. 6£6. 

(2) (1848) 3 Cox C. 0. 526 at p. 531, 


be in a high degree dangerous to attempt 
to formulate the kini of evidence which 
would be regarded ag corroboration, except 
to say that corroborative evidence is 
evidence which shows or tends to show 
that the story of the accomplice that the 
accused committed the crime is true, not 
merely that the crime has been committed, 
but that it was committed by the accused. 

The corroboration need not be direct evU 
dence that the accused committed the crime ; 
it is euffioient if it is merely circumstantial 
evidence of his connection with the crime... 

Were the law otherwise many crimes which 

are usually committed between accomplices in 

secret, such as incest, offences with females, 

or the present case, could never be brought to 
justice ” 

Judging by the test laid down above it 
appears to me that there is sufficient corro- 
boration on the record of the accomplice’s 
evidence as legards each applicant. That 
the Will is a forgery is sufficiently proved, 
apart from the admission of Kisan and the 
evidence of the approvers, by P. W. No. 12 
the handwriting expert. No attempt appears 
to have been made in the lower Courts to 
show that it was genuine. The document 
beiDg a forged one apparently brought into 
existence after Covinda’s death, a presumption 
may well be raised that tbe writer and the 
attesting witnesses are responsible for it and 
that they have combined and lent their aid to 
bring it into existence. The circumstances 
are strongly suggestive of a conspiracy to 
support a false claim by forgery. If they 
plead innoo-nce they must prove it, I cannot 
take it for graoted, as I am asked to do, that 
the writer Pnnjaji or the attesting witnesses 

™-.. G ° V1Dda ’ Bajirao and G °P*1 wrote 
the Will or attested it in the circumstances 

al aged by them, nam?ly, that some one else 

asked them to write or attest tbe document, 

or t-at the document already bore the 

signatures of other attesting witnesses. This 
is not the conduct cf persons of ordinary 
prudence or of persons of the class to which 
the accused belong. Apart from other 
circumstances, the fact of their handwriting 
appearing on the Will is, in my opinion, cor. 

rob oration connecting or tending to connect 
them with tbe crime. 

Shamji’s case is that the Will is genuine, 
that he saw Govinda sign it and that he 
attested it at GovindaV request, Sheoraiq 
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too stateB that he attested the Will at the 
retreat of Gavinda. No rebutting evidence to 
prove the genuineness of the Will has bsen 
oalled and it is difficult to see how these two 
oan escape oonviotion if the Will is in faoi 
forged. 

The oases of Laxman and Decappa stand on 
a somewhat different footing. They have not 
attested the document, and it has to be seen 
nhftt corroborative evidence exists in their 
0&S9. i s remarked above, such evidence may 
be merely circumalanial. Laxman and 
Deoappa are friends of K'san, Both have 
been under pecuniary obligation to him. Th< y 
Were living in Eisan’s bada at. the tirre the 
forgery was committed and the deed vas 
attested by Ki?an and others in their 
presence. They were examined as Kisan’s 
witnesses in Kisan’s eivil suit to establish 
the forgery of the Will. There is some 
evidence that they were subsequently 
rewarded by Kisan. These are tircum- 
stances which tend to show their con* 
nection with the crim9. I am now 
dealing with,the case in revision, and I have 
only to see whether the re is any eorroboratioD. 
Whether the corroboration is strong or 
slerdar is not a natter into which I am 
ir dined to go in revision. It is sufficient for 
me that both the lower Coart9 have accepted 
it rs fu&Lient. 

The case has been argued here mere or less 
as an eppeah The mb in point, however, whio'*, 
in myopiniou, requred cotsideration was the 
question of c.rroboration. Other miLor 
points u»*ge1 by soma of the learnef Plealers 
who represented the actus d may be briefly 
noticed. 

It is argued that the joint trial of those 
accused who pleaded that IbeWill was geniioe 
With the others who did not so pJeai or 
admitted that it was forged was tad. The 
btassioi,* Judge has dealt with this objection 
in paragraph 4 of his judgment. I need only 
add that the plea that the accused is likely to 
make in defence has no bearing on the qu s» 

feton whether a joint trial may leg illy be held 
or not 

On behalf of Gopala it is urged that the 
approvera’ evileoae doe 4 not shov that 
Q^pala had any knowledge o* the conspiracy 
before the Will was brought to him for attest** 
t,on. It is said that the forgery of the Will 
complete ae soon os the eseritant’c 
8‘gnatare was forged on it and nothing morq 


wa9 required to give the document (he foroe 
of a Will, for no attestation is necessary in law 
fer the Will of a Hindu The argument j 8 
plausible hut opposed to probabilities. I have 
no dcubt that a Will complete with attestation, 
whether legally required or not, was meant to 
b9 forged. One withont the hall-mark of 
attestation would ba7e been deemad by the 
parties interested as utterly valuelen in a 
Court of Law. I have veiy little doubt that 
peorlo of the class to wlioh the deae&fel 
Govindrao and the aconsed beloDg would 
never thiok of en unattested Will as saffic ent 
or v^lid in law, or likely to stand much ohanca 
of b^ing held proved in a Court. Gopala was 
iu my opini:n fully cognisant when he wrote 
big signature that he was writing a part of the 
document intended to be forged. In &Dy case 
the writing of GopaVs signature itself would, 
it seems, amouut to a for Aery. 

It is pointed out that the main motive for 
the forgery was believed and put forward by 
the prosecution to be the creation of evidence 
to establish Kisan’a adoption by Ragboji and 
that it is clear from the record that this 
forgery was by no means necessary as an aid 
to the proof of th6 adoption. It is contended 
that the alleged motive failing, Kisan and the 
r caused who are said to have acted for his 
benefit mu3t be held to bo innocent. It is 
true that the Will is not the solo or even the 
main prop of Kisan’s adoption by Ragboji and 
that the principal motive for the forgery 
appears to be to enable Ki an to get immediate 
possession and management of GovindaV* 
property. A everthelerp, tha Will in a 
secondary way goes to support Kiean’s adop¬ 
tion by R-agfco. Apart from this, however, 
the failure of the proeecution to appreciate 
tfce real motive cannot affeat the merils of 
tbe case if it is otherw’se suffiiien ly 
prov( d. 

Bajirao’s application abates. All the other 
applica'ions fail and are dLmLse' 1 . 

n. k. & w. o. A. 

Appt.cations dismissed, 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 90 of 1922. 

May 8. 1922. 

Present:— Mr. Halifax, A. J. 0. 

H, F. BAINES— Applicakt 

vertut 

EMPEROR— Non-Applicant. 

Criminal Procedure Code (Act V of 1898,), as. 107, 
i2P 406, 423— S. 107, applicability of—Bond jor 
keeping the peace—Bond lor good behaviour—Powers of 
District Magistiate in appeal—Instigating breach of 
■peace—Direct evidence of specific incidents, relevancy of. 


Section 107 of the Criminal Procedure Code applies 
to persons likely to commit a breach of the peace 
themselves as also to those who merely instigate a 
breach of the peace or disturbance of public tran- 
ouility by others, [p 347, ool. 1.] 

Under section 126, Criminal Procedure Code, a 
District Magistrate has power to cancel a bond for 
keeping the peaoe at any time, if he considers it 
ought never to have been taken at all, but he cannot 
alter or modify it. Under sections 406 and 4 3 of 
the Code he can alter or modify a bond for good 
behaviour only, [p 346, col. 2.] 

Emperor v. Dalli, 29 Ind. Cas. 827; 11 N. L. R 98; 
16 Cr. L J. 666, followed. 

Dewat Singh v. Emperor, 13 Ind. Cas. 7c2; 4 P. R. 
1912 Cr.: IIP W. R. »9« 2 Crj 13 Cr. L. J 128; 126 P. 
L. R. 191?. dissented from. 

Empress v. Badhawa Singh, 64 P. R. 1837 Cr. and 
Ram Coomar Banerjee v. Rajah Qopal Singh Deb, 17 
,W. R. 64 Cr„ distinguished. 

' Xt is wrong to exclude from consideration direct 
evidence of specific incidents showing that the per¬ 
son to be bound down behaved as man of violent 
and aggressive temper. These are relevant to the 
question whether a man is likely to commit a breach 
of the peace or not and the evidence concerning 
those incidents is in no sense evidence of repute, [p. 
3*7, cols. 1 & 2.3 


Revision of an order against the District 
Magistrate, Nimar, dated the 16th Feb¬ 
ruary 1922. 

Mr. M. B. Dixit , for the Applicant. 

JUDGMENT.—The applicant for revieior, 
H. F. Baines of Khandwe, was bonnd over 
to keep the peace for one year on the 9th 
of January 1922 by a Sub Divisional Magis¬ 
trate. He applied to the District Magis¬ 
trate to cancel the bond under section 
125 of the Criminal Procedure Code and 
the learned District Magistrate, purporting 
to act under that section, reduced the period 
to six months, of whioh five have already 
expired. He has now applied to this Court 
to revise this order. The application is one 
of the sommon slass of applications and 
appeals, both sivil and criminal, that are 


urn 


made without the least thought of possible 
loss to the applicant. Under section 125 
of the Code of Criminal Proeednre all that 
a District Magistrate is empowered to do 
with a bond for keeping the pease is to 
cancel it or leave it alone, he cannot alter 
or modify it. Under sections 496 and 423 
of the Code he oan alter a bond for good 
behaviour but these sections apply only to 
that kind of bond. Unless, therefore, 1 can 
find reason for holding in revision that 
the bond ought never to havs been taken 
at all, the District Magistrate’s order will 
have (o be set aside and that of the Sab- 
Divisional Magistrate restored. 

(2*. It might be suggested that the 
only logical result of the restoration of the 
order of the Sub Divisional Magistrate would 
be that a month hence, cnless anything 
should happen in the m»*an -hile to make 
such a course inexpedient, the Distr'ob 
Magistrate would cancel the bond for one 
year for the reasons staled in hie order 
under consideration as reasons for helling 
that it never ought to have been taken 
for more than six months. It was held in 
Emperor v. Dalli (1) that he has power 
to oancil a bond if he considers that it 
ought never to have been taken at all 
and if be can do so immediately after 
the execution of the bond, he can equally 
do so six months later. But he did not find 
that this bend ought nev.r to have beeu 
taken ; he found that it was rightly taken, 
but he was of opinion that all likelihood 
of a breath of the peeoe would probably 
disappear in six months. He will be in 
a much better position to decide thie matter 
at the end of the six monthp, and be 
can then cancel the b)nd or let it stand 
as may seem to him advisable ; indeed, 
there is no reason why application in the 
matter should not he made to him at once 
before the end of the six months. 1 may, 
however, remark that the allegation of the 
disappearance of the probability of violence 
that existed in June 1921 and January 
1922 would require more support than is 
to be found in merely teshnioal objections 
to the finding that it did exist then. 

(3) I have, however, to consider the ap¬ 
plicant’s contention that the order never 
ought to have been passed at all. In sup* 

(1) 2) Ind. Ccs 827; 11 N. L. R. 98; 16 Or. L. J 

6 , 
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pork of it his learned Ooansel pat forward 
two arguments. The first seeme based on 
a misreading of the evidence. It is nrged 
that Mnjahid Khan, the person who prac¬ 
tically confesses himself a professional 
hotly”, says that Baines asked him to 
get Dr, Khisty beaten about May 1920, 
just after the incidents which he desired 
to avenge, and he informed Dr. Khisty of 
Baines' proposals to him about September 
1920, and this cannot be regarded as 
evidence that there was any likelihood of 
fc. breach of the peace after the 15th of 
^nne 1921, when Dr. Khisty fir9t com¬ 
plained to the Police in the matter. Bat wbafc 
Mnjahid Khan says is, that Baines approached 
him abont fonr limes between May 1^20 
and, September of the fame year, when he 
first told Dr Khisty abont it, and again 
fonr or five times between September 1920 
and Jane 1921; and he again warned Dr. 
Khisty six or seven days before Id-ul-f.tr, 
whioh fell on the 8th of Jnne 1921. It 
seems beyond donbt that the likelihood of 
a breach of the peace was considerably 
greater in Jane 1921 than it was in May 
1920, and not less. Bat in a case of this 
character the view of this Oonrt of the effect 
of the . evidence is of little eonecqusncf; 
there is evidence on whioh both the lower 
Qonrts canid legally and reasonably ba*e 
their finding and I cannot disturb that 
finding. 

(4) But the main argument advanced 
for the applicant is that section 107 of the 
Criminal Procedure Code applies only to 
parsecs likely to commit a breach of the 
peace themselves, net to one who merely 
instigates a breaoh of tbe peioo or die- 
trubacoe of tbe public tranquility by others. 
The section itself speaks of a person who 
is likely to commit a breach of tbe peacs 
or disturb the public tranquility or to do 
Sny wrongful aob that may probably ooiasiou 
s breach of the peace or disturb the public 
tr&nqu'lity ” Now, abetment by instigation 
or conspiracy of the offence of voluntarily 
oausing hurt is undoubtedly a wrongful 
&ct, and 1 can imagine nothing more likely 
to occasion a breach of the pease than 
instigating the infliction of a public thrash¬ 
ing such as was contemplated here. The 
view for which the learned Counsel contends 
is, however, supported by the judgment of 
the Chief Court of the Punjab in Dewat 


Sinoh v. Emperor (2) in which Mr. 
Justice Johnstone held that a finding that a 
preson is not likely to commit a breach of the 
peace himself bnt may very likely induce his 
partisans to do so does nol warrant the taking 
of security from him under section 107 of the 
Criminal Procedure Code and that such 
security should not be taken in order to 
prevent a person from inducing another 
person to break the peace. With all 
due respect, 1 feel bound to take the 
exactly oontrary view, whioh appears to 
me the only possible meaning of the very 

plain words of section 107 that are quoted 
above. 

(5) The learned Judge states no reasons 
for the viev he takes but cites es 

exactly in point and follows without dis- 
cussion the rulbgs in Empr eu v. Bnd\owa 
Singh (3) and Rom * 00 nor Buneri*e v. 

Rojah Gopal ' ingh Deb { 4). In the former 
ca*e the Chief Court of the Punjab 
(Powell and Boe, JJ.) held that the acts 
found proved against the acaused were 
not likely to cause a breach of the peace 
and went on to say that section 07 of 
the Criminal Procedure Code ‘clearly con. 
templates that the Magistrate should have 
some tangible evidence that some definite 
aot is contemplated, which act, if committed, 
is likely to cause a breaoh of the peace.’* 
That is surely a plain expression of 
the view that incitement to a breaoh of 
the peace is within the contemplation of 
section 107. In the second case quoted 
the Calcutta High Court held in 1872 
that it was illegal to take security from 
a person to prevent his over zealous 
friends from committing a breaoh of th 9 
peace out of sympathy with him but en¬ 
tirely without his incitement or instiga- 
tion. That is as clearly outside the 

words of section 107 of the present 
Criminal Procedure Code as it is out¬ 
side those of season 282 of Aot XXV* of 
1861 then in force or section 4 Hof Act X 
of. 1872 whiah followed it, and also 
outside the natural justice and com¬ 
mon sense of tbe matter. 


(2) 13 Ind. Gag. 782; 4 P. R. 1912 Or., 11 p. w n 
1912 Or., 13 Or. L. J. 128, 125 P. L. R. 1912. 

(8) 04 P. R. 1887 Or. 

(4) 17 W. R. 54 Or. 
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(6) It ia perhaps necessary to mention 
that the learned District Magistrate was 
wrong in excluding from consideration 
direct evidence of speoifio incidents in 
which Baines behaved as a roan of vio¬ 
lent and aggressive temper. Those inci¬ 
dents are very relevant to the question 
whether he was likely to oommit & 
breach of the pease or not, and 
the evidence is in no sense evidence of 
repute. That consists of the statements 
of witnesses that a person is very gener¬ 
ally regarded as being of a particular 
character or as being in the habit of 
doing certain acts. No evidence of that 
kind is to be found in this case. The 
re'eition of the evidence has not, however, 
varied the decision. The order of the 
Diatriot Magistrate reducing the terms for 
which the bond for keeping the peace 
was to b 3 taken to six months is set 
aside, and that of the Sub Divisional 
Magistrate’s to the effect that a bond for 
one year is to be executed is restored. 


V. K. 


Order set aside . 


ALL 4HABAD HIGH COURT, 
Criminal Rev bioi No. 166 of 1922. 

May 11, 1922. 

T f eient Mr. Justice Stuart. 
SHEOBkRAN DUBE and others 
Accgsbd- Applicants 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1P98.J, a. 107 
(2 )Security lor breach oj the peace—District Magis - 
(rate’s power to proceed against a person outside his 

territorial jurisdiction. 

A District Magistrate acting in the exercise of his 
powers under seotion 107, Criminal Procedure Code, 
can pass an order against an accused person, resid¬ 
ing outBide the local limits of his jurisdiction, when 
broach of the peace or disturbance is apprehended 
within the local limits of his jurisdiction. 

Criminal revision from an order of tbe 
Officiating District Magistrate, Jannpur. 
Messrs. Nihal Ohand and H. \tus\taq Ahmad, 

for tbe Applicants. 

Mr. R Malcomion (Assistant Govern* 
pent Advosate), for the Crown, 


[1922 


JUDGMENT.—Th9 evidence on the re-. 

cord shows that all tbe applicants have, 
threatened the complainant, Pursotam, so 
as to cause a reasonable belief tbat any 
one of them might commit a breach of the 
psaoe or disturb the public tranquility. 
The evidenoa brings this fact home to 
every one. There can ba no objection to 
the legality of the order on the ground 
that there is no evidence on the record to 
justify it, for there is evidence on tbe record 
to justify it. The remaining point taken 
is that Jagannath is a resident of the 
Benares State. The argument is tba f , in 
these circumstance?, no order can be passed 
against him nnder section 107. There is no 
force in this argument. Section 107, sub¬ 
section (2) of Act V of 1898 lays down 
very olearly that no proceedings can take 
plate nnder seotion 107 unless either the 
person informed against or tbe plate where 
the breach of the peace or disturbaDca i* 
apprehended is within tbe local limits of 
the jurisdiction of tbe Magistrate deter¬ 
mining the matter. Jagannath is not a 
resident of the Jannpur district and it may 
be tbat when the Dotioe was issued upon 
him he was not within the JauDpur district 
but in Benares State. It is immaterial 
whether he was or was not in the Jaunpur 
district at the time that the notice was 
issued, for the place where the breach of 
the peace is apprehended is within the 
Jaunpur district and tbe second proviso of 
seotion 107, which lays down tbat no pro-' 
teediDgs shall be taken before any Magis-' 
tra*e other than a Chief Presidency or 
District Magistrate unless both the persons 
informed against and the plac3 where the 
breach of the pease is apprehended are 
within the local l'mits of the Magistrate’s 
jurisdiction, has been compliad wkh, for 
these proceedings were t&ken befjre the 
D.strict Magistrate, I can find no errors 
or irregularities in the procedure, and on 
the merits I consider the order abundantly 
jnstifisb'e. 

1 reject this application. 

B. N. 


Applicatim rejected. 


« 
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NAGPUR JUDICIAL COMMISSIONERS 

COURT. 

Criminal Rsv sion No. IT B cf 1922. 

May 6, 1122. 

Present : — Mr. Ketval, A. J. 0. 
KRIPaSiNGH— Applicant 

ve’ius 

EMPEROR —Non Applic4kt. 

» Criminal Procedure Code (Act V of 1898,), s. 197 — 
Forest Ranger removable from office by Conservator , 

«a?ic(ton under s, 197 for prosecution oJ, if necessary. 

♦ 

A Forest Banger in the Central Provinces is not a 
pnblio servant not removable from his office without 
the sanotion of the Government of India or the 
hooal Government. Consequently the previous sanc¬ 
tion of tho Government to prosecute a Forest 
Banger for an offence committed by him in his 
pfficial capacity is not necessary under section 197, 
Criminal Procedure Code. L p. 350, ool. l.J 

Revision against an order cf the Magis¬ 
trate, First Clasp, Amr6ofci, dated the 12ch 
January 1922, in Criminal Case No, 111 of 
: 1921. 

Mr. B. B. Joy:w:nt, for the Applicant. 

Mr. O. P. Dick, for the Crown. 

ORDER.—-The applicant,KripasiDgb, a Forest 
Ranger, 'was ohallaned by the Pol ce under 
eeotion 347, Indian Penal Code, for wrongfully 
conSi ing a boy named Kaohria for the purpose 
'of extorting money from him or from soma 
' pers n interested in him. The facts on which 
the prosecuticn relied are briefly these. 
Kachria, his father and brother were said 
to l ave removed each a bundle of grass from 
the forest without passes. Kaohria was 
‘6eized by Mahabhik, forest guard, and pro¬ 
duced before the applicant. He was tied to 
a post about mid-day by the applicant a 
order and was not released till his mother 
came about sunset and paid Rs. 3, Re. 1 for 
the bundle of grass taken by him and Rs. 2 
for the bundles said to have been taken bz 
his father an I brother who had escaped 
seizure. 

After the prosecution case was close 1, an 
objection was raised on behalf of the applicant 
that under seolion 197, Criminal Procedure 
Code, the Court had no power to take cogni¬ 
sance of the case without the sanction of the 
Conservator of Forests. This objection was 
overruled by the Trying Magistrate and the 
present application in revision is filed against 
the order of the Magistrate disallowing the 
objection. 

Two points require decision in this case : 
ftrat, whether the applicant is a public servant 
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not removable from his office without the s; no¬ 
tion of the Government of India or the Lccal 
Government;and second, whether he is accused 
of the offence charged as a public servant. 

With regard to the first point, it is not 
contended that aRanger is a public servantnot 
removable from his office without the sanction 
of the Government of Tndia. The only ques¬ 
tion, therefore, is whether a Ranger is one not 
removable from his office without the sanotion 
of the Local Government. It is contended for 
the Crown that he is not sue’?. Urder Arliole 
37 of the Forest Department. Code, 7th 
edition, which oame into effect from the let 
April 1913. the removal from service of a 
Ranger, who is an officer of the Subordinate 
Forest Service, is to be regulated by the orders 
of the Local Government. I understand the 
effect of this Article to be, that it is left to 
the Local Government <o decide whether a 
Ranger shall be an officer not removable from 
office without its own sanction. It appears that 
the Lccal Government has decided that he is 
not: vide paragraph 28 (2), Pa* t I’,Cential 
Provinces Forest Manual, 4th Edition, 1921, 
which provides that the-dismissal of Rangers 
will be ordered by Conservators. 

Reference is made by the learned Pleader 
for the applicant to letter No. 1214/XIV-1- 75, 
dated the 25th November 1914, from the 
Under-Secretary to the Chief Commissioner, 
to the Chief Conservator of Forestp, Central 
Provinces. In this letter the Chief Commis¬ 
sioner, accepts the proposal of the Conser¬ 
vators’ Conference relating to the delegation 
to Conservators of power to dismiss Rangers, 
It is contended that this letter 
shows that the power to dismiss a Ranger 
was in the hands of the Government and 
must be deemed to continue still in it3 hands 
though now exercised by the Conservators by 
delegation. I am not prepared to accept the 
latter part of this contention. The Govern¬ 
ment has decided that a Ranger oan be dis¬ 
missed by the Conservator. The order of dis¬ 
missal by the Conservator does not require 
confirmation by the Government and is 
effective without it. The power has in fact been 
transferred to the Conservator without any 
reservation. In a sen'e every officer of the 
Government exercises his power by delegation. 
The Government has general control over 
his actiors and the power to undo what 
he has ■ done. The Ranger dismissed by the 
Conservator may bo restored to office by the 
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Government., bub that doe3 not mean that the 
order of dismis-al by the Conservator is invalid 
and ultra tires for want of its sanction, or in 
other words, that the Ranger is not removable 
from bis office without its sanction. 

The applicant not being a public servant not 
removable from his office without the sanc¬ 
tion of the Government of India or the Local 
Government, no sanction under section 197 is 
necessary before a Court can take cognizance 
of the offence. In this view, it is unnecessary 
to consider whether the applicant is accused 
as a public servant. The application fails 
and is dismissed. 

B. X. 

Application dismissed. 


I 

i 

ALLAHABAD HIGH COURT, 
Criminal Revision Nos 93 and 94 of 1922, 

May 3, 1922. 

I resent: - Mr. Justice Lindsay. 

NiZAMUDDIN KHaN- 

versus 

MUHAMMAD ZlA-UL-NABI KHAN— 

Criminal Procedure Code (Act V of 1898,), $. 125— 
District Magistrate , power of, to cancel a bond for keep¬ 
ing the peace—Grounds for cancellation. 

The only ground on which a District Magistrate 
can canoel a bond for keeping the peace or for 
good behaviour is that something has supervened 
since the date of the First Court’s order which satis- 
lies the District Magistrate that, in view of the facts 
since come to light, there is ncJ longer any necessity 
for keeping the accused person under bond. [p. 85J, 
xol, 1.] 

A Distriot Magistrate taking notion under section 
125 of the Code of Criminal Procedure cannot treat 
an application made under that section as an appeal 
and reverse the order of the First < lass Magistrate on 
the facts. If he considers the order to be wrong on 
the merits, ho can exercise his revisional powers and 
submit tho record to the High Court. But the 
cancellation of bonds contemplated by section 126 
can only be on the ground that the bonds are no 
longer necessary, [p. 351, col. 1.] 

Banarsi Das v. Partab Singh, 18 Ind. Cas. 351; 35 A, 
lORj 11 A, L. J. 18; 14 Cr. L. J. 63 and Shanker 
Lai v. Emperor , 61 Ind. Cas. 473; 17 A. L. J, 830; 
•1 U. P. L. R. t A..) 125; 41 A. 651; 20 Or. L. J. 489, 
followed. 

Criminal revision from an order of the 
Officiating District Magistrate, Agra, 


Mr. J. M. Bauerfi t for the Applicant. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—These two applications in 
revision arise out of certain proceedings 
which were taken in the Court of an 
Assistant Magistrate of the Agra District 
under section 107 of the Code of Criminal 
Procedure. It was apparently reported to 
the Magistrate that two parsons, namely, 
Nizamuddin Khan and Muhammad Zia-nl- 
Nabi Khan were on very bad terms and 
were likely to commit a breach of the peace. 
The report was made to the Magistrate 
with a view to both parties being bound 
over to keep the peace. The parties, it 
appears, are relations. 

Separate proceedings were instituted 
against each of the parties, and in the 
result the Assistant Magistrate bound over 
both parties for a period of one year. 

Zia-ul-Nabi Khan made an application 
to the Officiating DiatrioS Magistrate of 
Agra under section 125 of the Criminal 
Procedure Code and that officer passed an 
order cancelling the order of the Assistant 
Magistrate by which Zia-ul Nabi Khan was 
bound over to keep the peace. 

The case of Nizamuddin Khan, the other 
accused, came up before the permanent 
District Magistrate at a later stage under 
section 125 of the Code of Criminal Pro- 
ccdure. So far as Nizamuddin Kban was 
concerned, the District Magistrate passed 
an order refusing to interfere with the 
order passed by the Assistant Magistrate, 

I have now before me two application 
in tevisioa both presented on behalf of 
Nizamuddin Khan. As regards his own 
case Nizamuddin Khan contends that ha 
was not liable on the evidence offered at 
the Trial Court to be bound overt? keep 
the peace. As regards the case of Z a-ul- 
Nabi Khan the contention is that the order 
passed by the Officiating District Magic 
trate cancelling the bond under the provi¬ 
sions of sestion 125 of the Code of Criminal 
Procedure was an illegal order. Notice has 
bean issued to Zia-ul Nabi Khan in this 
case to show cause why the order under 
section 125 should not be set aside. 

Dealing, first, with the case of Nizam¬ 
uddin Khan, which is Oaee No. 94 of 1922, 

I have examined the evidence which was 
led in the Court of the Magistrate, end, 
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after perusal of that evidenoe whith was 
not rebutted by aDy evidenee on the part 
of Nizimuddin Khan himself! 1 am satisfied 
that there was ample ground justifying 
the order passed by the Magistrate, i may 
farther observe that, when Nizrmuddm 
Khan was tailed upon to show tanse, he 
expressed his willingness to be subjected to 
a bond. So mnoh for the case xso, 94. 
The applioation of Nizimuddin is dis- 
missed. 

As regards the other ease in whiah Zia- 
ul Nabi Khan is the aoiused (Case No. 93 
of 1922), it appears to me that on the 
authorities of this Court the order passed 
by the Officiating District Magistrate is an 
illegal order. I may refer to two cases one 
of which is to be found as Banarsi Das v. 
Partib Singh (1). In that case it was held 
that a District Magistrate taking action 
under section lfc5 of the Code of Criminal 
Procedure cannot treat an application made 
under, that section as an appeal and reverse 
the order of the first olaBS Magistrate on 
the facts. If he considers the order to be 
wrong on the merits, be can exercise his 
revisional powers and submit the record to 
the High Court. Hut the cancellation of 
bonds <nntemplated by section 1^5 can only 
be on the ground that the bonds are no 
longer' necesaai y. This case was followed 
in 1 another case reported as Bhankar Lai v. 
JSm%eror (2). I agree with this inter- 
pretation of section 125 of the Criminal 
Procedure Code It appears to me that the 
only ground on which a District Magistrate 
can cancel a bond for- keeping the peace and 
to be of good behaviour is that something has 
supervened since the date of the First Court’s 
order which satisfies the District Magis¬ 
trate that, in view of the facts since come 
to light, there is no longer any necessity 
for keeping the accused person under bond. 

I do not think section 125 can be used by 
U District Magistrate as if he were sitting 
as a Court of Appeal or that he is justi> 
fied in passing an order under the section 
merely because he takes a different view 
of the evidenoe which has been submitted 
to the Court of first instance. If he thinks 


oases: 



that the order of the First Court is not 
maintainable on the evidenoe as presented, 
bis duty is not to pass an order under 
section 125 but to refer the case to the 
High Court on its revisional side. I, there¬ 
fore, set aside the order of the Officiating 
District Magistrate dated the 24th and re¬ 
store the order of the Assistant Magistrate 
which bears the date, 17th of September 
1921. 


W. C. A, 


Appeal dismissed. 


LAHORE HIGH COURT. 

Criminal Miscellaneous No. 103 of 1921. 

January 3, 192 . 

Present-. —Mr. Justice Martineau. 

GHULAM MUHAMMAD and others— 
Accused—Petitioners 
versus 

EMPEROR Respondent. 

Criminal Procedure Code (Act V of 189 8), ss. 342 
(4), 626— Application by accused for transfer—Affidavit 

oj accused , whether competent. 

When an acouaed person makes an application for 
the transfer of a caso against him, he is not pre¬ 
cluded by section 342 of the (riminal .Procedure 
C ode from making an affidavit in support of such 
application, nor would thore be any bar to his being 
prosecuted under section 196 of the Penal Code for 
making a false statement in such an affidavit, [p. 862, 

col. 1-3 

Queeii-Empress v. Subbaya , 12 M. 451; 1 Weir 113; 4 
Iud. Dec. IN. s ) 684; Barkut, In the matter of the 
Petition of 19 A. 200; A. W. N. » 1897) 2*; y Ind. Dec, 
(n. s.) 132; Emperor v. Bindeshri Singh, 28 A. 331; 3 
A. L. J. 98; A. W. N. (1906; *2; 3 Cr. L. J. 226, not 
followed. 

Semble: —The provisions of section 342 (4) of the 
Criminal Procedure Code that no oath shall bo 
administered to an accused person evidently hava 
reference only to tho statement made by him in 
answer to questions put by the Court in accordance 
with sub-section of that section, [p. 362, col. 1.] 

Petition for transfer of the case from 
the Court of the Magistrate, First Class, 
Khusbab, Listrict Shah pur, 


_ (1) 18 Ind. Cas. 861, 35 A. 103} II A. L. J. 16; 14 
Or. L. J. 63. 

(2) 61 Ind. Cas. 473| !7 A. L. J. 830] l U. P. L. 
(A.) 126, 41 A. 661, 20 Cr. L. J. 489. 


Mr. Bleem , for the Petitioners. 

Mr. Jai Ld, (Assistant Legal Remem¬ 
brancer), for the Respondent. 
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JUDGMENT.—A preliminary objection is 
taken by Mr. Jai L 3 I on behalf of the 
Crown that the affidav't of the accssedAli 
AV.mad which has been filed in suppo^of 
the application for transfer is not a proper 
ojfidav t, on the ground that the accused 
could not be prosecuted in respect of any 
false statements that it may contain. Mr. Jai 
Lai has cited Queen*Empre*s v. Subbayya (1), 
bar'iat , In the matter of the Petition of (2) and 
Emperor v. Bindcshri Singh (3), and he relies 
mainly on the last of these ruliogp, iu which it 
was held that, when an accused person 
applies for the transfer of a case pending 
against him, supporting his application by 
an offid.v'J, he cannot, or at least ought 
not to, ba prceecated urder section 193, 
Indian Penal Code, in reBpect of state- 
ments made therein. 1 cannot agree with the 
contention. The provision iu sectim 342 (4) 
of the Criminal Procedure Code that no cath 
shall be administered to the accused evidently 
has reference only to the statement made 
by him in answer to questions put by the 
Ccurt in accordance with sub-section (1) 
of that section. It dcei not preclude him 
from roakiDg an affidavit in support of an 
application for transfer ucder section 526, 
and I do not see that there would be any 
bar to his being prosecuted under sec¬ 
tion 19?, Indian Penal Code, for making a 
false statement in such an affidavit. I hold, 
therefore, that the c.ffidavit is one that 
satisfies the requirements of section 526. 

No sufficient reason, however, has been 
shown for transferring the case from the 
6ub*Divisional Magistrate’s Couit. The 
only material portions of the affiiavit aie 
paragraphs 3 and 7, and the report received 
from the Magistrate is a sufficient answer 
to the allegations made. 1 dismiss the 
application. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 156 of 1922. 

May 3, 1922. 

Present: —Mr. Justice Lindsay. 

RAGHUNANDAN PRASAD 

t ersus 

EMPEROR. 

Criminal Procedure CodefAct V oj 1898,), Ch. VIII — 
Order to produce sureties from within certain limits, 
legality oj. 

In directing an accused person to produce sureties, 
a Magistrate has no authority to lay down any limits 
within which the sureties must reside. 

Cl iminal revision from an order of the 
D'strict Magistrate, Sbahjahanpu-. 

Mr. Satyi Ohandra Muke'fe ?, for the 
Applicant. 

Mr. B. Malcomson (Assistant Government 
Advocate*, for the Crown. 

JUDGMENT.—This ease has been ad¬ 
mitted on one ground only, namely, the 
propriety of the order passed by the 
Magistrate directing the accused to prodaoo 
tureties who reside within a radius of 
five miles of the village of Omraba. 

This order of the Magistrate’s is illegal. 
He hss no authority to Dy down any 
limi's wifbin which the sureties must 
reside. So much of the order, therefore, 
is set aside, and the Magistrate will be 
directed to receive and accept any proper 
sureties who may offer themselves on behalf 
of the accused. Let the record be returned. 

c * Application allcwed . 


w. 0 . A. 


Application jdi&miued, 


(1) 12 M. 451; 1 Weir 113,4 lad. Doc. (n. s.) 661. 
| 2) 19 A. 203; |A. W. N. (1897) 23; 9 Ind. Dec. 

(N (3 8 ) ) 2 1 8 3 A. 331; 3 A. L. J. 93, A. W. N. (1903) 4> 3 
Cr. L. J. 225. 
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ALLAHABAD HIGH COURT. 

First Civil Appbil No. 38 op 1920. 

May 3, 1922. 

Present i—Sir Grimwood Mears, Kt m Chief 

Justice, aod Justice Sir P. 0. Banerji, Kt. 

OHtfiTARPAL SHARMA—Pliiptiff — 

Appillant 
veriwf 

JAGANNATH DAS—Dipandimt— 

Respondent. 

Patent medicine, imitation of—Suit for injunction 
—• Specific Belief Act (I of 1817), «. 54— Test of imi¬ 
tation—Protection of Court, when to be given. 

A oustoraer is generally and to a great extent 
guided by first impressions ot general similarity. 
Consequently in a suit for injunction against the 
imitation of a patent medicine, its label and general 
get-up, the true test is to consider the number of 
similarities, not to calculate the points of difference. 
Minor points of distinction here and there which are 
not likely to attract a customer’s eye on first sight, 
should not be magnified, [p. 355, col. 1.] 

Though a Court of Law will not assist in the 
perpetration of a fraud, yet, where a particular 
business cannot be shown to bo fraudulent,- forbidden 
by law or even harmful to the public interest, the 
person whose trade is being captured and patent 
right infringed is entitled to its protection, [p. 365, 
ools. 1 & ?,] 

First appeal from a decree of the Subor¬ 
dinate Judge, Muttra. 

Messrs. B. E, O'Conor and Detrain Prasid 
Atthana t iov the Appellant. 

Dr. Surendro Ncth Sen and Dr; Katies Nath 
KotjU, for the Respondent 

• e » 

• * ) 

JUDGMENT.—On tbe 19th of February 
1918, tbe plaintiff, Ohetarpal Sbarma. a 
tradesman in Muttra, brought a suit against 
Iiftla Jagannath Das, also' a tradesman, 
and also in Muttra. The plaintiff set out 
that for more than twenty years he had been 
fellirg medialine undor tbe Dame of Sokh 
Sanaharak Co., and that be had put upon 
the market a mediaine by the name of 

Sudha Sindho,’* tha 1 ; the medioiue had 
borne that name for' more than twenty 
years, and that for more than eight 
years the mediaine had been sold in an 
uniform get up, that is to say, the bottle 
had always been the same size, there had 
been the same inner label on tbe phial, there 
had been the same external label, being the 
outir wrapper on the paiket. Eoolosed in 
the paaket were directions and 'puff* advertise-' 
niente and * description : of diseases. He 
also said that in the year .1908 he had 
regtatertd the labels as hrs trade-mark, Ha 
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further said in his plaint that he bad what 
he described as *' Agents ” in the villages in 
lc$ta, Burma, Ceylon and elsewhere, to the 
number of 15,000. He gave evidence in 
support of all these matters, and he showed 
that for some years, at all events, about 
100,000 bottles of this medioine bad been 
distributed throughout this country every 
year. He complains of the oonduct of the 
defendant who, he said, bad imitated 
his labels and get-up of his medicine with 
a view, no doubt, to cut into and enjoy some 
part of this very prosperous trade of the 
plaintiff, which a year or two ago had 
brought him in some Rs. 14,00 ) profit annual¬ 
ly. The plaintiff alleged that by reason 
of the similarity of the labels, of tbe wording 
on the labels, of the colouring, of the spacing, 
in fact which ia general is called “ the 
gat-ur,” the defendant had put upon the 
market an artiol6 so like that which the 
plaintiff was selling and which had become 
associated with his name that it was cal¬ 
culated to mislead, and could be passed off as 
and for tbe goods of the plaintiff. He alleged 
that that conduct 'constituted an actionable 
wrong and entitled him to an injunction. 

Taking ttb artiole as it is handed over from 
the Beller to the buyer, one finds that in both 
instances the packet is cylindrical and ap¬ 
proximately, indeed almost identically, of 
the same siza. In each case the foundation 
of the paper of the outer cover is white. The 
registered label of the plaintiff has a 
peacock bine bitk ground. The label of the 
defendant is green and there is thus a distinct 
and most appreciable difference in tbe general 
background colour?. At tbe end of each 
packet and acting as seals for the fastening^ 
the plaintiff has at one end the name of the 
medicine “Sudha Sindhu” in English. The 
defendant also has a label similar in appear- 
arcs but with a green background and with 
tbe name of bis medicine "Piyus Sindhu.* 1 

• • • p 

Both have at the.other end the name of thd 
medicine in Hindi. Samples of other medi¬ 
cines sold by the defendant have been pro¬ 
duced and at tbe bottom of seeb packets there 
is not the name of the medicine but the 
representation of a risingeun which is Siid tb 
bs the trade-maik of tbe defendant. 

Turning now to the text and the general 
conformation of the outer labels, we find in 
both cases they are the earns sizo and have 
ornamental tracery maning all round the 
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ouls’de along th9 outer edge. Both labels 
give prominence fco the came of the sped'oire. 
Both names are printed in red ink with an 
outline of white, and on the right hand side 
the meaicine of the plaintiff is describ’d as 
a good remedy fer ohchra, a6tbm&,\.oongh 
and diarrl au ” On the laft band side of the 
defendant’s label the desjription is "an in¬ 
valuable remedy for cough, cholera, diarrl te\ 
sill asthma.” In the centre cf eich label 
there appears what is ta ; d to be photographs 
of the plaintiff’s and defend ^nt’s reipectiveJy. 
The haikgrcuod of the plaintiff’s (in the eopy 
furnished to os) is very daik. The back- 
ground of the defendant’s is white. Trans¬ 
versely across the chest, in each care, is the 
signatire of the plaintiff and the defendant. 
In tablets below there is white rr’nting 
on u red ground in each, ard underneath 
it white pr : ntiDg cn adaik blue ground 
and the dark blue is precire’y the same 
colour in each case. Ic6ide the red tablet 
with the blue printing of ths word "£uiha 
Sindhn” there appears an unnecessary, white 
dot, probably a printer’s error. It is 
clearly marked and clca»ly defined. In 
the big label of the defendant’s that dot is 
Dot • reproduced, but when we come to 
examine the similar h side labels we find 
that that dot in the “ Sudha Sindh u ’’label 
has by some extraordinary coincidence been 
incorporated into the defendant’s label. 
Wrapped round each bottle is a smaller 
hut similar label. At the top of the 
plaintiff’s label are the words " this 
whole label is cue trade mark, registered 
No. 13 At the top of the defendant’s is 
. this whole design is our registered trade 
mark No. 16. ” 

We have already pointed out the singular 
circumstance that the misprint which occurs 
in the Sudha Sindhu ” is reproduced in 
the" Piyas Sindhu ”. “ Sudha Siudhu ” is 

described as “ good remedy for cholera, 
asthma, ccugh and diarrhtci. ” “ Piyus 
Sindhu ” is described as ' good remedy for 
cough, cholera, colic, asthma and diarrhoea. ” 
We attach importance to the fact that the 
defendant a year or two before the action 
used the very words “ good remedy for ** 
which bad been on many thousands of the 
plaintiff’s bottles for many years past. 
Immediately under those words in the 
plaintiff’s lab-1 is the name of the firm 
, Sukh Sancbarak Co., Muttra, ” and in 
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the same place are to be found in the 
defendant's labols the name of the defendant’s 
firm. In each case are words in Hindi, 
again showing the same characterises of 
col During, red, white and blue as are in the 
plaintiff’s label. No one comparing these 
two eels of lab*Is can have aDy reasonable 
doubt that the persoD, who a year before 
the commencement of th s action brought 
the defendant’s libels into existence, bad 
the plaintiff’s labels before him aud copied 
them as accurately as he dared to do. 

The question is whether these labals, con¬ 
nected as they are with certain literature, 
to which we shall refer in a moment, con¬ 
st ituate so cl >se an imitation of the well* 
kmwQ get-up of the r 1 untiff’d as to be 
calculated to deceive purchasers into the 
belief that the defendant’s goods are those 
of the plaint if s. Ioside the cuAer over* 
ing of each of these medicines, there are 
directors and advertisements. They are 
of the usual florid character which are used 
in patent medicines. Bab the point of 
importance is this, that when the dsfendant 
ie deeoribiog all the virtues which his medi¬ 
cine p:ss esses, we find that he is taking in 
many caBes word for word the advertisements 
which the plaintiff bad previoudy drafted 
years before. The ailual text of the two 
has been transcribed for our use into the 
Roman character and has been read to up. 
Two persons 6ittiug dowQ independently to 
describe coughs, asthma, diarrbon, etc., would j 
no doubt, give a generally similar description 
but a companion of the text shows beyond 
doubt that the defendant copied the text of 
the plaintiff, being careful, however, to make 
occasional transpositions. Now what, in ouc 
view, would be the effect of all these similar, 
itiea amongst the purchasers to whom the 
plaintiff’s medisine is usually scld? The 
bulk are illiterate. Indeed, it is said that 
• ertainly not one person in twenty who is a 
customer of the plantiff’s would bo alia 
to read that whish is upon the label*. There, 
fore, he must necessarily go by the general 
comparison of the labels, of the contents and 
of the b:zs of the bottle. As regards the 
8 !Zb of the bottle, ibis of a usual sfza and 
one in which neither the plaintiff nor the 
defendant can claim any special property. 
Many of thete kinds of medicine* are sold in 
bottles of this size and Mr, O’Conor doea 
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noli contend that he can require the defendant 
co alter the size of his bottle. 

We are of opinion that this medicine of 
the defendant-, encased as it is in the way we 
have described, could be readily passed off 
BO as to deoeive the ordinary village customer 
into the belief that he was purchasing the 
medioice of the plaintiff. We have no doubt 
that it was with that very object that the 
defendant arranged for the get up of his 
goods and came into the market as against the 
plaintiff. The defendant did not go into the 
witness-box. He preferred to take hisobaoce 
that the plaintiff would not give sufficient 
evidence to bring this matter within the 
reiognised standards by which these cises 
have to be decided. Singularly enough, he 
succeeded before the Subordinate Jadge who 
did not give to this cise that degree of 
thonghtand care wbiih be should have done. 
The learned Judge looked at the matter from 
the wrong point of view—he focussed atten¬ 
tion on the points of difference. He did not 
consider the number of similarities, nor dii he 
consider that in passing off you must be guided 
Very.greatly by first impressions as to general 
similarity. The Jadge enumerated the points 
Of differeroo and then said the pci its of 
.resemblance were quite immaterial. We 
.think, on the contrary, that the points of 
resemblance are the priosipal matters, and 
had they been carefully considered in rela¬ 
tion to the facts as to the trading of the 
plaintiff and defendant, no one could have 
come to any other conclusion than that the 
defendant deliberately copied the labels of 
the plaintiff and the get-up of his goods. We 
think that ihe copyist was eo bus easeful in h:s 
attempt as to bring the defendant’s goods 
within that class of cases in which the proper 
remedy of the plantiff is an injunction. 

Dp, Katju has referred us to the 20ih 
paragraph of the written statement in which 
the - point is taken that, inasmuch as this 
medicine does not do all that ie .claimed for 
it and is of an ordinary alopathic nature, 
parsed off under a Sanskrit name, that the 
plaintiff is entitled to no protection. Now, 
there is no doubt that the Oourt muct not 
desist in the perpetration of a fraud. There 
i> equally no doubt that if any particular 
bnainesa could be shown to be a fraudulent 
bueiness or one forbidden by law, or on which 
the public policy of the law was to prevent, 
|boo in those cases the proprietor could not 


claim the protection of the Court. All patent 
medioine vendors puff their goods extrava¬ 
gantly. No one believes that these advertise¬ 
ments and claim? are literally true, but at 
all events there is proof that this medioine of 
the plaintiff has been ip the market for twenty 
years and is used by maDy thousands of 
peopl?. The defendant went to the expense 
of calling an eminent Civil Surgeon who 
spoke about the properties and proportions of 
the various compounds which this medicine 
is said to contain, and, although he thought 
that the strength of a particular dose was 
each as to be of very little medicinal value, 
there certainly is no condemnation of the 
preparation euoh as would justify one in think¬ 
ing that the preparation was harmful. In 
these circnmstacczs, we are of opinion that 
the business carried on by the plaintiff which 
he seeks to have protected cannot come within 
that passage from the Laws of England which 
Dr. Ka*ja has read to us. 

The question is, in what form the injunction 
19 to go. Mr. O'Conor has said that, assum¬ 
ing the labels were entirely distinct from that 
of the plaintiff’s, ae, for. instance, black 
printing on a white ground, he could not 
object nor could be lay claim to restraining 
the defendant from the .Use. of the words 
“Piyus Sindba”, and if the defendant honest¬ 
ly wishes to put this preparation on the 
market and at the same time to be free 
from the suspicion of wishing to capture the 
plaintiff’s trade by nnfair means, that is the 
easiest way oub of the matter, but at all 
events he must be restrained by an injunction 
and he must understand that if he disobeys 
the injunction, be must be committed to 
prison for contempt of Oourt. It is, therefore, 
ordered that the defendant be restrained from 
selling or offering for sale his medioine Piyns 
Sindhu” in any outside wrapper or inside 
label or with any instrnctions for me or 
advertisments in any form calculated or 
intended to pass off or enable others to 
pass off such medicine as and for the medioine 
of the plaintiff. 

This appeal, therefore, mnst be allowed 
with coats and fees on the higher scale, 
and an injunction must issue to the defendant 
in the above terms. We make no order for 
an account, 

B, N. 

Appeal aliened, 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 2,C0of 1918. 

December 2, 1921. 

Pretent :—Mr. Justice Abdul Raoof and 
Mr. Justice Martinsau. 

Miisammot THAKRI— Plaintiff — 

Appellant 

tirtut 

SADHU SINGH, minor, son and represen¬ 
tative of WADHAWA SINGH, deck. si d, 
ThRODGH A iutammat LACHHM1, uia mothe* 
— Di fend ant—^Respondent. 

Partition—Widow oj deceased co-sharer, whether can 
claim partition — Maintenance, agreement to receive, 
whether bars claim. 

■ The widow of a deceased co-sharer in a joint 
holding has a statutory right to demand partition. 

Bhag Bhari v. Wazir Khan, 14 Jnd. Cas. 45; 70 P 
R. 1912; 91 P. W. R. 1912; 124 P. L. R. 1912, 

followed. 

The mere fact that she once agreed to receive a 
certain amount as maintenance from the co-sharers 
of her deceased husband would not debar her for all 
time from seeking to have her sharo in the holding 
partitioned off. 

SccDud appeal from a decree of the 
District. Judge, Amritsar, dated the 9lh 
April 1918, affirming that of the Subordinate 
Judge, Second Claes, Amri'ssr, dated the 
3lst January 1918, 

Lala Harbhogwan Dat, for the Appellant. 
Mr, Badri Nath Kapur, for the Respond¬ 
ent. 

JUDGMENT,—The plaintiff, who is the 
widow qf Wasawa Singh, is a co sharer with 
her husband’d brother and nude ia a hold¬ 
ing. She was reoemng R». 24 and 24 
kccha maucds of wheat a year from the 
brother in-law but finding this insufficient 
she applied to the Reyenua Authorities for a 
partition of the holding. The application wae 
rejected and she then brought the present 
suit for a declaration that she was entitled 
to have her 6bare partitioned cff. 

The Courts below have concarred in di¬ 
mming the suit, holding that the plaintifi’e 
remedy is to take steps to have her maiotsn- 
anoe allowanco increased. The First Court 
said that when the maintenance had onie 
b3en fixed the plaintiff could not get the 
land partitioned, it beiug proved by the 
defendants’ evidence that thero was no 
•usfcom by which she could do so. The 
lower Appellate Court held that the plaintiff 
should have proved a custom by which she is 
entitled to the right which she claims. 
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The plaintiff has preferred a second appeal, 
and we think it should he accepted. Not 
only is there no evidence on the record on 
the question of cuitoro, but there was no 
ifeue framed on the point, eo that the lower 
Courts were not justified in going into that 
matter. Moreover, the question of custom 
never arose on the pleadings, so that no 
isEue in regard to it wai necessary. 

It was held in Bhag Bhari v. Waiir Khan 
(1) that the widow of a deceased co sharer 
in a joint holding has a Gtatutory right to 
demand partition and as the question of 
custom is eliminated we fail to see why the 
plaintiff should not obtain partition. The 
fact of her having agreed to receive a certain 
quantify of money and grain annually from 
her brother in law dees not debar her for 
all time from seeking to have her share in 
the holding partitioned off. 

We, therefore, aocept the appeal, reverse 
the decrees cf the Courts below, and give the 
plaintiff a decree declarirg her to ba entitled 
to have her chare in the joint bolding parti¬ 
tioned cff. Toe first defendant, who resisted 
the claim, will pay the plaintiff’s coats 
throughout. 

z - K. Appeal accepted. 

(1) 14 Ind. Cas 45; 70 P. R. 1912, 91 P. W. R. 
1912; 124 P. L. R 1912. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 331 cf 1921. 

January 11,1922. 

I'retent : — Sir Norman Macleod, Kt., 
Chief Justice, and Mr, Justice Ooyajee. 

KASHI BHAI KALI DAS PATEL— 
Plaintiff— Appellant 
tertus 

VALLAVBHAI WAGJ1BHAI PATEL — 
Defendant—Respondent. 

Easement—Eaves, projection of, over another’s land — 
Title to land, if acquired—Easement ij established 
within 20 years—Injunction, xehen to be rejused. 

Where the plaintiff had allowed the defendant’s 
eaves to project and rain-water to be discharged over 
his land for twenty years, all that the defendant 
could acquire by prescription would bean easement 
imposing the burden on the servient tenement of 
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having that projection over it; he oould not acquire a 
•title to the plaintiff’s land even up to the line of his 
projections. 

A plaintiff is entitled to seek relief by means of an 
injunction against a party seeking to establish an 
easement against him within 20 years and his ac* 
quiescence would not, as a rule, disentitle him to 
the grant of an injunction. But where on account of 
•the acquiescence the cost of obeying the injunction 
wonld be very much greater than it otherwise would 
have been, or even prohibitive, the Court ought to 
refuse it. 

Second appeal from the decision of the 
•Assistant Jndge, Ahmedabad, in Appeal 
No. 536 of 1917, varying the decree passed 
by the Snbordinata Judge at Nadiad, in Civil 
Suit No. 248 of 19.6. 

Mr, Q, N. Thakor , for the Appellant. 

Mr O. 8 , Bao, for the Respondent. 

JUDGMENT.—The plaintiff sued to obtain 
various perpetual injunctions against the 
defendant. The first was to restrain the 
-defendant from discharging rain water on to 
plaintiff’s land at a particular place. The 
second was an injunction to the defendant 
to remove the projection over the khadki 
wall and the sait land. The third was to 
restrain the defendant from making the in¬ 
tended dattan (csss p">ol). 

The plaintiff suocseded in both the Courts in 
getting an injunction restraining the defend¬ 
ant from making the intended dattan, the 
remaining portions cf the claim being 
rejected. The lower Court had come to 
the conclusion that, because the plaintiff had 
allowed the defendant’s eaves to project and 
rain water to be discharged over bis land for 
nearly twenty years, be was thereby barred 
from coming to a Court of Equity for relief. 
The learned Appellate Jadge went farther 
than this and held that the plaintiff bad 
lost hie title to the land up to the line of 
the defendant’s projections, which had existed 
over twenty years. That would be a very 
startling decision and it was obviously 
wrong. 

' All that the defendant oould acquire by pre¬ 
scription would be an easement imposing 
the burden on the servient tenement of having 
that projection over it. Evqd if he acquired 
the right to project hie roof over the plaint¬ 
iff’s land and to discharge rain-water over 
the plaintiff’s land, he could not acquire a 
title to tbe plaintiff’s land. His rights 
Would be in the nature of an easement, 

* Which be could only acquire either by 
OV: by, prescription, and it is admitted 


by tte defendant that be bed cot acquired 
acy easement. 

It has been argued before us that owing 
to the lorg acquiescence by the plaintiff of 
this trespass against his rights, although it 
had not continued for twenty years, the 
Court will not grant an injunction. Reliance 
is placed on a decision of this Court in 
Vithoba Bcghunalh 8onar v. D. Anna Eozario 
Mendosa (l). In that case the Court 
said :— 

However, it appears that the plaintiff 
has acquiesced in tbe falling of tbe water 
on hie land for many years ; and under these 
circumstances, we think that, having regard 
to section 56, clause (4) of the Specific 
Relief Act, an iojurotion restraining the 
defendant from allowing it to fall ought not 
now to be granted.” 

Clause (A), if that was referred to, relates 
to the prevention of a continuing breach in 
which tbe applicant has acquiesced ; clause 
(?) is applicable when the oonduct of the 
applicant or hi« agents has been such as to 
die entitle him to the assistance of the Court. 
We do not think that any general rcle can 
be laid down in such cases. The Statate of 
Limitation entitles the plaintiff to seek 
relief by means of an injunction against a 
parly fesking to establish an easement 
against him within twenty years. Ad¬ 
mittedly, there may be cases where it 
would be inequitable on account of tbe plaint¬ 
iff’s acquiescence over a period of less tht*n 
twenty years to grant tbe relief. If on 
account of the acquiescence the cost of 
obeying the injunction wonld be very much 
greater i han it otherwise would have been 
or even prohibitive, then I agree that tbe 
Court ought to penalise the plaintiff fer 
hie ns gleet to assert his right earlier. But 
there is no inch equity in thi# case. It 
docs not appear that there will be any more 
expense to tie defendant in obeying tbe 
injunction than there would have been if tbe 
application had been made shortly after the 
defendant erected hie building. The defend¬ 
ant must have erected his building in 
defiance of tbe plaintiff’s rights and he dii so 
at his own risk. 

We think, therefore, that the appeal 
must be allowed and there must bs in addi¬ 
tion to the injunction already granted by the 

(1) (1888) P. J. 212. 


* 
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Trial Court, an injnnttion restraining defend* 
ant from projecting his roof ever the 
plaintiff's land aSad from discharging rain* 
water from it on to tbe plaintifi's land. 

9 w 

The appellant to get his t 06 tr, 

N. K. 

A) peal alliu'ed % . 
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Lahore high court. 

Sicowd Civit Appeal No. 9t 8 or 1913. 

May 2l, 1919. 

Present -Mr. Justice Broadway and 
Mr. Justice Abdul Raoof. 

?Al CHAND—Plaintiff—Appellant 

ter$u8 

•SHAHZADA and others—Dsfindaite— 

Riipcndiats. 

nf U 7^n7 r V C ' ( Vn U of ]H84J ' ss • «\ 70 

l a /> \vj Divisional Court confirming decree 
of loner Court—Revision to the Chief Cou~t—Revision 
converted into appeal under s 10—Punjab Courts Act I 
of 1912 passed before this conversion giving right of 
appeal —Appealwhether valid. 1 

A petition for revision, under section 70 (l) ( a \ 
of the Punjab Courts Act XVIII of J881, was pre¬ 
sented to the Chief Court on fCth January Jfcio 
Before the petition came up for admission, that 
section was repealed by Act I of 1912 but the 
admitting Judge by a mere inadvertnnee and probably 
not haviDg before his mind the Act Iof 191 , admitted ' 
it as an appeal under clause (1 ) i b) of the repealed 
Beotion At the hearing of the appeal it was objected 
that as the power of converting a revision into a 
further appeal had been taken away by the new 
Act, tho order of the Judge was made without 
authority: 

Held , that although the Act of 1912 had taken 
away from the < hief Court the power of converting 
a revision into a farther appeal, yet under section 
40 of the Aot of 1884, as amended by the Act of 


1912, the petitioner had acquired an independent 
right of appeal when the appeal was admitted, and 
that as that right was subsisting on that date, the 
appeal could be treated as properly admitted under 
that section, [p. 359, col. 2.] 

| 

Nur Din v. Musammat Jhando, 23 Ind. Cas. 86: 44 
P. L. R. 1914; 89 P. W. R. 191«, Hukam Chand r. 
JindoBai, 23 Ind. Cas. 109 129a P. L. R. 1914; 90 
P. W. R. 1914 and Surju Mai v Asram, 23 Ind. Cas. 
451- 160 P. L. R. 1914 160 P. W. R. J914, dietin. 
guished. 

Second appeal from the desree of the 
Divisional Jndgp, Hoehiarpnr, dated the 24th 
November 1911, affirming that of the District 
Judge, Kargro, dated the 31st July I9il. 

The Hoii’ble Pandit Sheo Natain, R. B.j 
for the A rpellart. 

Bakhsbi Tek Chand , fer the Reipondente. 

JUDGMENT.—This was a suit for the 

recovery of possession over 52 1 kanalt and 4 
mafias of land situated in Mahal Nagban 
belonging to Lamba Gann Jag’r. At ore 
time it was in the possession of Balabia 
Gojars under a pecaliar tenure known as 
menhara % In Sanbat 1918 His Highness 
Maharaja Partab Oband made a grant of the 
tenure ( menhara) to Mian Dalipa. The dosu* 
ment creating the grant is not available 
but a sopy cf the hheioct prepared at tke 
revieed Settlement of lfc68 relating to Afauea 
Mabel NagtaD has been fi'ed in whioh tie 
words contained in tie grant are reproduced. 
Btlow the ot uni entries of tbe h hew at tie 
following state ment is found appended:— . 

No rent is paid to tbe Raja Sahib. Jn 
other words it is no/“free” to the n.enharadar 
under tbe following petti :— 

Gonja, Negi of tbe Nagban is hereby in. 
formed under the oidsrs of His Highness 
Maharaja Partab' Oband that a Bagban 
Rio a which ib a menhara and whith was 
fcimerJy in posieesicn of Ba’abia Gojars but 
dcw DDcscupied has been granted to Mian 
Dalipa. Tbe said mer.hara in whjth the 
Bblihia Gojars uied to gn za tbeir oatlle has 
been granted to Dalipa 8nd shall now be need 
by hie she-buffalos. 

Written on the 22nd Saxcan Sambat 1918, 
by order of M an Kt>hr Chand.” 

The plaintiff Raja Jai Chand is now the 
owner cf the Mahal having suoseeded to the 
Jagir Lamba Gann on the death of hie father* 
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The msnharadar Mian Dalipais aUo deal and 
as hii suooassors, his Bin9 and neohewp, 
have 8)me into the possession of the lani in 
dispute oliimiag the r'ght to remain io 
possession as manharaiars. 

The plaintiff eaed to ejeat them on the 
ground that they bad taken pisiession as 
usurpers. The defendants contested the siit 
with the allegation that the grant in favour 
of Dilipa created a heritable and ‘rrevoaab’.e 
right which had descended to then as auih 
and that the plaintiff was no!; entitled to 
ejeat them. B )th oral and dooiminfciry 
evideoae was prodaosd by the parties in 
support of their respective oontentions and 
the Court of first inetama after a catefal 
analysis and aomideration thereof deoided in 
favour of the defense an l dismissed the 

Bui*. 

The plaintiff preferred an appeal to the 
lower Appellate Conrt which also took the 
same view and dismissed the appeal. The 
plaintiff then aam) np to the Chief Conrt and 
presented a petition for revision nnder season 
70, Bub‘Setti>a (l), al&asa (a) of Aat- XVIII 
of 1884, an no farther appeal lav against 
the deiree of the Divisional Court unc’e: 
the prov'eioa3 of seation 40 of the Aat. 
The judgment of the Divisional Jadge 
wai dated the 24th November 1911. The 
p)titi)n for re/non \vn filed in the 
Chief Conrt on the 20th of J^mi\ry 1912 
bib before i; wai admitted, Paojab Act 
No. I of 1912 was passed b/ whiih seation 
70of Aofc XVHlof l8ofe w^s repealed and 
the provisions of edition 40 of tho Ac 1 were 
materia ly altered. The petition same up for 
ad unaion on the 13th of P.bruiry 19 2 
before a learned Judge of the Chief Con t. The 
learned Judge b/ a mere inadvai t *lcj, and 
probab'y not having preient before his 
mind the Act I of 1912 whiah had repealed 
section 70 of the old Aat,'made the follow ng 
order : "Courts have concurred, bit the case 
is of soma importance and the decision may 
govern other granti of the kind, and the 
material fer establishing so sweeping a cn’.to n 
Beams to be meagre. 

Admitted aaan appeal under s ot-ion 7), 
sub section (1), clause (6) and re’erred to a 
Dividoa Benah.” Thia appeal has now aome 
up for deeision before us and Mr. Tek Ohand 
for the respondents has raised a preliminary 
objeatiou to its bearing. His oonten iou 
il that the valuatfcn of the #uil being only 


Rs. 522 no further appeal Uy against the 
aonaarrent judgments of the lower Appellate 
Court and therefore a petition for revision was 
filed on behalf of the plaintiff under section 
70 (1), (a). The power of sonverting a 
reviei in iuto a fortber appeal under slause 
(6) of eub’Seation (1) of the above mentioned 
seation had been taken away by Punjab 
Aat I of 1912, therefore, the learned Judge 
who admitted the appeal on the 13ih of 
February 1912 had no power to do eo. In 
support of his aontention the learned Vakil 
has relied npon three decisions of the Chief 
Court reported as Nur Din v. Muiammat 
Jlnnlo (l). Bukan Ohand v. Jinlo Bat ( 2) 
and Suriu Mai v. Asram (3). 

The fasts of this aase, however, are some* 
what different from the faats of the eases 
relied upon. The petition for revision in 
this aase wai filed within 90 days from the 
dearee of the lower Appellate Court and 
when the nresent appeal was admitted the 
period of 90 days had not expired. Seation 
40 of the Punjab Courts Aat provides that: 
“An appeal shall lie to the Chief Court from 
every deoree passed in appeal by apy Court 
subordinate to the Chief Court on any of the 
grounds” mentioned in slansea (a), (6) and 

(c). Therefore, an appeal aonld have been 
admitted in the aase on the 13th of Febrnary 
1912 when this appeal was admitted. Mr. 
Tek Ohand, however, argues that only those 
appeals will be governed by the present Bas¬ 
tion whiah relate to dearees passed after the 
eoming into forse of the present Aat I of 
1912. Thia aontention is opposed to the 
pliin wordiog of the seation and in crier to 
give effeat to this aontention it will be 
neaessary to add to the seation the 
words : “After eoming into forae of this Aot” 
and thia aannot be done. Toe preliminary 
objeo l ipn, therefore, aannot prevail and we 
overrule it. We treat the appeal ae having 
been properly admitted under seation 40 
of Aat 1 of 1912 and proaeed to deaide it. 

The qaestion to be deeided ip, whether 
the grant in favonr of Dalipa aonferred a 
heritable right npon him or not. In the 
grant the tenure is described as menhara 

(1) 23 Ind. Caa. 8>; 4i P. L. R. 1914; 89 P. W. R. 
19 '4, 

(2) 28 Ind. Cas. 109; 129a P. L. B. 1914,90 P. W. 
R. 1914. 

3- 23 Ind. Caa. 451; 160 P. h. R. 1914; 160 P, W, 
R. 1914. - 
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tenure and Dalipa is mentioned as menhcradar , 
A description of this flats of tennre is to be 
fonrd in the Paojab Gazetteer and they are 
also found entered in the Settlement 
papers. In crder to determine tie natare cf 
these tenures it is neaeseary, therefore, to 
examine closely the evidence to be found in 
thoie recordp. In the Settlement cf l£68 
the Settlement Officer, after fmakiDg neces¬ 
sary enquiry, made a detailed entry as to this 
tenure in the WT,ib*ul an relating to Mahal 
Nagban Jagir Lamba Gann. The wajib-uharz 
is translated and printed at pages 2 and 3 
of the supplementary paper-book printed in 
this case. In clause 8 dealing with menhir a 
and Soana tenures, the result of the irqairy, 
made by the Settlement Officer, is 
givdn in detail, and it is reaorded therein 
that : The right of menharadirs is herit¬ 
able. The Jagir is not fompetent to cust 
one and bestow the right on other.” Bat 
it is contended on behalf of the plaintiff 
that the tta.ib ul art refers only to these 
menharadars who pay does and whereas 
it is admitted in this case that 
no dues are either fixed cr are payable with 
respest to the menhara in dispute the wojib • 
ul cre cannot apply to this menhara ten¬ 
ure. 

# 

In our opinion the c.’raumstanoe of the non¬ 
payment of any dues cannot affect the ques¬ 
tion. For if it is a menhara 1 enure and as 
such it was granted to Mian Dalipa it 
must carry with it all the incidents attaolei 
to inch tenures. The question is a 
question of fact which bad to le 
determined on the evidence in the case and 
both the Courts below have come to a conccr- 
rent finding on the evidence that the tenure 
was intended to bs hereditary and that, 
acoordirg to the custom relating to tiia 
tenure, the grant was irrevocable. There 
was sema oral evidence also given in 
the cate which has been believed by the 
lower Appellate Court. It is not possible 
fer us in lecord eppeal to held that the 
Courts below have reotrded a wrong 
finding on the evidence. These find¬ 
ing-? are binding upon this Court and cannot 
be inteifeied with. No question of law 
arises. 

The appeal must nccesftrily foil and we 
difmirs it with tests. 

yr , c a. 

* Apfealdismined, 
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BOMBAY HIGH COURT. 

Seoosd Civil Appeal No. 392 of 1921. 

January 11, 1922. 

F resent :—Sir Norman Masleod, Kt., 
Chief Jastice, and Mr. Justise Ooyajea. 
BALVANT RANGNATH— Plaintiff— 

Appellant 

versus 

BALA MALU AND OTdEAS—U eFEADaMIS 

— Respondents. 

Civil Procedure Code (Act V of 1903,), 0. XXI, r. 91 
—Execution of decree — Sale — Purchase-money, refund 
of, when can he obtained. 


Where after a sale in execution of a decree, the 
auction-purchaser discovers that the judgmenfc-debtor 
had no saleable interest in the property sold, he must 
get the sale set aside under O. XXI, r. 91 of the 
Civil Procedure Code, before he can obtain the right 
to ask for a refund of the purchase-money, [p. 362. 
col. 2.] 

Nannu Lai v. Bhagwan Das, 37 Ind. Cas. 9; 39 A 
] 14; 14 A. L. J. 1216, Parvathi Ammal v. Govinda- 
sami Pillai, 30 Ind, Cas. 827; 39 M. 803 atp. 806i 

2 L. W. Sbl; 29 M. L. J. 467; (19J5j il. W. N. 797, 
followed. 


Rustornji Ardeshir v. Vi nay ah Qangadhar, 7 Ind, 
Cas. 955; 35 B. 29; 12 Bom. L. R. 723, Dorab Ally 
Khan v. Abdool Azeez, 6 I. A. 116; 3 C. 8C6. 2 0. L. R. 
629;3»uth P. C. J. 519, 3 Sar. P. C. J. 818; 2 Ind. 
Jur. 426- l Ind Dec. (n. s.) 1097 (P. C.) and Swndara 
Oopalan v. Venkatavarada Ayyangar, 17 M. 228: 3 M, 
L. J. 293; 6 Ind. Deo. (n. s.) 168, referred to. 


Second appeal from the desision of the 
Distrisfc Judge, Ahmednagar, in Appeal 
No. £ 5 of 1920, reversing the decree passed 
by the Subordinate Judge at Newaea, in 
Civil Suit No. 153 of 1918. 

Mr. J. 0 . Eele, for the Appellant. 

Mr. A. O, Desar , for Respondent No. 4. 

JUDGMENT. 

Macleod, C. J.— The plaintiff brought 
this suit to recover possession of the suit 
laud from the first three defendants, or, in 
the alternative, to recover Rg. 417-9-0 
from the fourth defendant. The fourth 
defendant had obtained a mortgage-desree 
on (he 15th August 1913 in Suit No. 6y6 
of 1910 against defendants Nop, 5 
and 6 Sakharam and Tckaram. In 
the exeoution cf that decree, the suit land 
was sold by auction on the 3rd March 
1917. The plaintiff purchased it for 
Rs. 401 and his sale was eor.firmed on the 
23rd May 1917. He says that he got 
pceieseion of the land unobstructed, but 
tfce defendants allege that only symbolical 
poffcpsicn was obtained and the plaintiff 
was never in actoal possession cr Vahizat 
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r of ibe land. On the 28th August 1917j 
defendants Nos. 1 and 2 asserted their 
right to be in possession of the land, 
whereupon the plaintiff Bled Sait No. 26 
of 1917 in the Mamlatdar’s Oonrt which 
he lost. So be had tx bring this iuit. 

In the Triat Oonrt it was foand that 
defendants Nos. 1 to 3 had bean in 
possession as owners for more than twelve 
years and, therefore, the plaint'll eould 
not saeeeed a9 against them. The learned 
Judge passed a deeree for Rs. 40/-6 0 and 
tests against the fourth defendant relying 
on the deeision in Ruatowji Ardeshir v. 
Vinayak Oangadhar (1). 

In appeal this decision was revers i 
by the District Juige who considered (hit 
the rule laid down in Rustomji Arle$h\r 
y. Vinayak Qang r dhar (l) had no appli- 
eation to a sale in pursuance of a mort¬ 
gage deeree under O. XXXIV, that 
there was no allegation of fraud, and tha^, 
therefore, there was no hasis for the claim 
to recover the purchase-money. 

New, under O. XXI, r. 91, an 

auction-purchaser at a Court sale in 
execution of a decrae may apply to the 
Court to set aside the sale on the groond 
that the judgment-debtor had no saleable 
interest in the prop< i ty told, and tbe 
period of limitation fer tush application 
is thirty days. If tl e cr^er is made 
to set aside the sal?, then tbe parsbaser 
under r. 9J is entitled to an order 
for re-payment of his purshase-money, 
with or without interest as t ie Court 
may direct, against ary person to whom 
it has been paid. The corresponding sec¬ 
tion in the Code of 1882 to O. XXI, r. 93, was 
section 3l 5 wbish directed :— 

‘‘When a sale of immoveable properly 
is set aside under 99#tion 310A, 312 
or 313 or when it is found that the 
judgment debtor had no saleable interest 
in Ike property which purported to be 
sold and the purchaser is for that reason 
deprived of it, tbe purchaser shall be 
entitled to recieve fcaok his purchase* money 


(with or *ithout interest as the Court ma; 
direct) frtm any person to wbom th 
purchaee-moDFy baa been paid.” 

It v ill, therefore, be rotioed that 
considerable change has been made in tb 
law by tbe Code of 1908, for tbe ptatator 
! ( Jl) 7 Ipd. Cm. 965; 86 B. 29; 12 Bom. h. R 723. 


light to file a suit for reiovery of the 
purchas9-money has been taken away. 
If it is found that tbe judgruent*deb‘or 
had no saleable interest when the property 
was sold, the purobase-money cannot be 
recovered until or urlers the sale is set 
aeide. That is the ooostiuition placed on 
O. XXr, rr. 91 and 93 by the decision of 
the Allahabad High Court in Nannti Lil v. 
bhagwan Dat (2). The learned Judges re¬ 
marked at page IK* :— 

“it is only neceesary to point out that 
tVere is a marked difference in (he terms 
of tbe present Cole of Civil Procedure 
a-d the Civil Procadure Code of 1682, Sec- 
315 of the latter Act provided that 
tie purchaser might get back tbe pur- 
•hase-moDey when a sale hsd bean set 
aside under sectioD6 310A, 312 or 313, 

or when it was found that the judgment- 
debtor had no saleable interest ia tbe 
property which i* purported to be sold and 
the purchaser was for that reason deprived 
of it. We have already jointed out 
that, under the provisions of the present 
Code, it is only wheo tbe sale has been 
set aside that tbe juichase-moDey cm be 
returned...‘As regards sales under a decree 
of a Court, there is do warranty of title 
either by the decree bolder or by the 

Coort.' In the ease of Forab Ally Khan 
v. Ablool A tea (3) tfce:r Lordships re¬ 
marked:—‘Now it s, of source, perfectly 
clear that when the properly hes been 
iold under a regular execution, and tbe 
purchaser is afterwards evicted under a 
titb paramount to that of the judgment- 
debtor, he has no remedy against either 
the Sheriff or the judgment-creditor.’ ” 

Tbe same point was dealt with in 
Farvathi Arrnnal v. tJotindatami Filial (4). 
In that case tbe Court-sale was set aside 
on account of irregularities in its conduct 
perpetrated by the deorea* holder. Tbe 
purchaser thereupon bled a suit for a 
letorn of the poundage-fees not returned 
to h m and interest on the purchase*money 
paid by him. It was held that a suit 


(?) 37 Jnd. Cas. 9; 89 A. 114; 14 A. L. J.>1216. 

1 3) 6 I. A. 110; 3 0. 806; 2 O. L. R. 629; 3 Suth. P, 
J. 619; 3 Sar P. C J. 818; 2 Iod Jur. 4?0, 1 InO. 
JO. (N. 8.1 1097 (P. 0.). 

i4, 30 Ind, Caa 827; 39 M 803 at p. 805, 2 L. W. 
ill 29 M. L. J. 467: (1916) M. W. N. 797. _ 

•Page of 39 A .— [Ed.] 
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was maintainable for the recovery of the 
same. The argument for the appellant 
waa that the plaintiff shcu’d have sought 
redress in ezecnt'oo and that a separate suit 
did not lie. Their Lordships eai?:— 

“The present Code contains no provision 
regarding the right of the purchaser to 
obtain a refund of his purchase-money 
without applying to set aside the sale 
when it is subsequently found that the 
judgment-debtor had no saleable interest 
in the property. It may be, as suggested 
by Mr. Ramaohandra Ayyar for the re¬ 
spondent, that unless the purchaser seeks 
the a : d of the Court to sat aside the 
sale, h3 ha9 no remedy against the datree- 
holder. It was laid d->wn by the Judicial 
Committee in Uorjb Ally Khan v. Abdool 
Aeeet (3) that there was no war.auty 
of title in Court-sales: see also Sundara 
Oopalan V- Ven\at ivarada Ayyingar (5). 
The right of action to obtain a refund eon 3 e- 
qnent oo the want of saleable interest in the 
judgment debtor is net a right inhering in 
a purchaser, but is the creature of a Statute, 
and the right thus conferred can only be 
exercised within the limitations prescribed. 
Oonsequeitly, without getting the eel) set 
atide through Court, the purchaser has no 
right of action.” 

The cate relied upon by the appsllant, 
Lustomji Ardethir v. Fi n->yak Gargadbur (1) 
was a C6se aider tie Code of 18*2 beiog 
Sec td Appeal No. 472 of 19^9, His Lord- 
slip the Chief Justice sau : — 

“We think, however, that the right of the 
plaiotiU to ma r niaiD a suit is made clear by 
the proviii ns of the Civil Procedure Code in 
the ipanner indicated in fundi ra Oopalan v. 
Venkctaiarada Ayyingar (5). Under the Civil 
Procedure Code an implied warranty of some 
saleable interest when the right, title aod 
interest of a judgment-dtbtor is pat up for 
(ale is implied, and the put chasers right 
lassd tbereco to a return under oerta'n c :r.di- 
tions of the purchase-money which has been 
received by the judgment-creditor is recog- 
nfzad.” 

I doubt very much whether there wa 3 
any necessity to base the right given by 

the Legislature under the old Code of 1882 


(6) 17 M. 22 r ; 3 M. L. J, £93; 6 Jnd. Tec. ' K . 3 ) 
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to a purchaser to file a suit to recover bis 
purchase-money on a warranty. Bat for 
the purpose of this case we arfe bound 
by the provisions of the Code of 3908, and it 
sermc to me we should follow the cases of 
Nannu Lai v. Bhogwan Baa (2) and Partathi 
Ammal v.Qotindaaami hillai (4), which decide 
that an auction-purchaser at a Court sale, 
should he get nothing from bis purchase, 
must get the sale set aside under r. 91 
before he can obtain the right to ask for a 
refund of the purchase money. He can 
undoubtedly maintain a suit against the 
judgment debtor on any ground which ia 
oren to him in law, such as fraud or 
misrepreeentatior; but such a ela ; m would 
depend on different evidence, and would 
be entirely of a different character to the 
present suit. No fraud or misrepresentation 
was alleged io the plaint, and the only 
ground on which the plaintiff sought relief 
was that, after he purchased the property, 
J 1 ® d,8#ove . rG( * that other personc were en- 
tiUed to it Therefore, the decision of the 
District Judgra i 9 right and the appeal 
must be dismissed with oosts. 

OoTAJtr, J. —I agree. 

w. c. A 

Appeal diamiiied 


LAHORE high court. 

Si coho Civil Appial No. 2468 or 19 j 5 

May 24.1919. 

1 mint Mr. Justice Bread way and 

tat daw Jaat,fe A bdulRaoof. 

JAI HAM aid asotber—Plaistiffs— 

Appellants 

vertui 

TELU and others— Defendants— 

"tether binding on su^a 8S ^ofc^l7er7l. 

When doubtful questions of law or of fact have 
arisen between two parties and each of them has 
agreed to waive what be honestly believes to be bis 
lawful olaim m whole or in part, the transaction 


INDIAN OASES, 


353 


▼•1. LXVIIj 


HI 1AM 0, TELU« 

Amounts to a compromise, the waiver or abandon¬ 
ment on either Bide furnishing the consideration, 
provided, of course, that both parties had equal 
knowledge of the faots and equal opportunities of 
ascertaining their rights, [p 364, col 1-, 

Consequently, where a collateral entit ed to object 
to an alienation enters into a compromise in good 
faith believing it to be the best in the circumstances 
and for the protection of the estate, the compromise 
is binding on hiB suocessors-in-interest. [p. 36*, 

cols. 1 A 2.] „ r „ 

Buia v Khuda Bakhsh , 97 P. R. 1£06; 134 P, L. R, 

1906j 102 P. W. B. 1906, referred to. 


Second appeal from the decree of the Die- 
tri%t Judge, Ambala, dated the 26th July 
1915, reversing that tf the Subordinate 
Judge, Ambala, datedthe 22nd Marsh 1915. 


Dr. Muhammad Jqhal , for the Appellants. 

Lala Shamoir Chani for Lala Fakir Chard, 
for Respondents Nos. 1 and 2, 

JUDGMENT.- The faots of this case 
are these One Nand Ram died on the 
28th of November 19C4 leaving him surviv¬ 
ing a widow named Mutammat Lashhmi 
t\it no issue. Mutammot Lashhmi suioeeded 
to her deceased husband’s estate and muta* 
lion was effected in her name on the 21st of 
Deoember l£04. 

On the 7th of August 1907 one Ram 
Rattan Bled an applisation before the 
Revenue Authorities asking that Mutammat 
Lachbmi’s name should be struck off and 
that he, as a sollateral of Nand Ram, should 
he biought on to the Revenue Records as 
owner. It was alleged that Mutammat 
Lashhmi had foifeifed her life-interest as 
she had married one Day a Ram by Karaoi, 
The Kareiea marriage was denied and Ram 
Rattan’s application was dismissed. He 
thereupon instituted a oivil suit on the 29.h 
Auguet 1907 claiming to be entitled to susoe- 
ed to Nand Ram’s property on the ground 
that Mutammat Lashhmi had re married. 
He obtained a desree whish was, however, 
reversed on appeal and his suit dismissed, it 
being held that the Kareva marriage had not 

b:en proved. . 

A scuple of years later Mutammat Laobhmi 

Fold 129 b-ghas 1 buwi of land to Telu, son of 
Daya • Ram above?named, and mortgaged 9 
bighat 14 bitwat to Kapuria, These transas- 
lions were oral ones and, when it was sought 
to have the lands mutated in accordance 
with them, Rim Rattan again oame forward 
and protected alleging that these alienations 
were Bstitioua and. without neaeeaity ani 
Ibmteaiog to institute proceedings. In Ik® 


sourse of the mu'ation proaeedings the parties 
stme to terms and a compromise was entered 
into. There is no deed of sompromiee but 
the terms are entered in an order pessed by 
the Reveiui Authorities. Asscrding to this 
arrangement Rim Rattan undertook to 
reoogo'ze the twoalienations while Mutammat 
Liahhmi, admitting the Kanwi, made over 
all the remaining property of the deceased 
Nand Ram to Ram Rattan. This arrangement 
was given effect tD and Ram Rattan by virtue 
of it same into possession of practically lalf 
of Nand Rim’s estate. 

On the 28th of May 1913 Puran and Jai 
Ram. grandsons of R»m Rattan, instituted 
the present suit claiming possession of 138 
bighat 15 bisiuit of land sold and mortgaged by 
Mu8ammot Laehbmi as stated above. It was 
alleged that Musammot Laohhmi bad do right 
to alienate this property, which was ancestral, 
without legal necessity, and that they, as 
collaterals of the deceased Nand Ram, were 
entitled to potsessicD, Mutammat Lashhmi 
baviDg marriid Daya Ram by Kamoa. The 
principal defendants, who were Telu and 
Kapuria, while admittirg the Karetca 
mirriagp, pleaded the compromise entered 
into by Ram Rattan and contended that bia 
grandsons, plaintiffs, were bound by it. The 
primary Court gianted the plaintiffs a 
dfcoree holdirg that the two transactions 
were without mcefsity aDd that the plaintiffs 
were not bound by the compromise entered 
into by their grandfather, On appeal the 
h arced District Judge trok a different view 
and, bolding that the pla'ntiffs were InuDd 
by the compromise, dismi eed their suit. 
They have therenpon ccrae up to this Court 
in second appetl through Dr. Muhammad 
Iqbal atd we have h»ard Mr. Shannir 
Cband cn behalf of the respondents. 

The point for determination is, whether 
or not the pLintiffs-appellants are bound by 
the compromise entered into by the r grand¬ 
father Ram Rattan. Dr. Muhammad Iqbal 
contended that, inasmuch as Mutammat 
Lachhmi by her marriage with Daya Bam 
had forfeited all her claims to Nand Ram s 
cs'ate the compromise entered into by Ram 
Rattan waB wholly without consideration 
and wa*, therofore, not binding on hie clients. 
It seems to ns, however, that this contention 
cannot prevail It has to be borne in mind 
that, at thj tims when the compromise wac 
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entered info Ram Rattan had already attempt- 
ed UDEU'cassfully to prove that Mu$ammat 
Laohhmi had married Daya Ram by Kareioz 
This matter had teen concluded and it was, 
therefore. impoaiifcU for him tore-open it. 
All that be could do was to attack the 
two alienations on the ground that they 
were without legal neoessity and, therefore, 
did not affect his reversionary rights. 
Whether or not be could have succeeded in 
es.abashing his claim was, of ourse, proble- 
matical and would have depended on the 
circumstances in which the said alienations 
were made In any event, it meant l-.tiga»ion 
which would have cost money By giving up 

the suit and acknowledging these transactions 

he obtained poaseieion of the remainder of 
Nand Rim s property at once whereas he 
would have had to wait for this property till 
the death of Musammat Lathhmi. As a maltar 
offset, he has predeceased Musa-nmat Liehhmi 
bo that he oould never have eome into posses- 
..on of any portion of Nand Rom's e9 ta'e. 
That there was eonsideration for the aompro. 
mi.e is, therefore, evident. Dr. Mohammad 
Iqbal .ontended that the admission as to the 
Kor.wa marriage showed that Mu.ammot 
Liehhmi and her alieoees were teking qndoe 
advantage of Ram Rattan’s ignorace. It 
i«, howev.r, quite alear that Ram R.ttan wae 

T , iohl, aW ' ar i t * le * a,t tba * Mjiammut 

Liahhmi tad re married althongh he had 

been nnable to prove the fa,t. The position 

tlw nr°f i ar i a n d WheD donbtfaI Qoejtionsof 

Lml n ! f V . haV6 a " 8JD be ‘ween two rartiea 
and eaeh of them hai agreed to wa ve what 

he hone,,ly believes t, hi his lawfnl .lain, in 

0 e cr in part the transaction amouDti to a 

eUheT^ida’ *?“ " B ‘T er or abandonment on 

/' d '\ furmah,n * tb « eonaideration 

prov ded, of coarse, that both parties had 
equal knowledge of the faits and eqoal 
opportnnit.es of as.ertaining their rights 
Hire it seems to os that both rartiea » 

eaohDalf” l? 18 ‘-T ,l ‘ r,am3 ‘ a »*8» and 
each party waived a right and that, therefore 

there was .on.ederation emanating from both 

aides, in these eirenmetaDoes, we are unable 

to see tbat the compromise was not a valid 

?? e ,. We also think that this eompromise wae 

binding on the present plaintiffs appellants for 

in onr opinion, Ram Rattan entered into this' 

compromise in good faith believing it | 0 be 

the best in the circumstances and for the 

protection of the estate. Nor can we say 


that in the then existing circumstances it 

W fi n 7^ 90 n able * lQ oap view are 

fortified by Buta v. Kkuia Bakhsh (1) 

oost^ 6 * 990rdiDg]y di8ini «* this appeal with 
B * N * Appeal ditmxteei . 

leos. 97 P * R ' 134 P ‘ L R * 1903i 103 p - w. R* 


BOMBAY HIGH COURT. 

Sicond Civil Appcal No. 694 of 1920. 

January 12, 1922. 

—Sir Norman Miohnd, Kt , 
Uhief Juitioa, and Mr. Jaitice Ooyaiee 

anna naratan pavgu! 

Plaintiff—Appjllant 

1 0 7M1 

MADHYAMA STHiriTIL 1 PARASPAR 4 
&c. MANDALI and oracss—D sfe coANrs 

Respondents. 

Lourt-fee—Suit for money against several defendant* 
-Decree against one-Appeal-Decree sougZ aaairst 

ZTaZr de/endant *-*PP‘°l. valuation o7-CoTrl,Je 

riJ Vh ^ r0 . ina af One7 8uit against a large number of 
defendants, the plaintiff obtains a decree aga/nst 
only one of them, and ho appeals seeking to get a 
decree agamst the remaining defendants, hels not 

mere d«M° '?• U ® hl8 app6al a3 if he wa9 **'*8 for a 

WmJT 1 namel7 * that th0 decree obtained 

;r nt on t& ~ 

Zmnatunnissa Khatun y. 

30 0. 788, distinguished. 

Ramasami y. 8ubbu>arni, 

(n. s ) 1036, approved. 

Second appeal from 

M I3 1919 Po T' in Appeal No. 60 

v.rh r! ,0aB ' m ' D *the de.ree pieeed by lh. 
<.«*& P "“- 

ibfSwiL" T> " A " “ 1 a ”■ <« 

N V Go-h’l' f° r a33pondeD ‘ No. 2- 
Mr D A r'r’ f ° r , Ba3pond0 °‘ No. 3. 

No 4, ' A ’ Iul,lpirkar - for Respondent 

Mr' P fl' f ° r , R98poo <f 0 “‘ No. 7. 

» ' ' V S 11 T ' B ’ 3 Poodent No. 9. 

No 10 ‘ AbhuvthaT ’ for Respondent 


Girindra Nath Mukerjee, 
13 M. 603; 4 Ind Deo. 
the deciaisn of the 
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kURJ ML 0. 00LAB BAH. 

JUDGMENT.—The plaintiff 61ed this 

enit against ten defendattt fca recover a 
sum of Rs. 4,617-4 0. A decree was pasted 
agairst the first defendant orly by the Trial 
Court, and an appeal against that deoree 
was dismissed by tbe District Jadge. The 
plaintiff has* now filed a second appeal 
againBt (bat deeree, aod fliims to valae 
his appeal as if be waa suing merely for 
a deolaration, namely, that the deoree passed 
by tbe Trial Court was binding against 
the other defendants aho. This contention 
eeemB to have focni favour with the 
Taxing Officer, who relied upon the decision 
in Zinnalunnism Khatun v. Qinndra Noth 
Mukerfee (1) which has nothing whatever 
to do with the point raised by the appel- 
lant in this ease. Thera the suit was 
filed originally for a deolaration that a oartaiu 
deoree was ineffectual and inoperative 
aga'nBt the plaintiffs. 

In this ease there is a money sait 
against a large number of defendants, and the 
plaintiff having only got a deoree againet 
one of them, seeks to get a decree against tbe 
remaining defendants The only order, 
therefore, that this Court oould pass, 
if the appellant is siooessfu), would be that 
the remaining defendants should pay the 
amount claimed to the plaintiff. 

®he same question tame up for decision 
before the High Court of Madrai in Rama * 
lanTi’" v. Stibbusami (2). There the suit was 
filed upon a hypothecation-bond executed by 
the first defendant. The son adopted by the 
deceased husband of the first defendant was 
made a party, and he claimed that the debt 
wao not binding on him. The first Court 
passed a decree against both the defendants. 
In appeal, the second defendant was exonerat- 
ed. The plaintiff preferred a second appeal 
against the seoond defendant as sole respond¬ 
ent and affixed to tbe memorandum of 
appeal a ten rupees stamp as if a declaratory 
deoree was sought, The judgment was as 
follows 

**The appeal is substantially to establish 
the plaintiffs’ right to render the hypothe¬ 
cated property belonging to the second 
dBfendant liable to be sold in satisfaction of 


1^,80 0 . 788 , . 

(2) 16 M. 538, 4 lad, Dee. (n» 1063. 


the debt claimed in the suit, The Coart- 
fees payable must, therefore, be calculated on 
this amcnot.” 

It is, therefore, char that the decision 
of the Taxing Officer was wrong, and the 
sppellant cannot, by 6f»yiDg that he is 
asking for a declaration that tbe decree passed 
again,t the first defendant is binding against 
the other defendants, get rid of the fact 
that he is asking this Ccurt to pass a 
money deoree agamst the other defendants. 
Tbe appeal, therefore, has been wroDgJy 
valued, ai.d it may be noted that when 
the first appeal was filed to the District Court, 
it was not valued on this basis, but was 
valued on the original claim. The appellant, 
therefore, must re pay tbe Coart fee which 
was refuaded. A week’s time is allowed for 
making this payment, 
w. c. A. 

Order accordingly. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2948 of 1916, 
November 17, 1921. 

Pretent: —Mr. Justice LeRcssignol and 
Mr. Justice Campbell. 

KUNJ LAL —Defendant—Appillant 

versui 

GULAB RAM and others — Plaintiffs— r 

Respondents. 

Limitation Act (IX of 1908,), Sch. I, Art). 61, 8l t 
applicability of—General and particular articles — Suit 
to recover money paid as surety — Limitation. 

An article in the Schedule to the Limitation Act 

• % 

containing a particular provision must be applied in 
preference to an article containing a general pro¬ 
vision, wherever possible, [p. 366, col. 2,] ' 

One P , a gomashta of the plaintiff firm stood surety 
for a judgment-debtor. Certain property of the firm, 
was eventually held liable for tlxe satisfaction of the 
decree. In order to save the property from sale, the 
plaintiff firm satisfied the decree and sued the' 
defendant, the principal debtor, for rooovery of the 
sum which they had paid: . 

Held, that the suit was governed by Article 81 
and not by Article 61 of Schedule I to the Limitation 
Act. [p_3GP y col. 2.] 

Ssoend appeal from the decree of the 
District Judge, Ferozepore, dated the 14ih 
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VALI MAE0j5*D HAMAD V. G. I. P. BAILWAT, 

August 191C, varying that of the Subordinate 
Judge, Second Clasp, Fercz)pore, dated the 
7fch February 1916. 

Lala Moti Sogir, R, S., and Mr. Raj 
Kiithna and Lala Jagan Nath, for (he Appel¬ 
lant. 

Mr. Mar.ohar Lol, for (be Respondent?. 

JUDGMENT.—On the 26th August 1902 
one Kudj La! wa9 arrested at J*i(u Mandi in 
the Nabha State in connection with a oivil 
•laim against him in that State by a firm 
named Ratti Ram-Mani Ram. He was released 
the same day on another persor, Pckhar Mai, 
etandiDg surely for him for the amcuot of 
the claim. Pokhar Mai was gumoshta of the 
firm Tej Ram-Ram Karn. After these 
proceedingiuit was lcdg6d against Ktuj 
Lai in a Nabha Court and desreed against 
him ex parte on loth December 1902. A note 
appended to the decree referred to objections 
by Naurarg Rai of the firm l'<j Ram-Ram 
Karn, one of the present plaintiff*, and 
recorded that that firm’s property would net 
be liable for the amount of the deores if it 
were feund (a) that Pokhar Mai was not 
the gumcs'.ta of the firm, and (6) that the 
house property pledged by Pokhar Mai in 
security belonged to (he firm, but that if 
Pokhar Mai was the firm’s agent aod could 
by trade custom bind his principals they 
■would be liable. 

Subsequently, as found by the District 
Judge, against whose order this second appeal 
is preferred, the firm Tej Ram-Ram Karn 
was held by the Nabha Courts to be liable 
and in order to save their property from 
forced sale the proprietors compromised 
with the decree holder and satisfied the 
decree against Kunj Lai by payment on 23rd 
March 1908, 

On the lOih March 1914 the plaintiffs, 
proprietors of the firm Tej Ram-Ram Karo, 
sued Kunj Lai in the Court of the Subordi¬ 
nate Judge for what they paid plus interest, 
obtained a decree in the first Court for the 
principal, and were successful on appeal to 
the District Judge for interest in addition. 
The defendant Kuoj Lai also appealed and 
his appeal was dismissed. 

Kunj Lai has preferred a second appeal 
on various grounds including that of limita¬ 
tion on which we hold that he must succeed. 

The learned District Judge was of opinion 
that Article 61 of the Limitation Act govern- 
fd the suit, the period for which in the 
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Panjab is six years. It was oontended 
before him and it is contended before us 
that the Article applicable is 81. The 
District Jadge applied Article 61 on the 
ground that the plaintiffs were not the 
original sureties, and that they were merely 
held liable for the actions of Pokhar Mai who 
had giyen his personal security. We are 
uiable to assent to this reasoning. The 
plaintiffs cine into Court assarting that they 
had been oblige! to pay money as sureties 
to th9 defendants, decree-holders. Their 
whole cauie of action was that they had 
been treated as sureties for Kuoj Lai and 
had paid as such. 

Article 61 is the general Article and 
Article 81 one of a subsequent series of 
particular Articles specifying various si‘ua 
tions in which money is paid by a plaintiff 
for a defendant. It is a principle well-eetab- 
liebed that the particular Article mu : t be 
applied in preference to the general Article 
wherever possible. Hera we ara quite clear 
thbt the suit (f the plaintiffs was one by 
sureties against the prioo r pal debtor for 
which the period of limitation was three 
years from the d>te of payment . to the 
craditor. The snit having been filed a few 
days short of eix years after the date of 
payment is out of time. 

We accept the appeal, set aside the decree 
of the lower Appellate 0;urt and order that 
the suit of the plaintiff? be dismissed with 
costs throughout. 

z. K. 

Ap%oil accepted. 


BOMBAY HIGH COURT. 

Civil Extsaordimart Application No. 183 

op 1921. 

January 11, 1922. 

Present ;—Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Ooyajee. 
VALI MAHOMED HAMAD— Plaintiff— 

applicant 

versut 

Or. I. P. RAILWAY —DlFJ3NDANT8— 

Opp- NBNTl. 

Railway Company—Common carrier— Ooode t con « 
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BADLU V . f&lO 0J1XD. 


signment of, for carnage—Contract, nature of—Goods 
lost in transit—Railway Company , liability of. 

Where goods are consigned to a Railway Company 
to be carried from one station to another, the 
oontract is that the goods should be carried by the 
nearest route. If the rt ail way Company, to suit their 
convenience, carry the goods by another and longer 
ronte, whioh offers far more opportunity for loss to 
ooour, they are bound to notify the consignor, so 
as to give him an opportunity of deciding whether 
he should sign the Bisk Note in Form Bor not, and 
their failure to do so will render them liable for any 
loss which may occur, [p. 367, col. 2.] 


the other route there were two, tiz.Dhond 
and Manmad. He forgot the fast that the 
goodstrain had to be marshalled at Linowli 
and re-marshallsd at Karjat before it arrived 
at Kalyan, and that the same process would 
have to b3 repeated at Ka ara and Igat- 
puri on the way from Kalyan to Jalgaon, 
and, therefore, instead of that route being 
more attractive to the plaintiff, there would 
be many mere cppertunitiee for the losi to 
oscuc than on the route tii Dhond and 
Manmad. It seems obvious that the oontract 


Civil Extraordinary Application against 
the decision of the First Class Subordinate 
Judge at Jalgaon, in Small Cause Suit 

No. 1137 of 19.0. 

. Mr. I. J. Sopher for Mr. Af, B. Ashhputre, 
for the A pplicant. 

Sir Ihomas s trangnan, Advocate-General, 
instructed by Messrs. Little ^ Co., for the 
Opponents. 

JUDGMENT.—This wai a suit Bled by 
the consignee cf certain goods which were 
delivered to the South Indian Railway 
Company, to he carried from Sevoy Petoy, 
a station on the Seuth Indian Railway, to 
Jalgaon, a station on the defendant Railway 
Company. Admittedly, when the goods 
arrived at Jalgaon, the oil of fourteen tins 
had been removed and lost to the consignee. 
The eonsignor had signed a Risk Note in the 
Form B, and so the G. I- P. Railway Com¬ 
pany :WOuld not be liable for any snob 

loss, unlees it could be shown to have 
occurred owing to the wilfol neglect of 
their servants, provided the good9 were 
tarried in aacordacce with the oontract of 
oarriage. It was proved that the waggon 
•ontaining the plaintiff’s goods instead of 
travelling along the shortest route via Dhond 
and Manmad was carried to Kalyan. and 
thence to Jalgaon. There was evidence 
that the Station Master of Kalyan bad to 
put fresh seals on the waggon containing 
the plaintiff’s goods and tbat wonld point 
to the loss having occurred bat ween Kalyan 
and Dhond. The learned Judge found that 
there was no evidence to show that the 
Company agreed to carry the consignment 

v ia Dhond and Manmad, and that the only 
agreement was to carry the areola via 
Raiohur, He also was of opinion that^ the 
carriage via Kalyan waa more attractive to 
the plaintiff because there was only °° e 
• Junction on the route via Kalyan while by 


was to oarry ths goods by the nearest route, 
and that if the Railway Company, to suit their 
convenience wished t) carry the goods by a 
longer route whioh offered far more opportun- 
ifcy "for the loss to oeour, they were bound to 
give notice to the consignor so as to give him 
an opportunity of deciding whether he should 
Bigu the Risk Not9 in Form B or not. The 
evidence also shows that the route via Dhond 
and Manmad would be the usual route for 
goods coming from Southern India via Ra : obur 
and that, as a matter of fact, the charges were 
recovered from the plaintiff as if the goofs 
had travelled via Dhond and Mmmad. It 
Beems to us, therefore, that the Company .by 
carrying the goods via Kalyan went outside 
the terms of the contract and could no longer 
rely on the protection afforded by the Risk 
Note so as to be absolved from liability for 
the loss whioh occurred. Therefore, the 
deiree dismissing the suit must be set aside 
and there must be a decree for the plaintiff 
with casta throughout. 

• W. 0. a, 

Buie made absolute. 


IiAHORE HIGH COURT. 

*-«• c ^ e trr h A ™. 01 m8 - 

—Mr. Jastice Abdul Raoof and 
' Mr. Justice Martinaan. 

BADLiU and other*—Plaintiffs — 

Apfillants 

versus 

t£«0 OHAND and otheri— Defimdints 

RiSlONDINTS. 

ontr uit Act (IX of 1872 ;, #. ^Coiktract,declare J, 
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B4DLT7 V. BRIO CHAHD, 

fb be void—payment made under contract, recovery of. 

A portion of an occupancy tenancy was mortgaged 
to one fl. for Rs. 410, and the remainder was mort¬ 
gaged to the landlords for Rs. 820. Plaintiff pur¬ 
chased the mortgagee rights of H. and subsequently 
purchased the occupancy rights of the tenant. He 
then applied to the Revenue Authorities for redemp¬ 
tion of the mortgage in favour of the landlords and 
obtained an order directing redemption. In pur¬ 
suance of this order he deposited Rs. 820 which were 
paid to the landlords. Subsequently the landlords 
sued for cancellation of the sale in favour of the 
plaintiff and obtained a decree whereunder they 
recovered possession of the tenancy. Plaintiff there¬ 
upon sued the landlords for recovery of the amounts 
which he had paid to H and to the landlords : 

Held, (1) that the plaintiff could not recover 
the money which he had paid to ff.; [p. 368, col. 
2 .] 

(2) that under the provisions of section 65 of the 
Contract Act tho plaintiff was entitled to recover 
from the landlords the money which he had paid to 
them under the sale which had been declared to bo 
void [p. 868, col. 2.] 

Second appeal from a decree of the 
District Judge, Karnal, dated the 5th 
October 1917, reversing that of the Senior 
Subordinate Jndge, Karnal, dated the 9th 
Jqdb1916. 

Mr. Veit Da yah for the Appellant?. 

Mr. N. 0. Mthra , for the Respondents. 

JUDGMENT.—Badla, an occupancy 
tenant, sold bis cccnpanoy rights for 
Rs. 2,400 to Karta, predecessor-in title of 
plaintiffb. Karta. had previously purchased 
the mortgage rights in a part of the 
tenancy from Hirde Ram, defendant No. 6 
for Re. 410, The occupancy rights in the 
reit of the land were under mortgage to 
ecmee- of-the landlords, namely to defendants 
Nos. 1 to 5, whose charges amounted to 
Rs, 820 and the plaintiff?, after the death 
of Karta, applied to the Assistant Collector 
to have tho land redeemed from them. 
Ramji Lai, defendant No. 3, appeared and 
objeoted tfcat the 6ele by Bailu to Karta 
was invalid and declined to reoeive the 
mortgage-money. The plaintiffs, however, 
deposited .the. mcney, and warrants for 
delivery of possession of the. land W6re 
iesued* The plaintiffs were pat in posses¬ 
sion and defendants Ncc. 1 to 5 then 
received the mortgage-money which bad^been 
deposited. 

After this the landlords, including defend¬ 
ants Nob. 1 to 5 and. 10, sued to contest 
the sale by Badla and obtained a decree 
for its cancellation and for the eviction of 


the plaintiffs, ana obtained possession of 
the land in execnlioD, 

The plaintiff?, having been dispossessed, 
brought the present suit for the retnrn of' 
their money. The First Court held that 
they were entitled to reoover from defend-’ 
ants Nos. 1 to 5 and 10 the Rs. 410 
which they had paid to Hirde Ram for 
the mortgage rights which they had pur- 
chared, and the Ri. 8 20 whioh they had 
paid for redeeming the land from defend*, 
ants Nos. 1 to 5, and it accordingly 
pasted a decree for Ri. ],%0. Oo appeal 
the District Judge dismissed the euit, hold* 
ing that the principle, of caceat emftor 
applied, as ths purchaser ;from Badla 
should have known that the sale by Badla 
was voidable at the instance of ;tbe land¬ 
lord, and that the plaintiffs wer?, therefore, 
net entitled to a refund of the money 
whioh they had paid. The plaintiffs have 
preferred a second appeal to this Court. 

We do Dot see how they are entitled 
to recover the sum of Rs. 410 which their 
predecessor Karta paid to Hirde Ram in 
considers tion for the purchase of the mort¬ 
gagee lights before he purchased the 
occupancy rights from Badlo. Bat with 
regard to the sum of Rs. 820 wa are of 
opinion that the appeal must succeeds 
Defendants Nos. 1 to 5, having dispossessed 
the plaintiffs of the land, cannot be allowed 
to keep both the land and the money 
whioh was paid to them for its redemption, 
and the plaintiffs are entiilsd to a refund 
of the Rs. 820 under section. 65 of the 
Contract Act. The learned District Judge 
says that that section does not- apply 
because the contract of sal9 was not void 1 
and was not discovered to be void, but 
he has failed to notice that section 65 
applies where a contract, though not void 
when it was made, afterwards becomes 
void, as is the case here. The sale by 
Bacli, though originally only voidable, 
became void when the landlords got their ! 
decree for its eaccsil ition, and under sec¬ 
tion 65 of the Contract Act they are bound 
to refund the money which the plaintiffs 
paid them. 

.We, therefore, atcapfc the appaal, reverse 1 
the doiree of the lower Appellate Court, 1 
and give the plaintiffs a decree for Rs. 820,» 
of which Rs. 205 will bi payable by 
defendant No. I, Rs, 205 by defendant* Nos, 2- 
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BAJA BAG V . ANABTHiMABAYABAN CflETTf. 

*rd 3, Rs. 205 by defendant No. 4 a'nd 
Rb. 205 by defendant No. 5. Defendants 
|fc8. i to 5 will pay plaintiffs’ oosts on 
Rs. 820 in all the Courts. 

7.. K. Appeal aCCfp'ed. 

• * WiiMM / 


MADRAS HIGH COURT. 
Appeals againlt Appellate Obdkr9 
Nos. 2 and 3 of 1920 
Giyil Revision Petitions Nos. 11 


r 


AMD 12 OP 1920. 

November 22, 1921. 

Pretent Sir Walliam Ayliog, Kt„ 
Officiating Chief Jnetiee, and 
Mr. Justice Venkatasubba Rao. 

, RAJA RAO and another—Petitioners— 

Appellants 
t ersus 

‘ ANANTHANARAYANAN OHBTTY 


ANDOTHI>8—-RESPONDENT *. 

Civil Procedure Code (Act V of 1908;, ss. 144, 
1*51 O. XXI, rr. ft**, 61— Sale in execution of decree 
J-Money deposited by auction-purchaser rateably 
distributed among creditors—Judgment-debtor s ob)ec- 
tipn to sale disallowed but finally decreed—Auction- 
purchaser deprived of sale-property—Application 
for restitution under s. I4i, Civil Procedure Code, 
if lies—Inherent powers of Court under s. 161, Civil 
Procedure Code, when to be invoked. 


Restitution can only be granted under section 144, 
Civil Procedure Code, on the application of a party to 

the “decree varied or reversed.” The applicant must 

be a party entitled to some benefit by way of restitu¬ 
tion. It is not sufficient that he is merely a person 

entitled to the benefit, [p. 3 70 > co1 ; 2 « °? L ,’ J 

' Section 161 of the Civil Procedure Code should 

Hot be invoked to cover an order which only sets 

right one injustice by the infliction of another, or 

as it is said, robs Peter in order to pay Paul. The 

extraordinary powers conferred by this section 

should not be exercised where the equities aro evenly 

balanced. Tp, 871, col 5?.] . 

* A. claim petition by a judgment-debtor, under 
0. XXT, r. 68, Civil Piocedure Code, on the ground 
that the property attached in execution of decree 
against him was trust property, was disallowed 
under r. tt». The judgment- debtor, however, tiled 
a regular suit and obtained a decree declaring 
that the property was ' trust property and ia » 
therefore* it was not liable to be proceeded against. 
In the meantime, the property was sold at Court 
auotion and the price paid by the auotion-purchase 
was distributed rateably among several decree- 
holders, whose decrees were recorded as satished. 

Upon obtaining the deoroe. declaring that tne 
property wae trust property and, therefore, no 
liable to attachment and sale the judgment-deb tor 
obtained re-detivery of the property under section 
lj4|», Civili, Jfrosedurtf .Code, and when the auction-: 

2A 


purchaser was deprived of the property he claimed 
back his money from the various decree-holders 
who had received it rateably In the meantime, 
their decrees had become time-barrod : 

Held, that the auction-purchaser could not invoke 

to his aid the provisions of ' 

tl) section 144, Civil Procedure Codo, inasmuch as 
(a the decree in execution of which the prop, 
erty was sold had not been reversed; 
the auction puroha9er was not a party to the 
order by which the objection-petifcioD under 
O XXI, r. 58, was disallowed under r. 61; 
nor could he be treated as the legal repre¬ 
sentative of the judgment-debtor; 
Yeyindramuthu Pillai v. Maya Nadan, 64 Ind. Cas. 
299:43 M. 107; (»91») M. W. N.881; 2 1 M. L T. 331; 

33 M. L.-T. 32 iF. B \ referred to. 

(c) the order which was subsequently varied by 

tho declaratory decree was the one made 
upon tho claim petition and not an order 
that was passed on the execution petition 
for attachment and sale of tho property ; 

(d) that the order disallowing the judgment- 

debtor’s objection under O. XXI, r. 61, was 
not a decree ; 

Ramanadan Chettiar v. Levvai Marakayar, 23 M. 
195- >0 M. L. J. 64; 8 Ind Dec (n. ? ) 6 *5 (F. B ) and 
liudruddeen Sahib v. Abdul Rahim Sahib, 31 M. 126; 
18 M. L. -I. 21; 3 M. L. T. 3i5, referred to. 

(2) section 15', Civil Procedure Code, because, 

(a; the refund was asked for from persons who 
had nothing to do with the auction-sale, but 
merely profited by it, in the way of rateable 
distribution under the orders of a Court; 
Nepal Chand-a Bhattacharfee v. Ramendra Nath 
Chakravarty, 24 Ind. Cas 38 4, distinguished 

ib> the decrees had become time-barred, and if 
restitution was ordered the decree-holders 
•would be deprived of the fruits of their 
decrees and this hardship would result to 
them though no blame attached to them. 

Appeals against the orders of the District. 
Co art, Midara, in Appeal Saits Nos. 47 4 and 
475 of 1918 and i01 ani >02 of 1919, pr#« 
ferred against the orders of the Court of the 
Principal D strict Man if, Madura, in Civil 
Msoellaneoas Petition N 03 . 29 i and 289 
of 1918 (Small Came Sait No. 27 L of 1911 
on the file of the Court of the Subordinate 
Judge, Madara). . 

• Petitions, under section 115 of Aofc V of 
1908, praying the High, Court to revise tbe 
ordsrs of the District Ooart, Midara, in 
Appeil Suits Ncs. 474 and 475 of 1918 
and 101 and 102 of 1919, preferred against 
the orders of the Ooart of the Principal 
District Muniif, Midura, in Civil Miscel¬ 
laneous Petitions Nos. 294 and 289 of 1918 
(Small 0*use Suit No. 274 of 1911 on 
the file of the Court of the Sabordinats Judge, 

Madura.) 

FACTS appear from the .lodgment. 

Mr. K. V. Rrishnatvaarni Aiyir, for the Ap- 



INDIAN OASES. 


[IMA 


970 

BAJA RAO r. ANARTHAHABAYARIN cbettt. 

feellanls.—Section 144appliea to tbe application 
by the auction* purchasers for restitution as it 
'was the order for attachment and sale that 
was virtually superseded by tbe detree in 
Original Suit No. 58 of 1914. The order 
that was reversed is a dearee. The appel¬ 
lants mutt be deemed to be parties to tbe 
prooeediDgs as tbe representatives of tbe 
judgment-debtor. See Veyindramuthu Filial 
V, Maya Nadan (l) In aDy case, they were 
parties to tbe reversing detree. That is 
sufficient to entitle them to the benefit of 
eeetion 144, Civil Procedure Code. 

As an alternative, tbe application tould be 
sustained under the more elastic provisions of 
eeofion 151, Civil Prooedure Code. That 
settion tould be invoked to Fet right an 
obvious irjuBtiae. Nepal Chandra BhaUa • 
char ee v. Bamendra Nath Ohahravatty (2) and 
Kedar Nath v. Jai Berhma (3). 

Mr. K. 8. Juyarama Aiyar (with him Mr. 
X. Rojah Aitar ), for the Respondents.— 
Tba application is unsustainable under 
both sections 144 and 151, Civil Pro¬ 
cedure Code. Tbe former does not apply 
as the deoree in the small tame suit was 
neither varied nor reversed by the deoree in 
the puifc instituted under O. XXI, r. 61, 
Civil Procedure Code. The appellants were, 
besides, not parties to tbeeail er proceedings. 
As repreeentatives of judgment-debtorp, if 
they could be treated as such, they have no 
right to restitution of monejapaid to the 
latter's creditors. 

Section 151, Civil Prooedure Code, cculd 
not be.invoked as.tbe appellants can claim no 
equity against ihe respondents. The persona 
who should reimburse the auction-purchasers 
are tbe judgment debtor?. The decrees have 
now become time barred and it is obvi u§ly 
inequitable to deprive them of tbe fruits of 
their deorees. Ocdi Neelaveni v. MorapparedJt- 
QariNarayana Reddi (4), Mohtde.n Ibrahim 
v. hfahnrrei Meera Levvai (5), Qopitetii 
Narayatiatwamy Natdu Qaru v. Kuncpxra u 
China Venkata Raju (fi). 

(1) 54 Ind. Cas. 209; 43 M. 107; (1919; M. W. N. 
681; 26 M.L.T. 391; 38 M. L. J. 32 X F. B. . 

(2) 24 Ind. Cas. 384. 

(3; 37 Ind. Cas. 863; (1917) Pat. 16?; 5 P. L. W. 
23S 

(4) 63 Ind. Cas. 847; 41 M. P4; 37 M. L. J. 539; 26 
M. L. T. 377; 10 L. W. C03; (1920; M. W. N. 19 
(F. B ). 

(5) 17 Ind. Cas. 437; 23 M. L. J. 487; 12 M. L T 
431; (1912) M. \Y. X. 1130. 

(6) 34 Ind. Cas. 774j \ L. \7. 4C0. 


The light to restitution possessed by the 
auction-purchaser under the old Code (section 
315) has been specially removed by the 
new Cede, (0. XXI, r. 93). 

JUDGMENT. 

A YU so, Offj, C. J.—Appellants in this 
case are purobasers in Court auction, who 
have been deprived of their properties owing 
to their cancellation of the sales and who 
now seek restitution of the sums paid by 
them which have been rateably distributed 
among oerlaio persons (respondents) held* 
ing decrees against tbe judgment-debtors. 
The District Muosif directed these persons 
to refund to sppellants tbe amonnfs re¬ 
ceived by them ; but his order wss set 
aside on appeal to the District Judge, 
who held that appellants were not entitled 
to restitution either under rection 144 of the 
Civil Procedure Code or with reference to the 
Court's inherent poweis under section 151 of 
tbe Civil Procedure Code. 

The facts of the case, so far as they are ne« 
•cssary for dispoeal of these appealr, are these: 
—The properties were attached and brought 
to sale in execution of the decree in Small 

Cause Suit No. 274of 1911 on tbe file oftbe 
Court of tbe Subordinate Judge of Madura 
against ODe Meriappan Ohetty. His tons 
wbo on his death were made parties in 
exeouticn, presented a claim petition (Execu¬ 
tion Petition No. 539 of 1922) under O. XXI. 
r. 58 to tbe effect that tbe properties were 
trust properties in their hands and not liab'e 
under tbe decree. This was dismissed, end 
the §ele proceeded. The sod*, however, filed 
a Fuit (Original Suit No 53 of 1914 on the 
file of tbe Court of the Subordinate Judge of 
RamDad) and ultimately obtained a deoree 
declaring that the proper ies were truft 
properties and not liable to be proceeded 
against or sold in execution of tbe 
decree in Snail Cause Suit No. 274 of 
19»I. They then obtained re delivery cf the 
propertifs with mesre profile under section 
144 of the Cede of Civil Procedure. Tbe first 
que*tion ii whether appellants, the auction- 
purchasers, are also entitled to av-il them¬ 
selves of it9 provieioDP. 

• Io xry opinion, the Dietriit Judge has 
rightly held that tVey a *e no*, looking to the 
terms of the sextion. Restitution can only 
be granted under seotion 144 oq the applica* 
tion of a r&tfcy to the "decree varied cr 
revetted." What was this decree? The 



Vol. LXVII] 


INDIAN OASES 


zn 


11JA RIO V. AKARTflANAlUYAKAH CflITTT. 

District Munsif who decided in appellant’s 
favour did so on the fooling that it was the 
order for attachment and sale, and that tbie 
order was superseded by the decree in Origin* 
al Suit No. 59 of 1914. The appeal was also 
argued before us on this basis. Bat the 
appellants were no parties tu the order 
for sale; nor were they parties to the order 
dismissing Execution Petition No. 539 
of 1912, which might be suggested on the 
alternative as the “decree varied or reversed.” 
The learned Vakil h:s argued that they may 
be treated as the representatives cf the 
judgment.debtors on the strength of the Poll 
Bench judgment in Veyindramuthu I illai v. 
May* Nadan (l). It may be remarked that 
these judgments did not lay down that the 

auction-pnrohaser should in all oircamstances 

and for all purposes be entitled to pose as the 
representative of the judgment debtor. But 
apart from this, such a eharacter would be 
of no avail lo appellants here. As represents, 
tives of judgment-debtors who were the sac- 
•essors-in interest of Mariappan Chelty they 
would have no claim e ther in law cr equity 
to recover the amounts paid over by the 
Court to the respondents in satisfaction of the 
decrees which the laltirbad obtained against 
Mariappan Otetty and which were binding on 

his cons. 

‘ As an alternative, it is argued th the 
order of the District Munsif may be support- 
ei ai one passed in the exeroiae of the 
inherent powers of'the Court under section 
151 of the Code of Civ 1 Prcoedure. Reliance 
isflacedona deci ion cf a Bauch cf the 
Calcutta High Court reported as Bepal 
Chandra BJuitachcrjee v. Ramendta Nath 
Ohahravmly 12) in which refund of the price 
paid was directed to .he made by a decree- 
holder to an auction purchaser whose sale was 
set aside attar confirmation, and who hal in 
consequence lost the properties purchase . 
The decree holder in that oaso was the P 3 *' 
con responsible for wrongfully bringing the 
properties to sale.- Io the prerent case refund 
is asked for from persons who had nothing to 
do with cansiDg the auction-sale, but merely 
profited by it, in the way of rateable distri¬ 
bution under the orders of the Court. This 
distinction seems to me to he of considerable 
importance in connection wi l h the exercise 
of extraordinary powers which are of a p irely 
equitable and discretionary nature. In the 
present case it is pointed out by Mr, Jeyarama 


Aiyar for respondents that the persons who in 
equity should re-imburse the auction-purchas¬ 
ers are the jadgment debtors. Reepond- 
ents’ decrees have been recorded as satisfied 
lythe payment of the sums sought to bo 
recovered and the decrees themselves are now 
loDg timo-barred. This is not denied. The 
D'strict Muosif’a order, therefore, only com¬ 
pensates the appellants for the loss of their 
money at the expeDsa of equally innocent 
parties and it certainly seems to me that the 
extraordinary powers conferred by section 151 
for the ends of justice and to prevent abuse 
of the process of the Court should not be in¬ 
voked where the equities are so evenly 
balanced. 

The learned Vakil for respondents has 
quoted several cases Oadi Neehveni v Marap* 
partddigiri Narayana Reddi (4', Mohideen 
Ibrahim v. Mahamed Veera Levoai (5) and 
Qopxsetii Narayanoiwamy Naidu Qaru v. 
Kin-iparaja China Venkata Raiu (6) as 
authorities ageiust the application of section 
151 <>f the Code of Civil Procedure to the 
present case. I do not propose to discuss them 
because I feel strongly that the section should 
not bi invoked tj cover an order which 
cnly sets right on3 injustice by the infliction 
of another or, as it is said, robs Peter in order 

to pay Paul. , . . . , 

• 1 would dismiss the appeals with c"stj and 

als i the revision petitions without costs. 

VimkaT-sobba RaO, J.— T wo questions have 
bean argue! before us. The appeTiot con- 
tended, fi s f , that his application came within 
the terms of section 141, Civil Procedure 
Cede He argaed, secon lly, that if section 
144, did not apply, we Bhonld, in the exercise 
of our iuheieot powers, grant him relief under 

seition 151 of the Code. 

A decree wac passed in Small Cause Suit 
No. 274 of 1911, Madura Sub-Court, against 
one Mariappan Obetty, and he having died 
bis fOQB were made parties in execution pro¬ 
ceedings. The decree*holier then attached 
certain items of properties and Mariappa’s 
sons preferred an objection under Order XXI, 
rale 58, on the ground that the properties 
attaohed were trust properties. The objection 
was disallowed, and the propertiei were sold 
and the appellant purchased them in Conrt- 
auotion. The appellant paid the pnrohasa- 
tnouey into Court and the money so paid wM 
rateably distributed among several decree- 
holders including the d:oree holier who had 
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brought the property to sale. In the mean- 
time Mariappan’s tons filed a regular suit 
to S3t aside the order made under Order XXI, 
rule 61, disallowing the objection above refer¬ 
red to. The sc it was presumably filed under 
0'r<?er XXI, rule 63, and by a decree made in 
that Rtiit the contentions of Mariappan’s sons 
that the proper!iss were trust properties in 

s was upheld. Thereupon they 
made an application to the Court for the 
recovery of possession of the properties sold 
from the appellant and oltuned an order for 
possession and recovered the properties from 
the appellant. 

, The appellant now eays that as he has been 
deprived of the properties, he is entitle! to 
get bask the amount he paid into Court from 
the various decree-holders. 

I shall first deal with the question : Does 
the application lie under rectioa 14 tP 
Section 144 cannot apply unless there is a 
desree that has been subsequently reversed or 
varied. It is clear that the decree in Small 
Cause Suit No. 274 of 1911 has neither been 
varied nor reversed. It har, therefore, been 
argued on behalf of the appellant that the order 
of the Court disallowing the objection of 
judgment-debtors was lubaequentl? reversed 
by the decree in the regular scit, and that 
the order that was so reversed is a decree. I 
am unable to accept this contention. The 
judgment debtor’s objcc ion to the attach¬ 
ment on the ground that they held the prop¬ 
erties as. trustees was mace under Order 
XXI, rule 5 3 and an order made upon this 
objection under Order XXI, rule 61 is not a 
decree under section 2 of Civil Procedure Code 
and is not, therefore, appealable. See Santa- 
no than Ohettiar v. Levvai Marakcyar (7) also 
Budrudeen Sahib v. Abdul Rahim Sahib (8). 
It will be further noticed that the older that 
was subsequently varied was the one m ade upc n 
the claim petition and not an older that was 
passed on the execution politicn for attach¬ 
ment and sale of the properties. The D s- 
trioji Munsif who ordered restitution in favour 
of the appellant atsumed that the order that 
was subsequently varied amounted to a decree 

a 

and leld that section 144 was applicable. I 
am of opiron that his view is erroneous and 
that section 144 does not apply. 

There is a further reason for holding tlat 

; (7) 23 M. 196; 10 M. L. J. 64; 8 In<L Dec. (n s ) 
685 (F. BA 

I (8) 31 M, 126| 48 M. L. J. 21; 8 M, L, T. 326, 


section 144 is not applicable.. Ascuruing 
that the order which was reversed was a 
decree, the appellant was not a party to the 
order which disallowed the objection of the 
judgment-debtors. The applicant under sec¬ 
tion 144 mast be a party entitled to any 
benefit by way of restitution.” It is not 
f ufficient that he is merely a person 
entitled to the benefit. That this is the 
right construction will appear from the 
oiraomstances that a later portion of the 
Faction refers to 'the parties” being placed 
in the poeiticn which they would have 
ocoupied but for such dearce or euch part 
thereof as has been varied or reversed.” 
It is, therefore, necessary to examine whether 
the appellant was a party to the order 
reversed. It has been argued on b*s 

behalf that tl oigh the auction purchaser 
was not as such a party to the order he 
must be deemed to be a parly as the 
legal representative (f the judgment-debtors. 
I am unable to accept this contention and 
I bold for the reasons stated by his Lord¬ 
ship the Officiating Chief Juatio?, with 
whioh 1 respectfully agree, that the appel¬ 
lant is not the logal representative of the 
judgment-deblors. 

The appellant h»s further contended that 
it is eufficient that the applicant was a 
party to the reversing decree though he 
was rot party to the decree reversed; in 
other words, that the fact that he was a 
party to the regular suit filed under 
Order XXI, rule 63 confers upon him the 
right to apply under section 144. although 
be was not a party to the proceeding 
under Order XXI, rule 58. This contention, 
io my opiLion, is absolutely untenable. 
The words of the section are itorpable of 
being const; U9d in this manner. 

The only question that remains to be 
decided is whether in the circumstances 
the appellant can invoke the j rovisioDs 
of section 151 in his favour. The re¬ 
spondent has cantended before cs that there 
was no warranty of title at a Court sale 
and the appellant having purchased the 
rifiht, tit la aod interest of the judgment- 
debtors cannot get back the amount be 
paid into Court on his being deprived of 
the possession of the property which be 
purchased. He has fuithcr contended tl at 
undo section ?15 of the Code of Civil 
P rceeduie, 1-8.2, the auction-purchaser 
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bad a light to receive back hie purchase- 
money when it was found that the judgment- 
debtor bad no saleable interest in the 
property which was purported to be sold; 
bat that under the corresponding rule of 
the Code of 1908 (Order XXT, rule 93) the 
auction-purchaser does not possess such a 
right and the respondent, therefore, argues 
that the right of the auction purchaser to 
resover the purchase-money having been 
speoially aonferred upon him by the Civil 
Procedure Code of 1882, and having been 
taken away by the Code of 1908, it must 
bo assumed that in law the auction* 
purchaser has no snob right and that, 
therefore, the power of the Court under 
section 151 should Dot be exercised for 

the purpose of conferring upon the appel- 

• • 

lant the rights which he does not possess 
under the law. I think it is unnecessary 
to decide this question as 1 am prepared to 
hold that the appellant aaunot even other¬ 
wise invoke, in the circumstances of the 
case, the provisions of section 151 for his 
benefit. It has been pointed out to us 
that the decrees against the judgment- 
debtors have become time barred. If 
restitution ir, therefore, ordered the decres- 
holders will be deprived of the fruits of 
their decrees and this hardship will result 
to them although it is admitted that no 
blame attaches to them. In- this view the 
cases cited by the appellant, Kedar Nath v. 
Jai Berhma (3) and Nepal Ohardra Bhatta - 
cherjee V. flawiendra Nath Ohahraiarty (21, 
do cot apply. 

I wool*, therefore, dismiss the appeals 
with oosts, and also the revision petitions 
Without costs. 

M. C p. Appeal die misted) 

g. d, Fetition d-'syni/eed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Oivil Appesl No. 18 op 1921. 

October 4, 1921. 

Pretent •—Mr. Hallifax, Officiating J. 0. 
RAJARAM —Pluhtipi—Appellxht 

tertut 

Ohoxdhri MANOHARLAL— Dependant 

—Rbspomdist. 

License, revocability of—Easements Act (V of 
1982J, h to.— C. P. Land Revenue Act (II of 191 

t. 233. 


A license in respect of an abadi plot is revocable at 
will by tho grantor unless the licensee is protected 
by section 60 of tho Easements Act or section 203 of 
tho Lund Revenue Act (II of 1917 j or tho tva)ib-ul . 
arz of tho village. 

Appeal from the decree of the District 
Judge, Hoshangabad, dated the 27th 
November 1920, io Civil Appeal No. 105 of 
1920. 

FACTS appear from the following judg¬ 
ment of the District Jadge, Hoshangabad, in 
Oiv'l Appaal No. 105 of 1920, dated the 2/th 
November 1920. 

“This is an appeal agaist the decree passed 
in Suit No. 295 of 1919 dated 30th June 
1920 in the Court of the Munsif, Sohagpnr. 
The sait was for possession of a site and 
the removal of a superstructure erected 
on it by the defendant. The site was an 
abadi site in Mooza Jhalon. Plaintiff 
alleged that the site was given to him by 
Chowdhri Khubchand, deesased, on payment 
of naerana ; that it was given to him and 
Murlidhar jointly but on a mutual partition 
of property this part fell to him so he 
alone brought this suit. In May 1919 the 
defendant built a house on this site, where 
the plaintiff has been in the habit ol 

cultivating monsoon crops, and thus dispos¬ 
sessed him, Defendant denied that thq 
plaintiff was ever given a license to occupy 
this site and, even if he was, that the 
doiument (Exhibit P-1) purports to create 
a lease in perpetuity of a gift, and is, 
tbereforr, void for want of registration ; the 
defendant built his house as he was io law¬ 
ful possession of the laud, and, finally, the 
plaintiff was not a tenant of the defendant’*! 
mahal and was liable to be ejected at will 
as the site was vacant. Defendant dlso 
denied that the lane in suit was the same 
a 3 mentioned in Exhibit P-1, The love* 
Court passed a decree in favour of the plaint- 

iff, * * * *” 

Mr. O. B. Parakh , for the Appellant. 

Mr. J. Sen, for the Respondent. 

JUDGMENT.—The Pleader for the plaint¬ 
iff, who is the appellant here, admitted, or 
rather pleaded, on the 24th of February 
1920 that be was a licensee of the defend* 
ant in respact of the ab:di plot in suit, 
and the facts of the case and still more the 
letter from the defendant malguear on 
which the plaintiff's title rests, filed as 
Exhibit P l, mak9 it maiufest that he never 
held the laud in any other capacity, Th* 



374 


INDIAN OASES. 


[1922 


RAHMAT KHAH V. NAZIR AH'AD. 

license is revoeable at will by tbo grantor 
nnless the licensee is protested by section 
60 of the Easements Act or section 203 of 
the Land Revenae Ast (II of 1917) or the 
•wanb-ul are of the village. As the land 
has been under cultivation forscmi fifteen 
years neither of these Asts nor the wajtb * 
ul art oan give him any protection. The 
appeal 1*3 acsordingly dismissed and the 
appellant uiu ; t pay all the sosts. 

Q, R. D. Appeal dismissed, 


LAHORE HIGH COURT. 

Sicond Oivil Appeal No. 3229 OF 19i7. 

December 14, 1921. 

Tracnt :—Mr. Jastise Obevis and 
Mr. Jnstioe Campbell. 

RAHMAT KHAN and othibb— Plaintif/j 

— APPELLiNTJ 
ienus 

NAZIR AHMAD, minor son and Legal 

Represent.tivi op BARK AT ALI, and 
others—Defendant*—Respondents. 

Custom — Adoption — Brother's grandson —Naru Raj¬ 
puts of Hoshiarpur Tahsil — Riwaj-i-am, entry in — 
Baradarzada qaribi, whether includes brother’s grand¬ 
son. 

Among Naru Rajputs of the Hoshiarpur Tahsil the 
adoption of a brother’s grandson is valid by custom. 
The term baradarzada qaribi is wide enough to 
include a brother’s grandson. 

. Second appeal from a decide of the 
Additional District Judge, Hoshiarpur, at 
^nllundnr, dated the 15th October 1917, 
reversing that of the Subordinate Judge, 
Second Olaep, Hoshiarpur, dated the 30th 
March 1917. 

Bakbshi Teh Ohand. for the Appellants. 

Lala Faqir Ohand, for the Reap indents. 

JUDGMENT.—This suit relates to the 
eitate of the late Sandal Khan who adopted 
Barkat Al», grandson of Jangi Khan, brother 
of Sandal Khan, by a deed of adoption 
registered on the 13th March 1907. Sandal 
Khan had another brother, Karam Bakbsb, 
whose descendants are tbo plaintiffs. The 
plaintiffs claim half the estate, denying the 
factum of adoption and alleging that if 
there was any adoption it is invalid by 
custom. Sandal Khan also executed a deed 
of gift of certain land in favour of Barkat 
Ali.- This deed was registered on the 8 ih 
.of February 1913. Sandal Khan died in 
January 19 16 and this suit was brought 
*bou| three months after his death. 


The Courts below have agreed, so far 
as the deed of gift is eotcsrned holding 
that the land gifted by it was the self* 
acquired property of Sandal Khan and that 
he could do what he liked with it. They 
are also agreed ai to the faotum of the 
adoption but as regards the validity of 
the adoption they have differed, the 
First Court holding the adoption to be 
invalid and the District Judge holdirg it 
to be valid, So, the First Court gave the 
plaintiffs a partial desree but the learned 
District Julge in appeal dismissed the whole 
suit. 

The plaintiffs, armed with a certificate, 
have lodged a second appeal in this Court; 
and the important question is whether the 
the adoption ie valid. 

The parties are Naru Rajputs of the 
Hoshiarpur Tahsil. In the Hoshiarpur 
District oustom varies from one Tahsil to 
another. So we must cotfiae overaelves to 
the custom of the Hoshiarpur Tabsil. In 
the rixaj i am p-epared for that Taheil 
at the Settlement of 18?4-8) in &csw 6 r to 
the question wbat sort of relation can be 
adrpted by a Hajput, we read, goilsne w ile ka 
rlthtidar ho, q:ribi b irodarzada hotee ya 
diht a yi bhanji sub la iitihqrq mueewi ht i. 
In the correspanniDg ntca;-i am prepared 
at the resent Settlement of 191112 we 
fiod exactly the earns answer given except 
that the word qiribi fell owe the word 
bandar eidi instead of preoadiDg it. It is 
clear, therefore, that the word qaribi is 
linked with the word baradartidi. The 
learned Dietriot Julge has drawn a distinc¬ 
tion between baradarzada and bhatija which 
we fail to follow. The simpls question, 
however, is whether the term qiribi biradar• 
tad 1 is wide enough to over the case of the 
grandson of a brother. Ou behalf of the 
pliutiffs-appsllants Bakhsbi Tek Ohand 
argues that the phrase may mean the ton 
of a first cousin but that it cannot possibly 
mean thegrandion of a nephew. The phrase 
qaribi baradarzada obviouily must b 9 some* 
thing somewhat wider than baradarzada. In 
cases of succession ia the Panjab we 
generally find that the nearness of relation* 
ship ia ascertained by counting back from 
the propoiitui to the common ancestor. Thus 
the grandson of a brother would count 
aa a collateral io the second degree while 
the eon of a first cousin would orly be 
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regarded as a odlaterel in the third degree. 
It seems to ua onrc as or able to soppoee that 
the term qaribi baradartndi aould aover the 
case of a collators 1 in the third degree and 
yet be too. narrow to cover the oaee of a 
collateral in the second degree. Oar opinion, 
therefore, is that the entry in the riwa;»i*am 
does cover the ease of adoption of the grand¬ 
son of a brother. This provision is in 
assordance with the ordinary enstom of the 
Panjab, for amongst tribes whish follow 
any sustain of adoption a near collateral is 
generally eligible, whatever may be said as 
to daughter’s sons and sitter’s sons. Here we 
find the riwcj-i-am declaiing in favour of the 
adoption of both daughters’ son9 and sisters’ 
sons and it would be unreasonable to suppose 
that thi 9 'trib), while allowin? the adoption 
of a daughter’s son or a sister’s son, refased 
to allow the adoption of so near an agnate 
as a brother’s grandson, The only thing 
that can be said on behalf of the appellants 
is tba*\ although there are a few instances 
of the adoption of a brother's son, no parti¬ 
cular instance has been cited of the adoption 
# “ . 

of a brother’s grandson. Sash eases must, 
however, be comparatively rare and, merely 
betfcnae no instance has been cited in support 
of : the- ri'xaj t-am, we are not prepared 
to hold that the adoption is invalid by 
Oastom. 

‘ We uphold the decree of the learned 
District Judge dismissing the 6uit and we 

dismiss the appeal with cos’s. 

z , k. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Litters Patent Appeal No. 7 o» 1921. 

March 1, 1922. 

Pretenti — Jnstioe Sir Aeutoah Mookerjep, Kt , 

and Mr. Jnstice Gaming. 

PRATAP CHANDRA JANA 
v —P laintiff—Appellant 

versus 

Thc SECRETARY of STATE for INDIA 

in COUNCIL— Defendant—Respondent. 
Bengal Tenancy Act (VIII of 188 V, ss. • 03 B, 104 H, 
104 G, Part IT, Chapter X — Rent, settlement of — 
Record of Rights, entry in, conclusive—Public Demands 
Recovery Actflll.of 1913}, ss, 4, 37 —Supplementary cer¬ 
tificate, whether legal—Civil Procedure Code (Act V 
of 1908,}, O II, r 2—Recognition of r. 2 in Revenue 
Courts—“Public Demand**, meaning of—Jurisdiction of 
QiviUJourls , whert' ousted. 


FOR INDIA, 

When a settlement of rent has been made under 
Part II of Chapter X of the Bengal Tenaucy Act no 
evidence is admissible to prove that rent is payable 
at a rate different from that entered in the rent-roll, 

[p. 378, col. 1.] , . 

Entries in a Record of Rights are conclusive, 
unless altered by means of a suit instituted under 
section 104-H, sub-section (2) within six months from 
the date of thc certiticate of final publication of the 
Record of Rights, or if an appeal has been presented 
to a Revenue Authority under section 104 G., then 
within six months from the date of the disposal of 

such appeal, [p. 378, col. 1.] . _ - *, 

Ambica Charan v. Joy Chandra Ghosh, 4 Ind. Las. 
470- 13 0. W. N. 210, Prasanna Kumar v. Rachimuddin 
Howladar, 15 Ind. Cas. 327; 17 0. W. N. U 3, Balkan - 
tha Nath Ghose v. Sodananda Mohapatra \_Prasanna 
Kumar'], 46 Ind. Cas. 287; 23 0. W. N. 516, PrafulU 
Narain v. Palku Mahammad, 1 3 Ind. Cas. 122; 23 C. 

W. N. 860, approved. ... , • 

It is not open to the Revenue Authorities to issua 
a supplemental certificate for the period covered by 
a certificate previously issued under section 4 of 
the Public Demands Recovery Act [p. 378, col. 2.] 
The principle recognised by Legislature in O. 
IT r. 2 of the Civil Procedure Code has been held 
applicable to proceedings in Revenue Courts for 
recovery of arrears of rent as also in cases of not 
merely deliberate relinquishment but also of accideu- 
tal or involuntary omission, [p, 37^, ool. l.J 

Madho Prakash Singh v. Murli Manohar, 6 A. 400; 
A W. N. (1883) 92; 3 Ind, Dec. (n. s.) 406, Adhiranu 
Narain Kumari v. Raghu Mahapatro, 12 0. 60; 6 Ind. 
Deo. (N. a.) 81, Moomhec Buzloor Ruheem v. S^ms- 
oonnissa Begum, 11 M. I. A.. 551 at p. 8 W. B. P. 
0. 2; 2 Suth P c. J. 59; 2 Sar. P. C. J. 259; 20 E. R, 

208. referred to. . _ . .. . , 

The “public demand” mentioned in section 4 and 

defined in section 3, clause (6), read with clause (7), 
of Schedule I includes a demand payable to the Col¬ 
lector by a person holding any interest in land when 
such demand is a condition of the use and enjoyment 
of the land. [p. 378, col. 2; p. 378, col. 1.] 

In cases where the action of the Revenue Author- 
ities is wholly unauthorised, seotion 37 of the Public 
Demands Recovery Act, 1913, does not oust tha 
iurisdiction of the Civil Court to make a declaration, 
to issue an injunction or otherwise to grant adequate 

rel ffcajuSdin v. Shahamutulla, 60 Ind. r as. 759, ZMtra/ 
Chandra Bose v. Hari Dasi Debi, 29 Ind, Cas. 290; 42 
I A. 68; 42 C. 765; 19 C. W. N. 607; 28 M. L. J. 480; 
2* L* W. 422(P. C.», referred to. 

Letters Patent Appeal against the decree of 
Justice Sir Syed Shamaul Hade, Kt., 
dated the 22od of December 1920, in Second 

Appeal No. 1727 of 19*0. 

FACTS appear from the judgment. 

Mr. D. 0. Maiti (with him Baba Apurba 
Oharan Mukherji ), for the Appellant. 

_The plaintiff is th .9 appellant. The 

appeal arises out of a suit for declaration 
that certain certificates issued by the 
Secretary of State and the money realised 
thereunder were illegal. There were settl*. 
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ment proceedings in 1920 and the plaintiff 
was recorded as a tenant paying He 25 
and cdd as rent. After that the Secretary 
of State realised the amonnt for the year 
13 8 and thereafter for 1319 20 by issuing 
oertifitates. Then again they issued corti* 
States for Rb. 85 and realised the balance 
for the previous years. The Brat Court 
deorecd my suit. The lower Appellate 
Court, however, reversad that decree. Oa 
second appeal to this Court, Hada, J , con¬ 
firmed the decision of the lower Appellate 
Court. The Seoretary of State was not 
entitled to realise the amount by issuing 
certificate under the law. Their contend >n 
is that the rent wits wrongly recDrded as 
Rs. 25 by mistake. I submit Bu’a, J., was 
wrong in hclding that section 104 J of the 
Bengal Tenancy Act dees not apply to the 
case because there was no entry in the 
Rsoord of Rights as finally published. The 
only correction that has been made was 
made in the copy kept in the khasmahal 
office. My submiesion is that in Chapter X 
of the Bengal Tenancy Ac 1 , cections 101-109 
have been divided in three parla. The 
first part ccDtains general provisions, the 
second part consists of eections 104-104 J 
and the third part consists of sections 105-109. 
The present case comes under eeotion H4J 
of the Benge 1 Tenancy A ci. Refers to 
sections 103A, 103B, 104F, of the Bengal 
Tenancy Ac*. The assessment rc 11 ought 
to have been incorporated in the Reoord of 
Rights before it was finally publVied. 
Refers to section 104 J of the Bengal 
Tenancy Act, Raj Mohan Quha v. Alam 
Qati ( l). That cane is quite distinguishable 
from the present case. This amendment 
was made .by the hhos mahal Settlement 
Officer. I submit he has no power to make< 
the amendment under the Aot and, as a 
matter of fast, no amendment has been 
made of the Reoord of Rights as finally 
published. ■« Then comes the question as ta 
whether the Seoretary of State can claim 
the enhanced rent from me under see* 
tion 1C4J. I am sn occupancy ryot' 
and paid Rs. 25 as rent. That has been 
enhanced to Rs. 85. I submit the ordinary 
rules for enhancement of rent in case of 
ooiupancy ryots would apply to the present 

U) 17 Jnd. Cas. 27Cj 17 C. W. N. 025, 16 C. L. J, 

m'- •. - - 


cas9. Previously, certificate was issued for 
4 years at R«. 25 anna3 7 per year. 

Subsequently, they claimed R*. 8o. I sub* 
rrit successive issues of the certificate iq 
allowed under the Public Demands Recovery 
Act. i 

[Modkirjss, J.—What is the provijion 
under which the oertifinte isissusd ?] 

Section 4 of the Pablic Dsmanda Rocovary 
Act empowers the issue of a certificate. 
The ganeial provisions of the Oivil Pro* 
oedure Code would alio apply, Refers tx 
sections 4, 5, O. If, r. 2 of the Oode 
of Civil Procedure. Aihirani Noriti 
Rumari v. R^ghu Mahap tro (2\ Madio 
Prakaih Sinj\ v. Mvru Ma'iohir (3). 

Baba Dw ir'camth Ohakrjvirty, Senior 
Govsrameufc Pleader, ( with him Baba Surenir 4 
Noth Qu\i % Janior G)verameni Pleader), 
for the Respondent.—The Reoord of Rights 
was finally published on 3let May lylO. 
There the rent is entered as Re. 25 anua 9 7, 
That is incorrect beoaase it appears from 
a decision dated 27th March 1909 that the 
rent payable was Rs. 85. That decision 
was between these parties by the Assistant 
Settlement Officer in a dispute case. This 
was not incorporated in the finally published 
Rscord of Rights for soma reason or other,, 
The procedure that could be followed 
was an application for correction of the, 
entry to the Board of Revenue under 
section 10 A J, Bengal Tenancy Act. The 
Collector discovered the mistake and an 
additional certificate was issued for the 
collection of the bnlano?. There n no 
doubt that under the Pablic Demands Re¬ 
covery Act the jurisdiction of the Oivil 
Court is confined to section 35. 

[Mookcbjcb, J.— Is it for the Civil Court 
to iuv^fcigate whether the entry is correct 
or not ?] 

I have been forced to take up- 
that position. They came to the Oivil 
Court. The Oollactor did not notico that 
mistake in the Record of. Rights as fiaally 
published. The fan's of the particular 
case should be taken into consideration, 

I was bound to proojed on the footing of 
that decision of the Assistant Battlement, 
Officer. 

• ... • _ 

(?) 12 C. 50; 6 Ind. Dec. (s. s.) 81. 

<3; 5 A 403 (F. B.); A W. N. (IS33) 92; 3 nd, * 
Deo (x a ) 406, . . . 
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[Mo KEBJiR, J.—You cannot rebut section 

1.04], 

When rent has been settled and recorded 
the presumption may Dot be rebuttable. 
Refers to Panfulh Narain v. Palku Ma- 
ham-mad (4) and Bailcuntha Nath Qhose v. 
Sodananda Mohapatra [Prasana Kumar ] (5). 

In this ease the rent settled is Rs. 85. 

[Mookerjei, J.—But you can’t assume 

ttat Pi . 

That is not a matter of assnmption bnt 
of proof. Refers to section I03B of the 

Bengal Tenaney Act. 

[MooKBRJfcJ. J.—That does not apply.] 

No. There is a distinction between eei- 
tioos 103B and 104J. You will draw a 
distinction between rent that is settled and 
rent that is recorded. 

[Mockcrjip, J.—Does not section 4 con¬ 
template that the certificate should be for 
the entire amount P] 

The certificate could be challenged 
only under section 25. The Act does 
not preclude the Collector from issuing 
another certificate if there is any amount 
due and is legally recoverable. 

Mr. S . 0. Maiti replied in brief. 
JUDGMENT.—This is an appeal under 
clause 15 of the Letters Patent from the 
judgment of Mr. Justice Huda in a suit 
for'*a declaration that a certificate issued 
under the Public Demands Recovery Act, 
1913, was u'tra tnrei, for refund of the 
amount recovered thereunder, and for a 
permanent injunction to restrain the Sec¬ 
retary of State for India from the issue 
of similar certificates in future. The Court 
of first instance decreed the suit. On 
appeal the Subordinate Judge dismissed the 
suit. On second appeal to this Court, Mr. 
Justice Huda confirmed this decision. We 
are now invited to hold that the suit 
had been rightly deoreed by the Trial 
Court, as the proceedings of the Revenue 
Authorities were without jurisdiction. 

The facte material for the determination 
of the question in controversy may be 
briefly outlined. The plaintiff holds a 
tenanoy under the Secretary of Sta f e for 
India within a temporarily settled area. 
The land was surveyed and the rent was 
settled under Part II of Chapter X of the 
Bengal Tenancy Act, and the Record of 

(4) 58 Ind. Gas. 128* 23 O. W. N. 860. 

, (5) 46 Ind, Caa. 2S7| 23 0, W. N. 610. ; 


Right?, which was finally published on the 
31 at Mey 1910, contained an entry to 
the effect that the rent payable by the 
defendant was R*. 25 7 annas a year. 
Rant appears to have b^en realised at this 
rate for the year following the publication 
of the record. On the 31st May 1915 a 
certificate was made under section 4 of 
the Public Demands Recovery Ac f , 1913, 
for a sum of Rs. 54 15-3. The certificate 
set out the details which showed that, 
calculated at the rate of Ri, 25 7-'J per 
annum, the amount in arrears for the Bsn- 
gali years 1320, 1321 and 1322 amounted 
to R», 54-15-3, Subsequently, on the 4ih 
December 1915, another certificate was 
made for Ra. 220-6-3. This certificate also 
6et out details which showed tba*, calcu¬ 
lated at the rate of Ri. E5 a year, a 
sum of Ri. 220 6-3 was due in respect of 
the years 1319, 1320, 1321 and lc22, after 
deduction of the amount covered by the 
previous certificate and amicably paid. 
The Revenue Authorities prccseded to sell 
the tenure in execution of the second cer¬ 
tificate, with the result that the plaintiff 
was compelled to deposit the amount claim¬ 
ed and thereby to avert the sale. On the 
23rd February 1918, the plaintiff com* 
mencsd this litigation on the allegation that 
the isi u .3 of the supplementary certificate 
and the institution of proceedings for 
enforcement thereof were without jurisdiction; 
On behalf of the Secretary of State, the 
suit was defended on the ground that the 
entry in the Record of Righfs was erroneous, 
that root had been settled at Rs. 85 a 
year in a dispute case on the 27th March 
1909, and that this was overlooked when 
the rcc:ri was finally prepared and publish¬ 
ed. Two questions thereupon emerged for 
consideration, namely, Crjt, whether it was 
competent to the Secretary of State to 
raiee the question of the accuracy of 
the entry in the Record of Rights, and, 
secondly, if the question of correctness of 
the cn<ry was open for consideration, whe¬ 
ther it was competent to the Revenue Am 
thorities to make a supplemental ctriificata 
for the p6ricd covered by the first certi< 
fieate. The Courts below have expressed 
divergent opinions upon these points. 

As regards the first question, the plainti 
iff maintains that section 104-J of the 
Bengal Tenancy Act raises an irrebuttable 
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preemption m favour of the entry in the 
Record of Rights, This section provides that, 
subject to the provision of section 104 H, 
all rents settled under eeotions 104-A to 104-F 
and entered in a Rescrd of Rights finally 
published under section 103-A or settled 
under section 104 G, shall be deemed to 
have been correctly settled and to be fair 
and equitable rents within the meaning of 
the Bengal Tenanoy Act. The effect of 
this provision is that when a settlement 
of rent has been made under Part II of 
Chapter X, to evidence is admissible to 
prove that rent is payable at a rate differ¬ 
ent from that entered in the rent roll. 
Section 103-B whioh finds a plaoe in Part 

1 does not operate to modify the effect of 
section 104 J which finds a plaoe in Part 
II. The substance of the matter is that 
the entry in the Record of Rights is con¬ 
clusive, unless altered by means cf a suit 
instituted under section I04H, sub-section 

2 within six months from the date of the 
•retificate of final publication of the Record 
of Rights or, if an appeal has been pre¬ 
sented to a Revenue Authority under section 
104 G, then within six months from tbe 
date of the disposal of such appeal. The 
expression ‘ deemed to have been correctly 
Bottled” would be meaningless, if the 
entry raised only a rebuttable presumption. 
The view we take is in accord with that 
adopted in Ambica Oharan v. Joy Chandra 
Ghosh (6), Prasanna Kumar v. Bcchimuddin 
Howladir (7), Baikuntha Nath Qhote v. 
Sodananda Mohapatra [Psasanna Kumar\ (5), 
Profulla Naraxn v. Palhu Mohammad 
(4). In the case before us the time 
for the institution of a suit under section 
1C4 H, sub-section (2) expired on the 30th 
November 1910. Ou the other hand, the 
time for an appeal to the Superior Revenue 
Authority expired on the 31 st July 1910, 
and tbe period prescribed for possible revision 
by the Board of Revenue terminated on tbe 
31st May 1912. The Revenue Authorities 
have not availed themselves of the normal 
procedure; they cannot now be permitted to 
re-open the matter and re-agitate the question 
in a different ferum by way of defence to an 
action whioh the tenant has baen obliged 
to institute by reason of the seizure of 
his properties by summary process. Tbe 

(6) 4 Ind. Cas. 470; 13 0. W. N. 210. 

47) 16 Ind, Cac, 327; 17 0, W. N, 153, 


Rscord of Rights, finally published on the 
31it May 1910, his never baen amended, 
and tbe time prescribed for amendment 
has elapied. It appears (hat in 1915,' 
afler the issue of tbe first certificate, 
some Revenue Officer discovered the incon¬ 
sistency between tbe decision of the Settle¬ 
ment Officer in the dispute case dated 
the 27fih March 1909, and the entry in 
the Rsc:rd of Rights finally published on 
the 31st May 1910, He then proceeded 
to orrrejt the copy of the Rsc:rd of 
Rights which was in his custody, and this 
was made the basis for the issue of the 
supplemental certificate. Tte procedure 
was manifestly unauthorised. The original 
reooid has never baen and can no longer 
be amended in aojordanoe with law. There 
was thus no foundation for the issue of 
the supplemental certificate and the ent'y 
in the Record of Rights mus* he deemed 
conclusive between th9 Secretary cf State 
and the tenant. 

As regards the second qaestior, the 
plaintiff maintains that, ev*n if it be 
asmmed that the Rsvenae Authorities are 
at liberty to establish now the inaccuracy 
of the entry in the Record of Rights, it is 
not open to them to issue a supplemental’ 
certificate for the period oevered by the 
certificate previously issued. We are of 
opinion that this contention is of consider¬ 
able force Section 4 of the Public Demands 
Recovery Act, 1913, provides that when the 
Certificate Officer is satisfied that cny 

public demand payable to the Collector is 
due, he may sign a certificate, in the 
prescribed form, and stating that the 
demand is due, and shall causa the certi¬ 
ficate to be filed in his office. !t is plain 
4b at the certificate so filed is intended to 
cover # the entire demand due at the time. 
The public demand”, mentioned in section 
4 and defined in section 3, clause (6), read 
with clause (7), of Scheduler includes a 
demand payable to the Uolleotor by a 
person holding any intere t in land, when 
such demand ie a condition of the nee 
and enjoyment of the land. We are of 
opinion that section 4 should not be co 
interpreted ae to authorise the issue of 
more than one certificate in the prescribed 
foim (Appendix, form t) with regard to a 
single demand broken up into fragments. 
Such an interpretation would violate the 
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cardinal role for the avoids me of multi- 
pliiity of proceedings. That rrls is re* 
•ognisad by tbe Legislature in 0. II, 
r. 2 of tbe Civil Procedure Code, ISOs, 
whieb requires that every suit shall inoluie 
the wbo!e of the claim wh'ch a plaintiff 
i§ entitled to make in respset of the erase 
of iactior, with the necessary oorollary that 
where the plaintiff enr's to sue in reppect 
of or intentionally relinquishes any portion 
of bis claim, be cannoi afterwards sue 
in reapsot of the portion so omitted or 
relinquished. This principls has. been held 
appliiable to proieediogs in Revenue 
' Courts for raoovery of arrears of rent ; see 
Mctdho rra'tcsh Singh v. Murli Manohar (3) 
and Adhiravi Narain Eumari v. Raghu 
Mah<ipitro{2) % As pointed out by the Judicial 
Committee . in Moonthee Bu loor Raheem v. 
Shumtoonnista Begum (8). the doctrine applies 
to oases nob merely of deliberate relinquish* 
mentbut obo of accidental or involuntary 
omission. From thiB standpoint, ih» i«eus 
ot the supplimental certificate was entirely 

Unauthorised 

As a last resort, it has be-n urged 
that section 37, real with eection 35 of, 
the Publ : e Demands Recovery Aot which 
specifics the grounds for cancellation or 
modification ot a csrtifiiate by the Civil 
Court hire tbe present suit. There ia 
plainly no foundation for this contention. 
The action of the Revenue Authorities was 
wholly unauthorised, constituting a colour* 
able exercise and consequently a fligrant 
abuse of the provisions of the Statute. 
In such eircumstanoas, section 37 does 
mot oust the jurisdiction of the Civil Court 
to make a. declaration, to issus an injune. 
tion or otherwise to grant adequate relief ; 
Reijudlin v, Shahamutull* (9), Dhiraj 
Chandra Bote v. Bari Dan Debi (10). 

* The result is that this appeal is allowed 
the judgment of Mr. Justice Huda in 
affirmance of that of the Subordinate 
Judge ie set aside and tbe decree of the 
Primary Court is restored with oo3ts 


throughout, 

v. k. 


Appeal allowed , 


(8) 11 M. I. A. 651 at p. 60 1; 8 W.R. P, p- 2} 2 
8nth! P. 0. J. 59; 2 Saif. P.' 0. J. 260; 20 E. R. *08. 

(9) 60Ind. Oaa 769. pi ... , QP 

(10) 29 Ind. Caa. 290; 42 I. A. 68; 42 0. 70o| 19 C. 
%%!&/! 28 M. L. J.480j 2 L. w. 422 (P. 0.). 


LAHORE HIGH COURT. 

Second Oivil Appeal No. 1232 of 1921. 

November 21, 1921. 

Present: — Mr Justice Broadway. 

FEROZ— Plaintiff—Appellant 

versus 

GHULAM SARWAR and anoth er— 
Defsndants—Respondents, 

Custom — Alienation—Near reversioner's inaction — 
Acquiescence—Right oj reversioner's son to contest alie¬ 
nation—Limitation—Indian Soldier's (Litigation) Act 

(IKo) 1918;, s. 11—Limitation Act (IS of 1908;, s. 6. 

• 

Where at the date of an alienation of ancestral 
property the son of a nephew of the alienor was in 
existence, under Customary Law, he has a right to 
contest the alienation independent of his father. 
Inaction on the part of the father to contest the 
alienation does not amount to acquiescence, [p. 3fe0, 
col. 1.] 

Sundar v. Salig Ram, 9 Ind. Cas. 300; 26 P. 
R. 19H; 33 P. VV. R. 191); 3k P. L. R 19H, Arur 
Singh v. Solakhan Singh, 37 Ind. Cas 412; 174 P. W, 
R. 1916, followed 

In order to obtain the benefit of the provisions of 
section 11 of ActIX of 1918, the person claiming the 
benefit mast show that he was absent serving under 
war conditions boforo the limitation to institute a suit 
expired [p. 381, col. 1] 

SzcDud appeal from the detree of tie 
Distriot Judge, Jhelum, dated the 21st 
February 1921, affirming that of the Munsif, 
First Clasp, Jhelum, dated the 7ih June 1920, 

Sayad Muhammad Amin, for the Appellant. 

Mr. H. D. Bhalla, for the Respondents. • 

JUDGMENT.—The fasts of this oase are 
bidefiy these:—On the J6bh Daiembar 1S99 
one Khan Alam exeouted a deed of sale 
relating to certain property in favoar of one 
Ditta, a nephew of his, for R 3 . 650. This 
sale was duly registered and mutation took 
plate on the 22nd May 1900. The muta¬ 
tion entry shows that the Revenue Author¬ 
ities regarded this alienation to be a gift 
and not a sale. At the time when this 
alienation was effeoted another nephew of 
Khan Alam, tie., Data was alive. Data 
also had living two sons, Sher Zaman and 
Feroz, the latter then being an infant in 
arms. Data with his father Bahadar had 
been living for many years prior to this 
alienation in another village. Neither he 
nor his son Sher Zaman took any steps to 
preserve their reversionary, rights, although 
Data was elearly the proper person to objest 
to the alienation, being tbe nearest reversion¬ 
ary heir. Data is said to have died about 
I 9 IO. Khan Alam himself died somewhere 
about 1918, Oa the 9th February 192Q 


• 9 
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Fercz?, who was then in Persia on military 
duty, instituted a su!t through his brother 
Sber Zamar, as his Attorney, for possession 
of the land alienated by the deed of sale, 
dated the 16th December 1899, on the 
grounds that the a’ienation had been 
effected without consideration and without 
necessity. The defendant Gholim Sarwar, eon 
of Ditta, the original alienee, contested the suit 
inter alia pleading that tfce plaintiff Fercz 
had no locus standi to sue and that the suit 
was barred by limitation. In addition to 
the land alienated, tbe suit was for posses¬ 
sion of a bouse. The Trial Court held that 
the plaintiff had no lozui standi to sue and 
also that the suit was barred by limitation. 
It was held that the right to sue accrued, to 
the plaintiff’s father Data on the 22 ad May 
1900 when mutation was effected and 
that from that date time commenced to run 
against Data and continued to run against 
the plaintiff who could derive no benefit 
from the fact that be was a minor. The 
suit thus having been dismissed the plaintiff 
preferred an appeal to the District Judge 
who confirmed the decree of the Tiial Court 
dismissing the suit. The plaintiff has, 
thereforr, come up to this Court in seoond 
appeal through Mr. Mohammad Amin, and 
I have heard Mr. Harcharan Das Bba’la on 
behalf of the respondent. 

It has been contended that the decision of 
the Courts below is erroneous cn both the 
points. Artiole 67 of Rattigan’s Digest of 
Customary Law hes been referred to as 
showing that the plaintiff could maintain bis 
action. It appears that the plaintiff’s father 
Data was absent from the village in which 
this land is situated and took no steps to 
have the alienation in question declared void. 
No collusion between Dat> and the alienor 
and alienee has baen suggested or 
proved nor has bis refusal to institute 
proceedings been established, nor, as far as 
I have been able to aeoertain from 
tbe record, has any act or conduct of Data 
been shown which precluded him from suing. 
Further, I do not think that the faob that 
he refrained from taking any action can be 
regarded as acquiescence in the alienation. 
In these circumstances, it seems to m9 that 
the plaintiff who is the next reversioner has 
a locug itandi to sue. He does not derive h*s 
right to sue from or through his father but 
bolds it independently of Data, vide Sundat 


v. Salij Earn (1) and Arur Singh v. Solakhaw 
S'ngh (2), 

On the question of limitation the position 
appears to be this:—The plaintiff was born 
on the 23rd November 2838. He was, there* 
fore, in existence when the alienation was 
effected and might have brought a suit. 
He attained tbe 0 ge of 18 years on the 23rd 
November 1916, and by the operation of 
section 6 of the Limitation Act could bring 
the suit up to the 23rd November 1919, As 
has been pointed out above, the suit was 
not filed till the 9th February 192 \ It is, 
therefore, barred urless the plaintiff can 
show that he is entitled to Buy further saving 
of time. Iq order to do this he has alleged 
that he enlisted before Octcb3r 1919 and 
proceeded on active service before tbe period 
of limitation bad expired. He, therefore, 
claimed that ecotion 11 of Act IX of 1918 
came to his assistance and that (he period 
during which he had been serving under 
war conditions should be excluded. On the 
other hand, it bas been urged and has been 
held by the Courts below, that once time 
began to run no subsequent disability pre¬ 
vented its continuance. With this general 
proposition 1 am in agreement, but it seems 
to me that Act IX of 1918 was a 
special eraotment intended to meet cases of 
this nature and that if it can ba shewn 
that the plaintiff was absent serving under 
war conditions, the suit should bs regarded 
as within time, On this point there is 
evidence on the record to show that the 
plaintiff enlisted in September 1912 in the 
72nd Hired Camel Corps. A letter frem the 
Officer Commanding that Unit is on the 
record and shows that the pDintiff was 
enrolled in that Corps. The Enrolment Form 
was sent to the Court bnt has been returned. 
That Enrolment Form wonld show the date 
of the plaintiff’s enrolment The letter 
further shows that tbe plaiotiff was recruit* 
ed by Naik Ram Dass and that Naik Ram 
Dass lift Cbakwal for Percia during the 
first week of September 1919. The faat 
of enrolment, however, by itself cannot 
assist the pliintiff, as, in order to 
benefit by the provisions of section 11 cf 
Act IX of 1918, he must show that he 

(D 9Ind Cas. SCO; 26 P. R. 1911; 33 P. W. B. 
1911; 34 P. L. R. 1911, ' < 

(2) 37 Iu-1. Cas. 412; 174 P, W. R. 1916. 



INDIAN OASES. 


Vol. LXVIll 

MOHIMI KAKTA 8AHA V. P8K« PATH StCGT. 

had bjeD serving under w>r conditions 
before the limitation expired. .Mr. 
Muhammad Amin contended that tbij had 
been shown, but there i9 no clear evidence 
of this on the record. Mr. Muhammad Amin, 
however, produced a document, a duplicate 
copy of which had been forwarded to the 
Court, aooordiog to whioh it is certiSed that 
Feres had been serving in the 72od Hired 
Camel Corps in Hast Persia sinca the -12th 
Ootober 1919. As a matter of fart, the 
plaintiff is (till absent on acli/e service as 
is evidenced by the fact that the plaint was 
filed cn bis behalf by bis brother ao iug ai 
his Attorney. In these circumstance', it 
appears to me that it should be held that the 
plaintiff is entitled to the benefit cf seotion 
11 of Aot IX of 1918 and that the suit must 
be held to be within time. In any event, 
the claim for the house was not barred. 
The house was not alienated and the right to 
succeed to it did not acorue till the death of 
Khan A lam which, it is said, took place within 
two years of the suit. 

, I mest, therefore, acsept thh appeal and 
spttirg aside the orders of the Courts be'.ow, 
return the case to the Trial Court for dis 
posal in accordance with law. Costs will 
fellow the event and tbe stamp on appeal 
will be refunded. 

; B. V. & \v. 0. A. Appeal accepted . 


CALCUTTA HIGH COURT. 
r ‘- Letts rs Patent Apfzals Nos. 54 to 57 
‘ ‘ op 1920. 

‘ ’ ’ January P, 1922. 

' Fresent :—Sir Asotosh Mookerjee, Kt., 

- Mr. Jnatise Newbould and Mr. Justice 

PearfOD. 

MOHINI KANTA SAHA OHOUDHURY 

AKD OrHBBS—P, AlHTIFF J-— APi*ELL£N fS 

venue 

' PREO NATH NEOGY ahdgtbers 

- -DbTBNDAHTJ -RfSfONDKfrTf* 

■ Bengal Tenancy Act (V111 of 1886^, 8. t 0 (2.— 
Enhancement of rent—Presumption under 8. ■ 10 l2) 

— Uniform rate of rent—Tenant claiming benefit of 
presumption—Proof, nature of. 

*To entitle a tenant to the beneBt of the 
presumption under sub-section <2; of seotion 
IQ. of the Bengal Tenancy Act, the tenant 
is not required to establish actual payment 
of rent , during the twenty years at a 
uniform rate* he has to establish that he and his 
predaoessora-in-ixtterest have held at a rent or rate 
pf rent which has not been; changed during the 
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twenty years immediately before the suit or proceed, 
ing: for a person may hold as a tenant, even though, 
he does not actually pay the rent agreed upon to 
his landlord, [p. 382, col. 2.] 

It has not been, and, cannot be, maintained 
that the omission to pay on behalf of the tenant 
or refusal to receive rent on tho part of the land¬ 
lord causes a cessation of the tenancy, [p. 392, col. 2.J 

A tenant paid rent at a certain rate which was 
uniform from 1846 to 1897, since when there was no 
actual payment of rent: the landlord attempted to 
enhance the rent but the tenant did not accede to 
the demand and no proceeding wa9 instituted 
in Court for alteration of the rent. In 1915 the 
tenant was recorded in the Record of Rights as an 
occupancy raiyat, whereupon the landlord instituted 
the present proceeding for enhancement of rent on 
tho ground that the prevailing rent was higher than 
that paid by the tenant: 

Held, that as the rent which was iu operation in 1897 
was in operation from iS.97 to 1916, in other words, 
as the rent at which the tenant had held during the 
twenty years immediately before the institution of the 
proceeding had been at a uniform rate, he was en. 
titled to the presumption mentioned in sub-seotion 
(2) of section 60 of the Bengal Tenancy Act. [p 383, 
col. I.] 

. Ahmed Ali v. Golam Qufioor, 1 1 W, R. 432; 3 B. I. 
R. App 40; Sham Churn Koondoo v. Dwarkanath 
Kubeeraj, 19 W. R. 100; Kshirod Gobinda Chowdhury 
v Rajendra Karauan Shaha, 38 Ind Cas 91; 27 C. L. 
J. 281; Grant v. Har Sahay Singh, 20 Ind. Cas. 63; 18 
0. L. J. 76: 19 C. W. N I 7; Rajnarain Roy Chow - 
dhury v. Mrs. Olivia Atkins, 1 W. R. 46; Mahmooda i 
Bebee V. Hareedhun Khuleefa , 6 W. R. Act X Bui., 12; 
Prem Sahoo v. Shaikh gamut Alt, 6 W. R. Act X Rul. r 
89; Sham Lai Qhose v. Boistab Chum Muzoomdar, ? 
W. R. 407; Ramjadoo Qangoly v. Luckhee Narain 
Mundul, 8 W. R. 4 88, referred to, 

Letters Patent Appeals against the judg¬ 
ment of Mr. Justise Tennon, differing in 
opinion from Mr. Justice Sbamsnl Huda, in 
Aopeals from Appellate Decrees Nos. 500, 
578 to 580 of 1918, against the desree ot 
the Spesial Judge, Datoa, dated tbe 17th 
November 1917, reversing those of the Settle* 
ment Cffiier, Daota, dated the 22nd 
Detember 1916. 

Dr. r iv'irba Nath Mttter and Babu Kalinkcr 
Oiuclerbuttv , for tbe Appellants. 

. Bat us Amorendra Noth Bose , & hitifh 
Chunder Ohuclerlutty and Ramendra Ifohan.; 
ifajumdar (for Babu Biraj 4 to\an Majumdar ), 
for tbe Respondents. 

JUDGMENT. 

L. P. A. No. 54 cf 1920. 

Mooeeejae, J. —This is an appeal under 
•laose 15 of the Letters Patert from a judg* 
irent of this Ccurt in an appeal preferred 
under testion 109 A of the Bengal Tenancy 
Act, in the C-Urse of a proceeding under sec¬ 
tion. 103, 
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' It appears that in 1915, a Record of 
Bighta was prepared which contained an entry 
to the effect that the defendants respondents 
were occupancy raiyati . The landlords 
appellants thereupon instituted the present 
proceeding for enhancement of rent on the 
ground that the prevailing rate was higher 
than that paid by the tenants. The tenants 
resisted the claim on the ground that they 
held at a rent or rate of rent which was 
fixed in perpetuity and that their rent was 
consequently not liable to enhancement, The 
Settlement Officer gave effect to the conten¬ 
tion of the landlord and allowed the claim 
for enhancement. Upon appeal, the Special 
Judge upheld the defence and dismissed the 
claim for enhancement. On appeal to this 
Court, Mr. Justice Teunon held that the 
jidgmentof the Speoial Judge was not liable 
to be challenged in second appeal as erroneous 
in law. Mr. Justice Hnda, on the other hand, 
came to the conclusion that the view of the 
Speoial Judge was based upon an erroneous 
construction of sccMcn 50 of the Bengal 
Tenancy Act. The result was that the decision 
of the Speoial Judge stood affirmed. On the 
present appeal, it has been contended on 
behalf cf the landlords that the deoision of 
Mr. Justice Teunon in affirmance of the 
decision of the Special Judge is based upon 
an erroneous interpretation of sub-section 
(2) of section 50. 

Sub-section (Oof section 50 provides that 
where a raiyat and his predeceseors-in-iotercst 
have held at a rent or rate of rent wliih 
has net been charged from the time of the 
Permanent Settlement, the rent or rate cf 
rent shall Dot be liable to be enhanodd except 
on the ground of an alteration in the area of 
tbe tenancy or holding. In the present ca'e, 
there is no direct evidence that the raiyati 
held at a rent or rate of rent which had not 
teen obanged from the time of tbe Permanent 
Settlement. They are consequently com¬ 
pelled to have recourse to the presumption 
epeo fied in sub-section (2) of section 50, 
which provides as follows : If it is proved 
in ar y suit or other proceeding under this Act 
that a raiyat and his predecessors-in-interest 
have held at a rent or rate of rant which has 
not been changed during the twenty years 
immedia'ely before the institution of tbe suit 
or proeeedirg, it shall be presumed, until 
the contrary ie ihown, that they have held at 
that rent or rate of rent from tbe time of the 


Penmnant Settlement.” Ooucequently, the 
r.iyats have to establish in this ease that 
they and their predecessors in-interest have 
held at a rent or rate of rent which has not been 
changed daring the twenty years immediately 
before the institution of the suit or proceed¬ 
ing. The landlords have argued that the 
rati/cf* have failed to establish the affirmative 
of this proposition, because from that it is 
conceded that no rent has in fact been paid by 
them to their landlords since 1893, in other 
word9,during the seventeen years immediatley 
preceding the institution of the suit. The 
substance of the contention of the landlords 
is that the tenant is entitled to the benefit of 
the presumption under sub-sectionr'(2) of sec¬ 
tion 5 l , only if he proves actaal payment at 
an unvaried rate, if not in each of the twenty 
years preceding the suit, at least in so many 
of them as to lead to the inference that there 
has been no change in therent paid throughout 
the period of twenty yjara. We are of opinion 
that this contention cannot be accepted in 
view of the plain language of sub-section (2) 
of section 50. The tenant is not required to 
establish actual payment of rent during the 
twen'y years at a uniform rate; be bai to 
establish that he and his predec66sore-:n- 
interest have h-.li at a rent or rate of rent 
whioh has not been changed during the twenty 
years immediately before the suitor proceed* 
irg. This involves areal distinctior; for a 
person may hold as a tenant, evt n though be 
does not actually pay the rent agreed upon to 
hie landlord. Ae was pointed out by Mr. Justice 
Dwarkauath Mitter in Ahrr.el Ali v. Qclam 
Qaffoyri 1), there may bs cases in which a raiyat 
might not have paid his rents for -maoy years 
prior to tbe institution of the suit for enhai ce- 
meD'; but if there has been no change in the 
rent payable by him be is not to b9 deprived 
of the presumption which the lawhae expressly 
laid down for his benefit ; the payment at a 
uniform rate is one mode of showing that 
the tenure was held at a uniform rale, but 
what ie only a particular raoda of proceed¬ 
ing to the solution cf a qaestion ought not to 
be confounded with the question itself. It 
Las not bjeD, and, in our opinior, cannot be, 
maintained that the omiesion to fay on 
behalf of the tenant or refusal to receive 
rent on the part of the landlord causes a 
cessa'ion of the tenancy. Tbe present pro¬ 
ceeding is, indeed, baaed on the a sumption 
(1) 11 W. E. 43 2i 3 B. L. B. App, 40. 
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that the defendants hold as tenants and that 
their rent is liable to be enbanted. Tha 
question, consequently,. ar.8£s, what is the 
refit or rate of rent at which they have held » 
daring the twenty years immediately before < 
the institution of the suit or proaeeding. There 
is evidence to show that rent was paid at 
a certain rate in 1897. There is farther 
evidence to Bhow that the reut had been paid 
atthd tame rate for very many years earlier, 
and, it has been stated to ui that, in one case 
the oldest receipt produced dates baik to 1845. 
There is fcbu 3 evidence which ja 3 tifies the 
finding of the Special Judge that rent was 
paid at a certain, rate which was uniform 
from 1845 to 1897. There has been no actual 
payment of rent since then. L'oes this justify 
the inference that there has been a change 
in'the rent or rate of rent which was in 
operation in 1897 ? The answer manifestly 
must be in the negative. The rent could have 
baen altered either by mutual agreement or 
by a decree of Court. There was an attempt 
on the part of the landlords to enhance the 
rent, but the tenanis did not accede tn the de¬ 
mand. Consequently, there U no room for the 
byphothesis that the rent might have been 
altered by agreement of parties. Admittedly, 
there has been no proceeding in Court for 
alteration of the rent before the date of the 
institution of the present suit. We mast, 
ooneeqaently, hold that the lent whiih was 
in operation in 1897 was in operation from 
1897 up to IS 15 : in other words, tiafc the 
rent at which the raiyati have held during 
the twenty years immediately before the 
inati ution of the suit or proceeding has been 
at a nnifoim rate. This attracts the operation 

of the presumption mentioned in sub-section 

(A) of section 50. The view we take.is 
supported by the decisions in Ahmed Alt v. 
Golan Guff jot (l), Sham Ohurn Koondoo v. 
Dwarkanath Kubeeraj (2), Rshiroi Oobtnda 
Ohoudhury v. Bijendra Naraym Shaha 
Grant v. Bar Schiy Singh (4) a’thocgh 
there may be innaaourate exoreseim m ««’• 
r.a'Qtn Rcy Ohowdhry v. Mr» Olivia Atkin ii W, 
Mahnooda Bsbte v. Uareelhun Khuleefa W. 

Pren Sahoo v. Shuiih Nyimut Ah (7). Sham 


(2) 19 W. R. 100. 

13) 83 Ind.0aa.94} a7 0. L. J. 281. ll7 

(4) 20 Ind. Caa. 53} 18 0. L. J. 75| 19 C. W. N.117. 

(5) 1 W. B. 45. 

(6) 6 W. R, Act XRul., 12. 

V7) 0 W. R., Act X Rul., 69. 
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Lai Qhote v. Boistib Ohurn Mutoomdir (8) and 
Ramjadoo Qangoly v. Luckhes Narain Mundul 
(9) which may at first sight lend apparent 
support to a sontrary position. Oar oontlu- 
sion is, that the view taken by Mr. Justise 
Teunon is mrreefc, and that the appeal 
mast sonseqaently bs dismissed with sosts. 

The judgment will govern the other appeals 
Letters Patent Appeals Nos. 55, 56 and 57 
of 1920. 

Nuvbjuld, J.—I agree. 

Pf arson, J.—1 agree. 

S. D. & W. 0 A. 

Appalls disnissc l, 


(8) 7 W. R. 407. 

(9) 8 W. R. 488. 


Lahore high court. 

Litters Patent Appsal No. 205 of 1921. 

January 24, 1922. 

Present Sir Shadi L»l, Kr., Chief Juatice 
and Mr. Justios Abdul Qkdir. 
AMARNaTH—R»bponosnt—Appellast 

t er»ut 

Musammat TEHAL K AUR-PiriTiOJiR 

— R«ai O *i>*MT. 

Civil Procedure Code (Act V of l908j, O. XLI, r. 1 
—Receiver—Jurisdiction to apprinL-Declaratory suit 
_ Ppotoer o/ Court to remove a party from possession. 

Where a Single Judge of the High Court finds 
that a case is a fit one for the appointment of a 
Receiver, a Division Bench of the High Court will 
not interfere with the Single Judge’s discretion, 
unless it is satisfied that the discretion has been 
improperly exeroised and contravenes any principles 

of law. [p. 385, colp. 1 & 2.] 

A Court has a right to prooeed under U. AU, 
r 1, Civil Procedure Code, where it appears to 
be iust and convenient to do so [p. 38% col. l.j 
Dan Parsad v. Qopi Kishen, 22 Ind. Cas. 6 >i 36 A. 
19- 11 A- L. J. 973 and Bidya Prosad Narain Singh v. 
Asrafi Singh, 20 Ind. Cas. 26«J| 40 0. 862} 17 0. W. N. 

1070, referred to. . .. 

A Court is not debarred from appointing a. 

Reoeiver of property, forming the subject-matter 

of a declaratory suit, in which possession of the 

property is not to be awarded to one party or 

the other, as the object of the appointment of the 
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Receiver is, to protect the property and to main¬ 
tain the status < quo ante pending the disposal of 
dispute between tho parties; nor is a Court de¬ 
barred under 0. XL, r. 1 (2> of the Civil Procedure 
Code, from removing: one of the parties from the 
possession of the property, [p. 385, col. V; p. 386 
col. 1] 

8aiya Narain Singh v. Sri mat i Rani Keshabati 
Kuman, 26 Ind. Cas 406: 18 C. W. N. 637 and Aiappa 
yatesa Pandora Sannadhi v. Ramalingam Pillai, 20 
Ind. Cas. 767; 24 M. L. J. 65F, referred to. 

Appeal, under section 10 of tbo Letters 
Patent, against an order, of Mr. Justus Abdul 
Baoof, rated the 6th Juae 1921, palled in 
Civil Miscellaneous Application No, 184 of 
1921, appointing a Receiver of the property 
in dispute in Civil Appeal No. 1817 of 1917 
pending in the High Court, 

Dr. Gokal ( hard Narang, Lala Vo'i Scgir t 
R. S., Lala Duni Chand Gupta and Baba Al. 
N. Muktr i, fcr the Aprellant. 

Bakhshi Tek Ohand , Lala Badii Das, 
R. B., Lala Jai Lal % R. B,, Mr. R. D t 
Bhalla and Lala Amar Nath Ohona, for the 
Respondent. 

JUDGMENT,—This is an appeal from an 
order peered by Mr. Justice Abdul Raoof on 
the 6bh June 1921, bolding that a Receiver be 
appointed to take possession of the property 
which ii the subject-matter of controversy 
between the parties and adjcurning the cue 
to another date fcr the purpcse of selecting 
a suitable person for the office of Receiver, 
The appeal was preferred on the 11th July 
1941, after the expiry of the period of 
30 days preic'ibad for tfce purpose and 
Mr. Tek Chand, on behalf of the respondents 
consequently raises a preliminary objection 
that the appeal is barred by time, A 
perusal of tke record, bewever, shiwj that 
on the 23th June 1921 the appellant applied 
for a copy of the order tut could not get 
it because tke judgment was still w i :b the 
learned Judge aDd bad not yet been pro* 
counted. There oan, therefore, be no donbt 
that tbe appellant oonld not prefer an appeal 
before tbe delivery of the judgment and 
we must accordingly overrule tbe preliminary 
objection. 

Oa the merit?, we have listened to lengthy 
arguments advanced by tbe learned Counsel 
pa both sides but the question for determina¬ 
tion is a eimple one, ram*]y, whether, 
to use tbe language of O. XL, r. 1, it 
appears to tbe Court to be just and con¬ 
venient that a Receiver should bs appointed 
p> take charge of the property whi*h ia the 


bone of contention between tke partief. Now 
the facts, so far as they are relevant la 
the question in issue, are briefly as fol« 
lows ;— 

Tbe property, which appears to be very 
valuable, belonged to one Pandit Banst Lai 
who died obildless on the 30th July 1897 
leaving him surviving two widows Muiammat 
Bichen Kaur and Mutimmat Budhwanti. It 
appears that there was a dispute between 
the widows which was Anally settled by 
means of a compromise dated the 22nd 
February 1103. The sum and substaccs of 
this compromise is, that tbe property of the 
late Pandit Banai Lil was declared to be trust 
property in accordance with tbe Will alleged 
to have been made by the deosasod. The 
appellant Amu Nath and Jawala Dafct 
Parsbad were the ncxb reversioners of Pandit 
Bmsi Lai and the latter instituted in 1906 
a suit contesting tbe validity of the aforemen¬ 
tioned trust but subsequently abandoned bis 
claim, and consented to the sempromise 
entered into by the widows. 

In 1909 the present appellant, Amar Nath, 
brought an action for a declaration that the 
property was not trust and that tbe compro¬ 
mise shod] not adversely affsot his rights 
of euccsssiou after the death of the two 
widows. In that suit Jawala Datt Perahad, 
Prem Nath, a relation of Pandit Banei Li*, 
and Musammct Tehal Kaur, Pandit Bansi 
Lai’s step-mother, were made p o forma 
defendants along with the principal defend¬ 
ants, Musammat Bishon Kaur and Musamwiat 
Budhwanti. AHusammat Bishen Kaur died 
during the pendency of the suit which was 
continued against the remaining defendants 
and resulted iu 1917 in a decree in favour 
of Amar Nath. . Against this decree Musam* 
mat Budhwanti preferred an appeal which 
is pending in this Ooart. In August 1918 
Musammat Budhwanti died aud Mu tarn at at 
Tehal Kaur applied to bi impleaded ea her 
representative acd a formal order granting 
her application subject to all pact exceptions 
was duly made by a J idge of this Court, 
O i the 9tb April 1921, the made an applica¬ 
tion for the appointment of a Receiver and 
this application was allowed by Mr. Ju.tice 
Abdul Raoof who has written a long judgment 
setting out tbe disputes among tho various 
persons who eliim to be interested in tbe 
property aud enumerating the alienations 
alleged to have been made by some. of 
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'them affecting a substantial portion of the 
estate. 

- The first point raised before ui is to the 
effect that Muaammat Tehal Kanr cannot be 
''regarded as the legal representative of the 
deceased Muaammat Badbwanti and con- 
iSeqaently has no right either to prcseiute 
the appeal . or to make an application for 
the appointment of a Receiver. Now, it i3 
* tine that as the step mother of Pandit 
Bars! Lai this lady is not entitled under the 
Hindu Law to inherit his estate and that she 
.can get only maintenanae out of the propar'y 
left by him. Mr. Tek Oband, however, 
invokes a custom which, he alleges, confers 
upon a step-mother the right of succession to 
the property of her step-son in the absence 
of lineal descendants and parents bat we do 
not oonsider it ceissiary to prolong the 
proceedings by ordering an enquiry into the 
existence of the alleged oustom. It is common 
grouod that the widows of Fundi 1 ; Bansi Lai 
wore devoting a very large portion of the 
income of the estate to the maintanano of 
a tempi), a Pathshalla and a Dharameali, 
and there can be little doubt that the re- 
versionerp, who dispute the validity of the 
religious and charitable trust, oanuofc be 
.expected to maintain these institutions. Of 
all the relations of Pandit Bansi Lai, Mumm- 
.mot Tehal Kanr is the only person who is 
• interested, in carrying oat the trait, end we 
. consider that she is entitled to take steps t° 
precerve the property for the tr.ast pending 
,the. disposal of the appeal. Indeed it is 
.laid down in Dan Parsad v. Gopi Kts\oi (1) 
, that a , OoaEt has a right to prpceed under 
Order XL, rule 1 wkpre it appears to be just 
,and convenient to do to and that the Court 
, cap make an order buo rr.otu. Observations to the 
(Rime effect ar© to be found in Bidyi Frcsid 
[Nvrain Singh y. Aarefi Singh (2). Acjonl- 
( iogly we must hell that the order appealed 
i from cannot be impeached on the ground that 
t .M s vsammat Tehal K%ur has not established 
.her right of inheritance in the property. 

, Oa^ the question whether tjais is a fit case 
for the appointment of a Receiver we have 
, got a clear finding arrived at by a Judge of 
this Court against the appellant and wemu^t 
decline to interfere with his discretion in a 

CO 23 Ind. Gas £Q;,86. A. 19; UAL. 973. 

V2) 20'Ind. Gas. 209, 40 C. 852, -7 C. W. N. 1070. 
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matter of this character, unless we are satisfi¬ 
ed that the discretion has been improperly 
exercised and ontravenes any principle of 
law. We are not called upon uor do we think 
we should be justified to express any opinion 
in the matter in controversy in the appeal 
preferred against the decree of the Subordi¬ 
nate Jadge and we have no desire to make 
any obiervations which would pre-judge 
that appeal or prejudice the claim of any of 
the reversioners to the property. Confining 
ourselves strictly to the merits of the applica¬ 
tion for the appointment of a Receiver we 
oonsider that, in view of Jawala Datt Parshad’s 
admission by words and conduct in the suit 
iDeitituted by him in 1935, one half of the 
eitafce, which he might have successfully 
olaimed a 9 one of the two nearest reversioners 
of the last male owner, should, for the 
purposes of this application, bs regardel a3 
trust propsrty and that the fate of the remain¬ 
ing half must depsnd upon the remit of the 
appeal pending in this Courh. There is, there¬ 
fore, at least one half of the property which 
should b 9 administered for th9 maintenance 
of religious and charitable endowments and 
it is the duty of the Court to take suitable 
stops to preserve these eodowments. 

It is contended on behalf of the appellant 
that as the suit brought by him was one for 
a mere declaration this Court shoali not 
appoint a Receiver of the property the posses¬ 
sion of which cannot be awarded to one party 
or the other by the 0 met dupoaing of the 
main appeal. Oir attentim has nob bmn 
iovited to any authority which woali limit 
the jurisdiction of the Oonrt in the m inner 
indicated above and considering that the 
object of the appoiotm mt of the Rsceiver ij 
to protect the property and to maintain the 
status qu) ante pendiog the disposal of the 
question whether the remaining half of tbe 
eslateia or is nob fcrueb property, we are of 
opinion that this is a fib case inwhickthe 
property shoali remain in cudjdii lejis Mr. 
Gokal Oband Narang argues that under Order 
XL, rule 1 (2) the Court has nn authority bo 
jemove from the pojsession or the custody of 
property any person whom any party to the 
suit has not a preient right so to remove and 
that tbe Courtsh.u’.i not, therefore, ramo 70 
his olieni from the possession of tho property 
where Munammat Tehal Xaur herself has 
not a present right so to remove him. It has, 
ho wever, beou bell by fch© Qalontta High Coacl 
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in 8> tya Karatn Sinjh v. Srinu ti Rani 
Ktshabati Rumari (3), tlat tie aforesaid 
sub-role refers to tbe op.se of tie removal of 
a perecn other than a parly to the tuifc ard 
tbe same view has been laken in AJ-p i Be tnja 
Pandora Sanncdhi v. Bomolit g im i illai (4), 
we sonsur in this expeeition of the law and 
hold that enb role (2) does not debar the 
Cjart from removing one of the parties from 
the perseesion of the prcp?rly. 

Upon a view of all the sireumstanses w e are 
not prepared to hold that aDy adequate greutd 
for cur interference has been established. 
Before concladiDg we must state that the final 
order appointing Rai Sahib Seth Ram 
Parshad to be the Keseiver of the preparty is 
not impeached before ae though a separate 
appeal reiterating tbe grounds of cb;estion to 
the property cf the order directing the appoint¬ 
ment of a Receiver was preferred by the 
appellant. We ere, therefore, not sailed upon 
to oorsider tbe ques'bn of the personnel or 
of the remuneration to be awarded to tbe 
Receiver for hie rerv'ear. 

We assordiogly dismiss the appeal with 
C3Bte. 

I. D. 

A % peal diim 'iied. 

(3) 26 Ind. Cas. 406; 18 C. W. N. 637. 

(4) 20 Ind. Caa 767; 24 M. L. J. 668. 


CALCUTTA HIGH COURr. 

Appeal prom Appillati Decree No. 1456 

cf 1920. 

February 15, 1922. 

Treseut:— Mr. Justice Newbonld. 

HEM CHANDRA ROY OHOWDHURY— 

Dipendint—Appkllart 
virsut 

Srtmaii BIRAJA SUNDARI 
OHOWDHURANI, widow op GIRISH 
CHANDRA ROY OHOWDHURY, ahd 
others— PLfciK'fjppa— Respondents. 

irritation Act (IX of HOiJt $, ?, Sch, J, Art % 14 


—Plea of limitation raised in first appeal when to be 
given effect to, 

Tho plea of limitation can be taken at any stage 
of a case and under section 3 of the Limitation Act 
a Court of Appeal is bound to give effect to this plea 
when raised. But in order that this plea may be 
given effect to when raised in appeal it is necessary 
that the facts showing that the suit is barred should 
be apparent on the record [p. 387, col ?.] 

Appeal against a detree of the Additional 
Subordinate Judge, Ditta, dated ibe 23rd 
Ftbraary 1920, affirming that of tbe Maneif 
Third Court at Narainganj, dated the 17th 
May 1919. 

FACTS appear from the judgment. 

Babu Tarak Bath Chokroburty (with him 
Babu Ramoni Mohan Chiiterj(e), for tie 
Appellant.—The defendant is the appellant. 
The appeal arises out of a tuit that the 
land in suit did not appertain to Zsmindari 
No. 162 but to Mahal No. 1170 of the Daoia 
Oolleotorate. The First Court deireed the 
suit according to the admission in cur defence 
that 14 annas share of the land belonged 
to the Mahal Nc, 1170. We then appealed and 
raised the plea of limitation, Tbe appeal 
war, however, diemiseed. My point is that 
tb6 plea of limitation ean be raised at 
any stage of tbe suit. Tbe Court is bound 
to go into tbe question. Refers to see* 
tion 3 of Indian Limitation Act. Tbe bar 
of limitation appears on the face of tbe 
record. Oidtr VliJ, rule 2 of tbe Code of 
Civil Prccedure ha®, therefore, no application. 
There is no allegation of fraud even in 
the plaint. There is not tbe slightest 
indication as to tbe ciuse of delay in filing 
the suit. The order may have been illegal 
or improper but that does not show that 
it was passed without jurisdiction. Refers to 
Yar Mohammad Saha v. Hayat Mohammad 
Saha (1). Tbe mere fast that no notice 
of the application under section 88 of the 
Estates Partition Aoi was served on tbe 
plaintiffs would not take away tbe jurisdic¬ 
tion of the Collector. At best, the 
Collector might ba said to have acted illegally 
or with material irregularity in the exercise 
of hie jurisdiction. If the order is a nullity 


(1) 42 Ind. Cas. 76 &i 210. \7. . 342 at p. 845j 18 

Cr. L. J. 1034. 



Vit LXVII] INDIAN OASES. 397 

BEM CHANDRA ROT t\ BIRAJA 8UNDART OHCWDHUSANI. 


then the plaintiff has no cause of action 

at all. 

Baba Priya Nath Putt (with him Baba 
Biraj Mohan Maiumdir , for the Depaty Re* 
gistrar), for the Respondent.—My point is 
that the order of the Collector is a nullity 
having been passed in onr absence. Refers to 
Bai Ohandra Roy v. Fajituddin Bosssin 
(<i). Artiels 14 of the Limitation Act 
has no application. Assuming that it does 
apply, the Subordinate Judge is right in 
his conclusion. We distinctly said that the 
defendant falssly and without our knowledge 
applied for partition under the Estates Parti¬ 
tion Act, The objection as to limitation was not 
taken in the First Court. Refers to Order 
XCI, rule 6; Order VIII, rule 2, of the Code of 
Civil Protedure. They ought to have taken the 
point spec’ficilly so that we could have 
amended our plaint. I submit the suit is not 
birred. Refers to Kedar Nath Mondil v. 
Moleih Ohar.dra Khan (3). In that oiee 
Mukerjee, J., held that the poict of limitation 
should bo taken in first stage. Refers to Lilo) 
Singh v, Puma Ohandvr Banerjee ( 4 ), Anand 1 
Kithore Ohowihury v, Daije Thihuroin (5) 
and Narendra Lai Khan v. Jogi Hart (6). 

Babu Tar ah Chandra Ohikraburiy replied 
in brief.. / 

JUDGMENT,—The plaintiffs brought the 
Buit out of whish this appeal arises for a 
declaration that the land described in the 
schedule to the plaint did not appertain to 
Zemindari No. 162 but appertained to Mahal 
No. 1170 of the Dacca Golleotorate. The first 
defendant who has appealed before me fiUd 
a written statement admitting that the 
14 annas share of the disputed land appertain 
to Mahal No. 1170. He further stated that 
he had no objection to the said 14 annas 
being partitioned as appertaining to Mahal 
No. 1170. In the First Court the only ieBue 
that was tried on thede pleadings was whether 
the plaintiffs had any cause of action. That 
issue was determined in the plaintiffs' favour 
and the.suit was decreed with ousts. In the 
decree it was directed that "it be declared that 
the alleged 14-annas share of the disputed land 

9 

(2) 82 0.718. '/ 

(8) 46 Ind Gag. 787; 28 0. L. J. 218. 

(4) 24 O. I41j 12 Ind. Doo. (n. s.) 765. 

(3) 1 Ind. Oas 649j 86 0. 726} 10 0. L. J, 189. 

(8) 82 0.1107i 2 0. L. J. 107, 


appertain to Mahal No. 1170 tiluk Mabadeb 
Roy and not to Z imindari No. 162 and that 
the said 14 anDas share of the disputed land 
should in partition ing the said Mahe l No. 1170 
be taken as appertaining to the same." 
Against this decree the first defendant 
appealed and in the lower Appellate Court 
be, for the first time, raised a plea that the 
plaintiffs init was barred by limitation under 
Article 14 of the Schedule 1 of the Indian 
Limitation Act. The lower Appellate Court 
held that as the suit had been instituted one 
year after the order of the Depaty Collector 
under section 88 of the Estates Partition Act 
it was time barred, bat as the plaintiffs denied 
the factum of notice as required by seotiou 88 
of the Estates Partition Act and there was no 
as3ertion against that denial, the defendant 
conld not be allowed to take np that point at 
that stage. 

It is contended on behalf of the appellants 
that the plea of limitation can be taken at 
any stage of the case, and that under section 
3 of the Limitation Act the Court of Appeal 
was bound to orive effect to this plea when 
raised. Bat in order that this. plea may be 
given effect to when raised in appeal it is 
necessary that the facts showing that the suit 
is barred should be apparent on the record. 
In the present case, owing to the nature 
of the defence sst np by the defendant, I 
find it difficult to hold that the plea of 
limitation should succeed. It has been found 
as a fact, and this finding must be accepted 
iu second appeal that no notice of the 
application under section 88 of the Estates 
Partition Act was served on the plaintiffs. 
This would make the order passed io these 
proceedings a bad order since the section 
expressly requires that dae notice should be 
given to the parties bafore any enquiry is 
made into facts of posseesion. Bat my 
principal difficulty iu this ease is that it is 
impossible to ascertain what was the actual 
order passed or by whom it was passed, 
Section 8? provides for an enquiry by a 
Deputy Collector who would report hit 

conclusion to the Collector and on this 

•» 

report the Collector would dispose of the 
matter, by paising an order. On behalf of 
the appellant reliance is placed ou the plaint. 
But the plaint is by no means clear. In 
paragraph 4 of the plaint reference is mad* 
to a report made under seotion 88 which 
would appear to be the report under that 
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section by a Deputy Colleo'or. But in the 
Fane paragraph it is stated that the 
Deputy Colleator oommitted an error by 
deciding that the land in suit appertained 
to estate as 162. Bat under seation 88, as 
already poined ou*, (he deaision on the dispute 
is to be made not by the Deputy Ocl eator 
but by the Oolleator. In paragraph 9 
reference is made to the date of the judgment 
of the proaeedings. Whether the jadgmeDt is 
the final order by the Oolleatcr or the report by 
the Deputy Oolleotor referred to in paragraph 
4 is by no means elear, owiEg to there being 
no dispute as to the plaintiff's main eonten* 
tion no aopy of the proaetdiogs under 
reation 88 of the Estates Partition Aat was 
filed in the Court and there is nothing to 
show what actually happened in thess 
proceedings. . Without knowing wbat the 
otder pasied was it is impossible to say 
whether cr not this mifc was maintainable 
without setting aside the order paieed in the 
partition proceedings or whether the judgment 
of the lOth November 1917 was the final 
order in the ca*e from which the period of 
limitation * should commence. Taking this 
view I hold that the lower Appellate 
Court was substantially right in bolding 
the plea of limitation could not succeed in 
appeal. 

I accordingly dismiss the appeal with 
costs. 

8 D. Apical dismissed . 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 130 cf 1921. 

Jaiuary 14, 1922. 

I'resent: — Sir Sbadi Lai, Kt., Chief Justice 
at d Mr. Justice Harrison. 

RULDU SINGH and other*—Defendant! 

—Appillahtj 

versus 

SAWAL SINGH— Plaintiff— 
Respondent. 

Letters Patent (Lahore), cl. 10— "Judgment”— 
Order when 'judgment'—Suit dismissed bg Trial Court 
as barred bj limitation — Suit held within limitation 
by lower Appellate Court and remanded for trial on 
merits—Appeal against order oj remand dismissed 
by Single Judge of High Court—Letters Patent Appeal 
S limitation, whether matter of procedure or of sub- 


slant ive laic—Civil Procedure Code (Act V of 1908J* 
8. 101 —Effect of section on appeal under Letters Patent 
—Punjab Limitation (Ancestral Land Alienation ) Act 
(I of 1900,), Sch I, Arts. I, 2— Limitation Act (IX 
of 1908,), Sch. I, Art. 144— Suit jor possession by heir 
or reversioner—Object of Punjab Act—Suit barred 
before accrual of right to sue — Limitation—Particular 
provision, plaint to determine. 

In determining whether an order constitutes a 
‘judgment’ or not within the meaning of clause 10 of 
the I otters Patent, the Court must take into con¬ 
sideration the nature of the order and its effect 
upon the civil proceeding in which it is made. 
If it puts an end to the proceeding, or, if its effect, 
if it is not complied with, is to put an end to the 
proceeding, then it is a ‘judgment,’ [p. 391, col. 2; p. 
392, col. I.] 

(Case-law reviewed.) 

A suit was dismissed by the Trial Court as barred 
by limitation. The District Judge held that it was 
not so barred and remanded it for decision on the 
merits. An appeal against the order of remand wa^ 
dismissed by a single Judge of the High Court: 

Held, that the order of the single Judge constitut¬ 
ed a ‘judgment’ within the meaning of clause 10 of 
the I etters Patent, [p. 392, col. 1.] 

Obiter dicta —(1 1 It is not necessary that a decision 
in order to constitute a ‘judgment’ must involve an 
actual decision on the right in controversy' between 
the parties. While a mere formal order or an order 
merely regulating the procedure cannot be viewed 
as a ‘judgment’, it cannot be held that the words 
‘right’ and ‘liability’ used in the definition of 
“judgment” given by Sir Bichard Couch in 
Justices of the Peace for Calcutta v. Oriental Qas 
Company, Limited (1) have reference only to the sub- 
santive law and not to a matter of procedure. Pp, 
391, col. 1.] .... 

(2) The determination of the question whether 
a person is entitled to institute a suit for possession 
within twelve years from a certain date is a deter¬ 
mination of a right, more especially when it invol¬ 
ves the determination of the acquisition of a pres¬ 
criptive right by the person in possession, [p. 390, 
col, I.] 

Ramendra Nathjluy v. Brojendra Nath Dass, 41 Ind, 
Cas. 944; 45 C. Ill at p. 127; 21 C. W. N. 794; 27 C. 
L. J. 168, referred to 

(3) The object of the Legislature in enacting sub¬ 
section (2) of section 104, Civil Procedure Code, 
was to make it clear that there was no second appeal 
under the Code from the orders specified in sub¬ 
section (1) of the section, Sub-section •2 was never 
intended to override the express provisions of the 
Letters Patent and to take away by implication thd 
right of appeal conferred by those special provisions, 
[p. 390, col. 2,] 

Muhammad Nain%‘ul~lah Khan. v. lhsan-ul-lah Khan, 

14 A. 22P; A. W. N. <1892) 14; 7 Ind Dec. (n. s ) 515. 
Piarc Lai v. Madan Lai , 39 Ind. Cas. 460; 39 A. 191; 

15 A. L J. 46, Uurrish Chunder Chowdury v. Kali 
Sunder, Debt, 9 C. 482; 10 I. A 4; 12 C. L. R. 5t*s 7 
Ind. Jur. 16 ; 4 Sor. P. C. J. 406; 4 Ind. Dec. (f*. s ) 
970 P. C.’, Banno Bibi v. Mehdi Husain, 11 A. 375; 
A. W. N. (1889; 70; 6 Ind. Dec. (n. s.) 687, Toolsee 


(1) 5B.L R. 433; 17 W. R.c6>, 
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Money Dassee v. Sudevi Dassee, 26 C. 961: 3 C. W. N. 
847: 13 Ind. Deo <n. s.) 834; Sabhapathi Chetti v. 
Narayanasami Chetti, 26 M.666: 11 M. L. J. 346 and 
Secretary of State for India in Council v. Jehavgir 
Maneckji Cursetji, 4 Bom. L. R. 34?, referred to. 

An aotion to reoover possession of ancestral land 
alienated by a male proprietor subject to the Custo¬ 
mary Law of the Punjab is governed by the pro¬ 
visions of the Punjab Limitation (Ancestral Land 
Alienation! Aot, I of 1900, if the death of the 
alienor, which gives rise to the cause of aotion for a 
suit for possession, takes place after the enforce¬ 
ment of the Act. [p. 39>, col. 2.] 

Mahna Singh v. Ladha Singh, 49 Ind Cas, <03; 18 
P.R. 1919, followed. 

The whole soheme of the Act makes it dear that 
the object of the Legislature was to remove an 
uncertainty about titles to land by compelling the 
relatives of the male proprietors to impeach 
their alienations within a limited period, name y, 
twelve years from one of the dates specified 
therein. It was intended that the title of the alienee 
should be immune from attack, if the alienation in 
his favour was not contested within twelve years 
from the date mentioned in the third column of the 
Schedule. Article 2, whioh deals with a suit for 
possession, should be read with Artiole 1 which pre¬ 
scribes the period of limitation for a suit for a 
declaratory decree, and the word heir used in 
the former Article connotes tho same person or 
persons as the expression “son or reversioner in io 
latter Article, [p ? 92, col. 2: p. 393, col. l.J 

The word “heir” denotes a person who succeeds by 
descent to an estate of inheritance, and it is beyond 
doubt that as long as a proprietor is living he has no 
heir. The person impeaohing his alienation and 
seeking a declaratory decree cannot, therefore, ho 
designated by the terra “heir” and is consequently 
described as “son or reversioner.” It is only after 
the death of the proprietor that the 1 son or rever¬ 
sioner” beoomes his heir. [p. 393, col. 1-J 

In order to determine whether an action is 
governed by a particular provision of the Law or 
Limitation the Court has only to peruse the plaint 
and to decide whether upon the averments contained 
therein the olaim comes within that provision. Lp. 

It is by no means a rare thing that a suit for 
possession is barred by limitation though t e rig 
to sue for possession has not yet acorued. Lp* * 

col. 2 ] , . 

■ Letters Patent Appeal from an order ot 

Mr, Justice Stott Smith (passed in Civil 
Appeal No. 2523 of 1920), dated the 10;h 
Marsh 1921, and reported as 64 Ind. Oat. 6/ 
affirming that of the District Judge, Ludhiana, 

dated the £0th August 1920. 
i Thakur Qullu Bam , for the Appellant. 
Pandit Sheo Naraxn , R. B, and Lala 

Balwant Rot, for the Respondent. 

JUDGMENT.—The facts whieh are rele- 
vant to the question of limitation arising in 

appeal are as follows :— 

. On the 17(h Marsh 1894 ona Baghela, a 
Jat of tbe Ludhiana Dibtrist, made a gift of 


3S0 

the land in dispute to ‘ his step son 
Raida SiDgh and on the 11th January lo96 
a mutation in respeafc of it was effested in 
favour of the donee. The doDor died on the 
14*b July 1901 and the present astion for 
pooression of the proper' y was brought on 
the 2Lt Jannary 1919 by his sollateral 
Sawal Singh. The Tr ? al Oonrl dismissed the 
sait holding that it was barred by limitation, 
but its decree was discharged by the District 
Judge who came to the conclusion that the 
euit was within tie period of limitation 
prescribed by Article 144 of the Sesond 
Schedule to the Indian Limitation Act, and 
remanded the sase under Order XLI, rule 23, 
Civil Prosedure Code, for decision on the 
remaining issues. Agaust the order of remand 
an appeal was preferred to the High Court, 
which was heard by Mr. Jiutioe Scott-Smitb 
who has affirmed the decision of the District 
Judge and dismissed the appeal, 

From the decision of the learned Judge the 
defendant has brought the presentappealunder 
•lanse 10 cf the Letters Patent. Mr. Sheo 
Narain for the respondent ra ; ses a preliminary 
objeotion that the order omplained of does 
not sonstitute a “judgment” within the 
meaning of the aforesaid tlanee, and that ton- 
s iqnently no appeal lies from it. 

The exprei sion “judgment” is not defioed in 
the Letters Patent, and though some attempts 
have been made by the High Courts at 
defipiog the term, it eannot be said that any 
preiise and, at the same time, exhaustive 
definition has been formulated. The earliest 
definition, whioh is often sited and is now 
regarded as the locus classicut, is sontained 
in the well known judgment of Justices of the 
Poire fir Calcutta v. Oriental Oat Company 
Limited (l). In that ease Sir Richard Couch 
O, J , said, “we think ‘judgment' in slause 
15 means a decision whioh affests the merits 
of the question between the parties by deter* 
mining some right or liability. It may be 
either final or preliminary or interlocutory, 
the difference between them being |hat a 
final jugdment determines the whole sau^e or 
suit, and a preliminary or interlosufcory j dg- 
ment determines only a part of it leaving 
other matters to be determined. ’ The learn¬ 
ed Advocate for the respondent plaoes his 
relianee upon this definition and sontenda 
that the words ‘right* and ‘liability’ as used 

(1) 8 B. L. R. 433, 17 W. R. 364, 
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in the definition, have reference to the sub- 
etantive law and not to a matter of procedure; 
and that the question of limitation which 
was the only issue determined by the Single 
Bensh in this case, is not a question of 
'right* or ‘liability’, but is a matter whish 
affects only the remedy of the plaintiff. In 
this connection our attention is invited to the 
observations of Mocker jee, J., in Ramendra 
Noth Roy v. Brojendra Noth Dost (2), but we 
do not think that they support the contention 
oc the respondent, The question for con¬ 
sideration in that case was whether the 
adjadication that there was a misjoinder of 
causes of action in the suit and that the 
plaintiff could not proceed agaimt all the 
defendants in one suit wa9 a ‘judgment* 
within the definition given by Sir Hichard 
Couch. Now, Mr. Justice Mookerjee points 
out that, while a mere formal order or an 
order merely regulating the procedure in a 
suit could not he treated as a judgment, the 
adjudication on the question of multifarious- 
ness was not an order of that description and 
that it determined some right between the 
parties, namely, the right whether the suit as 
framed was not authorized by the law and 
the rules relating to procedure, and could not, 
therefore, he entertained. Jt is not ueoefsary 
that a decision, in order to constitute a judg. 
ment, mutt involve an actual decision on the 
right in controversy between the parties. 
While fully endorsing the view that a mere 
fcrmal order or an order merely regulating 
the procedure cannot be viewed as a judg. 
ment, we cannot hold that the words, ‘right* 
and liability’ were used in the Darrow cense 
contended for by the learned Advocate. It 
seems to us that the determination of the 
question whether the plaintiff i 8 entitled to 
bring his suit after the lapse of twelve years 
from the date of the mutation is a determina¬ 
tion of a right, and the adjadication there¬ 
upon certainly affects the merits of the 
question between the partiep, more espeoially 
when it involves, as it does in the present 
caso, the determination of the point whether 
the defendant has acquired a prescriptive 
right cf ownership to the land in dispate, 
vide eection 28 cf the Indian Limitation 
Ait. It ip, however, clear that fcbic de6ni- 
tioD, which has no doubt been adopted 

(2) 41 Ind. Cas. 944; 45 C. Ill at p. 12^. 21 C W 
N. 794; 27 C. L. J. 168. 



by the High Courts of Calcutta and 
Bombay as a useful guide in determining 
the question whether a decision is or is 
not a judgment, has never been regarded 
as absolutely exhaustive vide, Budhu Lol v. 
Ohattu Oope (3) and Ramendra Noth 
Roy v. Bro : endra Nath Date (2). The 

Allahabad High Court has not fell the 
necessity of defining the term 'judg¬ 
ment,* because it has held that the right 
of appeal given by the Letters Patent is, 
in respect of an order made under the 
Civil Procedure Code, controlled by the 
provision of eection 104, Civil Procedure 
Code. Now section 588 of the old Code, 
which has now been replaced by section 104 
and Order XLIII, rule 1 of the new Code, 
enacted that an appeal lay from the order 
specified in that seetion and from no other 
orders, and it was consequently deoided 
by a Pull Bench of that Court in Muhammad 
Naim-uLlah Khan v. 1 sin-ul lah Khan (4) 
that danse 10 of the Letters Patent was 
controlled in its operation by section 588, and 
that no appeal lay under the Letters Patent 
from an order passed under the Code if 
it was not one of the orders enumerated 
in that eeofcion. Section 104 of the new 
Code, however, expressly saves the right 
of appeal otherwise provided by “any law 
for the time being in force,” but a Division 
Bench of the Allahabad High Court in 
Pxare Lai v. Madin Lai (5), has again 
adopted the rule enunciated in Muhammad 
Naim ullah Khan v. Ihsan ullah Khan (4) 
on the ground that sub section (2) of 
section 104 makes the appellate orders final 
and takes away pro tanto the right of appeal 
conferred by the Letter Patent. It seems to 
os that the object of the Legislature in 
enacting sub-section (2) was to make it clear 
that there was no second appeal under 
tbe Code from the orders specified in sub- 
seotion (1) of section 104, and that sub¬ 
section (2) was not intended to override 
tbe express provisions of the Letters Patent. 

In the case of Hurrith Ohundtr Ohowdhury 
Kali Sunderi Lebi (6) their Lordships of the 


(3' 39 Ind. Caa 465; 44 C. 804 & 816; 21 C. W. N. 
269; 25 C. L. J. 193; 18 Cr. T % J. 497. 

<4> 14 A. 226; A. W. N. (1892) 14; 7 Ind. Dec. 
(n. a.) 515. 

(5) 39 Ind. Cas 450; 39 A. 191; 15 A. L. J. 4*. 

(6) 9 C. 482; 10 I. A. 4; 12 O. L. R. 511; 7 Ind. Jar, 
101; 4 Sar. P. 0. J. 406j 4 Ind. Dec. (n. c.) 970(P. 0.1. 
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Privy Oouneil made the following important 
observations, '*11 only remains to observe 
that their Lordships do not thick that 
section 583of Aat X of 1877, wbiah has the 
effeet of restricting osrtain appeals, applies 
to such a case as this, where the appeal is from 
one of the Judges of the Court to the Fall 
Court/* We do not agree with the learned 
Judges of the Allahabad High Court when 
they say, vide Banno Bibi v, Mthix Husain 
(7), that these observations were confined to 
the facte of that particular oase. We con* 
cider that the general provision contained in 
Bsction 104 does not take away by implication 
the right of appeal conferred in express terms 
by the special provisions relating to appeal 
to be found in the Letters Patent and this is 
the view taken by the High Courts of 
Calcutta, Madras and Bombay in Tooltee 
Monty Datsee v. Sudevi Daetee (8), Sobha - 
pathi Ohetti v. ftaraydnasami Ohetti (9) and 
Secretary of State for India v. Jehangir 
Maneckji Oursetji (10). 

• Coming now to the definition of the 
expression ‘judgment** given by the Madras 
High Court we find that the earliest Madras 
case which deals with this matter is that of 
D eSouea v. Ooles (11). In that case Mr. 
Justice Bittlaston said, “the words, judgment* 
...cannot be limited to the final judgment in 
the suit, bnt must be held to have the more 
general meaning of any decision or determina¬ 
tion affecting the rights or the interest of any 
suitor or applicant.... When the language 
giving the appeal is so general in its terms as 
that contained in the 15th clause of the Char¬ 
ter, it if, we think, impossible to prescribe 
any limits to the right of appeal founded 
upon the nature of the order or decree appeal¬ 
ed frem.** It is difficult to endorse the view 
contained in the second sentence of the 
passage qnoted above# There can be no 
doubt that this definition is much too wide, 
and it has now been superseded by another 
definition which appears to be the best defini¬ 
tion attempted so far. In Tul;aram Eo *> v. 
Alagappa Ohettiar (12) it was rightly pointed 

(7) 11 A. 876: A. W. N. (1869) 70; 6 Ind. Deo. 

(n. b.) 667. . , 

(8) 26 0. 361; 3 0. W. N. 847; 13 Ind. Dec. (N. a ) 

834. 

(0) 26 M. 666; 11 M. L. J. 346. 

(10) 4 Bom. L. R. 842. 

(11) 8 M. H. 0. R, 384. 

(12) 8 Ind. Cas. 840,36 M. 1; (1910) M, W. N. 697; 
8 M. L, T, 468; 21 M. L. J. 1. 


out that in order to decide whether an adjudica¬ 
tion should be treated as a ‘judgment’ regard 
should be had, not to the form of the adjudi¬ 
cation, but to its effect upon the suit or other 
civil proceeding in which it was made. In 
that os si Sir Arnold White laid down the 
following test:—“if its effect, whatever its 
form may be, and whatever mey be the nature 
of the application on which it is made, is to 
put an end to the £u r t or proceeding so far as 
the Court before which the suit or proceeding 
is pending is concerned, or if its effect, if it is 
not complied with, is to put an end to the suit 
or proceeding, I think the adjudication is a 
judgment witbio the meaning of the clausa/* 
Itwill be ob&erved that this definition furnishes 
a better and a surer test for deciding the 
questiop whether an adjudication is or is not 
a judgment than that given by Sir Richard 
Couch in the case of Justices of the Feice for 
Oalcutta v. Oriental Oat Company Limited (l) 
If an adjudication puts an end to the cuit or 
appeal, or if its effect, if it is not complied 
with, is to put an end to the suit or the appeal, 
then it is clearly a judgment. The difficulty, 
however, arises when an adjudication 
has no such effect upon a suit or appeal, but 
disposes^of only an application made in a suit 
or appeal. Now there can be no doubt that 
it is not every application which results in 
an adjudication which can be held to be a 
judgment. In the Madras case, cited above. 
Sir Arnold White draws a distinction between 
an application which is nothing more than a 
step towards obtaining a final adjudication in a 
suit and an application which is an independ¬ 
ent proceeding ancillary to the suit and 
instituted not as a step towards judgment but 
with a view to render the judgment effective, 
if obtained. He considers that while an 
adjudication on the former would not- be a 
judgment an order terminating thelatter would 
come witlia the purview of that expres¬ 
sion. 

Now, there are a large number of applica¬ 
tions in respect of which it is easy to 
determine whether they belong to one cate- 
gory or the other. For example, application* 
for transfer, iummoning witnesses, issue of 
commission for the examination of witnessec, 
adjournments, directing a party to produce 
and give inspection of documents, framing an 
issue, are clearly those on whieh an adjudica* 
tion cannot be regarded as a judgment. On tbo 
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other hand, applications for the appointment of 
a Receiver, issue of an interim injunction, etc., 
belong to the second clasp, in which the order 
disposing of tbe application would be a jedg- 
ment appealable under the Letters Patent. 
Indeed, to this slass may be assigned all tbe 
applications, the orders on which are appeal- 
able under eeetion 104 or Order XL11I, rule 1, 
of the Cede of Civil Procedure. There are, 
however, several applications in respect of 
whish the dut'nction drawn in the Madras 
ease cannot be of much practical assistance in 
deoiding whether the order thereupon 
should be a jadgmenfc within tbe meaning of 
the Letters Patent, Applications for a man- 
damns, leave to defend in a summary suit, 
on a negotiable instrument, etc., may be cited 
as examples of this type of applications. 
’1 here is no sure guide for deciding whe¬ 
ther an order terminating an application of this 
character is or is not a judgment, and it is 
for this reason that the High Courts have, in 
respect of orders passed therein, taken 
divergent views; for instance, an order direct¬ 
ing a mandamus to issue to a public body to 
compel it to refer a Question of compensation 
to arbitration has been held by the Calcutta 
High Court in Jutiicei of the Peace for 
Calcutta v. Oriental Gas Company, Limitel (1) 
not to be a judgment, but this view has been 
dissented from by the Madras High Ocurfc in 
Tuljaram Ecw v. Alcgoppa Chettiar (12). 

It is clear that, in the alsecce of an authori¬ 
tative deGnition binding upon all the High 
Courts, there is bound to be seme divergence of 
judicial opinion on the subject. It is, tbeie- 
fote, impossible to lay down aDy definite rule 
which wcnld meet the requirements of all tbe 
cases, ard the only thing which can be said 
is that, in determining whether an order 

constitutes a judgment or not, tbe Court most 
take into consideration the nature of the 
order and its effect upon the civil proceeding 
in which it was made. 

The case with which we are concerned 
does not, however, present any real 
difficulty. It is beyond dispute that 
the decision of the learned Jcdge con- 
firming tbe order of (be Distriot Judge 
put an end to the appeal which same np 
before him, and it must, therefore. be hold 
to be a ‘judgment 1 within the meaning of 
clause 10 of the Letters Patent. We are 
accordingly of opinion that the preliminary 


objection is not well fonndel and mast be 
overruled. 

On the merits we are unable to endorse 
the conclusion of the Single Bench and con¬ 
sider that the suit is governed by the pro¬ 
visions of the Punjab Limitation Act, I of 
1930. It is common ground that the 
alienor died in 1901, after the date of 
the enforcement of tbe Act, and it baa 
been repeatedly held, vide , inter alia , 

Mahna Singh v. Lxdha Singh (13) that an 
action to recover possession of ancestral 
land alienated by a male proprietor sub¬ 
ject to the Customary Liw of tbe Panjab ia 
governed by the provisnns of the aforesaid 
Act, if the death of the alienor, which gives 
rise to the cause of action for a suit for pos¬ 
session, takes place after tbe enforcement of 
the Act. It i j , however, urged that Article 2 
of the Schedule to tbe Act, which is the only 
prevision governing a tuifc for possession, 
refers to a ruit by the “heir” of the alienor, 
and that tbe plaintiff Sanwal Singh waa not 
the heir of Bagbela within tbe meaning of the 
above Article. Now, it appears that one 
Baeawa Singh was the nearest reversioner of 
Bagbela, but that be assented to tbe aliena¬ 
tion and attested the deed of gift executed by 
Bagbela. Baeawa Singh, however, survived 
Bagbela and is said to have d:’el only four or 
five years before the institution of the suit, 
and it is, therefore, contended that on the date 
of Bagbela’s death Basawa Singh was his 
heir, and that Sanwal Singh was "only 
a remote reversioner who became entitled 
to possession after the death of BagheVs 
heir.” 

We have contidered this argument, but we 
do not think that it takes tbe caee out of the 
purview of the aforesaid Article. The whole 
soheme cf the Act makes it clear that tbe 
object of tbe Legislature was to remove an 
uncertainty about titles to land by compellirg 
the relatives of the male proprietors to im¬ 
peach their alienations within a limited 
period, namely, twelve years from one of tbe 
date3 epeoified therein. It was intended that 
the title of tbe alienee should be immure 
from attack, if the alienation in his favonr 
was not contested within twelve years from 
the date mentioned in the third column of the 
Schedule. Artiole 2, which deal) with a sail 

(13) 49 Ind. Cas, 703j 18 P. R. 1919, 
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for pOEEeiBioD, should ba read with Article I, 
which prescribes the period of limitation for 
a suit for a declaratory decree, and it seema to 
db that the word “heir" need in the former 
Article connotes the same person or persons 
as the expression eon or reversioner," in the 
latter Article. The word “heir" denotes a 
person who succaeds by descent to an estate 
of inheritance, and it is beyond doubt that as 
Io?g as a proprietor is living he has no heir. 
The person impeaching bis alienation and 
seeking a declaratory decree cannot, therefore, 
be designated by the term ‘heir/’ and is con¬ 
sequently described as “son or reversioner." 
It is only after the death of the proprietor 
that the “son or reversioner" becomes his 
heir. 

The plaintiff San wal Singh, when seeking 
to recover poseeision of the property of 
Baghela, claims to he bis heir, and it seems 
to ns that the suit as brought by him 1*9 a suit 
by Baghela’s heir. Whether he oonld or conld 
not have claimed the property immediately 
after the death of Baghela is beside the po’nt; 
the question ir, whether the suit as brought 
by him is a suit by the heir of the proprietor. 
In order to determine whethir an action is 
governed by a particular provision of the Lxw 
of Limitation the Court has only to pernse the 
plaint and to decide whether upon the aver¬ 
ments o nt&ined therein the claim comes 
within that provision. Now if the claim ia the 
present ciee is one by the heir of the alienor 
to recover possession of the property alienated 
by him, (and we consider that there caD be 
no reaeonable doubt on that point) the CJcurt 
is not oiled upon to go into the history of the 
question whether the plaintiff was or wai not 
entitled to inherit the estate immediately after 
the alienor’s death. 

It is urged that the plaintiff could tot sue 
for pcsseeeicn during the lifetime of Basawa 
Singh, that his right to possession accrued 
for the first time on the latter’s death, and 
that the date of that death should be regard¬ 
ed as the terminui a quo fer the period of 
limitation prescribed fer the suit. Now, 
at Burning that the plaintiff’s right to posses¬ 
sion did not accrue until the death of Basawa 
Singh, we consider that the Legislature has 
drawn a clear distinction betweon the date on 
which the right to sue accrues and the date 
from which the period of limitation begins to 
run. Indeed, it is laid down in express terras 
tb&t if no declaratory decree has baea obtain¬ 


ed, in respect of an alienation, the period of 
twelve years for a tuifc for possession is to be 
counted from the date of the mutationin res¬ 
pect of the alienation, or, in the absence of 
mutation, from the date of the alienee obtain¬ 
ing possession, etc., as the case may be; and it 
is by to means a rare thing that a suit for 
possession is barred by limitation though the 
right to sue for pcsseseion has not yet accrued. 
The argument that the contention urged by 
the defendant would lead to an anomalous 
position dee* Dot appeel to us, because it is 
beyond doubt that the provisions of the Aot 
are nnt fret from such anomalies. The reason, 
however, is not far to seek. The olject of 
the Legislature was to ensure, without leaving 
any loophole,thatthe title of the alienee should 
not remain in doubt for more than twelve 
years and that object has been achieved 
regardless of aoy anomalies or absurdities 
which may arise in special cases. 

We, must, however, point cut that it would 
also be absurd that each successive rever¬ 
sioner should have twelve years for a suit for 
poseesBion from the date of death of the pre¬ 
ceding reversioner. According to this con- 
tention an alienation could bd attaoked after 
the expiry of even a hundred years, a result 
which is much more absurd than that pointed 
cut by (he learned Ooursel for the plaintiff. 
It may betbat the framers of the Act did rot 
anticipate all the results which flow from its 
provisions, bat we have to interpret the 
Statute as we find it. 

We accordingly hold that the action brought 
by the plaintiff comes within the ambit of the 
Act aud as it was brought after the expiry 
of twelve years from the date mentioned in the 
Schedale to the Act it is barred by time. 
We, therefore, accept the appeal and, revere- 
iog the judgment cf the Single Bench, dismiss 
the 6uit with coats throughout. 

s. ©. 

Appeal accepted, 
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CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree No. 2770 

cf 1919. 

February 6, 7922. 

Present :—Juntise Sir N. R. Obatterjea, Kt., 

and Mr. Justice Pearson. 

N1TYA GOPAL TEW ARY and others — 

Appellants 

versus 

RAMSASI ROY and otheri—Defendants 

— ReBJ O «DENTS. 

Pleadings—Suit jor possession of mortgaged property 
— Mortgage-bond challenged as fraudulent—fraud 
not proved — Amendment — Suit, whether can he con • 
verted into suit for redemption—Discretion of Court. 

In the absence of speoial ciroumstanoes, a suit to 
recover possession of a plot of land on a declaration 
that a mortgage-bond was fraudulent, collusive and 
without consideration, when the case of fraud has 
failed, cannot be converted into a suit for redemption 
of the mortgage : but it may be so converted, in the 
discretion of the Court, if the mortgage is valid and 
binding and the circumstances of the case permit it. 
[p. 395, col. 1.] 

A plaintiff must ordinarily succeed on the case 
he has made in the plaint and, unless there are 
Bpeoial circumstances, an action instituted for 
purposes absolutely inconsistent with redemption 
cannot properly be converted into an action to 
redeem, as it would in reality amount to the conver¬ 
sion of a suit of one character into a suit of another 
and inconsistent character, [p. 395, col. 1.] 

QhurpheTcni v. Purmeshar Dayal, 6 C. L. J. 651 at 
p 65 ,J , Kokilasari Dasi v. Rudranand Goswami , 6 C. L. 
J. 627, Bal Ktshan Lai v. Topeswar Singh , 14 Ind. Cas. 
846; 15 0. J j, J. 416; 17 C. W. N. 319 and Ram Dao 
Mondal v. Indromont Dasi, 3 C. W. N. 325, referred 
to. 

Appeal against the decree of the Subordi- 
nate dodge, Firjt Court, Hoogbly, dated the 
8 th of September 1919, affirming that cf the 
Munsif, First Court at Arambag, dated the 
82nd of April 1918. 

FACTS appear from the judgment. 

Babus Hemendra Nath Pei and 
Qcpendra N . Das t for the Appellants.—The 
lower Appellate Court should have given us 
an opportunity to redeem the mortgage. 
That crurse was followed in the case of 
Bal Kishan Lai v- Topesunr Singh (1). There 
although the plaintiff fa l:d in his main oju- 
tention he wf s allowed to redeem. 

Babu Manmatha Nath Roy t for the Respond¬ 
ents.—Where, as in this ease, possession bas 
been sought on the ground that the mortgage 
itielf was fraudulent and the allegation of 

( 1 ) 14 Ind. Cas. 8-5; 5 C, L, J. 44"; 17 C. "W. N. 
219. 


fraud has failed, the suit cannot be allowed 
to he converted into one for redemption: 
Koktlasari Dasi v, Rudranand Goswami (2), 
Ghurphekni v. Purmeshar Dayal (3). Mookerjee, 
J., who was a party to the decision in 
Bal Kishan LaVs case (1) was also a party 
to tbe^e decisions. Refers also to Ram 
Dao Mo.idal v. Indromoni Dasi (4) and to 
Gordon v, Horsfall (5). 

[N. R Ohattijia, J.—This case was bafore 

the Judicature Aots.] 

Bal Kishan LaVs cate (l) is not in point. In 
cise the validity of the mortgage was not 
challenged, what was attacked was the decree 
and the execution proseedings, 

Ths neseesa^y paities are wanting—the 
Thakur and Tiwari have not been made 
parlies. 

Babu Bemend'a Nath Sen , in reply.—Tha 
Code gives your Lordships power to grant leave 
to amend the plaint at any stage. 

IN. R, OuATTiRJiA, J.—But not so as to 
alter the wbo’e character of the plaint]. 

Your Lordships will allow the amendment 
to Bave the expanse and delay of another 
litigation. 

(N. R, Ohattebj*', J.—As the Thakur ia 
not a party, even if we make an order in your 
favour the order will ba iufrustuous.J 

JUDGMENT.—The question raised in the 
appeal is whether the plaintiff should bj 
allowed to redeem in the present suit, whieh 
is one for resovery of possessior, on a 
declaration that the mortgage-bond was 
fraudulent, collusive and without considera¬ 
tion and that the decree obtained, therefore, 
was also fraudulent and collusive. 

It is found by the Courts below that the 
mortgage was not fraudulent and the suit 
was accordingly dismisred. 

It is contended before nr, as it was before 
the lower Appellate Court, that the plaintiff 
should be allowed to redeem in the present 
suit and in support of that contention the 
case of Bal Kishen Lai v. Topeswar Singh (I) 
is relied on. 

In that case it appears that there were 
allegations of fraud which had failed, but 
notwithstanding that the plaintiff was allowed 
to redeem in that suit. It is to be observed, 
howfver, that what was attacked as 

12) 5 C. L. J. 527- 

(3) 6 C. L. J. 653 at p.659. 

(4) 3 C. W. N. 326. 

16) (.846, 6 Moo. P. C. 39C; II Jar. 569; 13 E. B. 
543; 70 B, R. 48. 
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fraudulent was not the mortgage bat the 
decree which was obtained upon the mort¬ 
gage against the father of the plaintiff who 
was the Kartha of a Mifcakshara family. 
Tbatdesieion of Mookerjee, J , oannot he said 
to be directly in point. 

On the other hand, Mr. Jastioe Mookerjee 
diecusEed this question in two earlier 
oaseB. In Kokilasari Dasi v. Budranand 
Qotwami (2) where it was held that “a 
plaintiff xnnet ordinarily ensseed on the 
saee he has made in the plaint and that, 
nnlesB there are epesial sirsamstanses, an 
astion instituted for purposes absolutely in 
soneistent with redemption, cannot properly 
be converted into an astion to redeem.” 

In another ease Qhurphekni v. Purmethcr 
Dayal (3), it was held that “where 
a plaintiff has rested his sate upon fraud, 
when the sase of fraud has failed, he cannot 
be permitted to support it upon an entirely 
different and inconsistent ground. Although, 
therefore, a suit, brought as one for posses¬ 
sion, may, in the discretion of the Court, 
where the sirsnmstai oas of the ease 
permit it, ba converted into one for 
redemption on the assumption that the 
mortgage was valid and binding, a 
plaintiff must ordinarily luiceed on the 
sase he has made in the plaint, and that, 
unless there are special cirsumstancer, an 
action instituted for purposes absolutely in¬ 
consistent with redemption cannot properly 
be converted into an action to redeem, as 
it would in real.ty amount to the conversion 
of a suit of one character iDto a suit of another 
and inconsistent character.” 

These cases do not appear to have been 
cited before the learned Judges in the case 
of Bal R ishon Lol v. Tcpettoor Singh (1). 
Although the decision on the question 
whether a suit for possession oan bs con¬ 
verted into a suit for redemption are not 
uniform, no case has been cited in support 
of the contention that, where the mortgage 
has been challenged as fraudulent, and the 
fraud attempted to be proved and the 
plaintiff failed to prove it, he should be 
allowed to redeem. 

On the other hand, in the case of Bam 
Lao Mondal v. Indromoni Dasi (4) Mocpher- 
Bon, J., observed: *'l know of no care in 

which a suit based on fraud and fought 
cut on the ground of fraud and dismissed 
in the First Court on the ground of there 



having been no fraud has, in the Appellate 
Court, been converted into one for re¬ 
demption.” 

We are unable to bold that there are 
any special circumstances in the sase. It 
is unnecessary to discuss the matter further 
because that is not the only difficulty in 
the way of the r l untiff. The property has 
been found to have been dedicated to a 
Thakur and the Tbakor is not a party to 
the suit. Any decree for redemption passed 
against the defendants in the absence of 
the Tbakur w< uld, tbere f ore, ba iofructuous. 

In these circumstance*, we think that 
the present suit mus< fail. This, however, 
will not prevent the plaintiff from bringing 
any suit that he may be advised for re¬ 
demption. 

The appeal must accordingly be dismissed 
with costs. 

X. K. 

Appeal dismissed, 


LAHORE HIGH COURT. 

Second Oivil Appeal No. 1258 of 1921, 

January 16 , 1922. 

Present : —Mr. Justice Martineau. 

IMAM DIN— Plaintiff — Appellant 

versus 

JALAL— Vendor and NATHA SINGH— 
Vendee—Defendants—Respondents. 

Pre emptxon—Mortgagee pre-emptor—Acceptance of 
mortgage-money from vendee—Delay in institution of 
pre-emption suit — Waiver. 

The mere acceptance of the mortgage-money by a 
mortgagee from the vendee of the equity of redemp- 
tion or his omission at the time to express a desire 
to purchase the property does not amount to a 
waiver of his right to claim pre-emption, [p. 390, 
col 1.] 

Fazaldad Khan v. Sa-wan Singh, 37 P. B. 1908| 
39 P. L. B. 1908; 30 P. W. B. 1908, followed. 

Bawa Lehna Singh r, Jagan Nath, 138 P. E. 1888, 
Mehta Chandras t. Malik ltbar Khan, 164 P. L, B. 
1906, distinguished. 

A pre-emptor is allowed by the law twelve 
months to make up his mind whether he will sue 
or not, and any delay in suing is immaterial pro¬ 
vided that the suit is within the period of limitation, 
[p. 390, col. 2.] ... 
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Fazaldad Khan v. Sawan Singh, 37 P. R. 1908, 
89 P. L. R. 1908; 30 P, W. R. 19C8, followed. 

Baijnath Ram Ooenka v. Ramdhari Choivdhury , 35 
C. 402; 10 Pom. L. R. 263; 12 C. W. N. 419; 7 C. L. 
J. 31*; 18 M. L. J. 116; 36 I. A. 60;3M.L. T. 49 (P. C.l, 
distinguished. 

Sesond appeal from a deoree o! (he 
AdditioDal Judge, Sheikhupnra at Lohare, 
dated the 3rd Marsh 1921, affirming that of 
the Senior Subordinate Judge, Sheikhupnra, 
dated the 21st December 1920. 

Lala Amir Ohand Meht i, for the Appel¬ 
lant. 

JUDGMENT —The plaintiff sacs to pre¬ 
empt land whieh was sold by the 6rst defend¬ 
ant, Jalal, to the eesond defendant Natha, 
Singb. Rapees 800 ontof the pureha6e>money 
were left with the vendee for payment to the 
plaintiff, to whom the land had been mort 
gaged. The Courts balow have aoncurred in 
dismissing the snit on the ground that the 
plaintiff waived his right of pre emption by 
aaaeptiog tbe mortgage money from the 
vondee without demur and without setting up 
bis alaim. The plaintiff has hied a seeond 
appeal in this Court. 

The Oourt9bave not notiaed the faat that 
the reeeipt given by the plaintiff for the 
mortgage-money rcoites, not that he reaeived 
the money frcip Natha Singb, but that he 
reaeived it from Jalal through Natba Singb, 
with whom it was deposited. Faitber, in 
Fazaldad Khan v. Sawan Singh (1) it was 
held that the there aaaeptanae of hi j money 
by a mortgagee from the vendee, or his 
omission at the time to express a desire to 
purehase the property is not a waiver of his 
right to alaim pre-emption. 

Bowa Lehna Singh v. Jagcn Nath (2) whieh 
has been relied on by the Courts lelow, is 
alearly distinguishable as in that ease the 
mortgagee had eleated to reeognise tbe 
validity of the sale by demanding bis money 
from the vendee and this distination was 
pointed out in Fazaldad Khan v. Sawan Singh 

0 ). 

Mehta Ohandrat Malik v, Itbar Khan (3), 
referred to by the lower Appellate Court is 
also distinguishable as in that ease the vendee 
had sent a formal notiae to tbe mortgagee 
that he, the vendee, had bought the property 
and that the mortgagee should takehis money. 

(1) 37 p. R. IS08; 39 P, L, R. 1908; 30 P.W. R. 1908. 

(2) 138 P. R. 1888. 

(3) 164 P, L. R. 1906, 


The learned DUtriet Jadge has also laid 
stress on the faat that the plaintiff stood bv 
while the vendee prosseded to break up part 
of tbe land in disrate, whieh at tbs time of 
the sale was left waste, and that he did not 
bring his suit till l\ months after the redemp¬ 
tion of tbs mortgage. B it the ruling of 1933 
mentioned above is also an authority for hold¬ 
ing that mare delay in suing is not a waiver 
of the plaintiff’s right of pre-emption, A 
pre-emptor is allowed by the law twelve 
months to make up hi3 mini whether he will 
sue or not, and any delay in euiog is im¬ 
material provided that tbs suit is within the 
period of limitation. 

The lower Appellate Court has qiofced 
Baijnath Ram Qosnki v. Ramdhari Chowihury 
(4\ io which it was held that the right of 
pre emption must ba exersisal with th9 ut¬ 
most promptitude and that any uoreasonabla 
or unneoassary delay, is to be sonstruad as an 
election not to pre empt. But that sate re¬ 
lated to a right of pre-emption under the 
Muhammadan Law, and is, therefore, qiite 
inapplicable to the present sasa. 

I hold, therefore, that plaintiff's conduct in 
aecaptingthe mortgage-money without assert¬ 
ing his right of pre-emption, and in waiting 
for 7| mouths bsfore bringing the sui^ i§ not 
a waiver of his right of pre emptioD. I 
accordingly acoapt the appeal, set aside the 
deoree of the lower Appellate Court, and 
remaod tbe case under Order XLI, lule 23, 
Civil Prooedure Code to that Conrt for the 
disposal of the appeal before it according to 
law. The Court-fee on the mem)randam of 
appeal in tbisOourt will be refunded and other 
•oits will be co^ts in the ca»e. 


8. D. 


Appeal accepted ; 
Cate remanded , 


(4) 85 C. 402; 10 Bom. L R, 253; 12 C. W. N\ 419- 
7 C. L.J.318; 18 M. L. J. 116; 3> I. A. 00; 3 M. L. T. 

349 (P. 0.). 
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KAftTJPFA GOUNDAN V. MUDALI GOUNDAN. 

MADRAS HIGH COURT. 

Second Civil Aipecl No. 5S6 op 1920. 
November 23, 1921. 

Preterit:- —Mr. Justice Kumaraswami Sastri 
. . aod 

Mr. Justice Devadoss. 

KARUPPA GOUNDAN —Defendant 

— Appall* nt 
tertut 

MUDALl GOUNDAN and cthers— 
Plaintiffs—Respondents, 

Hindu Law—Surrender of estate by xcidotv—Reserva¬ 
tion of absolute es‘ate in portion for maintenance — 
Validity of surrender. 

A surrender by a widow of her husband’s estate 
is not invalid merely because she bargains for an 
absolute estate in a portion of the estate for her 
maintenance, so long as the lands allotted to her 
for maintenance are not in excess of her requne- 
ments for maintenance and the transaction is other- 

*wis0 f&ir, 

A reservation for maintenance to be valid need 

not be only of a life-estate. . . 

' BhagwatKoerv. DhanuJidhari prashad Singh, 5 6 ina, 
Cas. 847; 47 C. 406 ; 37 M. L. J. 513; 17 A. L. J. 1036; 
(1919) M. W. N. 860; 1 P. h, T. 1; 2 U. P. L. R. 
(P. 0.) 27; 46 I. A. 269; 22 Bom. L. R. 477; 24 C. W, 
N, 274; 12 L. W. 106 (P. 0.>, referred to. 

• Second appeal against a decree of the 
Gocrfc of the Subordinate Judge, Coimba¬ 
tore, in Appeal Suit No. 52 of 1919, pre¬ 
ferred against a decree of the Court 
of the District Munsif, Tiruppur, in Original 

Suit No. 66 of 1918. 

Mr. A, Krithnatwimi Aiyar , for tbe 

Appellant. , . 

Mr. A. Visvanatha Aiyar , for tbeRespondent. 

JUDGMENT —We are of opinion that Ex¬ 
hibit 1 erd II and the evideDie in the case 
ebow that there was a surrender by the Eea0 ” 
defendant to the third defendant of all the 
properties she was in possession of aa wi ow 
and that she got a sum of R9. SCO ai d an 
yielding about Rs. 25 a year absolutely for 
her maintenance. There it nothing in ® 
evidence to show that the transaction evidence 
by Exhibits 1 and 11 was a device by the widow 
to get an absolute estate in a portion o er 
husband's property. It is in evidence a 
■he would require at least Rs. 4 a mon or 
her -maintenance and that the land s is 8° 

would yield about Rs. 25 a . ® 

interest on the sum of Rj. 500 and the yis 
of tbe land would hardly be sufficient tor 
her maintenanse. Having regard to ® 
•x’eut of tbe laude surrendered by her aua 


the jield, it is difficult to see why she 
should have entered into the transaction 
evidenced by Exhibits I and II if her object 
was not bena jiie. < 

The next question ii whether the fact 
that the got an absolute estate in the land 
which she got fer ter maintenance and in 
Rs. tOO given to her would render the 
surrender invalid. In the caee of widows 
entitled to maintenanse it is open to them 
to get propertiei absolutely in lieu of their 
•laim and there is no reason why a surrender 
by a widow should be invalid whare the 
bargains for an absolute estate in a portion of 
the estate for her maintenance so ioDg as tbe 
lands allotted to her for maintenance 
are cot in excess of her requirements for 
maintenance and the transaction is other- 
wife fair. No authority is sited for the 
view that the reservation for maintenance 
which would, under the decision of the 
Privy Council in hhagwit Koef v. Dhanvk - 
dhari Frashid Singh (l), be valid should be 

only of a life estate. 

We are of opinion that there was a valid 
surrender by the 2nd defendant in favour of 
the 3rd defendant, who is the father of the 
plaintiffs, and that tbe suit by tbe plam'iffa 
is not maintainable. 

We reverse the decrees of the lo*er Courts 
and dismiss the plaintiff’s suit w.th costs 

throughout. 


y . c. p. 

c 

s. D. 


Appeal allowed , 


(I) 63 Ind Cas. 347; 47 C. <460$!37 M. L. T. 513; 17 
L Ti T 1036* (l9l9) M. W. N. 860; l Pc L. 1. I; 

, ’ L R. (P. 0.) 27; 46 I. A. 259; 22 Bom, L. R. 477; 

f! W. n! 274; 12 L-, W. 105 (P. C.). 
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CALCUTTA HIGH COURT. 

ApP*iL«l PROM ApPILLiTB DeCRPIS Noj. l£94 
CP 1919 ikd 216 and 521 OP 1920. 
January 6, 1922. 

Present Jnstise Sir N. R, Chatterjeo, Kr., 

and Mr. Justite Panton. 

TE JENDRA CHANDRA. DHAR, Executor 
to the Estate of late RAM DHAN DHAR 

^Plaintiff—Appellant 

t ersus 

In No. 1894 of 1919. 
DHRQADAS DDTT and others— 
Defendants —Respondent!. 

Im No. 216 o» 19 JO. 
DURQADAS DUTT aid otheri— 

DlFE tfDANTS-RI8POMDENT8. 

In No. 52*: of 1920. 
DURGADAS DTJTT and others — 
Defendants—Respondints. 

Revenue sale—Wilful default — Fraud—Purchaser 
joining in fraud after default and before sale, position of. 


■ 

A fraudulent motive of the proprietor, who pur- 
posely defaults in paying revenue, cannot affect the 
rights of a bemo fide purchaser at the sale. But a 
purchaser, who joins in the fraud after the default 
and before the sale, which is the machinery by which 
the fraud is to be carried out, and with knowledge 
thereof, cannot be permitted to enjoy the benefits 
which result to a bona fide purchaser at a sale for 
arrears of revenue. The rights of such a purchaser 
are not higher than those of a purchaser at a 
private sale. [p. 401, col. 1.] 

Nawab Sidhee Nazir AH Khan v, Ojoodhyaram Khan. 
6 W. B. P. 0. 8?; 10 M. I. A. 540; 1 Ind. Jur. 185; 2 
Bar. P. C. J. 168; 1 Suth. P. C. J. 635; 19 E. R, 1076, 
Sreenath Ghose v. Rurnath Dutt, 18 W. R. 240; 9 B. 
L. R. 220, Uarendra Lai Roy v. Salimullah , 7 Ind. 
Cas. 21; 12 O. L J. 336 and Uma Charan v. Midnapore 
Aemtndary Co., 26 Ind. Cas. 18 3, 20 0. L. J. 11 , 19 
0. W. N. 270, referred to. 


Appeals against the deorees of the Additional 
Distrift Judge, Chittagong, dated the 23rd 
of Jane 1919, modifying that of the Munsif, 
Fourth Court at Patiya, dated the 20th of 
April 1918. 

F ACTS appear from the judgment. 

Babu Bam Ohandra Matumdar (with him 
Babu Dhirendra Lai Kastgir ), for the Ap- 
pellaut.—The plaintiff is the appellant. The 
appeal arises out of a suit for & hat possession. 
The plaintiff’s predecessor was austioa-;ur. 
chaser at a sab for arrears of revenue. The 
sale took place in 1911. The plaintiff’s oase 
is that the defendants are the tenure-holders 
of the mahal and hence the tenure is liable 
to be cancelled and the plaintiff is entitled 
to khas possession. The defence was three* 
{old vis. —(1) that the sale has not the 


effect of a revenue sale inasmuoh as there 
was a previous arrangement between the 
auction-purchaser and the outgoing pro¬ 
prietor; (2) that the tenure was a protected 
interest within the meaning of section 37 of 
the Revenue Sale Law, and (3) that the de¬ 
fendant is a cultivating raiyit having the right 
of occupancy in the land. The First Court 
held that the defendant was a tenure-holder 
and as such he had no protected in¬ 
terest in the land, that there was a pre¬ 
vious arrangement as alleged and hence it 
amounted to a sale. The First Court, there¬ 
fore, passed a decree for rent and m;sue pro¬ 
fits. On appeal by both the plaintiff and the 
defendant the lower Appellate Court agreed 
with the First Court on the first two points. 
With referense to the last point the First 
Court’s decree for rent was affirmed but 
mesne profits were decreed in accordance with 
the old rate of rent. The plaintiff now 
appeals to th s Court. The defendant b8d 
filed cross appeal. My point is that there 
having been no fraud iu Jaw, the effect of 
the sale was that of a revenue sale and 
recondly that the msne profits ought not 
to have been allowed at the old rate of rent. 
The previous arrangement was reduced into 
writing but was not called for and secondary 
evidence was gone into. I submit that can¬ 
not be done in ascordance with law. Sec¬ 
tion 66 of the Indian Evidence Act 
does not apply to cases of this nature. 
As regards mesne profits the Court below 
has affirmed the decree for fair rent. I 
would, therefore, be entitled logically to 
mesne proBfs on the basis of.^fa’r rent fixed 
by the Courts. The case ini Harendra Lai 
Bey v. Salimullah (1)J is distinguishable. In 
the present oase there were other bidders. 
Refers to Sreenath Ohose v, Hurnath Dutt 
(2). The arrangement in the present case 
was made after the properties were advertis¬ 
ed for sale. I submit there sould be no 
fraud iu a cjss like this, I sannot Buffer for 
anj a«t of the outgoing proprietor. All that 
the arrangement was for, was that a fair 
▼alue would be obtained at the sale. That 
•ould not possibly sonstitute a fraui in law. 

Babu Dwirkanath Ohuckerbutty (with him 
Babu Ohanira Sekhar Sen) t for the Respon- 
dents,—I hold under a kaimi d limi pottah and 

(1) 7 Ind. Oas. 21} 12 O.L. J. 336. 

(3) 18 W, B. 240, 9 B. L. B. 220, 
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the jamah is fixed ard consolidated. It 
does not lie in their month to question the 
•ontraet now. They earno> give orel evideme 
to prove alterations in the contrast of 
tenancy. Refers to Lakhi Ch.ran 8aha v. 
Hamid Alt (3), Sarbetwar Pair a v. Maharaja 
Sir Bijou Ohand (4», Maurg E yin v. Ma Shwe 
La (5), have been recorded in the fettle- 
ment proceedings as a raiyat, Refers to 
Promoda Bath Ecu v. Atir ud-din (6), Eccre- 
tary of SU ts for India v. Bigarr.bar N'inda (7). 
The suit for Tthos possession being dismissed 
on the ground that the sale was private the 
question does not lie. I would be protected 
under the terms of my contract. If the 
purchaser is bound by the contract no ques¬ 
tion of 6ettliD« fair rent can possibly arise. 

1 hold onder the terms of my lease. Refers to 
Z7ma Charan v. Midmpcve Zemindc ri Co. (8). 
The findings of fact all conclude the appeal 
as re gar d 8 the. question of lecondary evidence 
I submit it could be given according to tec- 
lion 66 of the Indian Evidence Act. 

Babu Earn C handra Matumdar replied in 

brief. 

JUDGMENT. 

In No. 1894 of i 919. 

This appeal aiiees out of a suit for A has 
possession of the laLds in dispute by 
the purchaser of an estate at a 

•ale for arrears of revenue. The defend¬ 
ants pleaded that by reason of an 

agreement between the defaulter and tbo 
purchaser the latter was not entitled 
to the benefit of a revenue sale, and that 
the defendants had a protected interest in the 
land which could net be annulled. The 
Gourts below found that the defendant s 
interest was that of a tenure-holder, and 
was not a protected interest, but that the 
sale in essence was a private sale, and the 
plaintiff, therefore, conld not get khas posses¬ 
sion of the land. The plaintiff has appealed 
to this Court. 

(8) 44 Ind. Oas. 543, 27 C. L. J. 284. 

(4) 03 Ind. Cas. 086, 20 0. W. N. 16, 31 C. L. J. 
833. T T 

(6) 42 Ind. Cas. 042, 22 0. W. N. 267* 16 A. L. J. 
826j 33 M. L. J. 648, 3 P. L. W. 186; 0 L. W. 777; 23 
M. L. T. 80, 27 0. L. J. 176; 20 Bom. L. R. 278; (1918) 
M. W. N.800, 46 0. 320; fi L. B. R. 114; 11 Bur. L. T. 
81, 44 I. A. 230 vP. 0.). 

(6) 11 Ind. Cas. 262, 16 0. W. N. 890. 

(7 > 46 Ind. Cas. 48, 27 0. L. J. 334. 

(8) 20 Ind. Caa. 182, 20 0. L. J. U* 19 0. W. N. 

170, 


OASES. 3:9 

It is found that the former proprietor 
Parno was heavily indebted, and that he 
purposely defaulted in the payment of 
Government revenue in order that the prop¬ 
erty might fetch a higher price than at a 
private sale. He had already twice done this, 
but his object had been frustrated by the 
tenure-holder depositing the arrears of 
revenue. He defaulted a third time, and 
on this occasion he entered into an agree¬ 
ment with Ramdhan (the plaintiff’s predeces- 
ior-in interest), before the sale, under which 
the latter was to purchase the property at 
the revenue sale. The price of the disputed 
tarof together with other mahalt was 
settled at Rs. 4,300, and it was agreed that 
if the price at the auotion sale was less than 
that amount, Ramdhan was to pay Parno the 
balance privately, but that if the bidding 
exceeded that sum, aod plaintiff had to bid any 
sum in excess of Rs. 4,303, the defaulter 
(Paroo) would refund such excess to Ramdhan. 
As security for the peiformanoe of the omtraofc 
Ramdhan deposited Rs. 1,000 with a third 
person (one Shamsnnder). As a matter of 
fact the bidding went up to Rs. 5,. 00 and 
Parno refunded the excess to Ramdhan. 

The learned District Judge has held that 
the wilful default of Parno in order that 
the revenue sale might fetch a higher price 
than a private sale was fraudulent. That 
fact by itself cannot affect the rights of the 
purchaeer if he is no party to the desigD. A 
proprietor of an estate may be unwilling to 
retain an estate, and if he defaults in paying 
revenue in order that he may get a higher 
price at the sale which entitles the pur- 
chaser to set aside all interests other 
than protected interests, his fraudulent 
motive cannot affect the rights of a 
bona tide purchaser at the sale, It is 
not found that there was any agreement 
between Parno and Ramdhan before there 
was default in paying the revenue. It is 
accordingly contended that the purchaser 
is Dot affected by aDy fraudulent design on 

the part of the defaulter. 

But the finding of the learned Addition¬ 
al Distriot Judge is “that Ramdhan Dhar 
knew what the real nature of the sale 
was, that it was essentially a private sale 
and not a revenue sale, and, if he knew 
that, it must reasonably be held that 
for the sake of obtaining an advantage 
(the advantage of the power to annul 
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incumbrances) he agreed in making tbe 
transaction ostensibly a revenue sale and 
that the advantage he thus obtained was 
an unfair advantage and was obtained 
by deciet, and that, therefore, he colluded 
with Purno and, along with Porno acted 
fraudulently.” Ramdban Dhar, the predeset- 
sor inioterest of the plaintiff, was then 
a party to this fraud and is bound by 
its com eminences. 

In the ease of Nawab Sidhec Nazir Ali 
Khan v. Ajocdhyaran Khan (9) the Judi¬ 
cial Ccmmittee held that it was a 
great fraud in a mortgage3 to attempt to 
deprive the mortgagor of his right of 
redemption by means of a dctitioui sale 
of the property for arrears of revenue. 
The agreement in that ease, however* 
was made with tbe purohaser before tbe 
default took place. But in Sreenatk 
Qhose v. Rwn'th Vutt (2) there was an 
actual arrear of rent for whioh a decree 
had b8en obtained and exeoution tbreatend 
before any negotiation took plaoe with 
the purchaser. Markby, J. t in that case 
observed :— Now, we are by no means 
sure that it is not tbe du'y of a lessor 
under cuch circumstances to do his utmost 
to postpone the sale, and so to protect 
the interests of his lessee, that is csrtainly 
what an upright and honest man would 
do under tbe oiroumBtances ; and it is a 
iu'a of English Law which seems to be 
founded on broad principles of equity 
which are applicable here also, that an 
intermediate landlord is bound to protect 
bis own tenant from all paramount claims, 
See Qiaham v. Allsopp (10). At any rate 
we .csDcol doubt that it is grogs fraud 
in the intermediate landlord to use his 
influence to urge on a sale for arrears of 
rent in order to secure to the purchaser 
the advantages of such a sale under the 
Act ; the intermediate landlord at the same 
time bargaining to receive ns a reward 
for bis services a share in the advantages 
thereby secured. And if this be a fraud, 
then to this fraud the plaintiff was a 
party ; and tbe sale being part of the 
machinery by which this fraud was 

(9> 6 W. R. P. C. 8? ; 10 M.I. A. 640* 1 Ind.' Juc. 
186; 2 Sar. P. C. J. 193; 1 Suth P. C. J. 635; 19 E, R', 
1076. ‘ 

110 ) (1848) 3 Ex. 185; 77 R. R. 5S2; 18 L. J. Ex. 
86j 164 E. K, 809, 


[1922 

. p 

effjcfced, we think it ought to be pat? 
entirely on one side ia c insidering the 1 
question now before u*, and that, as be* 
tween the plaintiff and the Bsparass, ths 
plaintiff ought to bo cmsidered, not as 
having the rights of an auction-purchaser 
under the Bengal Act, VIII of 1855, but 
only as having the right of a private 
purchaser.”- r 

This ciss was followed ia thj ones of 
Rirendra L*l Roy v. Salt nullah (l) an l 
Umi Oharan v. Midnapo'c Zsminiary Oo. (:). 
In thorn the agreement wi;h the purohasor 
appears to have taken plaoo before the 
default was committed though in the 
latter the final settlement of the price at 
whioh the purchaser was to purchaso the 
property at the sale took placo only on 
the day of sal3. Toe learned Judges in 
that case obiervad: --"in the sase bafore 
utho default was wilfully mad.-; the 
sale wao deliberately brought about though 
the judgment-debtor was able to pay the 
ju Igment deb'; the purchaser and the 
prise to be paid by them ware settler? 
in advinc ; here we have all tho charac¬ 
teristics of a private sale. It. was clearly 
an abuso of statutory provisions for sale of 
tenures in execution of decrees for rent* 
to bring about designedly a sale under 
such circumstances, so that the right of 
under-tenure holders might be destroyed, 
an unencumbered title conveyed to tbe 
purchaser, and the maximum of benefit 
conferred upon the defaulter. The trans¬ 
action in all ita characteristic] was a 
pr.vate sale, and if we were to regard 
it as a real rent sale, we would have 
to hold that an unscrupulous tenure*holder 
may sucoscsfully avail himself of the stringent 
provisions of the rent law, solely with a 
view to- id j are subordinate tenure-holder 
and to prefit by their detriment, while 
providing, by means of a secret arrange¬ 
ment with the intending purchaser, ample 
safeguards against any possible loss to 
himself by the transaction,” and held ‘'that 
the plaintiffs (the purchasers) musk bs 
treated as in no better position than a 
purchaser by a private transfer.” 

We think in the present ciss although 
R?mihan only joined in the fraud after the 
default had been made he cannot, by reason 
of his entering into the agreement bsfore 
tbs sale which was tho machinery by which 
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the fraud ?&a to be earried out, and with 
knowledge thereof, be permitted to ’enjoy 
to the detriment of others the benefits whiah 
result to a purchaser at a sale for arrears 
of revenue; and that Ramdhan did not by 
this transaction acquire rights higher than 
those of a purchaser at a. private sale. 

It is contended cn behalf of the aopcl’ant 
ibat the defendant not having called upon 
the plaintiff to produce the agreement, oral 
evidence was inadmissible to prove the terms 
of the agreement. But no objection was 
taken when oral evidence was adduced on 
the point. Had any objection been taken 
at the time the defendant might have oalled 
upon the plaintiff to produce the written 
agreement. We do not think, therefore, fcba' 
ihe objection should be entertained. 

fjinee Ramdhan did not • acqiira rights 
higher than those of a purchaser at a pr.vate 
Bale, it is unnecessary to fooeider whether 
the interest was a protected one. The 
plaintiff is not entitled to khas posseiaion, 
He is entitled only to the rent which was being 
paid previously to the sale. 

The suit io not ons for rent but the 
Oourts below have given a decree for rent 
toithout objection on the part of the de'endanfc 
on this point. We accordinply hell that 
the plaintiff should get rent at the rate pro* 
yided in the kabuliyat. 

The appeal is acoordingly dismissed. We 
direct that each party do beard ii own costs 
in all Oourtp, 

Jn the view we have taken ia the appeal, 
It ic unnecessary to consider the question of 
status of the defendants wtijh was dealt with 
by the Court bslow and which forms the 
subj'oVmatter cf the cross objsotions before 
us. The cross objections are accordingly 
disallowed, With regard to oro:s objections 
V3 make no order as to costs. 

. This judgment will govern the other appepla 
(Sacond Appeals Nos. 216 and 521 of 1920.) 
t, p. Appeals dismiss id. % 
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PATNA HIGH COURT. 

Appeals from OaiginilDeokies Nos. 101 and 
102 of 1919 amd Nos. 28, 2d, 30 and 32 

of 192 ). 

April 12, 1922. 

Present: —Mr. Justice Idas and Justice 
Sir John Buoknill, Kt. 

Mahant RA.MRUP GIRand oraERS — 

Appellants 

terms 

LAL OHAND MARWARI and ornses— 

Rispondihts. 

Hindu Law — Math—Alienation by Mahant—Suit 
to set aside—Cause of action—Property, vesting of, in 
idol and in Mahant , distinction between—Different 
causes of action—Legal necessity—Direct proof impos¬ 
sible—Recitals in sale-deed, value of — Mahant, whether 
41 trustee”—Limitation Act (IX of \Q'l8),Sch.I,Avt. 134, 
whether applicable to alienations by Mahant—Evidence 
Act (l of 1872J, 8. 108 — Presumption as to date of 
death, whether any—Parties to suit—Transferee 
pendente lite, whether necessary party. 

Where property is vested in a juridical person and 
such property is transferred by a person who is only 
the representative and manager of that juridical 
person, snoh transfer is a direct challenge upon the 
title of the juridical person, and there is adverse 
possession to the right of that person from the date 
of the transfer, and a suit to contest such a trans- 
fer must be brought within 12 years from that date. 
But where the property ia vested in the Mahant or 
shebait, the aot of alienation is not a challenge upon 
the title of the juridical person, though the property 
may be endowed property, in the sense that its 
income has to be appropriated to the purposes of 
the endowment, and there is no adverse possession 
so long as the person making the alienation ia alive, 
the possession of the alienee becomes adverse when 
a new title comes into existence which is capable of 
maintaining a suit and which has not approved of, or 
acquiesced in § the aiienution. Cp* col. 2 J 

Vidya Varuthi Thirtha v. Balusami Ayyar, 65 
Ind Cas. 161; 41 M. 8>1; (1921) M. W. N. 449; 41 M. 
L. J. 316; 3 U P. L. R. iP. C..62J15 L. W. 78; 30 
M L. T. 66; 3 P. L. T. 245; 26 C. W. N. 537; 24 Bom. 
h. R. 629; 20 A L j. 497; 48 1. A. 302 P. C.) and 
Abhiram Qoswami v. Shyama Charan Nandi, 4 Ind. 
Cas. 44. J ; 36 O. C03; 10 G. Ia. J 284; 6 A. L J. 857; 
11 Bom. L. R 1234j 19 M. L. J 530; 14 C, W. N. 1; 
36 I. A. 148 (P. C.', followed. 

• Damodar Das v. Lakhan Dis, 7 Inch Cas. 240; 37 C. 
855- 14 C. W. N. 889; 12 0. L. J.-110; (1910 M. W. 
•N. 303; 7 A. L. J. 791; 8 M. L. T. 145; 20 M. L. J. 
624; 12 Bom. L. R. 632; 37 I. A. 147 (P. 0.), distin- 
guished. 

• Where in respect of a deed of sale proof of neces- 
sity has become almost impossible, the recitals in the 
deed that there was representation as to the exist¬ 
ence of necessity, coupled with such evidence as wifi 
establish that the .ciroumstances were such as to 
justify a reasonable belief that an enquiry would 
have confirmed the truth of the representation that 
there was necessity of which the reoital is evidence, 
will be sufficient cvidenco to support the deed. [p. 

407 1 ool. 2,] 
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The endowiu3nt3 of a Ei-iia M ith % *e ao‘ : ‘e > xvj/• 
ed intrust,” nor is the head of tho Math a “ trustee” 
with regard to them, save as to any spocific prop¬ 
erty proved to have vested in the head for a specific 
and definite object, and consequently Article 134 of 
the Limitation Act does not apply where the head of 
a Math has alienated the properties not proved to be 
subject to a specific trust, [p. 402, col 2, p. 403, col. 
1 ] , ■ 

Vidya Varuthi Thirtha v. Balusnmi Aytjar, 05 
lnd. CAs. 161; 44 M.831; (1021) M. W. N. 4 9; 41 M. 
L. J. 346; 3 U. P. L. R. lP. C.) 62; 15 L W. 78; 30 M. 
L. T. 65; 3 P. L. T. 245; 26 C. W. N. 537; 2 4 Bom. L. 
R. 629; 20 A. L. J. 497; 48 I. A. 302 (P.C.), followed. 

Although a person who has not been heard of for 
seven years is presumed to be dead, there is no pre¬ 
sumption as to the time of his death, and if any one 
seeks to establish the precise period at which such 
person died, ho must do so by actual evideuce.[p 406, 
cols 1 & 2.] 

A person in whoso favour a conveyance is made of 
the suit properties pendente life, is not a necessary 
party to the suit, and if, on his own application, he is 
joined as a party, and during the pendeucy of an 
appeal in the suit he dies, the fact that his heirs are 
not substituted in his place, is not a defect in the 
constitution of the appeal, [p 407, col. ).] 

Apreal frern a decision of tie Sub:>rdi- 
pate Judge, Muzaffarpore. 

Messrs. Eaton lmam % 0 . 0. Dat t O. 0 % Pd, 
S . Doyal ltd B. S. i rated, for the Appel¬ 
lants. 

Messrs. Sultcn Ahmed, 8, 0. Extra , L. N. 
Sir. oh , Rai T. A. Sol ay, Sait F rated, J, O. 
•Prasad Sirgh and hhoywan Fratad, lor the 
Respondents. 

JUDGMENT. . 

% 

DaP, J.—Theee analogous appeals arise 
cut of suits instituted by the appellants 
fer recovery of certain properties held by 
Mobant Bhuan Gir as Mohant of an Astbal 
at Pakti Khcmkaran, and now iu the 
possession of tke defendants as a result of 
ter(a:n transactions of Mobant Bbusn Gir. 
Plaintiff No. 1 <1 liras to have sue seeded Bbuan 
Gir as Mobant of the Asthal. The remaitiug 
plaintiffs have taken certain conveyances 
from plain.iff No.- 1 and have actually 
.paid tbe expenses of this litigation. The 
plaintiffs allege that Bhuan Gir was addict¬ 
ed to certain vicious habits and that 
‘there was an entire absence of legal 
necessity in respect of the varicus trans- 
. actions -into which Bbuan Gir entered 
as a result of which the properties, to 
recover which tbe present suits bate been 


instituted, have passed into tbe bands of 
tbe defendants. It appears that Bbuan 
Gir left for a pilgrimage sometime prior 
to 1895, and has not been heard of since* 
In 1895 tbe plaintiffs institutei suits for 
recovery of these properties and they, 
sllege that Bhuan Gir had in fact died 
on the 15th Baisak 1299. The defendants 
in their written statement raised the plea 
that Bhuan Gir wea in fact alive at the 
date of tbe institution of the suits and they 
maintained that the suits were premature. 
Both tbe Court of first instance as well 
as the High Ccu^t on appeal found in 
faveur cf tbe defendants on the point 
raised by tkem and dismissed the plaintiffs’ 
suit £8 prena'ure, tbe judgment of tie 
High Cou:t baiEg 'dated tie 30th Novem¬ 
ber 18S7. As Bhuan G*r has not been- 
beard cf eicca the date of the prone u ice- 
ment cf tbo ju’gmert by the H‘gh Ocurt #( 
tbe plaintiffs instituted theee sai's in June 
1917. 

Tie defendants raise various questiora 
of law and facts but tie learned Sob-, 
ordinate Judge has desided all the points^ 
save cne, in faveur of the plaintiffs. He 
has come to tbe conclusion that Bhuan 
G.’r held tbe properties as a trustee fer^ 
the Asthal and that there was no necessity 
for him to d'spoee of these properties., 
But he came to the conclusion that - the. 
suits having been instituted more than 
twelve years from the date of the alien¬ 
ations in question, they are barred under 
the provisions of Article 134 of the Limita¬ 
tion Act. It has, however, been held by the 
Judicial Committee in the recent case of 
Vidya Varuthi Thirtha v. Balutami 
Ayyar (1) that the endowments of * 
Hindu Math are not “conveyed in trust’ 1 
nor is the head of the Math a “trusteed 
with regard to them, save as to any spO* 
cifiic property proved to have vested in 
the head for a specific and definite 
object, and that consequently Article 134 of 
the Limitation Aot does not apply, where 
the head of a Math has alienated tb# 

(1) 66 lnd Cas. 161; 44 M. 831; (192!) M. W. N. 
449, 41 M. L. J. 346; 8 V. P, L. R. IP. 0.) 62; 15 L. 
W. 78; 30 M. L. T. 66i 3 P. L. T. 845, 86 O. W. N. 
637; 34 Bom. L. B. 629, 20 A. L. J. 497, 48 I. A. 303 

(P 0 .). 
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properties not proved to be subject to a 
specific trust. It is not the case of the 
respondents that the properties in dispute 
were conveyed in trust to the head of 
the Atthal at Pakri Khemkaran or that 
they were vested in him for a specific 
and definite object. In my opinion, the 
decision of the learned Subordinate Judge 
on this point cannot be supported and 
muBt bo reversed, 

' The learned Vakil for the respondents 
accepts the position that, in view of the 
decision of the Judicial Committee to 
which I have just referred, the decision 
of the learned Subordinate Judge cannot 
be supported, but he maintains that, though 

Article 134 does not apply, the suits are 
nevertheless barred under Article 141 of 
the Limitation Act, Under Article 144 of 
the Limitation Act the period begins 
to ran from the time when the possession 
of the defendant becomes adverse to the 
plaintiff. There are decisions, far too 
numerous to mention, that, where the 
property is in a juridical person and 6uch 
property is transferred by a person who 
is only the representative and the manager 
of that Juridical person, then there is adverse 
possession to the light of the juridical 
person from the date of the alienation. 
It is sufficient to refer to Damodar Das 
▼, Lakhaii 'Das (2). The facts of that case 
were these ; the properties in question which, 
were annexed to the Math at Bibi 
sarai formed part of the dehutter estate 
of idol Sri Gopaljiu, the Bibisarai Math 
being subordinate to the Math at Bhadrak, 
On the death of a Mahant, a controversy 
arose between two chelae as to the right 
of succession to the Maths and the property 
annexed to them. The dispute was settled 
by an arrangement embodied in an ehrar* 
nsma dated the 3rd November 1874 exe¬ 
cuted by the senior chela in favour of 
the junior chela , by which the Math at 
Bhadrak was allotted in perpetuity to the 
senior chela and hia successors, while the 
Math at, Bibisarai and the properties 
annexed to it were allotted to the junior 
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chela and his successors for the purposes 
connected with his Math, subject to an 
annual payment of Rs. 15 towards the 
expenses of the Bhadrak Math. Less than 
twelve years after the death of the senior 
chila, but considerably more than that 
period after the date of the ekrarnama, 
the appellant, the successor of the senior 
chela , brought a suit against the junior 
chela to recover possession of the prop¬ 
erties annexed to Bibisarai Math, on 
the allegation that they were debuttsr 
properties dedicated to the worship and 
service of the plaintiff’s idol and that 
they should not have been alienated 
in favour of the predecessir-in title of 
the defendant, Now, it will be noticed 
that if the peiiod of limitation began 
to run from the date of the alienation the 
suit was clearly barred by limitation ; but 
that if it began to run from the date 
of the death of the person who alienated 
the property, the suit was well within 
time. It was held by the Judicial Com¬ 
mittee that the period began to run from 
the date of the ehrarnama and , that the 
suit was accordingly barred by limitation. 
The basis of the decision was • stated by. 
Sir Arthur Wilson who delivered the, 
judgment of the Board to be this: that 
in point of law the property -.dealt with 
by the e\rarnama was, prior to its date, 
to be regarded as vested not in the Mohant, 
but in the legal entity, the idcl, the, 
Mahant being only his representative and 
manager, The learned Vakil for the res¬ 
pondents strongly relied on this case and 
maintained that the plaintiffs* suits having 
admittedly been brought more than twelve 
years after the dates of the alienation in 
question must be dismissed as barred by 
limitation. 

But there is a second and a different* 
line of cases upon which Mr. Imam strong¬ 
ly relies. The first of these oases is 
Abhiram Qcswimx v. Shyima Oharan Nandi , 
(3). The fatts of that case were there; 
in 1787 the then Raja of Pandra made 
a grant “by way of lahheraj debutter ” 
the entire Monza of Gorfalbari to the 
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(2) 7 lad. Ca§. 240* 37 0.886, 14 C. W. N. 689, 12 
0 , L. J. HO; U910) M, W. N. 303, 7 A. L. J. 791; 8 
11 . L T. 146, 20 M.L, J.624; 12 Bom. L. R. 832; 37 1- 

A- Iff (P, 0.). 


(8) 4lnd Oae. 449; 3d 0. 1003, 10 0. L. J. 284; 
A L. J. 867* 11 Bom. L. R. 1284; 19 M.L. J. 630*. 
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predecassor-in-title of the plaintiff. It 
will he noticed that the grant was in 
terms not (o an idol bat to the predfces* 
sor-in title of the plaintiff who reoieved 
the gift as one for the eervice of the 
particular idols whose ihebait he was. On 
the 6th February 1860 aLd on the 

2nd November 1896 respectively the 
then Mahant of the endowment granted 
leases of the Motzi in question in favoar 
of the defendaLts. The action was brought 
within twelve years of the death of the 
Mabant who granted the leases in question 
but tonsider&tl? more than twelve years 
after the dates of the leases for possession 
of the Monza on the ground that there was 
wo power in his predeoecsor to alienate the 
Mouza in favour of the defendants. The 
Judicial Commit 1 ea oama to the conclusion that 
the leases were valid only during the 
lifetime of the Mahant by whom these 
were granted and that, as Artisle 134 of 
the Limitation Act did not apply, the 
plaintiff's suit could not be regarded as 
barred by limitation. It will be noticed 
that on the construction of the original 
grant in favoar of the plaintiff’s predecesor- 
in-title it was argued on behalf of the 
lessees that the property was in faci net 
debuttir properly but was the property of 
the Mahant by whom the leases were grant¬ 
ed. The argument was that although the 
grant was to the Mahant and by way of 
Loklerai debt* tier there was do complete or 
spec fie dedication of the Monza io the serv : c3 
of any idol but that the gift was to the 
Mabant perecnally and descendible to bis 
heirs in return for blessings bestowed on 
the donor and his family. The Judicial 
Committee cime to the conclusion that tbe 
donee received tbe gift as a gift for tbe 
servioe of the particular idols whose shebait 
he was and that the income of the Mouza 
was entirely appropriated to that service. 
It will be noticed that if tie argument of 
tbe respondents before us be well-founded, 
that argument was a char answer to tbe 
suit in Abhiram Qotwamx's case (3). 

a • • • •.. . •- 

I v - • • • 

The only ptber case to which I need 
refer ie the case of Vidyi Varuthi Thirthi 
y. Balusami Ayyar (l).Tbe properties which 
were the subject-matter of the litigation 
ip that case were undoubtedly endowed 
properties in the sense that their ito?mo 


was appropriated to tbe purposes of the 
endowment, but the ti v le to the properties 
was in tbe bead of the endowment and the 
itoome was at his absolute disposal daring 
bis lifetime. On the 17th March 1891 the 
then Mabant, who msy bs described as 
Mahant No. 1, gave a lease in favoar of 
plaintiff No. 2. The Mahaut died shor.ly 
after and wf.s succaeded by Mahant No. 
2. In 1£02 plaintiff No. 2 gave a sub-lease 
to defendants Ncs. 1 and 2. In 1905 plaint¬ 
iff No. 2 assigned his inteiesb under the 
leases of tbe 17th Maroh 1891 to plaintiff 
No. 1 jd the same year the management 
of tbe Math passed into tbe hands of the 
Piwan of Mysore. In 1905 Mahant No. 2 
died ar.d was succeeded by defendant 
No. 26 who may be deicribed as Mahant 

No. 3. In lyl2 tbe sub-lease in favour 
of defendaLt) Nos. 1 and 2 expired. Bsfore 
the expiry of tbe lease they obtained 
a lease for seventeen years from the Diwan 
of Mysore. On tbe * r th Maroh 1913 the 
suit was instituted for recovery of the land 
from defendants Ncs. 1 and 2 and the qaesticn 
raised was whether Mabant No. 1 w*s en¬ 
titled to grant a lease in favoar of plaint¬ 
iff No. 2 and if he was not so entitled, 
whether the plaintiffs had acquired a title 
in themselves by adverse possession. Now, 
it will be nctiosd that the al enation in 
question took place on the 17th Maroh 
1 h91 and tbe dispossession cf the 
plaintiffs took place in 1912. If it be 
considered tbit tbe time began to mu 
from the date of the lease, tke plain’iffa 
Undoubtedly acquired a title in the subject- 
matter of tbe lease by adverse possession. 
If, on tbe other baud, it be held that tbe time 
began to ion only from tbe death of tke 
Mabanls who granted and recognised tbe 
rea?e (ken it could Dot be said that tbe 
plaintiffs had acquired a title by adverse 
precession; for though Mahant No. 1 died 
shortly after granting tbe lease there was 
evidence which was accepted by tbe Judicial 
Committee that Mahant No. 2 recognised 
the transfer and received the rent from 
the plaintiffs. Mahaut No. 2, it will be 
remembered, died io If 05 and if the period 
of I mitation only began to iui from the 
date of the death of Mahant No. 2 it could 
not be said that tbe plaintiffs had asqaired 
a title by adverse possession. The Judieia 
Uoimittee came to tbe eoneloaion tbi 
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neither UEder Article 134 nor nnder A ti¬ 
de 144 had the plaintiffs acquired a title 
to hold the land as against the endowment. 

It will be useful to quote the following 
passage from the judgment of the Judicial 
Oommittee ;—"Before the Board an alter¬ 
native argament has been advanced. It 
is contended that the second plaintiff acquired 
the title he ie seeking to establish by twelve 
years adverse possession nnder Article 144. 
That Artiele declares that for a suit for 
possession of immoveabis property or any 
interest therein not hereby (t.e., by the 
Sehednle) otherwise specially provided for 
the period of limitation is twleve years 
from the date when the possession of the 
defendant became adverse to the plaintiff. 
In view of the argament it is necessary 
to discover when, according to the plaintiff, 
hie adverse possession began. He was let 
into possession by Mabant No. 1 nnder a 
lease wbish purported to be a peirament 
lease, but whish under the law odcH endure, 
only for the grantor’s lifetime. According 
to the well settled law of India (apart 
from the question of necessity, whish does 
not here arise) a Mahant is inoompetent 
to create any interest in respest of the 
Math property to ordure beyond his life. 

With regard to Mahant No. 2, he was vested 

with a power eimilirly limited. He per¬ 
mitted the 1 1 untiff to continue in possession 
and received the rent daring his life. Sacs 
receipt was with the knowledge which must 
be imputed to him that the tenanoy created 
by hie predeceseor ended with his predeces¬ 
sor's life and can, therefore, only be pro¬ 
perly referable to a new tenanoy created 
by himself. It was within his power to 
continue such tenancy during his life, and, 
in these oiroamstanses, the proper inference 
is that it was so continued, and consequently 
the possession never became adverse until 
his death.” 


Now, how is the deoisioD io Damodar 
Vat v. Lakhan Dai (2), to be reconciled with 
the decisions in the other two cases r In 
Damodar Dais case (2) the period of limita¬ 
tion, according to the decision of the Judtoia 
Committee, begin to run from the date o 
the alienation and not from the date of the 
death of the person who made the aliena¬ 
tion. In the two other oiaec the period 
of limitation was held to run not from the 


dotes of the alienations in question, but 
from the dates of the death of the pereons 
makiDg Ue alienations. In my opinion the 
true rule is this, where the propeity is 
vested io the juridical person, as it 
in Damoicr Das's case (2\ and the Mahant is 
only the representative and manager of the 
idol, the act of alienation is a direat challenge 
upon the title of the. idol, and fc *J e ldo1 
the manager of the idol on behalf of the 
idol must bring the suit within 12 years 
from the date of the alienation. But where 
the title is in the Mahant cr the shebatt, 
as it was io the two other ca-ea to which 
1 have referred, the act of alienation w not a 
ohallenge upon the title of the idol, thoogh 
the property may be endowed property in 
the sense that its income has to bs ap¬ 
propriated to the purposes of the endowment, 
and there is no adverse possession so long 
as the person making the alienation is 
alive, and the possession of the defendant 
becomes adverse to the plaintiffs only when 
a new title has oome into existence wpable 
Of maintaining the snit and whuh has 
not approved of or aojuasood in the alienv 

tl0 l have now to see whether the title to 
the properties in dispute wai in the l ar,dl,a ' 
person or in the emission of Mahan.a who 
presided over the affaire of that jar Id mat 
parson. In my opinion, ttere .. n, doob 
whatever that the title i» not ir.the Jaridieal 
pereon bat in the Mahante. Itrh.bit 1- !• 

an extract from the «erti6ed eopy of register 
relating to Parganna Tiloke.hand aid it 
ehowe that the v.llagee stood in the 
narai of the Mahant as B.ehunpr.t and 
“Sbeotar” villages. Exhibits 13, „ 13a 
and lefc show that the grants in question 
were made in favour of the Mahants although 
the documents by which the grants were 
made are variously named as Sheotar and 
“Sbecprit” documents. Exhibit 11 18 * h ® 

certified copy of a rubkar dated the 2nd 
November 1836 in certain proceedings in- 
stituted by the Government to assess revenue 
on these properties. The document recites 
that tbe original graot was mftde bj fia] 
Pratap Singh in favour of Laohmi Gir, tbe 

predecessor-in-tide of the plaintiff, and that 
the property was Shivater property and that 
in 1836 the question arose whether the grantee 
wm entitled to hold the Uod revenne freB 

Certain proceedings were instituted to try 
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tbe question whether the grant had been 
made previous to the 12th of August 1715, 
the date of the aecersion of the East India 
Company to Diwani, the British Government 
havirg adopted the principle that grante 
previous to the accession to Diwani accom¬ 
panied ^ith possession should be held valid. 
As the grantee scold not establish that the 
grant bad in fast beeD made to him piicr 
to tbe accession of the East India Company 
to Diwani, it was held that revenue should 
he aiseseed cn these properties and we find 
from various documents in tbe record that 
settlement was concluded with Mabant Manik 
Gir one of the predecefsorsin.title of the 
plaintiff. There can be no doubt whatever that 
though the property was endowed property 
in the sense that its income had to be 
appropriated to the purposes of the endow¬ 
ment, still tbe title was in the euscessive 
Mabants and that accordingly time began to 
run from the date of the death of Bhuan Gir 
who alienated the properties in dispute. 
There is no evidente when Bhuan Gir died, 
butBs he has not been heard of for seven years 
by tbore who would naturally have beard 
of him if he bad been alive, we are entitled 
to presume that he ie dead. I am of 
opinion that there suits are net barred ly 
limitation. 

"While I em cn the question of limitation, 
it will le convenient to dirpoie of another 
point which was ra sed by Mr. Sultan Ahmed 
who - appeared cn behalf of some cf tie 
respondents. Be argued that atsrmicg that 
time began to run from tie date cf tbe death 
of Bhuan Gir, the suite mutt still be held 
to hebarxed by limitation inasmuch as it was 
the plaintiff’s own case in the suits which he 
instituted in 189& that Bhuan Gir died 
on tbe I5th Baisak 1299. Alterr atively, he 
argues that the plaintiff must show that 
hit suit is within time. Id other words, be 
must give evidence as to tbe date when 
Bhuan Gir actually died. In my opinion, 
the argumen s Are without any tubstance. 
It is quite true that it was the plaintiff’s 
•are in the suit which he instituted in 
1895 that Bhuan Gir died cn the 15th 
Ba'tak 1199 but that oaee was not accepted 
by the Courts. As regards the argument 
that Bhuan Gir must have died more than 
1* years before tbe institution of these euits, 
tbe short answer is that, though a person 
who has not been heard of for eeveD years, ia 


presumed to be dead, there is no presamp* 
tion as to tbe time of bis death, and that if 
any ore seeks to establish the precise period 
at which such person died, be mast do so by 
aotual evidence. The plaintiffs in substance 
say this : We have not beard of Bhuan Gir 
for seven years and we would naturally 
have heard of him if he had been 
alive. Consequently we ark tbe Court 
to presume that he is dead”. The Court 
is entitled to presume that be is actually 
dead at tbe date cf tbe institution cf 
the Buit and if it be tbe defendants’ case 
that he died more than twelve years prior 
to the institution of these suits, it is for 
tbe defendants to establish the date of Bhuan 
Gir s death by actual evidence. I must 
overrule the contentions raised on behalf 

of the defendants on the question of limita¬ 
tion. 

The learned Subordinate Judge decided all 
the other issues in favour cf the appellants, 
but the respondents have challenged tbe 
decision of the learned Subordinate Jadgeon 
these issues, and it will now be necessary 
for me to consider how far the arguments 
advanced on behalf of tbe respondents are 
entitled to succeed. It is argued that He 
suit is bad for Dcn-joinder of parties. It 
appears that prior to 1895 Here was a 
transfer by plaintiff No. 1 of certain share 
in tbe propertiec in dispute in favour of 
one Matabaruni Prashad and it was argued 
before us that the failure to join him ac a 
plaintiff in the action debarred tbe plainiffc 
from recovering possession at ary rate of 
such share of the properties which plaintiff 
No. 1 sold to Mababarnni Prashad. Tbe 
argument, in my opinion, is unsubstantial. 
Tbe conveyance was admittedly prior to 
1S95 and it was found in tbe suits which 
the plaintiffs instituted in 182 5 that tbe 
plaintiffs bad no cause of action. In otker 
wordc, plaintiff D o. 1 bad no title in him 
to convey. Accordingly it was unnecessary 
for him to join Mahabarnni Prashad as a 
plaintiff in tbe action. It was also argued 
that as one ofthe appellants, Norol Husain, 
died pending tbe disposal of tbe appeals in 
this Court and that as the plaintiffs declined 
to substitute tbe heirs of Nurul Husain in 
the place of Kornl Husain, the plaintiffs axe 
incompetent to get a decree in respect of 
the slare which the plaintiff No. 1 sold to 
Nurul HusaiD. In my opinion, the question 
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ii one between plaintiff ‘No. 1 and Nurul 
Husain. Sow the answers to this armament 
are two in number. In the first plate, the 
■nit was filed oo the 30th November 1916 
and the eonveyanse in favour of Nnrnl 
Husain is dated the 15th qf Jane 1917. In 
other words. Nural Hasain took the transfer 
pendente lite and it was wholly unnecessary 
to join him as a plaintiff in the astion. He 
was in fast added as a plaintiff on the 30th 
Janaary 1918 on his own applisation. In 
my opinion, he was not a necessary party 
to the suit and it is not a defeat in the conatitu- 
lion of the appeal that bis heirs were not 
'substituted in bis plase. The other answer 
is that the question whether any title passed 
to Nnrnl Hasain ii a question of evidence 
whish san only be desided in a proceeding 
between the plaintiff and Nnrnl Hasain. We 
f do not know whether Narul Hasain paid 
; the purchase*money to plaintiff No. 1 and it 
may have been agreed between them that 
title would not pass until the payment of the 
fall, sonsideration money. I am wholly 
unable to deside this point in the present 
proceedings bstween the plaintiffs and the 
■ defendants. 

. The next argument of Mr. Saltan Ahmed 
: is that as a result of the resumption proceed¬ 
ings to ' whish I have already referred the 
properties in suit must now he regarded as 
.having been resumed by the Government and 
;settled with tie Mobanfc in his personal 
‘.capacity, ■ Mr. Sul an Ahmed pa's his arga- 
, ment as follows : ' The properties were either 
in the idol or in the Mahar t If they were 
in the idol the suit is slearly barred. If 
they wore in the Mikbant then we are bound 
to sonsider the effest of the resumption 
proteedings. If the result of the resump¬ 
tion proceedings was to vest the property 
in the Mahant then Bhuan Gir was fully 
;competent to alienate the property and Mr. 
Sultan Ahmed relied on Divi Punntah v. 
Goruntla Kotimma (4). That was a ease where 
the Government resumed sertain lands whish 
were held previously as sharitable inim and 
•after imposing an assessment granted a pitta 
to one of the persons who were the trustees 
thereof prior to the resumption. It was 
held that the representatives of the other 
trustees had no right to slaim a share in the 
land as agaiust the trnstee to whom the patta 
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was given. Now, in my opinion, the question 
here is entirely different. It was not the 
objest of the paramount authority in the 
resumption proseedings to resume the lands 
and to re-settle the lands with the persons 
who originally held the lands. As the 
history of the legislation on the subject 
shows the resumption was not of the land 
bnt of the revenue and that resumption 
meant nothing more than assessing the 
land to Government revenue. In my opinion, 
the person with whom the Government 
settled the land in 1836 must be regarded 
a 9 having continued to hold the land on 
the same terms and subject to the same 
restrictions that bonnd him prior to the 

resumption proceedings. 

It was lastly argued that there was 
legal necessity in respest of the transactions 
in question. The learned Sobordinate Judge 
has dealt with this question and has decided 
the isiue in favour of the plaintiff. Mr. 
Sultan Ahmed argued before us that it was 
sufficient for him to establish that there wss 
representation, made to his predecessors in- 
title that there was necessity for the loans, 
and that he made due enquiry to satisfy 
himself that there was in faot such necessity 
although it may be that there was no 
necessity to raise the loans, and be relied 
upon the decision of the Judicial Committee 
in a reoent oase* to the effect that the reoital 
is clear evidence of representation and if the 
circumstances are cosh as to justify a reason¬ 
able belief that an enquiry wcu’d have 
confirmed its truth, then, when proof of actual 
Deceari'y has become impossible, the recital 
coupled with such sircumstanoea will be 
sufficient evidence to eupport the deed. We 
have been referred to the dosuments whish 
establish that the transactions took place so 
far back as the 19th Deosmber 18'8 and the 
6th Marsh 1880, and we accept Mr. Sultan 
Ahmed’s contention that proof of actual 
necessity has become almost impo.-s.ble. 
But before he san take advantage of the 
principle laid down by the Judicial Commit¬ 
tee be must estallish that the cironmstanoes 

were fuih as to justify a reasonable belief 
that an enquiry would have confirmed the 
tiuth of the representation of which the 
recital is evidence. Now we have no proof 
at all as to what the circumstances in lb78 
were. The income of the propertiec wm 
~ •See 36 Ind. Oas. 420 — [Ed,] .- ■ - 
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between Re. 3,000 and Re. 4,000 a year. We 
have no evidence that the eiroamstantea at 
that time were sa*h ae to campel Bhnan Gir 
to go to the defendants’ predeaeeeoa-in title 
lor loans. In my opinion, the iaene was 
rightly deaided by the learned Subordi¬ 
nate Judge iD favour of the appellants. 

I would allow theie appeal#, set aside the 
judgment and dearee passed by the Court 
btl)w and give the plaintiffs a dearee for 
possession in respeat of the properties 
speaified in the plaint with aosts in both the 
OourtB and metns profits. 

Bcckmill, J.—I agree. 

w. o. a, & n, u. 

Appeals alio we I, 


PRIVY COUNCIL. 

Appeal from tab Madra* High Ocukt. 

January 31, 1922. 

Tretentx— Lord Baakmaster, L )rd Atkicsao, 
Lord CaiBon, Mr. Ameer Ali and 
•Sir Lawrenae Jenkins. 

T. B. RA.MaOHA.NDRA RAO and another 

-APPfLLiNTS 

versus 

A. N. S. RAMACHANDR A RAO and 

OTHIKS Rl8P0ND«NT3. 

Rea judicata— Proceedings under Land Acquisition 
Act (I of 189-0, operate as res judicata— Principle of 
res judicata is general—Plea of trifling value for not 
appealing, not admissible - Land Acquisition Act (I of 
189-0, s 54— No further appeal to Privy Council Jrom 
award —“ Award,” meaning of—Dispute among persons 
interested in compensation money is not part of award 
—Decision of such dispute appealable to Privy Council 
—Hindu Law — Gift — Widow— Alienation. 

A decision of a competent Court io proceedings 
under the Land Acquisition Aot operates as res 
judicata and the same question cannot be re-opened 
in a subsequent litigation between the same parties, 
[p 41 ool. 2.3 

It is not competent for a Court, in the case of 
the same question arising between the samo parties, 
to review a previous decision, no longer open to 
appeal, given by another Court having jurisdiction 
to try the second case. If the decision was wrong, 
it ought to have been appealed from in duo time. 
Nor in such ciroumstances can the interested parties 
be beard to say that the value of the subject-matter 
OU TTbioh the fprmer decision was pronounced was 


comparatively so trifling that it was not worth their 
while to appeal from it. If such a plea were admis¬ 
sible, there would be no finality in litigation. The 
importance of a judicial decision is not to be 
measured by the pecuniary value of the particular 
item in dispute [p. 41<*, col. 2 "] 

Badar Bee v, Habib Mexican Noordin, (1903) A. 0. 
616 at p. 628; 78 L. J. P. C. 161; 101 L. T. 161, 

referred to. 

The principle which prevents tho same case being 
twice litigated is of goneral application, and is not 
limited by the specific words of tho Code of the 
Civil Procedure in this respect, [p. 413, col, 2.} 

George Henry Hook v. Administrator General of 
Bengal, 60 Ind. Cas. 631; 48 I. A. 187; 19 A. L. J. 866; 
40 M. L. J. 423; 29 M. L. T. 336; (1921) M. W. N. 313; 
33 C. L. J.405; 3 U. P. L. R. (P. C.) 17, 23 Bora. L. 
R. 648, 26 C. W. N.915; 14 L. W. 221; 48 C.499(P. C.), 
referred to 

Under the Land .Acquisition Act there are two 
perfectly separate and distinct forms of procedure 
contemplated. The first is that necessary for fixing 
the amount of the compensation and this is described 
as being an award, [p. 41V, col. 2.] 

VVhon once the award as to the amount has become 
final, all questions as to fixing of compensation are 
then at an end ; tho duty of the Collector in case of 
dispute as to the relative rights of the persons 
together entilled to the money is to place the money 
under tho control of the Court, and the parties then 
can proceed to litigate in tho ordinary way to 
determine what their right and title to the property 
may be [p. 41?, col. 2.] 

The award as constituted by Statuce ig nothing 
but an award which states the area of the land, the 
compensation to be allowed and the apportionment 
among the persons interested in the land of whose 
claims the Collector has information, meaning 
thereby people whose interests are not in dispute, 
but from the moment when the sum has been 
deposited in Court under section 31 <2), the functions 
of the award have ceased ; and all that ip left, is a 
dispute between interested people as to the extent of 
their interests. Suoh dispute forms no part of the 
award, [p. 413, col. 1.] 

Trinagani Dassi v. Krishna Lai Dey, 6 Ind. Oas. 
167; 17 3. W N- 935a. and Balaram Bhramaraiar 
Ray v. Sham Sunder Narendra, 23 C. 626; 12 Ind. 
Deo. (n. s.) 360, referred to. 

From an award under the Land Acquisition Aot 
an appeal lies to the High Court and there is no 
further appeal to the Privy Council. But a dispute 
. as to the relative rights of the persons interested in 
the compensation money, fixed by the award, forms 
no part of the award and the right of appeal to the 
Privy Council from a decision of such a dispute is 
not taken away. [p. 412, col. 2 ] 

Rangoon Botatoung Company Limited r. Collector of 
Rangoon, 1C Ind. Cas. 18S» 39 I. A. 197, 16 O. W. N. 
961; 12 M. L. T. 19fi, (19 2) M. W. N. 781; 16 C. L. J. 
245; 23 M, L, J. 276; 14 Bom. L. R. 8?3; 10 A. L. J. 
371; 5 Bur. L. T. 205; 40 O. 2 ; 6 L. B, R. 160 (P. C.\ 
explained. 

The proposition that under the Hindu I aw in the 
ca3e of a gift of immoveable property to a Hindu 
widjw, she has no power to alienate unless sach 
power is expressly conferred, is not accurate, as it 
is possible by tbe use of words of sufficient amplitude 
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to oonvey in the terms of the gift itself the fullest 
rights of ownership including the power to alienate, 
[p. 412, col. 1.] 

Burajmanx y.Rabi Nath Ojha , 35 I A. 17; 5 A. L. J. 
87; 12 C. W N. 281; 18 M. L. J. 7: 10 Bom. L. R. £9; 
7 0. L-J. 131; 3 M. L. T. 144; 80 A. 84 IP, C.), 
Saeiman Choxodhurain v. Shib Narain Chowdhunj, 86 
Ind. Cas. 193; 49 I. A. 25; 26 0. W. N. 425; 16 L. W. 
484; 42 M. L. J. 492; 80 M. L. T. 242; 20 A. L. J. 362; 
3fi U. L. J. 427; 24 Bom. L R. 676; (1922 M. W. N. 
368 (P. 0.) and Bhaidas Shivdas y. Bai Gulab , 65 Ind. 
Cas 974; 49 I. A. 1; 26 C. W. N. 129; 15 L. W. 412; 20 
A. L. J. 289; 42 M. L. J. 3S5; 36 C. L. J. 314; 21 Bom, 
L. R. 65!; 46 B. 153 (P. C.), explained. 

Appeal from a deoree of the Madras High 
Court (Wallis, 0 J. and Sashagiri Aiyar, J.), 
dated 8tb October 1918, Appeal Snit No. 1 of 
1918 and reported as 52 Ind. Cas. 9J, re¬ 
versing a desree of tbe Additional Temporaly 
Subordinate Judge, Tarjore. 

FACTS.—Tbe appellants are tbe rever- 
Bioners of one Bavaji Pandit. The respon¬ 
dents are the sister’s sons of one of the 
widoxe of the said Bavaji Pandit. The 
widow get tVe suit property under the Will 
of her bueband. In 1894 a piece of land 
forming a portion of tbe property got by the 
widow under the raid Will was esquired by 
the Government uLder the hind Acquisi¬ 
tion Act, A question then arose as between 
the widow and the father of the appellants 
as to the oharacter and extent of the estate 
taken by the widow order the Will. The 
Dietrist Court held that the widow took an 
absolute estate but, cn appeal, the High 
Court held that she took only a limited 
estate. There was no appeal from that 
desree. In 1916 the widow alienated the 
remaining property to the respondents by a 
Will. After tbe death of the widow in 1916 
the appellants instituted the present snit for 
possession of the property in the hands of 
the respondents. Toe Trial Jadge gave the 
appellants a desree but tbe High Court, on 
appeal, went into the question of oonstmstiou 
of tbe Will and dismissed the appellant’s claim 
1 olding that the widow had an absolate and 
alienable estate. Hanoe the present appe\l. 

Mr. De Qrvyt\er % R.O ., and Mr. Narasimham, 
for tbe Appellants.—A Hindu widow may 
have an absolute estate under her husband’s 
Will [Vuramant v. Rabi Roth Oiha 0) 

and Bhaidas Shied is v. Bai Qdab (2) 
(1) 85 I. A. 17; 6 A. L. J. 67; 12 C. W. N. 231* 18 
M. L. J.7. 10 Bom. L. R. 69; 7 0. L. J. 131; 3 M. L. 
T. )41; 80 A.84 IP. 0.*. 

(2 06 Ind Can 974 49 I. A. 1; 26 C. W. N. 129; 15 
L. W. 412; 20 A. L. J. 28^; 42 M. L. J. 3 <5; 35 0. L. 
J. 814f 24 ?om, L. R. 651; 46 B. 10J (P. C..‘, 


desided on the 2nd December 1921}. There 
is a long catena of eases in all the High 
Ccnrts that a gift to a widow by the hus¬ 
band dees not imply a heritable estate. 
(Mayne’s Hindu Law, parsgraph 664). Kconj- 
le\art Dhur v. Frerr.chand Dutt (3), Jamna 
Das v. Ramaular Pande ( 4 ), Carlapattt 
Chinna v. Oota Wammalivariok (5). 

A widow oan only alienate immoveable 
property for a legal necessity. She sannet 
alienate immoveable property withont the son- 
sen f of her husband. (Narada, Oolebroek’s 
Digest, B'ok V, page 476). 

[Loro BocK&nsriR—The effest of 
f ura'mani v. Rabi Nath O/ha (1) is 
that if you have a gift to a woman 
in unqualified language she takes absolutely 
unless there is something to sat it dowD.J 

Independent of Ithe resent desieioDB 
of the Board, the Bombay High Court held 
that even the use of the word “Malik” 
wonld not give a woman powers of aliena¬ 
tion. A iotilal Mitholil v. Adocate General 
of Bombay (6). 

[Lord Bcckmastes.— I think that Suraj - 
mar.i v. Rabi Nath Ojha (1), desides 
otherwise. Fall ownership includes the 
power to alienate.] 

There are texts of Hindu Law that, in 
the ease of a widow, even though she be 
given an absolute estate, she has no power 
of alienation unless conferred by express 
terms. A Hindu wido* may have an estate 
of inheritance but she has no power of 
alienation. 

The question in issae was desided by the 
High Court on a previous occasion in Land 
Acquisition proceedings. The High Court con¬ 
strued the Will as conferring only a limited 
estate. It is not open to the High Court to 
go into the question again as the prior deci¬ 
sion operates as res juiicita. George Henry 
Book v. Administration General of dong d (7). 
The widow could have appealed against that 
decree to this Bjard. Special leave was 

(3i 5 0. 684; 5 C. L. R, 561 j 2 Ind. Deo. (n, a.) 
1048. 

(4; 27 A 334 at p. 367; A. W. N. (1904) 278; I A. L. 
J. 709. 

(6) 3 Ind. Oas.476; 83 M. 91, 

(0> IS Ind. Cas. 647; 36 B. 279, 13 Bom. L. R. 471. 

(7 1 60 Ind. Las. 03: ; 48 I. A. 187; 19 A. L. J. 360; 
40 M. U J. 423; 29 2d. G. T. 3 <6; (1921) M. W. N. 318; 
31 C. L. J. '0>: * « T . P. L. R. (P. 0 • 17; 21 Bom. L. 
R.64S;2i C. VV. N. 91V lt-L. VIT, 22,;44C, 4J9- 

(P. •J.J. 
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given in one one. Sri Braja Kisora Devu Garu 
v. Sri Kundana Deoi Patta Mahadeci Garu 
(8). The principle of ret judicata applies 
to the whole property and not merely to that 
portion aooaerned in tbe land acquisition 
proceedings. Station 54 of the Land Acqui¬ 
sition Aat applies only to appeals from 
tbe award. Other questions are tried and 
decided as in ordinary suits. 

Mr. Dube, for .Respondent No. 1,— 
Ameer Ali’s Bock t ikes the view that it is not 
res judicata The efftcfc of the Engligb deci¬ 
sions is given in Re^d v . Victoria Station 
Go (9). 

[Loro Bockmaster referred to Ram Ohunder 
Singh v. Madlo Kumari (.0)]. 

Tbe preamble to the Land Acquisition Ast 
clearly shows that the object of the Act was 
to determine the amount cf compensation. 
Section 54 gives one appeal to the High Court 
and no more. 

If there is a dispute as to apportionment, 
it had to be referred to a Civil Court. In 
this case we have no evidence ai to wlat the 
dispute was. Tbe only papers filed here are 
tbe judgment and tbe decree and we do not 
know whether the di pu‘e arose eo es to create 
an estoppel. 

[L ,rj Buczjabtir.—T he judgment ex- 
prepsly refers to 6eotionB 31 and 32 of the Act ] 
Tho§e section) do not nroessar ly mean 
that there shall he a jadic'al de erarinatioa 
as to who is entitled. The judg nent sajs 
that the D strict Juige is to pace an oider 
under section 32; we do not know what order 
he passed. All proceediigs under the Lind 
Acquisition Act end in award), it ha9 heen 
laid down that there is no fuitber appfal to 
this Beard. Bar goon Foiaiourg Corr.p.ny 
Limited v. Oolloctor of Rangoon (ll). 

[Lokd Bock haste*. —This ii not an award 
but an adjudioatii n as to title.J 

There was an application for special leave 
in proceedings under the Land Acquisition 

Act and the Board refused leave. 

(8) 22M. 431; 1 Bom. L B. 287; 26 I. A. 66; 9 M. 
L. J. 167; 7 Sar. P. C- J. 52 J ; 8 Ind Deo. (N. a.) 309 

tP. Q>). 

(9) (1*63) 2 Smith’s Leading Cases (11th Ed.) 785; 
1 H. & O. 826; 33 L. J. Ex. .167* 9 Jar. (N. s.) 1061; 11 
W. K. 1032; 168 E R. 1117; 130 R. R. 788. 

(10 12 0. 481; 12 I. A. 188; 9 Ind. Jur. 474; 4 Sar. 
P. C. J. 666; 6 Ind Dec. (n. s i 829 iP C ). 

(11) 16 Ind. Cas. 188; 39 I. A. 197; 16 C. W. N. 
981* 12 M. L. T. 195; (1912) M. W. N. 781; 16 C. L. 
J 246; 23 M. L. J. 276; !4 Bom. L. R. 8">3; 10 A. L J. 
271* 6 Bur. L. T. 206; 40 C. 21; 6L.B.B. 150 (P. C.). 


Special Officer , Salsette Building 8ites V. 
Djsabhai Betanji (1*). An adjudication 
forms part cf the award. Hnce the dec!* 
sion in Rangoon Bolatoung Oo. Limited v. 
Oollector of Rangoon (11) there has been 
no appeal to the Board in land acquisi¬ 
tion cases, Mahadevi v. Neelamani (13) 
is an express decision that it cannot 
be res judicata , That was no doubt a 
decision on section 39 of the Act of 187 0 bat 
oo this point the present Act of 1894 is 
identical. Ameer Ali’s Civil Procedure 
Code, page 103, liys down that having regard 
to the peculiar nature of land acquisition 
proceedings, the Courts have always held 
that there is no res juJicati. 

Mr. De Gruyther , R. 0., and Mr. Nararim • 
ham, for the Appellants, were not called apon 
to reply. 

JUDGMENT 

Loro Buokmastir.— On the 6th August 
1858 Rimajee Bavajee Pandit, who died on 
tbe lOih August 1858, executed a deed of 
settlement of all bis moveable and immove¬ 
able properties. It is prefaced by a statement 
that he bad adopted Panchapikes, the second 
son of Mahasubd Rajaram, and after various 
gifts aod dispositions which are noth material, 
it continued in these terms:— 

Out of the remaining property, after 
deducting the above, my adopted son, to 
whom I have given the name of Bavajee 
Pandit, shall be entitled to and enjoy half 
of the property. Oat of tbe remaining htlf 
of tbe property these two persons, namely, 
(my) eenior wife Sowbbagiavathy Kimatcbi 
and junior wife Sowbbagiavatby Ttulja 
shall take half and half.” 

In 1894 one acre and 74 cent, of tbe 
land eo given, and then in the porsassion 
of Thulja Boyee, was acquired by the 
Government. The usual proceedings for 
determining the amount of compensation 
appear to have taken place, and no dispute 
arose as to the award, but a question did 
arise as between Ramajee Bavajee Pandit, 
the adopted son, and the widow as to the 
character and extent of the estate that she 
took under the Will, if she took absolute¬ 
ly, the money could be divided forthwith ; 
but if she took a limited interest, her share 

would have to be invested. It was consequent- 

(12) 20 Tnd. Cm 763; 17 0. W. N. 421 (P. C... 

(13; 20 M. 269; 7 Ind. Dec. <n. b.) 191. 
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ly necessary that this dispute should be 
determined in order that the compensation 
monies should be properly dealt with. 
Section 31, sob-section (2), of the Land 
Acquisition Act, 1894, expressly contemplates 
this position, for, after referring in sub section 
(1), to the payment of the compensation by 
|be Collector to tbe persons interested, 
subjection (2) provides that ‘ if there be 
no person competent to alienate the lend, 
or if there be any dispute a9 to the title to 
receive the compensation or as to the 
apportionment of it, the Collector shall deposit 
the amount of the compensation in the 
Court to which a reference under section 
18 woull be submitted.’ 1 Section IB 
does not define the Court; this is dene 
by section 3, sub section (<Jj, which provides 
that a Court means a principal Civil Court 
of original jurisdiction, unless a special 
Judicial Officer within specified limits has 
been appointed to perform the functions of 
the Court under the Act. Seotion 32 further 
provides that when money has been deposited 
in Court under Bub-section (2) of section 31, 
and it appears that tbe land whereof the 
same was awarded belonged to any person 
who had no power to alienate, the Conrfc 
order the money to be invested as 
therein mentioned. Now, the dispute 
between Bavajee and tbe widow was plain 
uprn the face tf tie document, .t depend¬ 
ed upon whether the dred had conferred 
an absolute heritable and alienable estate 
upon the widow, or whether she took either 
a limited Hindu widow’s estate or a herit¬ 
able estate which she was incapable of 
alienating. What the actual proceedings 
were that ensued between them is not plain, 
but they must have come before the District 
Court of Tanjore, for the grounds of appeal 
from the order of that Coort are before 
their Lordships, and from these it appears 
that tbe District Judge had held that the 
widow had an absolute estate. From this 
decision Bavajee brought the appeal to the 
High Conrt of Judicature at Madras. Judg¬ 
ment was delivered by the High Court on the 
13tli July, 1897, by Sir Arthur Collins, 
0, J., and Mr. Justice Shephard. Their 
judgment is short, and, as it throws consider¬ 
able light upon the whole proceedings, it is 
desirable that it should be reproduced in 
full. It is ae follows :— 

“The first question is what estate the 
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widow Thulja Boyee tock under the gift of 
1558. We cannot agree with the District 
Judge that the law is unsettled on the 
question of such gifts. There being no 
indication of intention to give a large estate, 
we must assume that the husband intended 
that a widow’s estate only should pass. 
This being 60 , it ic quite clear that sections 
31 and 32 of the Aot apply. Tbe order 
must be set aside as the parties are not 
agreed as to the mode in which the money 
should be invested. 

“We must direct the District Judge to 
pass order under tbe provisions of section 
3 Each party to bear his own costs of 
this appeal.” 

On the 10th June 1911 and again on 
the 11th January 1916 Thulja Boyee 
executed Wills and bequeathed all her move- 
able and immoveable properties to the first 
respondent; she died on tbe 2nd April 1916. 
The adopted son, Bavajee Ramajee Pandit, 
also died at a date subsequent to the decision of 
the High Conrt, but the exact time is not 
stated, nor is it material, and the 
present appellant and his brother Jeevanna 
Rao, now deceased, were his two sons. 
On tie 12:h July 19.6 they instituted 
the suit out of which these proceedings 
have arisen against the claimants nnder 
Tulja’s Will, alleging that she had only a 
1 mited estate under tbe deed of settlement, 
and that she bad no power to dispose of the 
properties by Will. The learned Subordinate 
J idge decided in their favour, but this de¬ 
cision was reversed by the High Court, from 
whose decree tbe present appeal has been 
brought. Both the judgments cf tbe Sub¬ 
ordinate Judge aud the High Court depended 
npon the true effect of tbe deed of settle¬ 
ment, but for reasons, which their Lord¬ 
ships will shortly explain, they do not think 
that this question was open to either of the 
C juris. 

Their Lordships do not, therefore, propose 
to embark upon the consideration of what 
the effest of tbe deed of gift in favour of 
Thulja Boy j might be oorrec'ly determined 
to bs, but as some misapprehension appears 
to exist as to the effest of certain decisions of 
the B.iard, and notably one in Surai- 
m^ni v. Rabi Nath Ojha (1) the ; r Lord¬ 
ships think it desirable to remove this doubt, 
lest error should creep into the administra¬ 
tion of the law in India wi.h regard to thq 
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rights of a Hindu widow. In the ease 

referred to, Surojmcni v. Rabi Xath 

Ojha (1), when originally heard befrre 
the High Ocnrt it had been staled that 
under the Hindu Law in the ca*>e o! a gift 
of immoveable property to a Hindu widow, 
the had no power to alienate unlees euch 
power was expressly conferred. 7 he 

decision of this Board did no more than 
establish that that proposition was not 
accurate, and that it was possible by the use 
of words of sufficient amplitude to covey in 
the terms of the gift itself the fullest rights 
of ownership, including, of sourse, the power 
to alienate, whioh the HighCourt had thought 
required lobe added by express declaration. 
In that case it is true that there is goace com¬ 
parison drawn between tl e gift to a widow 
and a gift to a person not under disability, 
but Ibat was not the foundation of the 
decision, whish depended entirely upon the 
wide meaning attributed to the words in 
which the gift to the widow was clothed. 
More recent decisions of this Board 
[dasiman Ohoudhvrain v. Shib Narain Ohow- 
dhury (14) and Bhndat Slivdis v. Bat 
Oulab (2)] dcr nothing but repeat this same 
proposition in otl er words. The impoitance 
of preventing confusion due to the contrast* 
ing of different pbra es need in distinct 
cases to express the same idea has led their 
Lordships to make this explanation, bat the 
points argued as to the effect of the gift in 
the present case are not now open to consi* 
deration, for in their Lordship’s opinion 
the dec sion . given on the 13th July 
1697, by the < High Court at Madras i9 a 
clear and complete determination as between 
the parties to that sait and thcs9 claiming 
under them, which the prerent litigants can¬ 
not dispute. 

It is urged on behalf of the respondents 
that the judgment caunot be so regarded 
because it arose out of proceedings under 
the Land Acquisition Ac v , 1694 and for 
the pnrpoee of tbeir arguments they rely 
upon the case of Rangoon Bitatoung Company 
Limited v. Collector of Rcngocn (l 1). There 
appears to be some misapprehension in the 
Oonrts in Jndia as to the effect of this author* 
ity which it is desirable should bs removed. 

(14) 66 Ind. Oaa. 193; 49 I. A. 25; 28 C. W. N. 426, 
16 L, W. 434; 42 M. L. J. 492; 30 M. L. T. 242; 20 A. 

L. J. 862; 35 C. L. J. 427; 2* Bom. L. R. 576; *1922) 

M. W. N. 868 (P. 0.), 


Under tbe Land Acquisition Act there are 
two perfectly separata aud distinct forms of 
procedure sontemp’ated. Tbe 6rst is that, 
necessary for fixing tbe amoanfc of the o)tn- 
pensetion and this is deooribed as being an 
award. By section 54 an appeal from that 
award or any part of the award is given to the 
High Court. The oaie in Rangoon BotRoung 
Co npany Limited v. Collect jr of Rangoon (11) 
dee ded that in those circumstances the appeal 
so given was the only odb open to tbe parties 
and that even if appealed against, the award 
still retained its characteristics and was 
incapable of farther appeal. The argument 
which succeeded in that case emphasizes 
tbe distinction between an award and a 
dasre’, and th9 judgment mentions this in 
terms by stating that tbe appellants, although 
admittel to the High Court, eoald not have 
the right to carry an awjrJ made under an 
arbitration as to the valae of land tak9Q for 
public purposes up to th : s Board as if it tfere 
a decree of the High Ocu.’fc made in coarse 
of its original jurisdiction. The manifest 
inconvenience that would attend aoy such 
proceeding is also pointed ou f , but neither 
this judgment nsr aoy other j ldgment of 
this Board affec's the question of an 
appeal on the totally different proceedings 
that arise when there is a dispute as between 
the persons claiming sompensation involving, 
as it does in this case, a difficult question 
of title. When once the award as to the 
amount has become final, all questions as to 
fixing of compensation are then at an end ; 
the duty of the Collector iu case 
of dispute as to the relative rights of the 
person? together entitled to the money is to 
place the money under the control of the 
Court, and the parties thin can proceed to 
litigate in the ordioary way to determine 
what their right and title to the property 
may be. That is exactly what occurred in 
the present case. How the proceedings were 
oommenced is a matter that is not material 
provided that they were instituted in the man¬ 
ner that gave the Court ju Ldiction, for they 
ended in a decree made by the High Court 
and appealable to this Board. It ie true 
that in tbe o*se of Tiinogj’.i Dasri v. 
Krlshna Lai D<y (15) following an earlier 
ease, Balaram bhramentar Ray v. Sham 
Sunler Barendra ( 6) it wae decided that 

(16) 6 Ind. Caa. 157; 17 C. W. N. 935*. 

(10/ 23 C. 526; 12 Ind. Dec (w. e.) 360. 
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an order under section 32 may appropriately 
be deemed as an integral p^rt cf the 
aw*rd male by the Ooart, bu) their Ljrd- 
■hips regard this as a misapprehension 
as to tie meaning cf the award. The 
award as constituted b 7 Statute fo nothing 
but an award whioh states theareaofthe 
land, the compensation to be allowed and 
the appoitionment among the persons interest¬ 
ed in the land of whoso elaimi the Collector 
ha9 information, meaning thereby people 
whose interests are not in dispute, bat from 
the moment when the sum has b3en deposit¬ 
ed in Ooort under section 31 (2) the 

functions of the award have ceased ; and 
all that is left is a dispate between interested 
people as to the extent of their interest. Sash 
dispute forms no part of the award, and it 
'would indeed be strange if a sontroverey 
between two people as to the nature of their 
respective interests in a piece of land should 
enjoy certain rights of appeal which would 
be wholly taken away when the piece of 
land was represented by a sum of money 
paid into Court. Toere has in .the present 
case been a clear decision open the very point 
now in dispute whioh oannot be rc-opened. 
The High Court appear only to have regard¬ 
ed the matter as concluded to the extent of 
'the compensation money, but that is not the 
true view of what occurred, for as pointed 
out in Badar Bet* v. Habib Menem Noordin 
(17), it is not c impotent for the Court, in 
the cate of the tame Qucstic n arising between 
the same partiep, to review a previous deci¬ 
sion, no longer open to appeal, given by 
another Court haviog juriedietien to try the 
second case. If the decision was wroDg, it 
ought to have been appealed, from in due 
time. Nor in such oiropmsfauoes can the 
interested parties be heard to say tint the 
value of the subject matter on which the 
former decision was pronounoad was com- 
partively so. tr.fl ng that it was not worth 
their a bile to appeal from it. If such a 
plea were admissible, there would be no 
finality in litigation. The importance of a 
judicial decision is not to be measured by 
the pecuniary value of the particular it6m 
in (Repute. It fcas bsen suggested that tbe 
dtoieion was not in a former suit, but whe* 
ther this were so or not m->kss no differ- 

f 

(16) (1909) A. 0. 615 at p. 023; 78 L. J. P. C. 10 l 
101 L. T, 161. 


once, for it has been recently pointed out by 
this Board in George Henry Etoo’c v. Adnini 
tr^tor General of Bengal (7), that the prin* 
oip’e which prevents the same oase being 
twice litigated is of general application, andis 
not limited by the specific words of the Code 
in this respeot. Their Lordships will, there¬ 
fore, humbly advise His Majesty that the 
decree appealed from be reversed, and the 
decree of the Subordinate Judge restored with 
costs here and in the Courts below. 

8. d. Appeal allowed. 

Solicitor for the Ajpsllante.— Mr. Douglae 
Grant . 

fcclicitors fer the Respondents.—Messrs, 
Borrow , Eogert and Nevill. 


BOMBAY HIGH COURT. 

Second Oivjl Appeal No. 3a5 of 1921, 

January 27, 1922. 

Preeent :—Sir Norman Macleod, Kt., 

Chief Justice, and Mr. Justice Coyajee. 

DHUNDIRAJ BALKRISH J A 

PHAL1NKAR —DifcwdaNT—Apekllait 

Vi reus 

RAMOHANDRA GANGADHAR KaLE 

AND OrHF>S-PLAINT1FF3-RSSPONDBNT. 

Easement-Right of way, once established, whether 

can be altered. 

When once a right of way is defined, it cannot be 
altered, and the dominant owner is entitled to exert 
his strict rights unless ho can be induced to consent 
to a deviation, [p 414, col. 2.] 

Lovell v. Smith, (1857) 3 C. B. 'n b.) 1 20* 140 E. 
R. 685; 1 11 R. R. 672, Halbert v. Bale, (190 )) 2 Ch, 
570; 101 L. T. 604; 76 L. J Ch. 467, Young v. Kinloch, 
(1910) A. C. 169, Deacon v. The South Eastern Rail - 
t cay Company, ( 1889) 61 L. T. 377, Syud Hamid 
Hossein v. Gervain , 16 W, R. 493 and Varajlal Parbhu - 
das v. Moti Kuber, U893) P. J. 473, referred to. 

Second appeal from the decision cf tbe 
Joint Judge, Pcodb, in Appeal No. 308 of 
1920, amending the doaree passed by the 
Additional First Class, Subordinate Judge, at 
Pcona, in Civil Suit No. 241 of 1918. 

Mr. P, B. Shingne , for the Appellant. 

Mr. G, N. Thaknr for Mr. K . V. Jothx , for 
the Respondent. 

JUDGMENT. 

Maoleod, C. J.—The quetfcion in this second 
sppeai is whether the order of the lower 
Appellate Court restraining tbe defendant 
from obstructing the plaintiffs’ bhangi and 


* * 
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bhidti from entering by the door X in th 9 
map Exhibit 20 and thence passing over the 
defendant's bask yard and entering the plaint* 
iff a* privy at point A is right. 

Dsfendaut's hcu?e adjoins the plaintiffs’ 
housa to the west. There is a lane to the 
west of the defendant’s honse and it is 
admitted that the plaintiffs have a right of 
way over the defendant’s back yard, so that 
the sweeper may have acsees to the plaintiffs’ 
privy. The defendant bought his honre iu 
1915. Until then the sweeper had pasted 
throngh the door X bat in 1916 the de¬ 
fendant male certain alterations. He opened 
a door at the southern end of his wall and 
after reserving a passage of about three 
feet he built a w»ll to the north, so as 
to reserve for limself the rest of the 
back-yard. It cmnot be said that it 
wool l be in a^y way more inaonvenient 
for the sweeper to piss along this passage 
to the plaintiffs’ privy instead of gcicg in 
by tbe door X as be used to do, but the 
1 1 untiffs sontend that they are entitled to 
stand on their str:c< right, that the right 
of way from the dcor X to their privy 
having ores b3en eeqaired, the servient 
owner cannot sobjtitate any other way between 
the Une and the plaintiffs’ privy. Tbe Trial 
Judge appears to have admitted this pro¬ 
position of law to be correct, but considered 
that tbe plaintiffs were agreeable to tbe Dew 
arrangement when be visited tbe spot. 
Because the second plaintiff bad adduced no 
evidence to show that the defendant had 
made the alterations against his will or with¬ 
out his consent, the learned Judge appears 
to have held that there was aequieseence on 
the part of the plaintiffs, and that it was 
owing to other disputes having arisen be¬ 
tween tbe parties relating to the ownership 
of the party wall and certain windows in 
the plaintiffs’ house that the plaintiffs began 
to object to the obstruition at door X. If 
an issue had been raised on tbe point of 
acquiescence this fiudiDg might have been 
entitled to consideration but tbe Judge seems 
to have thought that tbe plaintiffs, even 
if tbe isine bad been raised, ought to have 
•ailed evidence to prove that they had not 
acquiesced, and, as the Appellate Court has 
pointed cut, the defendant never pleaded 
consent, no iesue was raised and the evidence 
was not directed to it. It would, therefore, 
dangerous to assume that coneent bad been 


given. I do not think that seition 22 of th9 
Indian Elements Act can assist the defend¬ 
ant. Its provisions aan only apply when the 
exact way to ba taken over the premises 
of the servient owner has not been ascertain¬ 
ed. Whether the servient owner, when ores 
the right of way has been defined, oan sub¬ 
stitute a new way is a question which dees 
not seem to have been provided for by the 
Indian Easements Act and. therefore, we 
must have recourse to tbe Common Lawi 
Lovell v. Smith (1), Eulbert v. Dal 3 (2) 
and Younj v. Kiu 7 oc\ (3). No doubt 
the general rule is that a right of way 
ooce defined cannot be altered {^Deacon v. 
2hi South Eastern Bailway Company (4)] and 
the dominant owner is entitled to exert his 
strict rights unless he oan be induced to 
consent to a deviation. Th9 defendant was 
aware of the existing right of way when he 
bought his premises and unless he oan prove 
acquiescence in the new way the plaintiffs 

must succeed, The appeal must bs dismissed 
with costs. 

Coyajib, J,—T concur, and wool 1 add that 
Courts in this country have given effect to 
the ganerel rule that when onoe the lias 
of way has baen definitely set out, neither the 
dominant nor the servient owner can compel 
the other to give or to arcopt a different arid 
a substituted way. In Syud Hamid Hossein v, 

Oervain (5) NormaD, C. J. observed : '‘We 

think it is clear that if any person has a 
right of way from odo place to another 
over a particular line, if he and his ancestors 
have been accustomed to use that way from a 
long time past, be has a right to go over 
it, and cannot be compelled to use a different 
and subetitutfd way.” Similarly, in Varjjlil 
Parbhudas v. Moti Kuber (6), where tbe facts 
were not widely different from those in this 
case, this Court held that: “if the defendant's 
right of way was direotly from the door iu 
plaintiffs’ osri to the defendant’s otri , the 
plaintiff cannot obstruct that right of way 
and off<*r him another way through his chowk 
In my opinion, therefore, the deoision of the 
lower Appellate Court is right. 

c A< Appeal dismissed. 

(1) (1857J 3 C. B. (n. s.) 120- 140 E. R. 686; 111 R. 

672. 

(2) (1909) 2 Ch. 670; 101 L. T. 504, 78 L. J. Ch. 467, 

(3) (1910) A. 0. 169. 

(4) (1889; 61 L. T. 377. 

(6) 15 W. R. 496. 

(8) (1893) P. J. 473. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 3172 of 1918. 

January 6, 1922, 

Pretent :—Mr, Justice Soott-Smith and 
Mr. Justice Broadway, 

Musammat DHAN KAUR and otrebs— 
Defendants—Appellant j 

versus 

SUNDER AND OTHEB8—PLAINTIFFS— 

Respondents. 

Custom—Succession—Daughters v. collaterals of 
sixth degree — Burden of proof—Hindu Jats of Ludhiana 
District —Biwaj-iam, entry in, value of . 

Among Hindu Jai3 of Ludhiana District 
collaterals of the sixth degree exclude daughters 
from succession, [p. 417, col. 1.] 

Where a collateral is more distantly related than 
the fiftk degree, the initial onus is on him to 
prove that he excludes the daughters and the 
more remote the collateral is the more heavily does 
the onus lie upon him. [p. 410, cols. 1 & 2.] 

; Bholi v. Man Singh, 86 P. R. DOS; 146 P. W. R. 
190*, Jiwan Singh v. Har Kaur, 22 Ind. Cas. 416; 41 
P. R, 1914; ol P. L. R. 1914; 34P. W. R. 1914, relied 
upon. 

In the oase of collaterals related in the sixth 
degree the onus is not a very heavy one. An entry 
in the .riwaj.uam which says that the collaterals 
in the sixth degree exclude daughters is not 
opposed to general custom and is quite sufficient 
to shift the initial onus from the collateral to the 
other side. [p. 417, col, 1.] 

Beg v.. Allah Ditta , £8 Ind, Cas. 864; 46 P. R. 1917; 

12 P. W. B. 1917; 21 M. L. T. 810; 32 M. L. J. 616; 19 
Bom. L. R. 388; 16 A. L. J. 625; 21 C. W. N. 842; 44 

O. 749; 26 C. L. J. 176; 44 I. A. 89 (P. C.), followed. 

C hhuttan v. Huzari Lai, 30 Ind. Cas. 22; 
7P. R. 1910; 129 P. W. B. 1916; 46 P. L. K. 1916, 
Wazira v. Mueamrhat Maryan, 42 Ind. Cas. 368; 84 

P. R. 1917; 161 P. W. R. 1917; 3 P. L. R. 1918, Khuda 
Bakhsh v. Musammat Fateh Khatun, 46 Ind. Cas, 679; 

13 P. R. 1919; 140 P. W. R. 1918, referred to. 1 

Seiond appeal from the desree of the 
District Judge, Lidbiana, dated the 1st 
August 1918, affirming that of the Senior 
Subordinate Judge, Ludhiana, dated tho 5th 
February 1918. 

Pandit 8heo Itarain , R. B , for the Appel¬ 
lants, , 

Bakbehi Teft Ohand , for the Respondents. 

JUDGMENT.—This is a seoond appeal 
upon a •eftifiiate granted by the District 
Judge of Ludhiana under section 41 (3) of 
the Punjab Courts Ao*, The facts briefly 
are as follows:^ 

The last male owner of the land in suit 

was Dhiana whose relationship with the 
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plaintiffs appears from the pedigree-lable 
printed on page 4 of the paper-book. His 
widow Musammat Mahan Kaur made a gift 
of her lujband’s land in favour of her 
daughters, Musammat Dhan Kaur and Musam¬ 
mat Ind Kaur, defendants appellants, and the 
plaintiffs sued for a declaration that this 
gift would not affect their reversionaiy rights 
after the dsath of the widow. The plaintiffs 
are, as appears from the pedigree table, 
the reversioners of Dhiana in the six'h 
degree. The Courts below have cocoji rently 
held that the land in eu*t is ansestral prop¬ 
erty of the plaintiffs and that according to 
txutom the plaintiffs are heirs to the exclu¬ 
sion of the married daughters of Dhiana. 

In the grounds of appeal to this Court 
various points have been raised, but the only 
one argued before U3 wai that of ooslom, 
namely, whether the plaintiffs, who are 
to’literals in the sixth degree of Dhiana, are 
preferential heirs to bis daughters. Asoord- 
ing to the rtwaj t-am of 1882 daughters are 
entirely exiluded from inheritance by 
•ollaterals no matter bow dstantly rela*ed. 
Aseording to the ritra 1 t am of 1911, wbith 
was prepared by Mr. Dannett, Settlement 
Collector, they are only excluded by colla¬ 
terals not more remote than the fix th 
degree. If there are no collaterals in the 
sixth degree or nearer, then amongst Hindu 
Jats daughters inherit, A perusal of the 
riwaj i*am shows that it was prepared with 
great care. Numerous instan«e3 are given 
though there are none exactly on all fours 
with the present ca'.e, i.e., no instates were 
given where tollateials cf the sixth degree 
excluded daughters from inheritance. Some 
copies of judgments have been put upon 
the record by both the parties, P. 9 is 
a copy of a judgment by Mr. Lewis, 
DUtrist Judge, dated 30;h July 1890. In 
that saee the daughters of one Karman 
Eued his collaterals in the sixth degree for 
possession of his land. It was there held 
that the collaterals were the heirs aseording 
Jp custom and the plaintiff’s euit was die- 
missed. The daughters rested their olaim on 
Hindu Law by whish they said they were 
governed but it was held that they were 
governed, by Customary Law. No reference 
was made to the riwaj i am and it appears 
to have been conceded that if the parties 
were not governed by Hindu Law the 
daughters would have no right as against 
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the collateral i. Th’siGst\ni3 nadoubielly 
supports the pi pit ion taken ao by the plaint- 
iff*, P. 8 ia a jidgnont o? L\la Achhra 
Ran, Distric*'. Julge, datsd 2tth Ociobar 
1904, in a c»se where daughters were oppo;- 
ed to collaterals in the seventh degree, and 
it was held that the latter were preferential 
heirs. In support of it3 decision the Coart 
referred to Uauthan v. Lshna (l), bat that 
case wae not really i 3 point because there the 
plaintiff was a nephew of the donor, in other 
words, a near collateral, and the par 1 i 39 
were Ara'n*. D.-2 ii a judgment dited 
10«h Jcly 1903 where it was found that 
there was no role that the collaterals from 
the seventh to the ninth degree were pra* 
ferred to daughters This iostancj ia not 
in point; toor is D.-l, a judgment da*ed 18th 

February 19.3, in which it was held that 

the plaintiff?, who were collateral) in the 
seventh degree, were not entitled to succeed 
in the prereocs of daughters. 

Pandit Sheo Narain has referred to Bholi 
v. Man Singh (2), in which the question of 
onus in oases like the preseot was fully con¬ 
sidered and it wag laid down that the burden 
of proof as to whether remote collaterals 
such ai of the sixth degree exoTule daugh¬ 
ters, rests on the party who averts it. In 
Jtwan 8ingh v. Har Kaur (3) it was held 
that under Customary Law, where oollatereli 
more distantly -related than the fifth, or 
at any rate, the seventh degre?, claim to 
succeed to ancestral property in preference to 
a daughter, the onus probindi is on them. 
In this ca.e Bholi v. Man Singh (2) was 
approved. Again, in Remark 1 to Arlic’e 23 
of Rafctfgan’s Digest of Custom*! y Law it is 
laid down that the eevenlh degree is some- 
timo 3 found to be the extreme limit of 
collateral nale relationship which excludes 
the succession of a daughter, but it is al'O 
stated that more usually the fifth degree is 
found to be the customary limit. We may, 
therefore, take it that where a collateral 
ia more distantly related than the fifth 
degree, the initial or. mi is on him to prove 
that he excludes the daughters and the more 
remote the collateral is the more heavily 


: (1) 86 P. K. 18 6. 

1 (2) 86 P. It. 1608; 146 P. W. B. 1908, 

(3) 22 Ind. Gas 416; 41 P. B. 1914; 51 P» L. R. 
1914)34 P. W. R« )914, 


does the onus lie upon him. In the present 
case the collaterals are nlited in the sixth 
degree, aod, therefore, the onus upon (hem 
would not be a very heavy one. 

Now, the plaintiffs rely upon the answer 
to Qiestion 4f of Mr. Danneti’s Rixoaj »• 
am of 1911. According to that collaterals 
in the sixth degree exclude daughters. 
In tho case Beg v. Alljh Ditta (4) their 
Lordships of the Privy Council held that 
the entry in the riica • i-am, which was 
not supported by instance?, in favour of 
the succession of a daughter’s, son, whose 
father was . a Rhanadamed % in preference 
to collaterals was a strong pieoe of evidence 
in support cf such cps'om which it ley 
upon the plaintiff’s collaterals - to rebut. 
This ruling of the Privy Council was con¬ 
sidered in a subsequent decision of the 
Chief Court in Waz'.ra v. Muiammct Ma\yan 
(5). It was hell there following Ohhuttan 
v. Qatari Lai (6) that statements in 
a riica;-i-am when ‘‘opposed to general 
custom can carry very little'weight unless 
supported by instances.” Again in Khuda 
Bukhsh v, Musammal Fniteh Khatnn (7), 
it was held that Answer 13 in the Bitcai • 
i-am of the Multan District (unsupported 
by instances), being a very peculiar- onej 
quite oppored to Customary Law and the 
method cf calculating relationship > laid 
down therein heiDg also peculiar, was not 
sufficient to shift the onus on to thq 
plaintiffs to prove that they are not exclude 
ed by a sister. The entry in the Etwifr 
t- am relied upon by the plaintiffs in the 
present oa:e can certainly not be said te 
be opposed to genera) custom, nor to be 
a vety peculiar one. What is the extreme 
limit of oollateral male relationship which 
-excludes the succession of a daughter has 
betn, the subject of- numerous ' deoicions 
and a gcod deal of doubt has been ex¬ 
pressed on the point and in Jitzan Singh v. 

« • V 


(4) £8 Ind. Cas. 354; 45 P. R. 1917: 12 P. W. R. 1917; 
21 M. L. T. 310, 32 M. h. J. 616; 19 RornrL. R. 883; 15 
A. L. J. 52c; 21 C. W. X. 842; 44 0. 749; £6 C. L. J, 
175; 44 I. A. 89 (P. C.). 

*6) 42 Ind Cas. 358; 84 P. R. 1917; lol P. W. R. 
1917; 3 P. L. B. 1918. 

(6) 30 Ind Cas. 22; 7 P. B. 191G; 129 P. W. R. 1915; 
46 P. L. R. 1916. 

(7) 46-Ind, Ca*. 679) 13 P, R. 1919; 140 P. \¥. B. 
1918. 
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Hiir Kaur (3) referred, to- above ii w .s 
d^abted whether the seventh or the fifah 
degree should be fixed ai the extrene 
limit. It, therefore, cannot be said that 
J® entry whieb says that the eollaterals 
in the sixth degree exclade daughters is 
opposed to general castom. Therefore, 
having regard to the decision of the Privy 
Ooanoil. in Beg v. Allah Ditta (4) we hold 
that the entry ia the 1911 Eiwaj-i am is 
Quite cuffisient to shift the initial onus 
ffom the plaintiffs to the donees-defendants, 
and we find that the latter have not dissharg- 
ed it,, 

, The appeal. aoiordiagly fails and is dis¬ 
missed with ooe t *. 

Z, K <fc s. B. Appeal dismissed. 


BOMBAY HIGH COURT. 

Fust Civil Appeal No. 97 of 1921. 

February 6, IS22. 

Present Sir Norman Matleod, Kt., 
Chief Jastise, and Mr. Jnstioe Ooyajee. 
OHUN1LAL JAMN AD AS—Defendant— 

, . - Appellant 

versus 

MULCH AND HARJIVAND AS— Plaintiff 

-RtSPONDE iTS. ■ 

Partition decree—Execution by plaintiff —Defend? 
■ant, right of, to continue proceedings. 

I \ • 

^ * • ft - • • % • 

Plaintiff obtained a decree ,for the partition of a 
house, and applied for execution. A Commissioner 
was appointed to effect a division of it bnt before 
effect could be given to' his report the house was 
burnt down : plaintiff thereupon wanted to drop the 
•proceedings, but defendant objected : 

Reid, that defendant should be allowed to continue 
the execution proceedings in order that the property 
might be partitioned. 

’ First appeal from the decision of the Firjt 
01 \6R ' Subordinate Julge at Broaeb, in 
Ditkhast No; 224of 1915. 

Mr. O.'N, Thakor , for the Appellant, 

' M*. ftf. H t Me\ta, for Respondent No. 1. 

JUDGMENT.—This was a partition suit 
in whioh a oonaent-deoree for partition was 
obtaxed on 8th"Novtmber 1911 from the First 
Olasei Subordinate Julge, Broaeh. The 
pUiriiiff, on the 12th Marsh 1915, took oat 
a Darkhaefc for‘partition of the suit property 
fend moveables Commissioners ware appoint- 
8 4 , who eabmitted a report with regard to 
’ornaments. B it w£th regard to a carta^n 
hoa?e Mr. Hargovandas was appointed Oonl- 
Diaeiouer to effest a division of it, tig made 
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a report, bnt before the report soald be given- 
effect (o the houss was lurnt dowD, The 
plaintiff then wanted ti drop the exeaation 
proieedings, but the defendant objected.' 
The Coart allowed the plaintiff to drop the 
execution proaeeding?. The remit would 
be that those defendants who wished to 
•ontiEQe the execution proaeedinga «onld 
net do so without having to issue a fresh 
Darkbast. We see no reason why the 
defendants shoold Dot have been allowed 

i 

to continue the Darkbast in order that 
the suit property might be partitioned. 
Therefore, we allow the appeal and direot the 
Darkhast to oonfcinue at the iiistaDse of the 
defendant. The plaintiff to pay the appellant’s 
ao6ts in both Courts, 

vf. C. A. Appeal allowed. 9 


LAHCRE HIGH COURT. 

Second OiviL Appeal No. S9i of 1919. 

January 7, 1922. 

Present Mr. Jnstioe Soott-Smith and 
Mr. Jnstioe Harrison. 

GULAB —Defendant—Appellant 

versus 

MEHNDI and another—Plaiktiffj— 1 

AND NADU — Di FE-TANT — RESPONDENT?. 

Reversioner’s right to contest alienation, relinquish- 
ment of — Reversionary- right—Registration Act (XVI 
of 190 s, 17 —Family agreement—Reversioner under¬ 
taking not to challenge alienation of half of ancestral 
property — Registration, whether necessary — Alienatin', 
contemplated, or completed—Consent of next reversioner 
—Good faith to be presumed—Bad faith to be established. 

9 

9 M *4 

The right of a reversioner to bring a suit to 
contest any alienation which a sonless proprietor 
might make in futuro arises out of and is, in a 
sense, ancillary to the reversionary rights But 
it cannot be said to bo an integral part , of tho^e 
rights It is wholly impossible to Estimate the value of 
such a right, which must depend on all the erreum- 
stancos of the case. If the alienation is • for 
necessity or can be shown to have been fofc 
necessity by evidence, true or false, the right ia 
valueless. It varies, moreover, with the prospects 
of the reversioner to succeed to the land and 
inversely with the age and health of the owner, 
[p. 4id}-col. 2.] * 

;A family agreement by which a sonless pro¬ 
prietor agrees not to alienate half of his land, and 
his nearest reversioner undertakes not to challenge 
or object to any alienation which the former 
might see lit to make of the • remaining half of 
his land, does not requiro registration and is binding 
on the sous of thfe reversioner, [p 418, col. 2 3 
Kaman v. Muhammad Ali, 6y P. 11. 1901, Labhn 
v, }lusammat Nihali, 7 P, R. 1905; 68 P. L. R, 1905; 
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251 P. W. R. 1905 and Shib Ram v. Shib Singh , 78 
F. R. 1908; 138 P. W. R. 1909, followed. 

If the bad faith of a reversioner iu giving his 
consent to an alienation ia pleaded, it must be 
established. Good faith must be presumed, [p. 418, 
col 2.] 

Where the next reversioner consents to a contem¬ 
plated alienation, such consent is as binding and 
valid as a consent given to a completed transfer, 
[p. 418, ccl. 2.] 

Sesond appeal from thedecree of theDistriot 
Judge, Rawalpindi, dated the 16th January 
1919, affirming that of the Subordinate 
Judge, Second Cla«e, Rawalpindi, dated the 
23rd August 1918. 

Messre. Aiit Ahmad and N. 0. Mehro , for 
the Appellant. 

l)r. Nand Lai, for the Respondent. 

JUDGMENT.—The facta of thie case 

• 

are peculiar.- One Madafc, .who had no 
■on, alienated 6ome of his ancestral land 
to his sono'n law. Nadu, his brother, 
brought a suit of the u^ufcl type and 
thereupon a family agreement was made, 
ip consideration of which Nadu withdrew 
his ecit and Madat undertook that he 
would not charge one half of the.remain* 
ing land cr the house in which be lived 
and Ncdu further ui dertock not to challenge 
or object to any alienation which Madat 
might tcc fit to make with regard to the 
remaining half of the land. Eighteen 
[moxiths later, Madat executed a deed by 
vthich be purported to cell cne-balf of 
his remaining land to another son-in-law for 
Re. 780. Nadu’s cone ece for a declaration 
that this alienation will not affect their 
reversionary rightB and have been given 
a decree on the finding that the documents 
in whioh the agreement waB embodied are 
not admissible, inasmuch as they have cot 
been rcgVered, that the agreement, there* 
forr, cansot he proved and that considera¬ 
tion and necessity have not keen established. 
On appeal Ocuosel urges that the documents 
need cot be registered acd that the consent 
of the next collateral makes the alienation 
good Against the whole world. 

Now, if the two important documents 
D 2 and D. W.-l contained any ok use 
by wbieh Nadu relinquished hie reversionary 
rights, it would have keen necessary to 
register them Herr, however, all he did 
■was to undertake not to bring a cuit to 
contest any alienation which might be 
made in future. The right to bring such 
• suit doubtless crieee out of acd is, 


in a sense, aceillary to the reversionary 
rights. At t}be same time, it cannot be 
said to be an integral part of those 
rights. In the second place, it is wholly 
impossible to estimate the value of Bufch 
a right, which must depend on all the 
circumstances of the case. If the alienation 
is for necessity or can be shown to have 
been for necessity by evidence, true or 
falsp, the light is valueless. It varies, 
moreover, with the prospects of the rever¬ 
sioner to succeed to tbe land and inversely 
with the age and health of tbe owner. 
We find, therefore, that, for these tftd 
reasons, the undertaking given by Nadu 
not to ccntest any alienation, which his 
brother might make in future as to one- 
half of tbe land, did not require registration. 

It is urged by Counsel for the respond¬ 
ents that a ocTEent cf this catore given 
18 uiontbs before the ao.cal transfer 
takes place is not a consent at all as 
contemplated in tbe various rulings quoted, 
and he contends that consent can only 
be given to a transaction which is on 
the verge cf com'pleticn. We see no force 
in this argument acd there is no reason 
why a concent giv6n to a contemplated 
alienation sbculd not be as bindieg ard as 
valid as a consent given to a completed trans¬ 
fer. It is cleo urged that, under tbe cirsUm* 
stances of this case, it must be presumed that 
Nadu did not act in the best interests of 
tbe family and that be deliberately injured 
the prospects of his sots. We find, on 
the oentrary, that if bad faith be pleaded, 
it must be established and that good faith 
must be presumed, ard tbere is nothing 
in tbe circumstarces of this family agree¬ 
ment whioh points towards tbere having 
been any stupidity, carelessness or malice. 
Nadu saved one half of tbe remaining 
ancestial property and the house which 
Madat could certainly have charged cr 
even Eold, and although it might have 
been possible to defeat tbe sale or .the 
alienation by bringing a suit, ll e result 
of litigation is always doubtful and we 
see no reason for not presuming that 
Nadu acted wisely and with foresight In 
making this agreement. 

We, therefore, find, following Kainan T, 
Muhammad Alt (1), Labhu v. Musammat 

(1) 50 P. R. 1904, 
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Nth alt (2) and Sh\b Ram v. Shib Singh 
(3), that fchs consent of Nada make? the 
alisnation good against the world. We, 
therefore, acoept the appeal and dismiss 
the plaintiffs' euit. The costs of the 
defendants will be paid throughout by the 
plaintiffs. 

w, c. A. <fc 8. D. Appeal acceptc 2, 


(2j 7 p. R. 1905} 66 P. L. R. 1905; 251 P. W. R. 
1905. 

(3; 73 P. R. 1903; 133 P. W. R. 1903. 


BOMBAY HIGH COURT. 

Second Civil Appial No. 112 o? 1921, 

February 7, 1922. 

Pretent :—Sir Norman Macleod, Kt , 
Otilf Justice, and Mr. Jastice Uoyajee. 
.-SHAMA DURGAJl BHOI— 
Dxvbndint—Appsllant 
. versus 

GkNGhADHAR NARaYAN MUZUMDAR 
Plaintiff—Rbsponbbnt. 

Ferry franchise, whether can be acquired by pre¬ 
scription—Grant from Government — Presumption, 

A. ferry franchise cannot be acquired by mere 
prescription. Facts must bo proved from which, if 
there is no direct grant from the Government, it 
oeulU.be implied that such grant was aotually made. 

[p. 420, col. 1.] _ _ , 

Nityahari Roy v. Dunne, 18 C. 652; 9 Ind. Dec, 

(n. b.) 435, referred to. 

• Saeond appeal from the decision of the 
Joint Judge, Poona, in Appeal No. 129 of 
1920, confirming the decree passed by the 
Subordinate Jadge at Haveli, in Oivil Suit 
No. 145 of 1917. 

Mr, D. A, Tuljapurhir , for. the Appel¬ 
lant. 

Mr. Mehendale (with him Mr. P . B . 
Shingne), for the Respondent. 

JUDGMENT_The plaintiff* sued for a 

declaration that th9y alone had a right to 
ply a ferry between the village of Bhopkhel 
and Kirkee Bazar, and for an injunction res* 
training the defendant from plying a ferry 
between Bhopkhel and Kirkee Bazar. The 
river Mala rune bat we an these two villages, 
and until a dam was bnilt in 1872 people 
were able to oross the river except in the 
frioy season. That has no longer been poe* 
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sible since the buildiDg of the dam. The 
plaintiffs who are Inamdars of the village of 
Bhopkhel then began to run a ferry to take 
people across, and they were receiving the 
inoome from the ferry until 1915 when the 
first defendant began to run a rival ferry 
under the permission granted by the Superin- 
tendent of the Ammunition Factory, ratified 
by the Collector. 

When the plaintiffs objected to the first 
defendant’s plying his ferry, an order was 
parsed by the Collector as follows :— 

"in this office No. L. F. 1*853*3 of 25th 
March 1916 Shama Dargaji Bhoiof Kirkee 
was informed that the Collector has no 
objection to Shama plying his ferry between 
Kirkee and Kalas. The" Collector now under- 
stands from an application from the Inamlar 
of Bhopkhel that Shama i§ working his ferry 
b jat b 3 tween Kirkee and Bhopkhel. Sham\ ip, 
therefore, informed that he is not entitled to 
run a ferry between Kirkee and Bhopkhel 
without the permission of the Inamdar of 
Bhopkhel." 

Exhibit 22 is the application of the first 
defendant to the Collector from which it would 
appear that the limits within which he wished 
to ply his boat were notf definitely stated. 
The applicant said : 

"There is a dam of the river Mula with* 
in the limit of the Superintendent of the 
Ammunition Factory at Kirkee, and he has 
■anctioned the plying of A beat to convey 
workmen in the factory. Therefore, I have 
bought a boat worth Rs. 400. Within the 
said limit I have been plying a boat for 
these four or five months. Hense, I h4va 
given a written statement iu the office 
of the Mamlitdar, Haveli, Poona. Your 
Honour should allow me to ply a boat in 
the aforesaid limit.” 

So, although the .Collector might have 

sanctioned the plying of a boat by the 
firat defendant during the limits of the 
waters held up by the dam, when the 
Inamdar of Boopkhel objected to the first 
defendant ranning a ferry between his 
village and Kirkee, the first defendant was 
toll he could not do that without the per¬ 
mission of the Inamdar. 

Both Courts have decreed the plaintiffe* 
claim, and the question is, whether the 
plaintiffs have established a right to a ferry 
franchise, between these two villages, so that 
they are entitled to some Ito Court to eek 
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Ifce Court to restrain tbe defendant, or any 
one eler, from infringing that right. It 
may be eonceded that such a frenibice 
•annot be acquired by mere prescription, 
and •' that there mnst be facts proved from 
wbieb, if there is no direst grant from the 
Government, it could be implied that such 
grant was aatnally made. It is not dis¬ 
puted that Government have tbe right to 
grant sueh a franchise ; and we have to 
•onsider tbe evidence in this ease and 6ce 
whether, since no direot grant has been 
predated, tbe Ccarts were entitled to infer 
that lath a grant was aotaally made. 
When tbe dam was built it was obvious 
that eome provision would have to be made 
for conveying tbe publit from one tide of 
tbe bank of the river to tbe other, and 
that the Government retognised tbe rights 
of the Inamdars to a portion of tbe bed 
of the river tan be seen from the fast that 
they granted compensation to tbe Inamdar 
for tbe lose which he interred owing to his 
nolorger being able to derive revenue from 
tbe melon grounds in tbe bed of tbe river. 
Government were evidently an are that tb& 
Inamdars bad started plying a forty bet¬ 
ween their village .and tbe Kirkee side of 
tbe liver bank. t 

• Then an order was passed : on 28th Joly 
1879 by tbe Collector wbitb unfortunately 
ia not fortheomirg, but the Mamlatdar gave 
information regarding, this order to tbe 
iDamdars by Exhibit ' 71 ; ‘ Yadi (memo* 

random) written to tbe Inamdar of BhopkheJ, 
Taluka Haveli from Mamlatdar Taluka 
Haveli to tbe effect that you ply a private 
boat in 4he Yiver within tbe limits of tbe 
said Mauje and the revenue reserved was 
shown in the record. Proceedings in respetft 
thereof went on and at last the order 
Inward No. 1072, dated 20ih July 1879, 
was received from tbe Collestor. On its 
strength it is informed that yen ply a boat 
in tbe river of private ownership for the 
tonvenieree of p3ople. It should be un¬ 
derstood that it is being plied with tbe 
permission of the Government.” We think 
that there is sufficient evidence to presume 
that the Government bad granted the fran¬ 
chise to the Inamdars. In addition we have 
this 1lo k > that the Inamdars have . been, 
plyirg this ferry ever sitoa 18 ; 9, and it 
has never been i uggested that any one tould 
ft fe«y o-i-nipetitioD with them, 


In A it^ahaii Eoy v. Dunne (1), whiab waft 
a suit brtu?ht to establish a right to a 
ferry frarobise and to restrain tbe working 
of a rival ferry, the law on the question ia 
fully considered, and at page 657 tbe learn* 
ed Judges said :— 

“There i3 no dispute that the Govern* 
mant is in a position, if it likes, to 
sreate a frautbise. We think that both 
tbe dosuments and ths village register pre- 
pared in 1861 by tbe proper authorities are 
admissible to show that in tbe year 1859 tbe 
plaintiffs made a olaim to the franchise, end, 
on a proper icquiry made by Government, 
that claim was admitted. Tbe next as* 
knowledgment made by the Crcwa of tbe 
existence of this ferry is to be fcuud on the 
face of the thahbast maps to Dec gram and 
Mohespur. In effect it amounts to this, 
that a summary inquiry, No. £06, having 
been instituted, it was found that this Ghat 
was appurtenant to the villages of Deogram 
and Mohespur belongiog to Kbalilabad, and 
an endorsement was made on tbe map to 
this effect under the orders of Government. 
We thus eee that at two distinct and se¬ 
parate timer, within tbe last thirty yea* 0 , 
namely, in 1861, and in 1876, the Crown has 
admitted the right of the plaintiffs to hold 
a ferry, on (be basis that it has been per* 
maDently 66ttl6d with them in the came 
manner as their eitafe...We are, therefore,! 
of opinion that the Subordinate Judge was 
right in holding that (be plaintiffs have, 
from time immemorial, bad a franchise grant¬ 
ed to them by the Crown which enabled 
them to claim monopoly of the right to 
ferry witbin reasonable limits , across . tbe 
river. Tbe grant itself has net been . pro¬ 
duced, and. Pearapur-Aglapur is at come 
distance from Deogram. But still in 1859, 
in lool, and ag*io in 1873, the monopoly 
was found fcy the proper Government OftU 
•era to be appurtenant to two villages, 
namely, Deogram and Mohespur, within the 
Pergnnnah of Khilalabad. There is still 
another matter for consideration. It ia a 
general principls that ancient grants may 
be explained by modern urer. In this case, 
the ueer rpoken to by the witnesses, which 
undoubtedly existed, was in the immediate 
vicinity, if not from tbe boundary between 


(1) IQ C. 653 9 Ind. Deo. (n.c.MSS 
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Aboee Tillages as is found by the Subordinate 
Judge, and must bs taken to be a user support- 
«d by the right by whioh it was iliimed. Con¬ 
sequently, althongh we think that the 
plaintiffs have established a right of ferry 
appnrtenant to Dcogram and Mohespar on 
the left bank of the river, they have not 
been able to establish anything more ; and 
we agree with the learned Subordinate judge 
that their claim, so far as it asserts that 
right to establish a ferry beyond the purview 
of those villages, must be rejected.” 
t It must be admitted in this ease that 
there was no reason • to grant a ferry 
fi'anehise before the dam was bail*, and so 
if ie not possible to presume a grant from 
immemorial user. But sush a grant san 
still be' presumed from the evidence in the 
•aie. We think, therefore, the Cjurtsbeljw 
were right in holdiog that the facts in this 
ease >a : se a presumption that there was a 
Government grant in favjnr of the plaint¬ 
iffs. The appeal, therefore, fails and must 
be dismissed with costs, 

‘ • W. o. A, . 

i ( ' • Appeal dismissed, 

V? vf.V. ■; *“• 
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r LAHORE HIGH COURT. 

Fust Civil Appsal No 2578 of 1917. 

April 3, 1921. 

Present 9 . — Mr. Justise Leslie-Jones and 
Mr. Justice Broadway. 

• Th* FiimMOTI RAM-MOHAN LAL, 
through NARAIN DA8— Difendant 

— Appellant 

vertus 

5 Thi BHARAT NATIONAL BANK, LD„ 

0» DELHI, through HARNAM SINGH, 

Attorney—Plaintiff—Responi ent. 

Equitable mortgage—Deposit of title-deeds — Equit¬ 
able mortgage, whether enforceable in the Punjab — 
Sub-mortgagee, whether bound to implead original 
mortgagor in suit on mortgage—Registration Act (XVI 
of 1903,), e. 17 ID (b) — Letter depositing title-deeds 
after mortgage effected, admissibility of, without 
registration. 

Am security fox a . loan defendants executed a 
pro-note in favour of the plaintiff and at the same 
time handed over, a number qf - title-deeds, some 


of which related to their own property, and some 
to property mortgaged to them. They also signed 
and delivered to the defendants a letter whioh 
opened as follows : “ We, under this writing, 

deposit with you as security 12 deeds relating to 
property of the value of Bs. 8,6*7 mentioned in 
the list in lieu of a pro-note for Rs. 8,0L0 in respeot 
of which a separate . pro-note has been executed 
to-day.” Tn a suit on the pro-note to recover the 
amount thereof and for sale of the properties it 
was urged, inter alia, (1) that there was no suoh 
thing as an equitable mortgage in the Punjabj 
(2) that the original mortagagors should haye been 
impleaded as defendants in the suit, and (3) that 
the letter with which the title-deeds were deposited 
required registration, and not being registered it 
was inadmissible to prove the existence of a 
mortgage : ( 

Held, (1> that an equitable mortgage by the 
deposit of title-deeds was recognised, and could 
be enforced in the Punjab ; [p. 422, col. l.J " 

(2) that the suit could proceed without implead¬ 
ing the original mortgagors as defendants, and 
[p 422, ool. 1.] 

t3) that inasmuoh as the equitable mortgage by 
the deposit of title-deeds had been effected before 
the letter was written and as the letter did not 
embody the terms of the contraot, but was written 
with the object of being used only as evidence of a 
fact from which the contract was to be inferred, it 
did not come within the description in section 17 
of the Registration Act, and, therefore, it did not 
require to be registered to render it admissible, 
[p. 423, col. J.] 

* 

First appeal from a decree of the Senior 
Subordinate Judge, Gujrat, dated the 20ih 
June 1917. 

Dr. Qokal Ohanl Narang, for the Appel* 

‘ lant. 

Lala Moii Sagar , R. S., for the Respond¬ 
ent. 

JUDGMENT.—The defendants in this case 
•were admittedly indebted to the Bharat 
National Bank, the plaintiff, for a sum of 
Rs. 8,000. The jliintiff hasobtaintda decree 
for Rs. 8,792-9-6 with subsequent interest and, 
in default of payment within three months, 
for the sale of certain propartes, alleged to 
have been mortgaged with the plaintiff- 
bank. 

The defendants appeal. They have made no 
objection to the money decree ezrept as 
regards c&lonlation of int r« st, and on that 
point their objection is will-founded. Through 
ao obvioas error the Senior Subordinate Judge, 
while disallowing the pliiotiff’s claim for 
interest at 12 per cent, instead of at 9 per cent, 
after a cartai*i date, nevertheless cahulat d 
interest at the former rate. The decree 
allowing for certain re paymente should have 
been for Rs. 7,fc€4 instead of for tb$ amount 
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decreed, and the decree will be amended 
mcoordingly. 

The main question in the case relates to the 
claim of the plaiotiff Bank to bring to 
•ale as ench the properties alleged to be 
mortgaged. 

The faoti are. briefly that the defendants 
had been in debt to the Bank for some time 
and the Bank wanted security in addition to 
a promissory-note, vide a letter, dated the 18th 
February 1913, from- the Head Office to the 
Manager of the Gnjrat branch. On the -Sth 
April 1913 the parties met. The defendants 
then executed a pro.note for a both of 
Re. 8,000 and at the same time handed over 
a number of title-deeds. Some were of their 
own property and some of property which bad 
been mortgaged to them by third parties. 
They also signed a letter iu which they also cent 
and delivered to the plaintiff a letter which 
opens with the following words : — 

“We, under this writing, deposit with you 
ac security 12 deeds relating to property of 
the value of Rs. 6,537 mentioned in the list 
in lieu of a pro note for Rs. 8,000 in respect 
of which a separate pro-note has been executed 
to-day.** 

The position of the plaintiff is that tke 
Bank holds an equitable mortgage over the 
deeds thus deposited. For the defendants 
several pleas have been put forward. Two of 
them require but brief notice. Oae is, that 
there can be no such thing as an equitable 
mortgage in the Panjab, a contention which is 
■efficiently disposed of by referring to Gurditia 
Mai v, Qulam Ali (l)and Mrs . Stewart v. Sank 
if Uppir India , Limitation ( 4 ). The lecond is 
that befoieproceeding^gaipat properties mort¬ 
gaged to the defendants by third parties it was 
necessary to implead the original mortgagorr. 
In this connection Oours?l has cited B am 
Jatan Rai v. Ramhit Singh (3), but that ruling 
was disposed of in the Full Court ruling. Ram 
Shankar Lai v. Qanesh Prasad (4) and there 
ia no force in the plea. 

Thethird pointof Counsel for the defendants- 
appellants, who has argued it at considerable 


(1) 53 P. W. B, 1907. 

(2) 34 Ind, Caa. 937s 31 P. B. 1916; 215 P, W, R. 
1915. 

(3) 27 A. 511 j 2 A, L. J. 434; A. W. N. (1905) 76. 

(4) 29 A. 386; 4 A. L. J. 273, A. W. N. (1907) 97; 2 
M. L. T. 248 (F. B.). 


length, is that the letter with which the deeds 
were deposited required registration and 
that as it has net been registered, the 
existence of a mertgage cannot be proved. 
Of the rulings cited in the judgment- of the 
Ccnit below Duarka Dess v. Danakoii 
Ammal (5) is not rt levant end Oo Noting ▼. 
Movng Htoon Oo (n) is distinguishable on the 
ground that in that care it was held to he 
proved that the equitable mortgage was 
effected by the deposit of the title deeds befrre 
the writing of the letter of deposit fco< k piece. 
The seme may be said of Gokul Dass v. Eastern 
Mortgage and Agency Oo. (7 ) which bee been 
cited before ns by Counrel for the plaintiff- 
respondent. Oonniel for the defendants apel- 
lants has laid considerable stress on Dttarkcs « 
noth M\it‘.r v. Sarat Eumort Da si (8) but tfcat 
case egain is distinguishable on the ground 
that when the letter therediscn6eed was written 
the parties had not met, and there can have 
been no parole agreement to make an cqnitable 
mortgage. 

The tuling from whiah we have derived 
most assistance is Kedamath Dutt v. Sham Lall 
Rhettry (9). The Division Bench whioh heard 
the appeal in that case disbelieved the plaint¬ 
iff’s evidence that the trarsaciion had been 
completed before the document (a promiss¬ 
ory note) was written and delivered. They 
thought, however, that there was a valid 
cqnitable mortgage independent of tl e 
document. They pointed out that if the 
document was odo within Faction 17 of 
the Registration Act, it was the dniy of tie 
partiia to fee that it contained wbat section 
21 of the same Act required. That bad not 
been done and it was held that the document 
ut der consideration was rot a writing which 
the parties bad made as evidence of their 
eontreefc but only a writing which was 
evidence of the fact frem which the contract 
was to be inferred and that it did not come 
within description of documents in coition 
17 of the Registration Act. 

The allegation of the defendants in the 
present cate that they deposited iha title- 
deeds only to show that they bad suffi¬ 
cient property, though they have ever 


(6) 23 Ind. Caa. 129; 16 M. L. T. 198. 

(6) 13 C 322; 6 Ind. Dec. (n. s.l 715. 

(7) 33 C. 410; 10 O, W. N. 276; 4 O, L. J. lOfi, 

(8) 7 B. L, B. 55. 

( 9 ; 11 B. L, B. 405 | 20 W. B. 15 ft 
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sinse left them in the possession of the 
Bank, is ehildiah, and there ean be no donbt 

that it w?s the intention of the Bank to seonre 

* - 

an equitable mortgage on the properties of 
whUh the title-deeds were deposited. In order, 
moreover, to avoid loss of sredit it w&9 in the 
interests of the defendants themselves to give 
the plaintiff Bank an equitable mortgage rather 
than one requiring registration. Hiving 
regard to the contents of the letter, dated the 
18th February 1913, to whish wa have 
already referred, we should be qiite prepared 
to hold that an eqnitable mortgage had been 
established, even if the latter^ dated the 18th 
April 913, had never been written. If the 
letter whish is now said to have required 
registration had been intended to embody 
the contrast thus involving registration 
which the defendants moat have wished to 
avoid, it would presumably have been drawn 
up in a form in which it could have been 
accepted for registration under Bastion 21. 
It did not, however, contain any dessription 
of property, and if it has been presented, it 
oonld not have been accepted. There is no 
apparent reason why, if that letter was 
intended to embody the oontraot, it should 
have been drawn np in a form whish wonld 
have made Ub registration, as it st .od, impos¬ 
sible, and it appears to us that the writing 
was intended to be need only as evidence of 
a fact from which the contract was to be 
inferred. If so, it does not some within the 
description iu section 17 of the Registration 
Act, and the whole argument of the appellants 
fails. 

The appeal ir, therefore, dismissed except 
bq regards the amount of interest wrongly 
calculated by the Oonrt below, and the appel¬ 
lants will pay fall costs. 

W 0i Appeal ditmiued - 


PRIVY COUNCIL. 

Appeal pkom tbs PusJab Cmi? Goobt. 
January 31, I 22. 

rretenli —Viscount Haldanp, Lord Phi li- 
more apd Mr. Ameer All. 

PANNA LAL amp amothbr -Appillahts 

venm 

NIHAL OH AND bobstitutid fob tbb 
MARWAR BANE (i* liquidation) — 

Rb-powci»t. 

Construction of dopuq&jtt—Surety bond—Personal 


liability — Document capable of intelligible inter . 
pretation—Extrinsic evidence, admissibility of, to 
affect its meaning. 

A trading Company took certain advances from 
a Bank, the plaintiff in the suit, and by way of 
security the defendants who were Direotora of the 
Company executed a surety bond in the form of 
a letter addressed to the Bank, the material portion 
of which ran as follows t “ In consideration of 
your allowing the Company to overdraw sums not 
exceeding rupees fifty thousand (on the security 
of the said Company demand pro-note in your favour) 
we hereby pledge for the re-payment on demand 
of the said overdraft." In a suit by the plaintiff 
to make the defendants personally liable, the 
defendants contended that they had given the 
surety bond as Directors of the Company and 
sought to adduce evidence to prove by reference 
to other transactions entered into by them that 
they had not pledged themselves personally: 

Held, 11) that the only construction that oould 
be put upon the letter was that the defendants 
had made themselves personally liable t [p. 425, ool. 

1 "(2) that as on the face of it there was no difficulty 
in giving the letter an intelligible meaning as 
constituting a personal pledge, no extrinsic evidence 
was admissible to affect its meaning, [p. 426, ool. 1. j 

Appeal from a deiree of the Chief 
Court, Punjab, reported as 48 Ind. Gas. 424, 
affirming a decree of the District Judge. 

Amhala. ... 

FACTS._The Marwar Bank instituted 

the suit to recover money from the appel¬ 
lants as sureties, who pleaded that they 
were not personally liable. Both the 
Coarts in India decreed the claim. Hence 
the prasent appeal. 

Mr. Olauion, K. 0. (with him Mr Wal'ach ), 
for the Appellants.— The appellants were 
the Directors of Luxmi Company and 
signed the snrety bond as suoh. There 
WPS no personal liabili : y. It binds tjie 
Luxmi Company and the Luxmi Company 
alone. A personal decree against the 
appellants ought not to have been ipade. 
The rate of interest agreed upon was 
only per cent. There was no binding 
agreement to pay a higher rate. The 
Courts were wrong in awarding interest 

at 8i P«r cent. 

Messrs. Jjangden t K , 0., and Mr. Dubd t 
for the Respopdent. 

• w 

JUDGMENT. 

ViaqouBT Haldamb.—T he Luxmi Company, 
Limited, whieh was defendant in the anil 
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oafc of which this appeal arises, bat 
*bich is no party to the appeal, was a 
company trading at Ambala acd elsewhere 
as bankers, cotton merchants and general 
commission agenls. It obtained certain 
advances from the respondents, the Mar war 
Bank. Theie advances were made under 
various circumstances, but at the material 
date with which- tbeir Lordships are con¬ 
cerned it was necessary to obtain pome 
security for the assurance of the Bank 
and accordingly on the 28th Decamber 
•1908 the appellants, Lala Panna Dal and 
La?a Baabeskar Nath, and one Lala Ganga 
Bam executed a security bond, dated the 
28th December 1908, in favour of the 
Manager of the Marwar Bank, Lsli Ganga 
Ram and the appellant Lala Panna Lai 
were Directors of . the Luxmi Company ; the 
othbr appellant, Lala * Basheshar Nath 
-was manager of one of the branches of 
the Luxmi Company, and was ' an alter¬ 
native Director, lhat is to say, cn certain 
occasions he aoted as a Director. 

.< The surety bond which the two appel¬ 
lants executed was in these terms. It 
was addressed to the Manager of the Marwar 
Bank, Limited, of Ambala City : 

"Dear Sir, —Tn consideration of your 
allowing the Luxmi Company, Limited, 
to overdraw sums not exceeding in the 
aggregate of rupees, fifty thousand ody 
the security of Luxmi Company, 
Limited, demand pro-note in your favour 
of .date), we hereby pledge for the re- 
.payment on demand of the said overdraft, 
together with intercst thereon and of any 
other turn or sums of money which may 
be or become due to yon from the Luxmi 
Company, Limited, on any account what¬ 
soever during the continuance cf thi? pro¬ 
note. And we hereby declare and agree 
that ti e overdi aft allowed and intended 
to be secured by this agreement shall be 
taken to bave been allowed by yoa en¬ 
tire 1 y upon the fa!th of end relying upon 
the declaration signed by us at the foot 
thereof which declaration solemnly we de- 
c’are to be tin*: in every respect. It is 
hereby fuitber agreed and declared that 
these presents shall remain and ba a c:n- 
tinniDg security to you for the balance of 
the faid account for the time being to the 
“extent . aforeraid, notwitbstinding that at 
RDy time cr times the balance of tbe said 
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eccount may be in your favour, ift being 
expresfly intended that these presents 
stall be a security fer the balance of the 
said account dae by the Luxmi Company, 
•Limited, to you while the said acoounl 
shall continue opeo. Signed at Ambala 
Oify this 28th day of December, in the 
year one thousand nine handred and eight.*’ 

It is contended on behalf of the appri- 
lints that this security-bind did not im« 
pose upon them any personal liability, in¬ 
asmuch as they signed as Directors, which, 
it is said, meant as Directors bind- 
iDg the Luxmi Company and tbe Luxmi 
Company el me. The first difficulty in the 
way of that contention is a very formid- 
abls one. If it were true, the Bank world 
get no advantage from this security 
bond, beoause it had already the liability 
of tbe Luxmi CcmpaDy for the sums whish 
it bad advanced to tbe Luxmi Company, 
The only materiality of the security bond 
would be, if it gave some new security 
and Some fresh liab lity, and, therefore, 
tbe natural construction to put upon what 
is iudicated ly the use of tie imperfect 
but definite expression ‘pledge’* is that 
the fresh liability of the thres signatories 
personally was the new security introc uced. 
Moreover, the whole tencr of the docu¬ 
ment points to an obligation to pay 
m ">ney. It is suggested that the word "pledge” 
in the beginning of tbe scond sentence, 
where tbe expression is used "we hereby 
pledge for the re-payment on demand,” 
shows that they meant to refer to inns 
spec fii and tangible securities which they 
pledged for the advances, but if that were 
so, then, as these were emitted aod not 
mentioned, the document was badb 9 cauce 
of the omfaaion of wbat was of its essence. 
The other couetruction takes the word 
pledge as loosely used, to mean that they 

I ladge their personal credit in support of 
the obligation of the CcmpaDy. It is sa’d 
that if one looks at other documents of 
the kind one will find that this was 
only a common form intended for esses 
where there was a iljdgeof assets, and 
that if regard is had to the circumstances 
in other transactions one will find that in 
other transactions these gentlemen did not 

I I jdge themselves personally, i •_ 

But their Lordships think that this enrety- 
bond wh’ch was executed on the specific 
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occasion moat be taken to have been 
exeonted for the purpose of the oosas oo, 
and that it cannot be aasumed that it 
had - ref ©rente to any other c r raum 9 tanaes of 
a different date. On the face of it, I here is 
no difficulty in giving it an intellig.it 1> 
meaning as aonstitating a personal pledge. 
Their Lordships do not think that extricsic 
evidence is admissible in these oirstm'.tanoas 
to affect its meaning. 

Their Lordships are, therefore, of opinion, 
taking this as it stands, that the appeal 
fails. 

• The only other point that arises is as 
to the rate of interest given from the 
date cf the proceedings unt 1 judgment. 
As to that there is a distortion in the 
Jndgee trader the Oode of Oivii Procedure, 
end - both Coarts have said that the 
interest ehorld bs £* per cent. Tbeir 
Lordthips are not prepared to dissent from 
that view. For ' the reasons they hwe 
stated, they will humbly advise His Majesty 
that this appeal should be dismissed with 

costs. 

s. D. 

Apfell dismiss si. 

Solicitor for the A ppellants:—Mr. fly. S% 

L. Pclak. 

Solicitors for the Eefpondent:—Meesrs. 
Lewis 8f Yglttiat, 


LAHORE HIGH COURT. 

Second Civil Appeal 2343 of 19-0. 
Ftbroaiy 2>, 1921. 

'Present: —Mr. Justice Abdul Raoof. 
MUHAMMAD Dl miiiop,thbouo i 
Musammat DAN I and others 

DEPENDANTS— APPELLISTS 

ve'iut 

MUHAMMAD and another—Plaintiffs and 

BAMU AND OTBI1S -Defend.ntb— 

RebpO'DCkts. 

‘ Partition—Parties, necessary — Co-owners — Co. 
sharer8 —Mortgagee with possession, whether necessary 
‘party— 1 ooua standi to object to correctness of part*, 
tioh proceedings—Partition, effect of—Land in pcuses, 
sion oj 1 one co-sharer before partition allotted. > 
another co-sharer — Adx'erse possession of co-sharer *n 
possession, when begins. 


Only owners and oo-sharera are necessary parties 
to a partition proceeding. A mortgagee wlt “ 
possession is in no sense an owner or a co-sharer 


and therefore is not a necessary party and con. 
sequently has no locus standi to object to the 
correctness of a partition proceeding [p. 426, col. 1.] 
Thakar Das v. Sultan Bakhsh, 45 lnd. Cas. 405j 
2 P. R. 1918 Rev.j 3 P. W. R. 1918 Rev., followed. 

Whatever may have been the rights of parties 
to a partition proceeding before the partition of 
land, the partition creates new rights. Therefore 
for howsoever long a period a co-9harer may have 
been in possession of a piece of land, which in 
partition is allotted to another co-sharer, his adverse 
possession begins only from the date of partition, 
[p. 4?6, cols. 1 & ?.] 

Fateh Din v. Nifcka, 13 Tod. Cas. 790; 81 P. R. 1911 
105 P. L. R. 1912; 261 P. W. R. 1911, followed. 

Second appeil from a decree of the 
D!strV. Judge, Ferczopore, dated the 13ih 
Augiat 1920, varying that of the Mnnsif, 
F.iet Clas?, Fere zopore, dated the 13th of 
April 1920. 

Mr. 0. L. Oulati , for Dr ISand Lai. for the 
Appellant?. 

Mr. Brit Lai for Diwan Mehr Ohand, for the 
Respondents. 

JUDGMENT.—There are no meritj in 
this second appeal. The plaintiffs sued for 
possession of certain land on the allegation 
that it tad fallen to their lot under a parti- 
tion. There were cix defendants to the suit 
including Bila, Mila, Mohammad Din and 
Lash bar. Lashbar was impleaded as he 
was alleged to be the mortgagee of the lend 
in suit from Bila and Mila. The defendants 
entirely denied the partition. On behalf of 
Mila, Bila and Laebkar a pica was 
raised that, as Lashkar had not been 
impleaded as a party to the partition proceed¬ 
ings, those proceedings c^uld not affest the 
land mortgaged to him. The Court of first 
instance found the partition proved but gave 
effect to the plea relating to Lashkar*s 
mortgage. The suit, therefore, relating to 
tbe mortgaged land was dismissed by the 
First Court. On appeal to the lower Appellate 
Court by the plaintiffs the decree of tbe 
Fir<*t Court was modified and the entire olaim 
of tbe plaintiffs was decreed. 

Muhammad Din, Bila and Mila have come 
up in second appeal to this Court, and it 
has bean contended on tbeir habalf, in the 
firAt plac*, that there was actually no parti¬ 
tion. This plea, bo wever, is oonoladed by the 
finding of fact recorded by the two Courts 
below. The Court of first instance recorded 
a clear and categorical finding that the alleged 
partitioi had actually taken r’ace. Toat 
finding ha, been upheld by fho lower Appel¬ 
late Qourt. 
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The next point urged by the learned 
Counsel is that Lashkar mortgagee with 
possession was a necessary party to the 
paitUion proceedings, and inasmuch as he 
was not impleaded and no notioe of the parti¬ 
tion proceedings was given to him, tho§e 
proceedings are binding neither npon the 
appellants tor on Lashkar, The precise 
question arose for decision in the case 
lhakar Das v. Sultan Bahhsh (1). The 
Financial Oommisioner, Mr. Maynard, conei. 
dered the sections of the Land Ravenue Act 
to ba found io the Chapter relating to the 
partition very fully, and held that only 
owners and co-sharers are necessary parties 
to a partition proceeding. A mortgagee with 
posie&sion may come under the dehniton of 
landlord, bat he is in no s9D6e an owner or a 
co-shai er. I entirely agree with the conclu¬ 
sions arrived at by the learned Financial 
Commissioner. Lashkar was net a necessary 
party, and, therefore, he had no locus standi 
to object to the correctness of the partition 
procaedingc. In this appeal he is not one of 
the appellants, bn*, curiously enough, Mila 
and Bila and Muhammad Din have under¬ 
taken to urge pleas on his behalf, and in his 
interest. 

As regards the ac'ual appellants before me 
it ha3 been contended by Mr. Gulati that 
they had been in alv^e possession of the 
land in suit long before the actual partition 
now relied on by the plaintiffs. The partition 
proceedings came to an end in 1916 and 
Treie sanctioned by the Revenue Officer on 
the 14th September 1916. There is sufficient 
material upon the record of this case to show 
that Bila and Mila themselves and Muham¬ 
mad Din’s fatter were parties to the partition 
proceedAngs. On bebiIf of M.U and B.la, 

Musammat Baga. their mother and gaardiar 

m^de a statement agreeing to the partition and 
so did Jalle, fa'.her o! Muhammad Did. It is 
howo\e", contended that, in spite of the* parti¬ 
tion, the appallante remained in roisesci^n of 
the propeity in dispute, and tbeir possession 
from the veiy commencement had teen 
adverse. This question is concluded by a 
very dear authorily Fateh I in v. Ntkka (2). 
Whatever may be or may have been the 
rights of the parties before the partition with 

(1) 45 Ind. Cas. 406; 2 P. R. 1918 Rev; 3 P, W, R. 
1918 Rev 

i2) 18 Ind. Cas. 760; 81 P. R. 1911; 105 P. L. R, 
1012; 261 P, W. R, 1911. 


regard to the portions of land which ware 
gomgto be the subject-matter of the parti¬ 
tion, the partition created new rights and it 
was under the partition that these lands were 
plotted to the plaintiff,. By virtue of the 
partition the plaintiffs beoame entitled to the 
exela.ive posaaseion t£ th „ e Und * d jf 

the de endan s continued to be in possession 
after the pirtitioD, their possession no doubt 

r^ 8 -| 8d I e ?u an<J wron 8 fnl - B °t they ,annot 
avail of it be.auee admittedly thesoit of the 

plaintiffs is within 12 years from the! date of 
the partit oD. Moreover, this plea of adverse 
posreseiou appears to be quite an after¬ 
thought. A referen.e to the papers r,f the 
partition proceedings .hows that no sooh plea 

was set op dun og the partition proseediogs. 

not even the mortgage to Lashkar was 
mentioned. It n too late for the appe)l iqte 
now in seeoni appeal to urge this plea. 

h VW 7-° f ? he abova remarks this appeal 
mnstbe dismissed, and is dismissed with 

3 D ‘ Appeal dismissed. 

w C 


BOMBAY - HIGH COURT 
Small Gads. Ooost Rcrcssso., 
MomciPAL A ppssl No. M /16 or la21 

r , Marah 27, 1922. 

Present: Sir Norman Maoleod, Kt„ Chief 

RA J rTn C A 8 i Mr - Ja8fcice Shah - 
HAJI DAWOOD HAJI ELIAS— 

Appeluxt 

versus 

The MUNICIPAL COMMISSIONER for 

bomb AY-Respovdcnt 

C lt V °f Bombay Municipal Act CIII of 1888 J » * 1 KA 
(2)—Building, rateable value ol—Rnth J.' ■' ,6 1 
electric fittings, oumer, whethlr T.¥'* ? 

on account oj-Electric fittings, ^etber 'Lac^wyP 

under the Ut^^'o^Bombay Va af U n n • y f * aUdiD Z 
deduction should be allowec/to th? Ao *' n ° 

building for the cost 5 u owner of the 

which are annesnres: nor should^ 8 a ° d . lav “ toriea 
allowed for electric lights atd f ana 7 wh ! 1Ctl0n 56 
machinery’' within th« moan* VC not 

of the Act, and. whSh ^ °- ,5 * <» 

landlord, become part of the Drom^ 8 C 

necessary for the user of prei V* e f and are 
tenant. Yp. 427, tls l i ft th * * the 

Referents by the Chief Jndge of the P,..i 
den.y Small Causes Court, unde, ...“ ^69 

of 1382)f 0C ' y Sm “ n C ““" Ctmrto A *‘ 
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Messrs. Inverarity and Taleyarkhan, for the 
Appellant. 

Sir Thomas Strongman, Advosats General 
and Mr. Campbell, for the Respondent. 

JUDGMENT. 

Maolbod, 0. J.—This is a Reference by the 
Chief Judge, Small Cause Cou^t, in an 
apreal before him against an assessment 
under the City of Bombay Mun’cipal Act. 
The appellant is the owner of a building 
at the junction of Warden Riad and Nepean 
Sea Road whish is let oofc in flate under 
registered leases. The building is fitted up 
with elestrio fittings and fins, bath tuba 
and lavatories; and the queition referred to 
ns 19 j 

“Whether in respect of buildings, situated 
as in this ease, dedustion in their rateable 
value should be allowed to the owner, for 
the reasonable cost of bath-tubs and lava¬ 
tories and electric lights and fane?” 

The learned Judge has also added after 
the word ‘lavatories’ the words ‘ with the 
neoessary gas plant.” But we are not 
concerned with g*9 plant in this case, and 
those words should be deleted from the 
Rsferecos. 

Now, there san be no doubt that the 
baths and the lavatories ars aonexed to 
the freehold and all eleotris fittings are al< o 
annexed to the freehold, exospt perhaps 
■ush fittings as a-e attached to plujs in 
the wall. I should say myself that there 
can be no doubt as regards the baths and 
lavatories, that the landlord is not entitled 
to deduct on for the cost of tb'se. With¬ 
out thste conveniences the premises would 
not be let, unices perhaps a tenant 
were fouod to takp the premises on a long 
lease on favourable terms on the understand¬ 
ing that he should put up tush fittings 
himself. But, ordinarily speaking, baths aod 
lavatories must necessarily be pat in before 
tenants c\n be expected to take the premis s. 
Agair, with regard to electrtc fittings and 
fans, it may be that the landlord may n t 
attach these convenienses to the premises, 
and may get tonanfs to take the preraistB 
on the understanding that they should put 
the'fittings themselves. Bit it is obvious 
that it the landlord puts in those fittings it 
writ be easier to get tenants. The only 
reason on whiob the appellant’s slaim toe 
deduction can be baaed ie that these fittings 
ahonld ba treated aa machinery, whish under 


section 154 (2) of the City of Bombay 
Municipal Act shall not be included for 
rateable value of the building. But we 
have not bean referred to any authority 
under which it is said that eleotris fittings 
in a residence some within the term 
“machinery”. It seems to me that when 
electric fittings are installed by a landlord 
they become pari of the prenrsas and so are 
nesessary for the user of the premises by the 
tenant. 

Therefore, no dedustion san b3 al’owed for 
the sosts of such installation. 

We, therefore, answer the question in the 
negative. CoBt* taxed as on the Origioal Side 
to be coats in the case. 

Shah, J.—l agree. 

■. d . Antteered in the nejative. 


LAHORE HIGH COURT. 

MlBC ALLANS OU 4 PlBST ClVIL APPEAL NO. 1457 

OF 1921. 

Desember 16, 1921, 

Pretent :—Mr. Justice Abdul Raoof. 
INA1T ULLAH—Ju ogmsnt-Debtor— 

Appellant 

venue 

Ths PUNJAB NATIONAL BANK Ltd., 
LYALLPUR - Dacses Holder, Ths Farm 
JAN MUHAMMaDGHOLAM MUHAM¬ 
MAD or TOB A T&K SINGH - Auction- 
Pu*>o iajjer — Respondents. 

Civil Procedure Code (Act V of 1 90&J, O. XXI, r. 84 

_ Execution of decree—Sale—Failure to deposit 26 per 

cent, of purchase-money — Irregularity. 

The failure by an auction-purchaser at a sale 
held in execution of a deqre,e to deposit 26 p/ir pen$. 
of the purchase-money at thp time of the sale, 
a a required by r. 84, O. XXI, Civil Proqednre 
Code, is a mere irregularity which does not affect 
the validity of the sale unless it can he shown that 
substantial injury is thereby caused to tfce judgment- 
debtor. [p 429, col. 2.] I 

Ahmad Bzkhsh v. Lalta Prasad, ?8 A 23°j A. W. 
N. (■ 9Q5 1 203, Bhim Singh v. Sarwan Singh, 16 0. 38| 
Sind. Dec. (n. s. . *2 and Venkata r. Sama, 14 M. 2i7| 
5 Ind- Deo. (N. s.), 169, relied upon. 

Intizam Ali Khan v, Narain Singh, 5 A. 810; A. W. 
N. (1881) 3«j 3 Ind. Deo, *n. s.) 279 and Amir Begam 
v. Banjt of Upper India Limited, 31 A, 273s 6 A, L. J, 
838; A, W. N. (1933j 107, dissented from. 
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' Mipeellaneous Bret appeal from an order of 
the Sob irdicate Judge, First Glass, Ly allpur, 
dated tbe 19:h May 1921. 

Lala Moil 0)*ar.d t R, S., for the Appellant. 

. Mr. M. L. Turi t for the Dastee-holder, 
Mr. Nias Ali t for the Austion.pursheser, 

Respondents. 

JUDGMENT.—The following fasts will 
dif close tbe natore of the dispute bjtween 
the parties: — 

On tbe 24th Ojtober 1914 the Pan jab 
National Bank obtained a deiree absolute 
for sale against one Icayat Ullah, julg 
irent di b'or, tbe amoant of detree being 
Rs. 7,103*12 8. On the 26th Ostobsr 1914 
ao applies* im for execution of tbe detree 
was rn de. B/ tbe order dated the 21st 
October 19.6 the honse No. 149 was diretted 
to be sold. The sale took plate on the 23th 
November 1916 and the property was sold 
for Rs. 5,300 in favour of one Jan 
Muhammad, the highest bidder. One fourth 
of the sale piite, namely, Rs. 1.325 was 
deposit* 1 on t,he 29th November 19 6. Ao 
tording to an applitation of the auction, 
purchaser dated the 7ih May 1921, page 
159 of the re'cord, the amount was tendered 
on the *8,h November 1916 after the sale 
but could not be deposited owing to the 
Treasury being * olpsc d. It wap, therefore, 
deposited the next day. The balanoe of 
Rs.-3,975 was deposited on the 12th December 
1916. On the 20th Dasember 19L6 the 
judgment* debtor applied for tbe setting 
aside of the sale on the ground of certain 
alleged irregularities in publishing and cm* 
dcoting the' sale. Those objestious were 
disallowed by Diwan Somnatb. Senior Sab. 
ordinate Judge, by ao ordsr dated the 3rd 
Deaember 1917. The objestiDns were set 
forth in the petition in five paragraphs and 
were as follows:— 

- (») that the proclamation of sale had not 

been duly published, and tbe details required 
by law were not entered in it; 

(ill that tbe auction-porchare^, Jan 
Muhammad, had got the eals finally firi«hid 
in his name by fraud and collusion with the 
bailiff; 

( 11 i) that tbe purchaser being a member 
of tbe Committee, fchrtugh bis iiflaeuse, 
bad succeeded in keeping bask tbe pur¬ 
chasers ; 

(j'v) that tbe auction-rale was not dnly 
carried on at tbe place specified,.and it was 


earned on in sash a manner that it had 
caused 1 >ss to the jadgment debtor; and 

(o) that tbe value of the hoase was at 
least Rs. 10,000. 

The judgmsn^-deb'or, objestor, failed to 
aidase evidense io support of his 0 legations. 
The Court hell that there was 'no evidense 
on the record nor any grouad to suspect that 
the house has b jen sold at a less pries thin 
it woull have fetched ordioariJy. There ii 
no evidense of any eollnion.” It also 
found that there was no irregulir.’ty in pub¬ 
lishing and s nductiog ths sale and that 
several persons were prerenc at the oooasion. 
The Court accordingly came to the follow¬ 
ing sonslusion:— Every thing appears to 
have beso done in due order, and unless 
anything is proved to bo irregula**, irregularity 
sannot be presumed.” 

No objection appears to have been raised 
at the time that the 25 per cent, of the pur* 
•base-money was not deposited immediately 
after the sale, as required by Order XXI, 
rule 84, Civil Procodure Code, and that tbe 
sale was, therefore, void or irregular. 

Mutarn-nai Beg am, wife of In ait Uilah, 
judgment-debtor, also filed objections against 
the sale claiming the ownership of the prop¬ 
erty sold. Those objections were disallowed 
by an order dated the 6jh February 1917. 
Thereafter she instituted a declaratory suit 
on the 21et Febiuary 1917. Daring the 
pendency of the suit on the 23rd Juae 1917 
the auction*purchaser withdrew the fibs 
of the purchase.money which had been 
deposited by him. The suit of Musammot 
Degam was dismissed on the lith Oitober 
1917. On the 1st December 1917 she 
lodged an appeal in the Chief Court on the 
14th December a 917, 8 he applied for 
the stay of further proosedirgj in respest 
of the sale. The Chief Court mide an- ad 
AMfertin .order on tbe 17«h December 1917. 
Finally, on the 22nd March 1918 by cou 3 entof 
parties the further proceedings were stayed, 
and the auction purchaser was allowed to 
withdraw the balance of the sale pice, 
namely, Ra. 1,325. Musimmat Begun and 

t T re re P r ®aen»ed by Counsel. 

Jan Mahomed was present i i person, while 

Ina.t ullab, the jadgment-debtor, was 
absent. The money, wi. t R a . 1,325, was 
actually withdrawn by ths judgment-debtor 
on the 15 h April 1918. The appeal of 
HunQinmQt Begem wa9 eventually dismissed 
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on the 21st January 1921. During the 
pendency of the saib the Court-, by an order 
dated the 3rd May 1917 had suspended the 
further proceeding?, relating to the sile. 

After the disposal of the appeal the deorea- 
holder applied 01 the 20fch March 1921 fci 
an order directing the auotion-pnrshaser to 
put in the tale piica for payment to the 
decree holder. Before this, on the 17th 
March 1921, the judgment debtor bad put in 
an application objaoting <o the sale being 
confirmed, the main objection being that 
inasmuch as the 25 perojnt. of tha purchasa- 
money had not been deposited immediately 
as contemplated by Order XXf, rule 84, 

Civil Procedure Cole, the sale had b;c]me 
void and conld not be eonfirmed. Tbosa 
objections were disallowed, and (lo sile ^ ft8 
confirmed by au order dated ths 19th May 
19'jl, It is against ibis order that the 
present appeal has been preferred. 

Eleven pleas were taken in the memorandum 
of appeal presented to this Court, bub only 
two contentions have been pub forward before 
ire, namely, 0) that the eucticn-purchaser 
bavirg failed to depoait the 25 per sent, of 
the iurebase* money immediately after the 
Bale the sale beoame void and ought no, to 
have bean confirmed, and (2) that even 
if ifce sale was net void the non-payment 
*.of the uorey immediate T y was a gr*vp ani 
material irrcgalarify whVi bad cased lo« 
to the iudgmeat-debto-, and the sale oogbt, 
to have been set aside. 

; yin eupport of the firet tontention Mr, 

Mool Chard, (he learned Vakil for the 
appellant, relied npon thereof Amir 
Brgim v. Bank of Upper India, Limit<sl (1 • 

Tbe liarned Judge?, who deoiled the ease 
relying upon the erse of Intieam Alt Khan 
v. Vara n Singh (2), b eld ‘hat owing o 
the non payment of the ith of tbe P«oha e 
money imm- diately the sale was not merely 
irregular, hut was no sale at all. 

Another Divieion Batch in a P 
ease Ahmed Bukhsh v. Lalia Prasad (3) had 

declared the ruling in Int.zam Ah j 

Narain Singh (2) to ba no longer law, and 
had hell that “the fa.t that an aacmn. 
parohiser at a sals held in exeeu ion , 
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desree did not pay tbe v 5 per cent, of the 
purchase money required by section 106 of 
the Code of Civil Procedure at the lime 
of the tale was a mere irregularity which 
would -not affect tbe validity of (be lafe 
unlees it could be shown that mbstantial 
injury was thereby saueed to tbe judg. 
meDt debtor.” The attention of the learned 
Judges, who decide! the caee of Amir 
Btgam v. Bonk of Upper India , Limited (l), 
apparently was not drawn to the decision 
reported as Ahmad Bokah v. Lalta Frcs^d 

(3) . . „ . 

A Division Beneh of tbe Calcutta 

High Court also dissented from tbe decision 
in the oaee of lntitam Ali Ehcn v. Narain 
Singh (2), [see Bhim Singh v. Sarucn Singh 

(4) .’. They also held that the non-pay¬ 
ment of the 25 per cent, was merely an 
irregularity. The fame rule has been laid 
down by a Divieion Banch of the Madras 
High Court in the ease of Venkata v. 
Sama (5). X must, therefore, bold that 
the sale was not void and tbe first ton- 
tention put forward by Mr. Mool Ghand 
must fail. 

As regards the seeond contention aH 
that I need say is that, on the farts stated 
above, it is not open to the judgment- 
debtor to apply for the setting aside of this 
sale on the ground of material irregularity. 
He had irude an application for that 
purpose on tbe 20th Deiember 1916 which 
^as di6miesed for want of proof. As already 
mentioned, the ground now urged was never 
put forward in that application. , Any 
application to the Court to eet aside Ibe 
sale on the gronrd of material irregularity 
or fraud in publishing or conducting it 
would be long barred by time, atd would 
also be tarred by tbe mle of res judicata. 
It has already been held by Diwau 
Somcatb, Senior Subordinate Judge, that 
tl?e judgment debtor has not sustained sub¬ 
s'an tial injuiy by reason of any irregularity 
in publishing and sordcctirg the sale. Tbs 
appeal fails and is dismiesed with eoste. 

Z. K. 


Appeal ditmissed , 


(4) 16 C, 33, 8 Tnd, Dec. (n. b.) 22. 
(6) 1451, ?27; 5 Ind. Dec. (n. b.) 159, 


(1) 30 A. 273; 6 A, L. J. 310; A. W N- (1933) 107. 

(2) 5 A. 316| A, W. N. (1883; 38; 3 Ind. Doo. {*. •.) 

279, 

(3) 25 A. 238; A. W; K. -.1905) 203. 
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BOMBAY HIGH COURT. 

Small Oau*e Ooukt Befekikcc in JTuit 
No. 20^5-21891 of 1*21. 

March 27, li*22. 

Present: —Sir Norman Maeleod, Kt., 
Chief Justice, and Mr. Justice Shah. 

DARASHAH BOMONJI DUBASd— 

Pi AINT FF 
versus 

LIPTON LTD.— Defendant. 

City of Bombay Municipal Act ( III of 1*8?;, $. 147 

Landlord and tenant—Tenant sub-letting premises 
at higher rent than fixed with landlord—Property 
tax, enhancement of, by Municipality—Landlord, 
r\ght of, to recover difference from tenant. 

Unless there is strong documentary evidence to 
Bhow that a landlord has contracted himself out of 
the protection afforded to him by section 147 of the 
City of Bombay Municipal Act, he is entitled to 
claim from the tenant the difference in taxes, if 
the rateable value of the premises exceeds the 
amount of rent payable by the tenant. 


Case stated fcr the opinion of tie High 
Court by the Third Judge cf the Court of 
Small Cause?, Bombay, under section 69 of 
the Presidency Small Cause Ocurls Act and 
under Order XLVI, mlel, of tie Code of 
Civil Procedure. 

Sir 1 homes Strongman, Advocate* General, 
for the Plaintiff. 

Mr. Campbell , for the Defendant. 


JUDGMENT,—The plaintiff purchased i 
certain property ia Apollo Street, which hat 
been leased by his vendor on the 29th June 

for a period of three years oertain anc 
three years optional to Messrs. Lipton & Co a 
a monthly rent of Bs. 60 J, including all rate; 
and taxes whatsoever. Messrs. Lipt.n & Co 
sub-let a considerable portion of the premise; 
at a very high rent, in consequence of wbiol 
Mumoipahty raised the assessment foi 
1920-21 and 1921-22, bising it not on the rent 
payable by Messrs. Lipton & Co., under the 
lease, but on the rent received by them from 
their sub tenants, plus a proportionate rent at 
the same rate for the premises which were in 
their occupation. The result is that the land¬ 
lord is called on to pay taxes on the assess- 
ment of over Bs. 31,000 instead of under 
Bs. 7,000; and he claims the protection of 
section 147 of the City of Bombay Municipal 
Act. That section says 

‘If aDy premises assessed to any property 
tax are let, and their rateable value exceed! 


the amount of rent payable in respeot thereof 
to the person from whom, under the provisions 
of the la*t preceding section, the said tar is 
leviable, the said person shall b) entitl'd to 
receive from his tenant thedifferenca bat ween 
the amount of the proper/y tax levied frem 
him and the amount which would be 
leviable from him if the said tax were 
calculated on the amoant of rent payable to 

h * It F 

im t 


Thai is a somewhat involved section; but 
it means this, that the lessor from whom 
taxes are leviable under eec l ion 145 has a 
claim against a tenant if the rateable value 
of the premises exceeds the amoant of rent 
payable by the tenant. The only question 
is whether the lessor under this l?ase 
contracted himself out of the protection 
afforded to him by section 147, Ordinarily, 
when the lease was granted, it would be 
intended that the lessor should be liable to 
pay the taxe3 which would be based on the 
rent payable under the lease, and it is difficult 
to see that the parties contemplated that in 
case of an increasa in the assassment by the 
Municipality, the responsibility for paying 
the tax in accordance with that increased 
assessment should fall on the landlord and 
not on the tenant. Regarding the protection 
afforded by sec’.ion 147 it seems to us‘ that 
we should require stronger documentary 
evidence than we have to satisfy us that 
the parlies intended that, however much the 


rateable valae might be increased in the fatara 
over and above the rent payable under the 
lease, still the landlord would have to pay 
the whol9 of the tax. 

It is sufficient, therefore, for ns to say, in 
answer to the questions referred, that section 
147 of the Oily of Bombay Municipal Act 
affords relief to the plaintiff ia the circum¬ 
stances of the case, and that hiB predeces- 
sor in title did not contract himself out 
of the protection afforded by the section. 
It is not neofsaary, therefore, to consider 
the question whether the plaintiff could have 

validly sontraoted himself out of the sec¬ 
tion. 

Costs taxed as on the Original Side to b* 
•oats in the case. 


Aniwtr accordingly. 
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MADAM LAL V. LABHO RAM. 

LAHORE HIGH COURT. 

Second Oivil Appeal No. 2530 op 1918. 

January 6, 1922. 

Present :—Mr. Jaitiae Broadway and 
Mr. Jostioe Martineau. 

MADAN LAL (GOPALP) and HARBAN3 
LAL. minor, throcgh Musammat SHARM 
KATJR.hismothir—Defendants—Appellants 

vtrtvs 

> LABHU RAM A™ RATTAN 0H4ND, 
MtMdRS. 1H.100GH ISHAR DAS, THI1R 
maternal onols — Plaintiffs and DHARAM 
« OH AND —Dependant—Respondents. 

Hindu Laiu—Minor— Alienation of minor’s property 
by de facto guardian for benefit of minor— Document 
attempting to alter rule of succession, validity of— 
Construction of document—Document disinheriting son , 
Mature of—Registration Act (XVI of 1908 ), >. 17. 


4Jl 


A document recited that from the date of its 
execution the executant ceased to have any con- 
Hecfcibn with one of his sons, that ^he * a er 
have no concern with any of the former a property, 
and that after the death of the former, and his wife 
the latter would have no rights as a son of the 
former, and that bis other sons would perform the 

’ Reid A I - that the recital that the disinherited son 
would hot have the rights of a son after the execut¬ 
ant’s death referred to rights of a religious character 
and not to rights in the property; [p. 4*2, col. * J 
• (2) that the meaning of the document was that 

the son was to lose alt his rights in the' fat *» erb 
prdperty from the date of the execution of the docu- 

ment; fp. 432, col. »-3 „ 

' (3• that the document was not a Will, and 1being 

unregistered was not admissible in evidence; Lp. 4d , 

C0 (4) that, apart from the question of.registration, 
the document, inasmuch as it contained no mentio 
of a gift of the property being made to any .person, 
and purported to alter the rule of Hindu Law 
regarding succession, was void, [p.,482, col. 

Furno Bashi v. Kalidhan Rai, 113 fad <Cas. 412; R8 
*0.00*, 15 O. W. N. 693; 8 A. L. J. B8L 1 ^ Bom L B. 
451; 14 0.L.J. 1; >911'2 M.W. N.403; O M.L. '*• 
30l» 21 M.L. J. 1H9; ?8 I. A. 112 (P. ’• foll ? wed - 

■ An alienation of the property of a Hindu minor by 
his de facto guardian found to be for the benefit of 

P. B. 1890 IF. B.), followed. 

Second appeal from a deoree of the Uie- 
%ri,t Judge, Amritsar, dated the 8th A-ogu«t 
1818, reversing that of the Subordinate Judge. 
First Glass, Amritsar, dated the 17th April 

-191g 

Lai a Mehr Ohand Uaha.an, for the Appel- 
Ifnits 

Pandit 8heo Narain, R. B , for the Plaintiffs 
and Bakhshi Toh Ohand and Mr Uaiho 
Sudhan Bhagat, for Dharam Ohand, Defendant. 
Reapondent, 


JUDGMENT.—The plaintiffs, who are Hrat 
cousins of defendants Nos. 1 to 3 and of their 
brother Karam Ohand, owned a half share in 
a shop. The other half was sold to them 
by defendants Nof. 1 to 3 and Karam Ohand 
by a deed, dated the 3rd September 1916, for 
Rs. 2,650 of whiah Rs. 175 were paid at the 
time of the execution of the deed. The 
remaining sum of Rs. 2,475 was to be paid by 
the plaintiffs in a month, bat has not yet been 
paid, and one Para Ram obtained a decree 
against the plaintiffs for Rs, 618-12-0 on 
amount of the share dne lo Karam Ohand 
whiah the latter had sold to him. In the 
present case the plaintiffs sued for possession 
of half of the ehop on payment to defendants 
Nos 1 to 3 of R?. 1.S56 4 0, ». e., after the 
deduation of Re. 618 12-0 oo anount of 
Karam Ohand’sehare for the sum of Rs. 2,4/0. 

The First Court dismissed the suit on 
the ground that the sale to the plaintiffs 
was invalid, inasmuah as Karam Ohand was 
shown in the saledcei as a jiint vendor, 
whereas he bad no share in the shop, having 
been disinherited by his father Ram Dat 
under a Will (Exhibit D 1), dated the 27th 

*On an appeal by the plaintiffs the Diatriit 
Judge obierved in his judgment that, even 
if Karam Ohand had no share in the shop, 
this would not have been a reaion for 
dismissing the suit, but he also held tha, 
Exhibit D 1 was not a W.U, as, aaaordmg to 
its terras, Karam Ohand was to lose all h?» 
r igb(s in his father’s property from the date 
of the exeaution of the doiutnent, and tha 1 ;, 
therefore, the document, whiah pu'po,tjd to 
extinguish Karam Ohand’s rights m the 
property, required registration, and nob hay- 
ing baen registered was inadmissible in 
evidenoe. He held oonssqaently that the 
plaintiffs were entitled to deduet .Karam 
Ohaod’s share from the aonsideration payable 
by them. With regard to the plea that 
Dharam Ohand, defendant No. 1, who had 
effected the sale on behalf of his minor 
brothers defendants Ncs. 2 and 3, was nol 
competent to do so, the D;stnat Judge held 
that the transaction was for the benefit of the 
minora, sinae the shop was vary narrow and 
aoold not be partitioned, and that in at- 
cordanae with Ma$tu v. Nand Lai (1) the 
aat of the de facto guardian eould not now be 


(1) 73 P. R* *890 (F. 9.). 
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impeashed. He aaaordingly asespt&d the 
appeal and give th9 plaintiffs a deiree. 
Seiond appeals have be-n preferrej to this 
Ojart, one bz Dja*an Ohand (No. 3239 of 
1918), aid one by bis brothers, Madan Lai 
and Harbins Lxl (No. 2530 of 1918). 

The first question is as to the oonstraotion 
to be plaied on Exhibit D- 1 , whiih the 
appellants lontend is a Will. It recites that 
from the day of its exetu'iion the executant 
Ram Dat, eeases to have any csnnestion with 
Karam Chand, that Karam Chand will also 
have no concern with any of Ram Dat’s prop¬ 
erty, and th it after the death of Ram Dat and 
his wife Karam Cfcand will have no rights as 
a son and the other sons will perform the 
funeral c:remonies. We agree with the learned 
Distriot Judge that the meaning was that 
Karam Ohand was to lose all bis rights in his 
father’s property from the dale of the 
execution of the document, and that the 
recital that he would not have the rights of a 
sin after Ram DWs death referred to rights 
of a religious character and not to rights in 
the property. The dominant is, therefore, 
not a Will and the learned Distriat Judge is 
right in boldirg it to ba inadmisuble in 
eviisnee for want' of regi itr&'.i'sn. It is 
iceffeata&l for another reason also, namely, 
that while it aontains no mention cf a gift 
of the property being made to any person, 
it purports to alter the rule of Hindu Law 
regarci lg suoceisioo. Suoh an attempt to 
alter the mode of eucjussioq ie void as held 
by the Privy Oouco'l in Puim Sashi v. 
Kali than Rai (2). 

' It i'B next cmtendel for the appellants tlat 
the name of Karam Ob and was entered in 
the deed of tale as one of the vendors after 
the execution had been completed, and that 
the deed is vitiated on that account. The 
fast ie, however,, that Karam Ohanl is 
mentioned ai oue of the vendors in the first 
part of the dee3, but farther on, as he was 
not present, it was stated that he wa 9 not a 
party to the sale and that Dharam Chand 
would git the vendees ratified so far as 
Karam Chand was concerned. The evidence 
of the icrib*, Hari Ram, chows that the deed 


(2) II Ind.Cas. 412; 38 C. 603; 15 U. W. N. 633; 8 
A L. J. 681; 13 Bom. L. B. 4bU 14 C. L. J. 1; (1911) 
2 M. W. N. 403; 10 M. L. T. 361; 21 M. L. J. 1119; 

86 I. A. 112 tf\ C.;. 


remained with him after Dharam Chand had 
executed it, and that a few days la’er Kar^m 
Chard came to his shop with the plaintiff 
Libia Bam ud aeked him to add his tame 
to the deed Han Bam said he ooald not 
dodbis ; so Karam Chard then took the deed 
““ da an addition to it, in which he said 
that Dharam Chard oonld not give an aaenr- 
an.etothe vendees on bia bebalf, and that 
he (Karam Chard) would be paid his share 
by them. After makirg'tbis addition to the 

deed Karam Obard pat his eignatnre to it. 

fbe deed waa prodn.ed for registration on 
the ^9th September by the vendees’ gnardian 
and Karam ObaEd, who waa present, admit. 

R. e RiT,o°^ a . Dd , faid lhat he 6honl * ^ 

Bs. 618-12-0 for hu share. Dba am Chand 

was not present on that day, bathe appeared 

on the 16th October and admitted ereautiou 

and on the 24ih the deed waa registered. 

No objection waa raised by Dbarrm Chand 

when be applied before the Begistering 
,Vnn i a !fir 8 / h,Dk fc ® canno ‘ fcave be en 

igDorant of the fait that Karam Ohand had 
signed the deed, which preanmably was read 
out to him. The addition made by Karam 

a l te a " n °!\ ,n onr opinion, a material 

alteration wl icb weald vitiate the do.ui 

»J°H h V PI>e r S1 , 17 the minors - Madan Lai 

thatfh n rba r La \ lt , 18 argei ° Q ‘heir behalf 
that the sale ,e not for their benefit, and that 

Kanr “T d r., Wa l ‘ teir mc ‘b® r . Sharam 
who wf lb J h6,r btolher . Dbaram Chand, 

share fn’ lb T’ ” 0t ““f 91 ™ 1 “> ‘beir 

tran« h °” e J er ' fonnd as a fait that the 
a t°h t r\ Wa8,0r ‘ he benefitof ‘be minors, 

wnfu b • h ° P “. a very carro "’ °oe which it 
would be impra.ticable to partition, and this 

It ,an ”ot be questioned in second appeal. 

mueh m„rtb d UlB P™P«‘y was worth 

^“d h but th ba he , araoaD ‘ f °r which it was 

miner ' tb T ,8 . OD,y tbB statement of the 
minors mother iu support of this contention. 

It a CPears that as the shop could not be parti- 

tZ n aTdf a th &S J° r < the beneSt of the “ inora 

the. ait of the de facto guardian cannot' fce 
IhSTni^’ 8Dd nk 3 *! early implies a finding 

that Dharam Ohand wag th , ^ f(J0 ^ 
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guardian. His contended for the appellants 

'that there is no evidence on the po n f , but we 
S&annot agree with this tontentior, as there are 
'statements made by the plaintiff*’ witnps«ep, 

Dira Nath. Kali Charan, and Dharam Chand, 
•which nstify the finding. Tbe sale having 
‘been effected by the de facto guardian for 
the benefit cf the minors most be held to be 

valid. ' . 

Wilh regard to a plea that Musammat 

Sharam Kaur, the mother of defendants Nob. 

1 to 3. spent Rs. 900 on re building the stop, 

there is lothiag but Mmamn.at Sharam 

Kaors own statement on the pciot, and we 

are not prepared to aooept it. The appeals 

therefore, fail ard we ci mies them with 

Coals. 4 , • ~ ; 

‘ At peal dis ntsteJ, 


BOMBAY HIGH COURT. 

V - Orioihal Civil JraifDicroN Appeal 

. . . . No. *30 of H21. 

; March 3, 192/. . , 

: Present- —Sir Norman Marieod, Kt., Chief 
• Justice, and Mr. Justioe Coyajee. 
SIMON REUBEN and otbers—Defindants 

— APPKLLiNTS 
i ■ versus 

- Biji'Shtikh MAHQMED-SHUSTARY 

• PlAI»T FF8—■ KBfcPONDINr. 


' Plaintiff brought the t^n 

rent of Us. I,™ omy conditions and enter- 

Mon of the same sub;jec£ Adeposit of three months’ 

^alnVt^lo He 4.500 on^ ispaiff anting 

“Te^"not a con- 

Specifically Pf rfori 5 ed ’ formal document, and 

Uncertain to be reduced to result of pre . 

that the document was mere y rtion of tho 

ti®ina?y negotiations which (left J P settled, 

terms to appear in the lease as eve ' g to bo 

while it left a great f agreement 

Agreed upon thereafter; 80 ,A at 0 ?Vregular lcose 

between tho parties depended on e 

23 


which was to be executed : [p. col --M 

C2‘ that the effect of the words subject to ' va * 
to introduce a condition or proviso to the effect 
that the final agreement between tho jrnlH.s 
depended on a regular lease to be executed later 

° n alvind LaTrLnl. B iracha ad if a Khan m 5* Xnd. 

(»89412 CU,D. 744 at p. 7*84.. 

T Pi. 741- 13 R, 712; 73 L. T. 163; 44 w. K. 
Watson v'McAllum, (1£03) 67 L. T. 547 atp.-o4b> 

r6 Obiter -—Where an agreement recites that it is 
to be subject to “usual conditions,” the “loaning 
is that when those conditions came to be recorded, 
the draftsman would put down the usual covenants 

. thA draft had been finally, agreed td 

thit the terms of the lease could be ascertained. 

LP Appeal' from tbe decision of Mr. ^netue 

K Sir *'Thomas Slrantjman, Advocate-General, 
Messre, Coltman and Campbell, for the Appel- 

• aD Me‘a8r P . ImeeaUty, Mulla and Deiai, for the 

Re pondeDts. . 

JUDGMENT.—The plaintiff filed this bqi^ 
for specific performance of an alleged agree 
f «oitli the first and recond defendants to 
r 6 r.he third floor Of a building cn tbe Ballard 
E&tate The agreement which he aske 
fhe Court to fpecifieally rerform ib at page 1, 
T and runs as follows.— 
agree to rent to Mr. Haji. Shaikh 

a sVnstarv the top floor of our-build* 

M< " r c n ru .ion at. Plot No. 3 Ballard 

Dg under_°-» rjod of five year8 and fiyp 

years’ opticn at a monthly rent of Rs. 1,500 
y , t m tho date of the cc imletion of the 

° nly e ^subject' to the conditions and entering 
a regular lease. A deposit of three 
.months’ rent amounting to Re. 4,500 cn y 

,Tnsid cntiBn.-ng.f this contract 

The learned Jco’ge > as parted a decree >u 
. t , nr c f ,he r laintiff. ditto irg the defendant 

to lpeoifi al l perform the agreemmt and execute 
■ , i„r of the plaint ff a leate of the 

»bad floret the bu lding ei uated on the 
‘J 1 *, d re,.a*efor a te.ra of five years from 
® aU f' e <d the completion of the said builirng, 
tbe .n a o 6 on i n to the plaintiff for a further 
od cf five years at a men hly rent of 
r 1/00, rich Rate to contain the ntnal 

covenant*.' i j ' 

Tfce dtfenda^ls have appealed. 
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We are cf opinion ibat the document. 
Exhibit A, could not be cjniidered as a con. 
eluded agreement. First, it would be impossible 
for tbe parlies to draw up a formal lease in 
accordance with this document becau e its 
ternn are too uncertain to be reduced to a 
formal document, and, secondly, it contains 
the words “ tubjeci to the conditions atd 
entering into a regoUr lease,” which made 
the enteriug into a regular lease” a condition 
precedent to the parlies coming to a definite 
agreement. The learned Judge has considered 
that- tbe words “subject to cocdi iocs” means 
“ usual conditions ”, namely, conditions which 
have to be incorporated in a formal document 
when prepared by a Scl : citor. But the word 

usual” ii not in the dccumint, and, even 
if it were, it would only am< nut to tli*, 
that when a f >rraal document came to bs 
prepared, the draftsman conld enter in the 
document tbe usual covenants which are to 
be found in leases of office bulling! in 
Bombay, and it would be open to the ether 
Bide either to alter or add to thoso condition*, 
and it would be orly when the draft had 
been fintlly agreed to that the terms of the 
lease cou!d be ascertained. But even if the 
nature of the eonditions had been defined, 
and no room for further discusn'on was left, 
the words subject to enteriog into a regular 
lease” would remain to be eonstrued, and it 
J* difficult to tee how one eould avoid bring¬ 
ing. the ease within tbe anthority c f Qovind 
Laxman v. Rircc\and Mancharavi (1). 
In Winn v. Bull (2), Llcyi v. Newell (3) 
and Watson v. Mg ilium (4), it was held 
that the effeet of the words “subject to ” 
was to introduce a oendition or proviso. It 
seems obvious to me, therefore, that this is 
a document which the Court oannot possibly 
direct to be specifically performed, Ik was 
merely the result of preliminary negotiations 
which defined a portion of the terms to 
appear in the lease as eventually settled, 
while it left a great many of the terms to 
be agreed upon thereafter ; bo that the final 
agreement between the parties depended on 
a regular lease which was to be executed. 
The appeal, therefore, must be allowed and 
the suit dismissed with costs throughout. 

(1> 63 Ind, Cas, 805, 21 Bom L, E. 1047. 

<i 87 / 7 0h ’ D - W at p. 31, 47 L. J. Oh. 139, 

Zu VY. S. 230* 

(3) ( 893) 2 Oh. D. 744 at p. 743, 6i L, J, Ch. 744, 

13 B. 71*« 73 L. T. 151, 44 W. R. 43. * 

(4) (1903) 37 L. T, 647 at p. 648, 
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With regard to the deposit, tbe defendants 
•an apply to tbe Oonrt of first instance under 
section 144, Civil Procedure Code. The 
deposit can be retained for a fortnight after 
tbe decree of this Court is sealed, in order 
to enable them to make that application, 
If^ tbe application is not made, the deposit 
will have to be returned, 

w. c. a, n. h. Appeil allowed, 

LAHORE HIGH COURT. 

Second Civil Appeal No. 163 i of 1921. 

January 3J, 192 J. 

/Verenf:—Mr. Justice Martineau. 

GEL A RAM— Plaint, ff — 

Afpbllant 

versus 

The DISTRICT BOARD, MUZAF. 

F ARGA R H —Defeni a ft— 
Respondent. 

Trash Act (U of 1832), s 77 'o )—Land given Jor 

public purpose r Trust—Public purpose, failure of— 

~ rus *t extinction of — Land, whether recoverable by 
amor t 

Plaintiff gave a plot of land to a District Board for 
the purpose of being used as a connecting road to a 
public garden planted by the District Board; finding 
that the garden was not a success, the District Board 
sold the land on which it was planted to a third 
person, whereupon the plaintiff brought the present 
suit to recover the land given by him: 

Held, that the land was held by the District Board 
as a trustee for the public and when the fulfilment of 
the purpose for which the land was given became 
impossible, the trust was then extinguished under 
section 77 (c> of the Trusts Act, and on the extinction 
of the trust the owner of the land was entitled to 
recover it [p. 436, col. 1 ] 

Xihal Chand v. Azmat Ali Khan, 7 A. 362, A. W. 

N. (1885) 56; 4 Ind. Deo. v n. s ) 692, followed. 

Sa«ond appeal from a decree of the 
District Judge. MultaD, dated the 22nd 
March 1921, affirming that of the Muncif, 
First Class, Alipur, District Muzaffargarb. 
dated the lBt October 1920. 

Lala Rama Nand , for the Appellant. 

Mr. B D. Qureskt , for tbe Rsspandent. 

JUDGMENT.—In 1900 two gardens were 
planted for the bene6t of tbe pnblie on land 
belonging to the District Board in a village 
in the Alipur Tahcil of the Moziffargarh 
District, and land was also given by some of 
tbe proprietors of tbe village, including the 
plaintiff, for the purpose of a road to conned 
the gardens with tbe main road. After soma 
yearp, as tbe gardens did notfliurisb, the land 
on which they had been planted was sold 
by the District Board of Muzaffargarb to one 
Manga Ram. 


i • 


/ » 
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The plaintiff has now sued the District 
B)ard to reoover possession of the land, 

I hanai 8 matins in area, which he gave up 
for the road, on the ground that the land is 
no longer required for the purpose for which 
it was given. The Courts below have con* 
•nrred in dismissing the suit, holding tha*, as 
the land was dedicated permanently to the 
publio, and the public have been using it a3 
a way ever since, the plaintiff is not entitled 
to get it back. The lower ^ ppellate Court 
has aleo found that 14 marlas out of hhasra 
No. 704, included in the land in suit, were 
already a read even before the gardens were 
made. The plaintiff has filed a second app3al 
in this Court. 

The learned District Judge admits that 
if the land in suit bad been given for the 
purpose of planting a garden the plaintiff 
would have been entitled to get it tack when 
it ceased to be required fer that purpose, but 
he thinks that the fact that the land was 
givan, not for the purpoee of a garden, but to 
serve as a road to the garden, makes a 
diffc r jnoe. I fail to eee any material distina* 
tion between the two caees. The essential 
point is that the land has ceased to be requir¬ 
ed for the purpoee for wbiah it v. as given. 

. The land in 6uit having been given for tbe 
purpose of being need as a road to connect the 
main read with the public gardeD, was held 
by the District Board as a trustee for the 
public, and when the land on which the 
gardens were planted was sold to Mangu Ram 
and the gardens ceased to exist, the fulfilment 
of the purpose for which the land in suit had 
been given became impossible. The trust 
was then extinguished under section 77 (e) 
of the Indian Trusts Act, II of lfc82, aDd on 
the extinction of the trust the owner of the 
property is entitled to recover it. In Nihal 
Ohandv. Azmat Alt Khan Cl) where land had 
oeaeed to be used as a public highway, and was 
granted by the Municipality to persons who 
proceeded to build thereoD, it was held that 
the owners had a good cause of action against 
them for the demolition of the buildings and 
the restoration of the propsrty to its original 
condition. 

I hold,therefore, ttat the plaintiff is entitled 
to get back the land, with the exception of 
the 14 marlas which are found to have been a 
road oven before the planting of the gardens, 

(1) 7 A. 362j A. W. N. *1885) 60* 4 Ind. Dec. (n. >.) 

692 . 


Ido not agree with tbe appellant’s ooatentiou 
thst the District Judge has made a mistake 
with regard to the 14 marlas , f( r tbe entry 
in the Settlemnt Reoord for U00 supports hia 
finding. 

I accordingly accept the appeal, reverse the 
decrees of tbe Courts below, and give the 
plainliff a decree for possession of 14 marlcs , 
namely. 8 marlas out of hhasra No. 7C4 2 and 
6 marlas out of khasra No. 707-2. The 
defendant will pay half of the plaintiff's costa 
throughout. 

W t C* A * 

Appal accepted. 


PATNA HIGH CGURT. 

Appeals from Appel at* Decrees Nob. 203 

and 204 of 1920. 

March 27, 1922. 

Present: —Mr Justice Dos. 

MAHABIR MIS SER —Plaintiff — 

Appellant 

versus 

Musammat ASO KUER and others — 
Defendant*—Respondents. 

Appeal, second—Misreading of evidence—Miscon* 
struction of document not relating to title Point of 

la, The misreading or misconsfciaction of dooumentff, 
not documents of title, is not a point of law which 
would justify interference in second appeal. LP- 436, 

col. 1 ] 

Appeal. 

Mr. Murari Prasad, for the Appellant. 

Mr*. Harihar Prasad Singh § for the Res¬ 
pondents. 

JUDGMENT.—This appeal arises oat of 
a euit under section • 05 of the Bengal 
Tenancy Act fer correction of certain 
entries made in the finally published Record 
of Right. We are in this appeal concerned 
only with two plots, viz, plot No. 1140 
and plot No. 1138; plot No. 1140 being 
a hour© and plot No. 1138 being an 
orchard. Tbe Or urt cf first instanoe found 
in favour of the plaintiff in respect of these 
two plols of land. The lower Appellate 
Court, however, has reversed tbe decision 
of the Court of first instance. 

The plaintiff claims as the ohela of Janak 
Das in whese favour, according to him, 
there was a grant of eertain lands by the 
predecessors in-title of the defendants* 
Both the Courts have oome to tbe con¬ 
clusion that the plaintiff is not the chela 
of Janak Das, That finding is a finding 
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of fact which is binding on me in second 
a ppeal. Bat it is arged on behalf of the 
appellant that the plaintiff having been in 
pcs-rers’oD of the e two plots for s me 
years and bavirg polled down the cld 
building and built a new house on p’ot 
>!No. llsO he ii entitled to retain pesses- 
aion of these two plots of land. According 
to^ him there is no such thing as per- 
misbive possession onder the Bengal Tenancy 
Aet and that as he was a settled roiyat 
of the village he acquired an occupancy 
right to there plots by being allowed by 
the landlord to retain possession of them. 
Now, in my cptnior, the appellant cannot 
he regaided es a .tenant at all. A ‘tenant’ 
as dthned in (he Bengal Teoancy Act 

is a person who holds land under another 
person aDd is, or but for aep.cial coDtraot 
woold be, Table to pay rent for that land 
to that person.” The learned Judge in 
the Oocrt bolow has come to the eon* 
elusion that the plaintiff did not hold any 
land under the defendants and that it has 
not-been suggested that there was any 
rpesial contract between the plaintiff and 
the defendant?. The plaintiff would, there- 
'fore, not he lihble to pay any rent for 
that land, to the defendants. .The Bengal 
-Tenancy Aot is in no sense exhaustive. 
‘It may be that the plaintiff, who locked 
after Janak Dae during his lifetime, was 
allowed by tbe defendants to retain posses* 
don to these plots cf lard As regards 
‘tbe ease of the plaintiff, that he built the 
hense on plot- No. 1140, tbe lower Appellate 
Ccurt has feund against bim. The learned 
Vakil for tbe appellant contends that the 
learned Judge in tbe Court below misread 
tbe documents which were Bled on hie 
behalf. That may bs so but we are not 
in scootd appeal entitled to reverce tbe 
decision of the lower Appellate Court 
merely on the ground that it mis:eid tbe 
evidence that was adduced on behalf of 
the plaintiff. The documents, upon which 
the learned Vakd for the appsllaut rely, 
are not documents of title and accordingly 
misconstruction cf these dccamenta is Dot 
a point' of Taw which would justify this 
Court in interfering with the deci 3 kn of 
tbe Court below. 

In' my opinion the appeal involves 
qt2Q3ticii3 of facts and as these facts have 
tJcen decided against tbe appellant by the 
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learned Judge in the Court below I mu.fc 
d.sniss this appeal and dismiss ii wifc'i 
«os>. Toe aaalogiu3 appeal is not pressed, 
Taafc appeal, v'z.. Second Appeal No. iOt 
of 1 20, must also be dismissed but without 
o oats. 

9 - D • Appeals dismissed. 


LAHORE HIGH COURT. 

Sacoxo CiYii. Ap/eac No, 2198 op 1917, 

May 7, 1921. 

Present :— Mr, Justice Abdul Raiof and 

Mr. Justice Harriicn, 
BHAGWAN SIMGH aid others — 
Defendant i — Appellant j 

versus 

N RANJAN SINGH—PoiiNTiP/, RODA and 
others — Dependents—Respondents. 

Appeal, second — Finding of fact — Erroneous finding 
based on elide nee — Finding, ichether may be considered 
as no finding in fact—High Court, power of, to interfere, 

The High Court will not, in second appeal, inter¬ 
fere with an erroneous finding of fact arrived at by 
an Appellate Court, if that Court had before it evi¬ 
dence iu support of the finding. Nor can the finding 
in such a case be looked upon as amounting to no 
finding at all. [p 438, col. 2.] 

Durga Chowdhrani v Jewahir Sinoh Chowdhari, 18 
C. 23; 17 I* A. 12*; 6 Sar. P. C. J.'fiSO. y Ind Deo. 
(n. s ) *16, followed. 

Sjoond appeal from a desres of the District 
Judge, Ludhiana, dated the 1 jtb Jaoe 19l7, 
reversing that of the Sabprdinato Judge* 
Second Class, Ludhiana, dated tbe 26ch 
February 1917. 

Bakhshi 1e\ Ohan^, for the Appellau's, 

Lila Faq r Ghand , for tbe Rsspondents, 1 
/ JUDGALECiT.—Toil was a 6ait of the 
usail typ 3 for a declaration to the effect 
that the sale deed dated-tbe 12th July 1911 
executed by tbe defendants Nos. I to 3 in 
respect of land measuring 9 bijhas IQbisjcas 
and 12 biswans s situate in the village of 
His3w\l in favo ir of the defendants Nos. 4 
to 5 for Rs.4 # C0J shall not affect the interests 
of the plaintiff’s reversioners after the death 
of the vendor?, because the land sold wtc 
ancestral properly and the transfer was 
made without consideration and nec> 93 ity- 
The plaintiff Nirsnjan Singh is theson ofRoda, 
OQ3 o: the vendors. The aucsitrai obaratter oh 
the property was admitted, bat aonsidara* 
ttJQ and neojisty were pi cade h‘ The defend- 
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ants also pleaded that they h*d sank a 
well on the land in dispute and ware entitled 
to be re imbnrsed for the cists incurred in 

I i » 

the case of the alienation being: set aside. 
The major portion of the consideration for 
the Bale consisted of amount* duo on previous 
.mortgagee. The Court of first inetaoee found 
that with the exception of two items of Ri. 
350 and Rs. 200, total Rs. 550 the rest of the 
consideration and the necessity. for the 
alienation had been established. The portion 
of the consideration unproved being less than 
1 /7th of the whole consideration, it held that 
it was not a case in which the sale should be 
converted into a mortgage. The suit was 
accordingly dismissed. B^th parties appeal¬ 
ed ; the plaintiff reiterating his objections as 
to the reality of the consideration and the 
existeroa of necessity for the aliena'ion and 
the defendants objecting to the order of the 
Trial Court disallowing their costs. The 
lower Appellate Court affcor oonsideiiog 
the evidence with respect to the different 
items of the consideration cime to the con¬ 
clusion that only Rs. 2.975 had validly been 
established and necessity for the alienation 
to that extent only had been made cut. The 
plaintiff's appeal was accordingly accepted 
with costs, sale transaction was converted into 
a mortgage and the plaintiff was authorised 
Jto get biok the property on payment of the 
above mentioned amount to the defendants 
vendee*, Bhagwan Singh and Harnam 
Singh, after the death of the vendors. Out of 
the uneetured debts the lower Appellate 
Court disallowed three items, namely, 
R . 105, R*. 95 and R». 350. Oat of 

the secured debts it disallowed the item of 
Rs. 475 said to have been due to one Nikka 
under an oral mortgage, the mutation in 
resprol of which was sanctioned on the 22nd 
Mai oh 1911. Altogether Rs 925 were said 
to be du 3 to Nikka, namely. Re. 450 uider 
a registered mortgage and Rs. 47o under an 
all?g?d oral mortgage. Taeitem due under 
the registered mortgage has been allowed by 
the lower Appellife Court, but that eai 
to be due under the oral mortgage has. been 
disallowed. The plaintiff-appellant in bis me¬ 
morandum of appeal to this Court challenges 
the findings of the lower Appellate Court 
in respfo. of all the four items which have 
been disallowed by that Court. It has been 
'^tronjgly ooptended by Mr. Tek Oband that the 
finding in respect of Rj 47 5 has be^a.record- 
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ed by the lower Appellate Court without? 
taking into cmoderation the evidence pro¬ 
duced by the defendant. He puts his case • 
thus:—that dealings between the vendors and 

Nikki commenced in July 1907, that in Jaly 
1908 and July 1909 balance we-e struck in the 
account book of N.kka and were thumb-marked 
by the vendors, that in Jaly 1910 Rs. 497-11 0 / 
were shown as being dae, that on the 9 h 
Octolnr 1910 the three vendors appeared be-; 
fore the Revenue Court and got the entry with 
respect to the alleged oral mortgage made and 
that the nutation as to the said mortgage was 
sanctioned on Ihe 2'2nd March 1911, The 
learned Vakil further pointed outkhat Nikka 
and bis son Parema were examined as witnes¬ 
ses to prove this oral mortgage, and that in, 
addition to this Daulat Ram, the writer o£ 
th 9 acjount-book, was also called 
to prove the entries in the baht and also the, 
thumb marks of the vendors. Rods, father 
of the plaintiff, was also called as a witness* 
Tbe learned Vakil contended that if the 
lower Appellate Oonrfc had taken into consi¬ 
deration all this evidence, it oould have come 
to no other corclasions than that Ri. 4 7 5, 
were due to Nikki and that the alleged oral 
mortgage represented a genuine transaction, 
and that consequently both consideration 
and necessity bad been established in respect 
of Rs. 475. Now the .finding of tie lower; 
Appellate Court in respect of this item, 
is recorded in the following words : — 

“ Oat of the mortgage-money, the item of 
Rj. 473 seems to be a fictitious one. No oraL 
agreement is satisfactorily proved. No pay¬ 
ment is established and no necessity is fcorov-, 
ed. This item, though it might have besn 
paid by the vendee, is not chargeable on. 
the property as he does not seem to have 
made proper enquiry as to its being a just 
antecedent debt. The very report of the 
Patwiri makes it suspicious.” 

It is imposed 1 j to say that, in arriving 
at this oonolusioD, the learned Jaige of 
tha Court below did not consider the evidence 
adduced on behalf of the defendant to estab¬ 
lish this item and the necessity for the 
transaction. It is quite possible tha f , if 
we were to examine the evidence on the poin** 
we may arrive at ^ different s inclusion from 
that a»rived at by the lower Appellate 
Oonrt. but tbe question is whether it is open 
to us to adopt this course. Toe second 
eppeal section 581 of the old Code of Civil 
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Procedure was the subject of <nn6ideration 
by their Lordships of »he Privy tJouncil in 
the sa*e of Durga Ohowdhrani v. Jewahir Singh 
Ohowdhiri (1), and the r L irdships at page 
29 made the following weighty pronounce¬ 
ment as to the power of a High Court to in* 
terfere with the finding} of fact reoDrdei by 
the first Appellate Court :— 

“The lower Appell ite C >urt, it was said, 
had clearly misapprehended the effeot of the 
Settlement proieedmgs in 1-64; undue 
weight had bean attached to the registration 
in Beni Singh’s sole name ; the oral evidence 
had been wholly discarded ; snffi«ent weight had 
not been given to the important statement in 
Beni Singh’s petition, or to the separate 
dealings of his two sons; the Court had tbui 
been lad to misconceive the case entirely, and 
to find for the defendant when the finding 
should have been for the pl»intiff. 

“ It would be an unprofitable task to 
inqoire how far thi9 contention is well 
founded, because their Lordships cannot 
accept the rulings of the High Courts of 
Calcutta and Allahabad as a correct statement 
of the law. Nothing san be clearer than 
the declaration in the Civil Procedure Code 
that no fec:nd appeal will lie except on the 
grounds ppecified in section 5fc4. No Court 
in India o-r elsewhere has power to add to or 
enlarge those ground*. It is always dauger- 
one to paraphrase in enactment, and not the 
less fo if the enactment is perhaps not 
altogether happily expre sed. Their Lord* 
ihip9 will, therefore, not attempt to trans¬ 
late into other words the language of section 
5S4. It is enough in the present care to 
say that an erroneous finding of fact is a 
different thing from an error or defect in pro* 
ceduie, and that there is no jari<dicii.m to 
entertain a second appeal on the grcuud of 
an erroneous finding of tact, however gross 
or inexcusable the error may seem to be. 
Where there is no error or defect in the 
procedure, the finding of the first Appellate 
Court upon a question of fact is final, if that 

Court had before it evidence.in support of 

the finding.” 

We are asked in this case to do exactly 
what their Lordships of the Privy Council 
have taid we cannot do. Mr. Tek Cband 


(!) J8 C. 23; 17 I. A. 122; 6 Sar. P. C. J, 6C0; 9 Ind. 
. .Pec, (n. s.) 16, 


admits it franVly that he is impugning a 
finding of fact ha's says that he has a right 
to do fo as the evidence adduced by bis 
clients has not been considered and due 
weight has not been given to it. It is 
possible tba* th© finding is erroneous and 
the error committed is gross and inexcus- 
able but, have we the jurisdiction to correot 
the error by recording a fitiding of faot 
onrselve* ? It is obviouo that we have no 
jurisdiction to do so. In order to get round 
this finding of fact Mr. Tek Ohand has 
earnestly asked ns to hold that the finding 
ree rded by the lower Appellate Court is 
no finding at all and tba f , therefore, we can 
look into the evidence and record a finding 
ourselves. If this coirre be open to us to 
adopt, a High Court may a sume jurisdiction 
to interfere w.th th© finding of fact in any 
e\ee by simply remarking tbat the finding 
of the lower Appellate Court is no fiadiog 
at all. In oar opinion to adopt the course 
suggested would be highly dangerous and 
opposed to the 8|irjt. of the injunctions laid 
down by their Lord hip* r f the Privy Council 
in various rulings. Tn© fi dines with regard 
to the- remaining items disall »wel by the 
lower Appellate Conrt have no* been se imply 
challenged. The result is, fcha> the decree of 
the lower Appellate Court mu*t be uph*ld. 
The question cf the compensation for im¬ 
prove ra nts i« Dot tericu Jy pres*ed, dot does 
it ari*e at this stage. Weaccordingly dismiss 
the appeal wi‘.h costs, 
w. c. A. 

Appeal ditmiised. 


PATNA HIGH COURT, 

Civil Rbvis;oh No. 20 of 1922. 

May 10, 112i. 

Present: —Mr. Justice Ooutts and 
Mr. Joatise Das. 

Sheikh NAZIR HUSSAIN— Pbtitionkb 

versus 

MUHAMMAD EJAZ HUSSAIN — 

Oppo*its Party. 

Civil Procedure Gode (Act V of l908j, O XX/, r. 

M * *7, —Objection application headed under ss. 

47, 16!— Appeal. 
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An objection, by the judgmont-debtor that the 
property, against which the deoree-holder has filed 
an application to execute his deoree, is ivaqf prop¬ 
erty, is an objection under O. XXI, r. 6*, 1 ivil 
Procedure Code, even if the objection petition is 
headed as an application under seotions 47, 151, 
Civil Procedure Code, and an order allowing such 
objection petition is not appealable. 

Kartick Chandra Ohose v. Ashutosh Dhara, 12 Iud. 
Cas. 163; 89 O. 298; 14 0. L. J. 4**; 16 O. W. N. 26 
and Upendra Nath Kalamuri v. Kusum Kumari Dasi , 
27 Ind. Oas. 323; 42 0, 4 40, 19 C. W. N. 520; 20 C. L. 
J. 486, referred to. 

Appeal from a decision of the Distrist 

Judge, Muz iffarpore. 

Mr, 8ant Piasad , for the Petitioner. 

Mr. 8yed Muhammad Tahir, for the 
Oppoeite Party. 

JUDGMENT. 

0our is, J.—This ie an application in revi¬ 
sion ari' in? oat of an execution matter. It 
appears hi*i Ejaz Hnssain obtained a deoree 
against Nazir Hussain. Ha filed an applica¬ 
tion to exeeate his deoree against certain 
prcpirfcy in possession of the judgment debtor, 
Nazir Hussain. Nazir objacted that the 
property was w -qf property. Thie objection 
was allowed by the Court of first instancs 
but on appeal to the D.8bric< Jadge that 
order has baen set aside and execution has 
been ordered to proceed against the prop¬ 
erty in respcoi of which the obj ?ction was 
ni'de. 

' Tha appliovtion made b j the jadgmeit* 
debtor to the Mansif, that the property wb«ci 
had baen atlaahel wis w qf propar ‘y, 
was headed as being an applisa iio unier 
sections 47 and 151 of the Civil Proiadure 
Code, It is oontupded, however, that the 
application was not one uuder section 47, 
Civil Procadure Ood p , but was an appli- 
cation under O. a XI, r. 58, and 
that consequently no appeal lay to tbe 
District Jadge an! the order passed by him 
is without juri.’d'otioh. The oaly question 
for sonsideration now is whether the appli- 
sation is one under Eectim 47, Civil Procedure 
Code, or oue under O. XXI, r. 53. To 
my mind there can be no doubt that the appli* 
cation wae in fact oue under O. XXf r r. 
58 ; and if authority be' needed in support of 
this view it is affordel by the desisions in the 
cases of Kartick Ohanir a Ohoshv. AshutothDhara 
Cl) and Upendra Nath Kalamuri v- Kutum 

Cl) 12Ind. Oas. 163: 39 0. 298; 14 0. L. J. 426; 16 
0. W. N. 26. 


Kumafi Dasi (2). Tbe contention of the 
petitioner, that no appeal lay to the District 
Judge, must, therefore, prevail. The order 
of the learned Distriot Judge is without 
jnri»dietion and must be set aside. I would 
accordingly allow this application and set 
aside his order. There will be no order as to 
eo3ts. 

D.s, J.—I agree. 


S. D. 


Application allowed. 


(2) 27 Ind. Cas. 328; 42 C. 440; 19 C. W. N. 620, 
20 C. L. J. 495. 


LAHORE HIGH COURT. 
Skcoud Civil Appeal No. 2780 or 1920. 

June 10, 1921. 

Present'. —Mr. Justiae Marfcineau. 
BlSHIN DA1T and another 
— Plaintiffs—Appellant* 


versus 

KR1SHEN DATTA and another 

_DsFENDA*TS — R«8P0N DENTS. 

Specific Reliej Act (l of 1877J, «. 4 2 -“Birt ” right 
to, whether property — Suit for possession of birt, 

whether maintainable. 


[•he so-called right on the part of a “ prohit» to 
rt” is in law, no right at all and does not amount 
“property” for the purposes of section 42 of the 
acifio Itelief Act It is a mere spes successions 
contingent right, which is dependent for its exist- 
^ on the pleasure of the “jajmans ” 

3 urd&s v* Bhog , 11 l^d caa. 231; 06 P. R. 101!; 

J p W. a. 19 1 »; 216 P. L tt. 1911, followed. 

1 suit, 'therefore, for possession of “birt ” is not 

intainable. 

Second appeal from the decree of the Dic- 
ot Judge, Kangra, dated the 30.h August 
20 affirming that of the Muosif, First 
ass, KaDgra, dated tbe 24th June 1920, 
Lala Jag in Nath , for the Appellants. 

Mr. M. L. Puri, for the R38pondents. 
JUDGMENT. —The parties are Brahmans, 
d the plaintiffs sue for possession of "birt” 
jiih their collateral Ghasi Ram sold, chai¬ 
ning tbe validity of the sale. 

The lower Courts have dismissed the suit, 
ding (1) that the right to the “ birt” is not 
oved to be ancestral, and (2) that the suit 
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does not lie. The plaintiffs have filed a 
second appeal. 

The finding by the lower Appellate Court 
that the light to the "b'rt" is not proved to be 
ancestral is alone sufficient for the dismissal 
of this appeal, as the finding is one of 
fact. 

The decision that the suit does not lie is 
also correct, it having been held in Gurdis v, 
Bhag (1) that the so-called right on the part 
of a * prohit ” to “ birt" is, in law, no right at 
all aud does not amount to 'property” for 
the purposes of section 42 of the Specific 
Relief Act, but it is a mere tf*s succession*s or 
contingent right, which is dependent for its 
existence on the pleasure of the ‘;o;'man»”. 

The appeal is dismissed with costs. 

w. c. A. 

Appeal dismissed. 

(1) 11 Ind. Cas. 231; 96 P, R. 19H 143 P. W. R. 

1911? 216 P. L. R. 1911. 


CALCUTTA HIGH COURT. 

AppBAL8 from Appellate Decrees 
Nos. 2686 to 260 1 of 1919. 

February 27, 1922. 

Frcsent: —Mr. Jus'.iee Greaves and 
Mr. JuMire Ghose. 

NARAPAT SINGH —Pl»iatiff- 

Afpbllam 

versos 

Roia BHUPENDRA NARAYAN SINGH 

— Defendant—Resfondent. 

- Chaukidari chakran lands—Resumption by Govern¬ 
ment — Putnidar's right to retain possession on pay¬ 
ment of the revenue assessed—Zemindar, whether en¬ 
titled id additional rent —Putni contract—Bengal 
Tillage Chaukidari Act ( VI of 187*0, « 5’. 

On resumption and settlement of chaukidari chak- 
ran lands a pulnidar is entitled to obtain possession 
of tfip same’on payment of the additional revenue 
assessed by Government and is not liable to pay 
additional rent in respect of these lands to the zemin¬ 
dar, if those lands were included in the oiiginal 
putni lease grauted to him. [p 443, col. l.j 

Ran jit Singh Bahadur v. Kali Dasi Debi, 40 Ind Cas. 
981; 44 C. BAT, 21 O. W. N. t09 ; 32 M. L. J. 5*55; 16 
A. 1. J. 8(0; 25 0. L. J. 499: 19 Bom. L. R.^6?t 
(19-7 M. W. N. 4*9; 6 1. W. J01; 2 P. L. W. 1,-22 
M. L. T. 489: 44 I. A 1*7 (P. 0 » and Rnnjit Singh 
Bahadur.v Mahgraj Bahadur Singh , 43 Ind hs 262;- 
48 O 173 at p. 180: > 6 A L. J. 964? 85 M. L. J. 528- 
23 C. W. N 198: 25 M L T. 8, 29 C L, J. 10 », 1 U. 
P. I . R. (P. O > 53: "1 Bom L. R. CO'? 10 L. W. 83? 
45 t A. 165 (P, C.), followed. - 


Bejoy Chand v. Krishna Chandra, e6 Ind. Cas. 357j 
34 O. L. .T. v7 \ referred to. 

Upon the resumption of chaukidari chakran lands 
by Government the rights of the putnidar are those ' 
cjnfoired on him by the estate and interest created 
by the putni lease: and it is this riorht which is kept 
alive by section 51 of the Bengal Village Chaukidari 
Act, VI of 1870. Consequently the zemindar cannot 
claim to vary the putni by enhancing the rent in 
respect of lands which were included in the original 
demise even though the profits of those lands were 
not taken into account in firing the rent. [p. 44**, 
col. 1.] 

Appeal 8gaiE8t a decree of the District 
Judge, Birbhuro, dated the 13th September 
1919, affirming a decision of the First 
Mucsif at R\mpurhat, dated the 30ih 
Saptemb r 1910. 

FACTS appear from the judgment. 

Mr. B. Gha* rabirly, (with him Babas 
Brojilal 0hi\rabarty and. Enril Kumar 
Bo { e), for the Appellant.—Tae point is this.. 
There was putni grant of five mamas in favour 
of the appellants by a document of 1853. 
Certain chaukidari chakran lauds were inoladed 
within tbe putni, which were resumed by 
Government under the provision* of 
Bengal Village Chaukidari Ast, VI of. 
1870. It is net disputed that the lands 
in question were it eluded in the original 
putni petti, Tbe sole question is whether, 
the putmdir in obtaining possession iB liaVle 
to pay anything more than the Government. 
revenue assessed cn these laid*. The 
pntmdars were receiving services fro in the 
c\aukid<rs who held these lands and whose 
dut e§ wtre partially public and partially in 
favour of the putnidirs who took the plase 
of the Zemindais. 

The question in each c*ee is mainly a > 
qne tion of aonlrasfc. Reads the putni grant. : 
It is abundantly «lerr that nothing was > 
resfrved to the Zemindar. The first ca’e 
to whioh I would draw you** L rds^ipe* 
a'.fcentioo i* that reported in NolinMyi Basu 
v. I i oy Chind Mahatip (l). The next aa-e 
on which I rely ia Monohar hfuhherjen v. Kali 
Das Sandi (2). Reads the argument of the , 
Vakil for the appellant. Unless the right to , 
additional rent is ri served the Zemindar 
has no light to it. The Zemindar is not , 
en itlsd to any thing mere than what has been 
assessed upon resumption. Refers to IF afar 
Ohandra Ohandra v. Bejoy Chind (3\ Hast 

<1) 40 Ind. Caa 396. 

(2J 47 Ind. Cas. 849. 

(3> 41 Ind. Cas. 526? 22 C, W. N. 487. - • J 
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Netvit Khoda v. Ram Jadu Dey (4). H iri 
Narain Moeumdir v. Mukund Lai Mundal 
(5) has been distirgui*hed in Rati Newcz 
Khoda v« flew Ddu Dey (4\ Under the 
Statute as well as under the grant I am 
bound to pay tbe additional revenue but 
nothing more. There is a ease in Khondkar 
Mehdi Boesein v. Umesh Chandra (6) which 
joints ottt that the case in Bari Narci i 
Mozumdar v. Mukund Lai Mundal (5) does 
not lay down any general principle The 
tnattet must depend on the contrast between 
tbe parties and the sourse of dealing with the 
property. Refers to Eahndra Hath Mukerez 
v. Btra Lai MuUr.ee (7), Gopendra Chandra 

Mitier v. Taroprcsanna Mukerjee (8). 

B\bu MaUndranath R:y (with him Babes 
Bemtndramth Sen and Priya Sankar Ma.ua i- 
dar), for tbe Respondent.—Tbe question 
before yott Lordships is a very important one. 
Tbe Courts here have laid down sertain 
general ferirciplcs governing oaees of this 
character. The assets upon which tbe pvtni 
rerit is assessed is based upon the amount of 
tent collected from the tenants minus the 
collection ebarges. Tbe first question is who 
Is eh titled to the lands. Tbe la w on tbe p iin t 
is settled. The next question is upon what 
tefifle i% the %uir.iiar entitled to the lands. ' 
[GArAViS, J.—If unless expressly excluded 
thO chakran lands prsi to the p utnidir, th®*j 
on What principle ia the Z imindar entitled 

tdrcftt?] .. 

The reason of the detinon on the question 

of the passing of the chakran lands is sta ed 

in Ran it Singh Bahadur v. Kali Dan Dr 

^The questions, riser, is the i ntniiar entitled 
to bold the chakran lends withont payment of 

additional rent ? Two views are ?°*® lbl ® 
either the contract wae contrast or if the rent 

was fixed with reference to tbe ii« c " n d ® nvfl ' 
the p utnidar would be entitled to hold it only 

oh payment of additional rent. 


(«) 34 0 . 109 at p. Uli 5 0. L. J. 83; 11 O. . • 

201. 

iBl 4 0. W. N. 814. fi8 , 

(0 41 Ind. Cae. 964: 27 O. L. T. 494; 45 C. 68». 

»7 ; 7lHd. Caa. 664; 14 0 W. N 02*. 

1 (8 7 Ind Caa 790; 14 C W- N. 10 i 9 . 37 O. 59 . 

19 40 Ind. . as 981, 44 O. 84 , 21 C W N C01 
32 M. L J. 65, 16 A L. J. 390; 26 0 1 U J.< 191. 1 ^ 
Bom U B. 452, (1017» M. W. N. 459 « L 10‘. 2 
IVI#. W. 1| 22 M. L. T. 439, 4H» A» ■* 17 U,J. - 


[OuoaE, J.— Can the Court make a new 

contrast for the parties?] 

It would not be making a new contract 
bat interpreting the contrast. And yocr 
LDidships eancot lightly brush aside a 
current of de«is*on3 in my favour beginning 
with Bcri Nurain Mozumdar v. Mukund Lai 
Mundil (5). The contrast cannot hold good 
in respect of lands whose assets ware not taken 
into assaunt in settling the rent. The 
reasonable siew is that the putnidar ii liable 
to pay a share of the profits to tbe Zemindar. 
The care will not be a case of variation of a 
contrast but will cover a case not contem- 
, lited by the paities, so far as the payment 
cf lent is concerned. Refer to Kazi A etaz 
Ehoda v. Ram Jadu Dey (4), Ranjtt Singh 
Bahadur v. Mahorai Bchadur Si^gh (10). I 
am Dot argu’ng that the puini grant was a 
contract to assign and not an assignment. 
What I am arguing is that the terms of the 
assignment do not cover a contingen.y like 
tbe present. The question is when the puini 
rent was fixed was ibe matter in tbe contem¬ 
plation of the partier. The highest judicial 
authority has pronoun oed that the resumption 
of the chaukidari ch kran lands could not have 
been in the contemplation of the parties at 
tbe time of the putr.i grant. Reads 
Ranjit tir.gh Bahadur v. Kali Dan Debt (b). 
Tbe question of the liability of the putnidar 
to pay rent in reipe.fc of the resumed lands 
stands quite independent of the assignment 
of those lands. On the same principle as these 
lands are liable to assessment of revenue, they 
are al»o liable to assessment of rent. Reads 
Bari Das Qosuami v. Nistanni Gupta 111J# 
Rajendra Nath Mukence v. Hira Lai Mukerjee 
(7) Goptndra Chandra Mitter v. Taraprasanna 
Mukerjee (9). Refers to R hondkar Mehdi 
Bossein v. Umesh Chandra (6). The position 
Bomaei up in Be joy Ohand v. 


Krishna Chandra (12). Upon precedent as 
well as on principle it is clear that the Zsmin- 
dar has the right to claim a portion of the 
rent realised by the putnidar from the tenants 
over and above the revenue payable to the 
chaukidari chakran fund. 


OO) 49 Ind. Cas. 262. 46 O, 173 at p. 180, 10 ^TL, 
j 994- 35 M. L J. 72b; 23 C. W. N. 198; 25 M. I . T 8, 
29 C L J- 13* » U P. U 2. Boa, L. 

B 600; 10 L. W. 8<; 4a I. A. 162 (P. C.). 

(, 1 > 6 C. L. J. ao. 

. (12, 68 Ind. Caa. 367, 84 O. L* J » 2 ? 6 * 
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Mr, B. Chakrab irty in reply.—Until the 
two decisions of the Privy Council in Ranjit 
Singh Bahadur v. Kali Dasi Dtbi (9) and 
Ranjit Singh Bahadur y. Maharaj Bahadur 
Singh (10) tame out there apparently was a 
considerable amount of doubt with regard 
to the word ‘contract* used in section 51 
of Bengal Village Ch6ukidari Act, VI of 
1870, My abort point is this. The 
title to the land passed to the Zjmindar at 
the time of the Permanent Settlement, 
Confusion has arieen by reason of the idea 
that there was an Requisition to the Z imindar. 
Under the Statute it was only slogged with 
liability to further assessment. The land 
wbieh was transferred remained the land of 
the Zjmindar. If there was no reservation 
in the putni grant the putnidar gets into the 
shoes of the Zamindar. Read Ran,it Singh 
Bahadur y. Maharaj Bahadur Singh (10). 
There was nothing unexrc.tcd under the 
putni contract. It was a real right aonferred 
npon the putnidar. It has to be enforced 
not by a suit for specific performance of con- 
trast but by a suit for possession. Reads 
Ranjit £ingh Bahadur v. Fall Dasi Debt (9). 
The confusion has been caused by the 
expression “trans-fjr after resumption,” as if 
on resumption tbe Government teaame owner 
who transfer s to the Z .mindar. It is not a 
new light. It is a confirmation ard continua¬ 
tion of an old right created at the lime of the 
Permanent Settlement. 

JUDGMENT.—These appeals are prefer¬ 
red by tbe plaintiff against decisions of tbe 
District Judge cf B.rbhum affirming decision 
of the First Munsif at Rampurbat. 

The suits were brought to recover khas 
poaeersicn of certain resumed ehauhiliri 
chalr^n lands together with mesce profits. 
The plaintiff claimed these lands as included 
in the putni taluk granted to his predeceisors- 
in intereit by the first defendant, who is the 
Zjmindar, by a putni patta of the year 18b3, 
the Bengali date being the 29th Kartik 1260.' 

It is not disputed that the lands ia question 
were included in the putni patta but it is raid 
that these lands were not taken into aoconnt in 
settling the reLt payable nnder the patta and 
that consequently the Zjmindar, the respond¬ 
ent, is entitled to a share of the rent derived 
from settling the resumed lands with tenants. 
No dispute arises with regard to the payment 
of the Government revenue which has been 
assessed on the resumed lands and which, 


under the terms of the putni patta , is payable 
bv the appslUnt. It is ojnceded that, from 
the time of the creation of the putni until the 
lands were resumed, the chow'cidars rendered 
private pernonal service to the patnidar and 
not to the Zemindar. 

Th9 First Court declared the appellant's 
title to the lands in suit and decreed khat 
possession on condition that the appellant 
prid to the Z jmindar in respect of the resum¬ 
ed lands an additional rent to that named in 
the patni patta , The appellant wa 9 awarded 
mesne profits. The District Jadge affirmed 
this decision and remanded the cases to the 
First Court (1) for determination of the con¬ 
ditions and terms under which the patnidar 
was to hold the lands under tbe Z smindar, (2) 
for the ascertainment of mesne profits. 

The appellant resists the Zjmindar’s right 
to share in the rents and profits derived from 
the settlement of the resumed lands, firstly, 
on the ground that tbe lands are somprised 
in the putni patta and that sonsequently tbe 
rents and profits are hie, secondly, on the 
ground that these rents and profits must be 
taken as the equivalent of the personal eervisa 
formerly rendered to him by the chaukidan 
prior to the resumption. 

The Zamindar respjndant, as alread/ stat- 
e , tlaims a share of the rents at d profits as 
e says that these lands were neve^taken into 
acsount when the jama was fixed and he 
relies on a long ceries of desisionF, to which 
we have been referred, as establishing tbe 
Ziammdat’s right to a share of the rents 
&d profifcg f in addition to the amount payable 
to the chaukidori fund under the 'provisions 

° QQ leM it san be shown 

that the lands were taken into acsount in 
xmg the j >ma when tbe patni was created, 
beee decisions have recently been con¬ 
sidered and followed in the cas<t of Bejoy 
Ohand v. Krishna Ohandra (12) which was 
decided in December 1920, and no useful 
purpose would, we think, be served by going 
through them again. They undoubtedly do 

u Q u P i# r * *001601100 urged before ue on 

behalf of the Zjmindar respondent and it is 
useless to suggest that they are in the main 
distinguishable from the causes before us. 

But, with the excaption of tbe o*ce of 
Be°y Ohand v. Krishna Ohandra (12) 
above referred to, they were all decided prior 
to the decisions of the Judicial Committee in 
Ranjit Singh Bahadur y. Kali Dasi Debi (9) 
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and Raniit Singh Bahadur v. Mahara* Bahadur 
Singh (lO). By the first of these decisions it 
was for the first time finally established that 
the Zamindar at the time of the Permanent 
Settlement obtained or retained in the chauki'• 
dari chihran lands situats within the terri¬ 
torial boundaries of a village comprised in his 
Zemindari an interest sapable of being made 
the subjest of a patni lease and in Ran it 
Singh Bahadur v. Maharaj Bahadur Singh 
(LO) uhi supra , where the nature of the 
patn\dar'i rights in resumed chaukidari ch >hran 
lands was soneidered, it was laid down that 
upon the resumption of sush lands by 
Government the righls of the pitnxdir 
were tho.e conferred on him by the estate 
and interest sreatel by the patni lease and 
that it was this right which was kep 1 *- alive by 
section 51 of Bengal Act VI of 1870. . _ 

By the joint effect of these decisions 
the patn:djr*M interest in sush lands if* as 
here, they are somprised in his patni is 
derived from the patni itself and from 
nothing else. Th ; a being eo it is difficult 
to 6ee on what principle the Zemindar can 
claim to vary the patni by enhancing the 
rent in respict of lands which were ia 
•laded in the original demise even aseum- 
ing that the profits of these lands were 
not taken into atcount in 6xin^ the rent. 
The learned Vakil for the respondent has 
not been able to suggest to us any princi¬ 
ple, although by way of analogy he prays 
in aid the assessment by Government ot 
additional revenue in respect of these 
lands. This analogy, however, cannot assist 
him as the Gavemmint’a right to mike 
such assessment is derived frcm t e provi¬ 
sions of Act Vt of 1 S 70 and is, therefore, a 
right conferred by Statute. 

- Under the circumstances stated above we 
do not think that the decisions relied on by 
the respondent Zemindar can be ta en 
now to be correct and the oise of 
Ohand v. Krishna Chandra (12), 
supra), admittedly only follows theas 0- 
cisione. We think it would not be correct 
to cay that the patnidar is only entitled to 
obtain possession on terms and that t e 
Court is to assejs rent on these lands when 
it ha 9 been held that his title accrued 
from the time of the patni settlement. 
We agree with the desiiioos in the 
cues of Nalinakhga . Basu v. Bi oy Ohand 
M,ohatap (1) and Monohar Mukhtrjta v* Kali 


Das Nandi ( 2). In the Jesuit these appeals 
succeed and we set a*ide that pcrkion of 
the decision of the District Judge which 
remands the oises to the original Ooorfc 
to determine the conditions and terms under 
which the patnidar is to hold the lands 
under the Zemindar. The re it of the 
remind order will stand. That portion of 
the Mamies decree which imposes on the 
appellant, as a condition of obtaining hhas 
possession, the payment of additional rent 
to the Zemindar respondent will be set 
aside.- The appellants will be entitled to 
their costs in this Court and in the lower 
Appellate Court. 
n. H. & b. v. 

Order accordingly. 


LAHORE HIGH COURT. 
Miscellaneous Fiisr Civil Appeal No. 1384 

op IS20. 

April 5, 1921. 

present:— Sir Sbadi Lai, Kt„ Chief Justice, 
and Mr. Justice Wilbarforoe. 

Bawa PARDUMAN SINGH —Judgment- 

Deb, ok—Appellut 
versus 

The PIONEER JEWELLERY COMPANY, 

LlalTCD, IK LIQJIDATIO*. AND OTHERS 

_Holders—Respondents. 

Companies Act (VI of \882J, a. J60, 166— Payment 
order, assignee of, right to enforce. 


A person to whom the Liquidator of a Company 
has transferred a payment order made by the Court 
under section lf.O of the Companies Act, 1882, 
against a contributory, is entitled to invoke the 
summary jurisdiction of the Court for the purpose of 
recovering the money duo from the latter; the fact 
that the Company has been finally dissolved would 
not prevent the assignee from seeking relief from 
the I iquidation Court, and render it necessary for 
him to bring an action for the recovery of the money. 


Miscellaneous first appeal from an order 
of the District Judga in charge of Liquids, 
tion Work, Lahore, da'ied the 8th June 

1920. . * 11 A 

Lala Bar Oopal , for the Appellant. 

Mr. S. K. Mu^eni, for the Respondents. 

JUDGMENT.—This appeal arises out of 

proceedings in the winding-up of the 

Pioneer Jewellery Company; and the questions 
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of law, opoa whiah we are invited to express 
our opinion, are :— 

(1) Whether a persoD, to whom the 
L quidator has transferred a payment order 
made by the Court nuder aeation 1 0 of the 
Indian Companies Aet, VI of ifcS2, against a 
aontributory, is entitled to invks the 
summary jurisdiation of the Coart for the 
purpose of recovering the money die from 
the latter ; and 

(2) Whether the airanmstanae that the 
Company his bsen 6na!ly dissolved prevents 
the assignee from seeking relief from the L**qai* 
dation Court and renders it n9aassaiy for him 
to bring an aeticn for the raacve-y of the 
money. 

The District Judge has answered tnth the 
questions in favour of the assignee, and after 
hearing arguments we are not prepared to 
dissent from the view taken by the learned 
Judge. 

As regards the first question, it is to be 
remembered that the Court bad already 
pat sad a payment order in favour of the 
Liquidator, and it is omseded that the lat* er 
would have been entitled to tesovar the 
money from the aon'ributcry by asking tbe 
Court to enforce that order in the sail e manner 
in which a decree of the Cturfc made in a 
suit can be enforotd, tide section 16 3 of tbe 
Indian Companies Act. It is true that a 
payment order is not a decree, but that section 
provides that it is to be exeinted in (he sam9 
manner ia which a decree can be executed. 
There is no valid reason why the person, to 
whom the L’quiditor has assigned a payment 
order, should not stand in (he shoes of his 
assignors, and should n it avail himself of the 
remedy which was open to the latter. Whether 
a person who purchases tbe assets of a Company 
before any p yment order has been mvde in 
respect of those peseta should b* entitle! to 
the summary remedy presetib>d by the 
aforesaid ceaiin is a question which does not 
arise Id this sase; and we do not, thaie!orr, 
consider it neocesiry to decide whe'her the 
judgment ia Doaba Bank v. Kun-lan Lai (1) 
which answers this qiesticn in the negative 
is a correct exposition of the law cn the 
subject. As pointed out above, the respondent 
in tbiB ca*e baa "gob a payment order, and 
he a 9 ks the Court to exeroi'e in hi3 favour 
the tame jurisdiction as it would have 
exerci«ed at the in :tance of his predeoeseor- 
• (1) 59 Ind. Oas. 688j 18 P. W. R I92lj 8 L. L. J. 80, 


in title. No cogent reason has been shown 
for placing the assignee in a worse position. 

The second question is not free from diffi*' 
culty. It is trae that rection 159 requires- 
the Court to pass an order of dissolution; 
when the affairs of the Company have been, 
complete’y wound up, and therein authority 
for the view that unless and until the order 
of dissolution has been set aside, it prevents 
any proceedings being taken against the 
promoters, directors or officers of the Company 
in respect of any misfeasance or bfeach of 
trust, or a creditor proving a debt against 
the Company, tide, Halsbury’s Laws of 
England, Volume V, page 567. But in the 
case before us the Liquidation Court has 
already pasied an order of payment and if 
that Court is in existence, there ii nothing 
in the law to prevent it from enforcing itf 
own order. Though the Company is 
defunct, the Court has not ceased to exLtj 
and we cannot, therefore, hold that the 
learned District Judge had no jurisdiction tp 
enforce the payment order made by him. 

For the afore a aid reasons we dismiss the 
appeal with costs. , 

w. c. A. Appeal diemistei. 


PRIVY COUNCIL. 

Appeal from the 4llauiiuo H.oj Court. • 

January *4, 192?. 

Fiesent: —Lord Baekmas'er, Lord Atkinson* 
Lord C a T son, M**, Amter Ali and 
Sir Lawreno Jenlio 9 . 

ARAB ALI KHAN aliat aSHAN ALI 

KHAN— Appellant 

VCT8U. 8 

MHAHMUD ALI KHaN aliat AGHA ALI 
KHAN and iNoiHs^—R espondents. 

Benami— Registered partition-deed — Co-sharers — 
Burden of proof Limitation and adverse possession — 
Limitation Act JX of J908;, Bch. I, Arte. 14 , I 44. 

The burden of proving that the grant of a share 
to a person by a registered partition-deed was 
benami for another lies on tho person alleging if. 
[p. 45’, col. l.J 

To prove dispossession and adverse possession 
against such person clothed with all the insignia 
of beneficial ownership, very strong and reliable evi¬ 
dence should be required. Limitation against a co« 
Bharer does not begin to rnn until his title is openly 
denied, [p. 461, cola. I & 2.] 

Appeal from a dicrse cf ibe Al’akabai 
High Court, dated the 10.h November i 915, 
tevfreing that of tbe Additional Subordinate 

Judge, CowDpcre. * 


« 
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* FACTS.—Tha appellant instituted the 
present suit for declaratiDn of Lis ti Is and 
for pcsseteior, if the Court thought that he 
wa 9 not io pcssess oj. The Trial Julge 
decreed his claim but the High Ocort d'smissed 
his suit on the ground that he failed (o 
prove Ffttisfaotoril/ that he was in receipt 
of rente or profits within twelve years prior 
to suit. He:ce the present appeal. 

The fasts are fully set out in the judg> 
znent of the Judicial Committee. 

. Mr. Norosirnham t for the Appellant.—The 
appellant bases his title upon the registered 
partition* deed of 1889. In pursuance of 
that <Je6d, the appellant’s name was entered 
in the revenue registers on the joint appli¬ 
cation of all the parties to the deed. This 
entry was sontinued and not challenged till 
1901 when the respondent applied to have 
the appellant’s name struck out from the 
revenue registers. The ground alleged was 
that the appellant’s name was entered in the 
partition*deed of 1889 bemmi for Pacah 
Ali Khan through whom the respondent 
claims the property. The plea that tbe 
appellant D6ver received rents nor profits 
of the property in dispute is opposed to the 
several statements of Panah Ali himself 
before It04 and the accounts produced in 
the tare. Tfcete accounts ehow that the 
agents of Panah Ali and the appellant remitted 
'.moneys to b.th of them on account of the 
collections from the euit properties and they 
were admittedly sigeei by Panah Ali and 
the appellant. No adverse possession was 
eet up before 1804 and tbe suit was institut- 
ed in 1911. Aooordiog to the partition deed 
of 1889 tbe appellant was entitled to a 
one-third share and Lis name continues on 
tbe irevenue registers for sash share to the 
present lime. Tbe onus ofprov.ng that the 
appellant was ody a b.nnmidcr is on the res*, 
ponded. Bardit Sing^i v. Qurmuhh Singh 
decided by this Beard on tbe 29th January 
19 18 and Kutholi Af oothavar v. Feringati Kun• 
harat kuUy (i). There was no proof at all. The 
High Comt judgment is diffioalt to follow, lb 
saeme to lave been based cn the euppo 
fiition that the transection of 18^9 must 
have bsen of a benami charec-er. That 
is c'early wrong. The reason given by tbe 
.respondent and Panah Ali bsfore him, to 

- (1P60 Ind. Caa. 461 » 48 I. A. 395; 44 M. 8S3; 14 L. 
<w, 721, oust; M. W. N. 847, 41 M. L. i. 650i 20 M. 
fh* T, 42| 20 0. W. N. C06j 24 Bom. L. R. 609 (P. C.J.. 


have the appellant’s name enfcerei in the 
partition-deed, was that Panah wanted to 
defraud his brothers and get a larger share 
for hiznstP. But Panah even after the 
dea l h cf his brothers admitted that the 
appellant was his co sharer. 

Mr. Dunne , K. G. (with him Mr. Vubs), 
for the Respondents.—The High Court bad 
not gone into the material point. Ojt cate 
is that the appellant bad no title whatever 
and that he was only a lummi^ar for Patah. 
He was never a cc-sbarer. The Trial Court 
held against us cn this poiLt. Tfco High 
Court bad not found npon it. It bad not 
gone into the question whether the transac¬ 
tion evidenced by the partition deed was real 
or Dot. The fact that tbe appellant was 
never paid rents or profits is strong evidence 
that fce was not a co sharer. 

[Lobd Bockmastep. —You cannot prove 
the benami nature of the transaction without 
asking us to accept the reason given by your 
client that he was oommittiDg a fraud.] 

Mr. haraiimham for the Appellant was 
not called upon to reply. 

JUDGMENT. 

Lord Atkinson. —This is an appeal from 
a judgment and decree, dated tbe lCfch 
November 1915, of tbe High Court of Judi^ 
cature at Allahabad, which reversed a judgs 
ment and decree, dated <fce cO.h April 
1913, of the Additional Subordinate Judge 
of Oawnpore. 

The action out of which the appeal has 
ariten was an ejectment brought by Arab Ali 
Khan, tbe appellant, (o recover possession cf 
certain properly, described in a list attached 
to tbe plaint. The defendants filed eeparate 
written statements in tbe U6nal coarse. In 
addition to denying tbe plaintiff’s claim, 
they pleaded, (l) that lhe transaction em¬ 
bodied in a certain partition deed, dated tbe 
13th March 18S9, wap, on the part of his 
grand ucole Panah Ali Khar, a benami 
lraD(action ; (2) that it was never acted 

npon or given effect to, and was void; and 
(3) that th6 plaintiff never had possession of 
tbe property in dispute and that bis claim 
W88 barred by limitation and adverse pos¬ 
session. Several issues were framed upon 
these pleadings by tbe Additional Subordi¬ 
nate Judge of Oawnpore. Of these the two 
following are the mo6t material for the pur¬ 
poses of this appeal, (l) Whether the 
ijiktimnama t dated tbo 13th Marob, l£89 f 
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was an agreement by way of family settle¬ 
ment and was enforced ; (2) tbe compound 
issue whether or not tbe plaintiff was in 
possession of the property sued for within 
twelve years prior to the institution of the 
suit, whether the defendant and his pre¬ 
decessors have been in adverse possession 
of it for more than twelve years, and whe¬ 
ther or not the suit is barred by limitation. 

On the first issue this learned Judge found 

that— 

“The partition deed of ths 13th Marsh 
1889 was an agreement for sonsideration 
and was entered into by way of a family 
arrangement, and that it was substantially 
enforced by tbe parties thereto, although 
the oral Will of Ummed Ali Khan mention¬ 
ed in the deed might never have existed or 
was never made.’ 1 

Oa the second issue be found in favour of 
the plaintiff that bis suit was nob barred by 
time, and made a decree for possession of 
all the pioperties mentioned in the list B, 
annexed to the plaint, with the exception of 
one Obitaura, and as to another, Garwal, he 
gave the plaintiff a decree for a 4 annas 
share. On appeal to the High Court of 
Judicature at Allahabad, the learned Chief 
Justioe and the Hod. Muhemmad Rafique, 
Judge, thereof held, apparently, that tbe 
deed of the 13th March 1589 had been 
acted upon and was a valid instrument, but 
reversed the decree of the Subordinate Judge 
on the ground, a? stated in their judgment, 
that it bad been shown to their satisfaction 
that tbe plaintiff had never received any of 
tbe rents or profits of the land sought to be 
recovered, but that these were always receiv¬ 
ed by Panah Ali Khan for his own use end 
benefit, They, therefore, allowed the appeal, 
set aside the decree of the Court below, and 
dismissed the plaintiff’s suit with oosts in 
both Courts. 

It is not very clear to their Lordships 
whether the learned Judges of the High 
Court meant to bold that tbe transaction 
carried out by tbe deed of tbe 13th March 
1889 was as between Panah Ali Khan and 
Arab Ali Khan a mere benami transaction, 
Arab Ali Khan being the benamidar ; or 
whether tbe plaintiff’s right to recover the 
property in suit, even if he were the absolute 
owner of it under this paitition deed, was, 
owiog to tbe non receipt of the rent and 
profits of it, barred by limitation. 


From the following passage in their julg* 
msat their L irdshipi are iaclimd to think 
that they took the Utter view:— 

“The defence cannot claim that the deed 
was never acted upon at all. It undoubtedly 
was acted upon fully with regard to Fazrl Ali 
Khan and Madad Ali Khao, two of tbe 
brothers of Ummed Ali Khan. It was acted 
also iu respect of tbe pUintiff Arab Ali 
Khan to this extent, that mutation of names 
was made in his favour in accordance with 
its terms. We think that this case should bs 
decided in the plaintiff’s favour if we can 
find on the evidence that he was in receipt 
of the rents and profits either directly or 
through Pauah Ali Khan. On tbe other 
hand, we think that tbe plaintiff’s suit should 
be dismissed if we come to the eonolusim 
that he never reoeived these rents and profits 
bat that they were always received by 
Panah Ali Khan for bis own use and benefit* 
It is not pretended that Panah Ali Khan 
stoed in loco parentis to Arab Ali Khao, 
They may no doubt have been (aud there is 
reason for believing that they were) on 
friendly terms. Iu fact the ces) of PaDah Ali 
Khan was that Arab Ali Khan had agreed to 
lend hia name with a view to Panah Ali 
Khan getting a larger share in the estate 
of Ummed Ali Khan than he would have 
got UDderthe Muhammadan Law. Bat Arab 
Ali Khan did nut live with his uncle Panah 
Ali Khan. In hir evidence he stated that 
he had lived with h:s ‘mother, father and 
grandfather.’ He also said that after the 
death of Ummed Ali Khan bis business 
wts done by Panah AliKban and FezalAli 
KhaD. We mention this because if we had 
found that Arab Ali Khan lived more 
or less jointly with Panah Ali Kban, the 
receipt of the rents and profits by Panah 
Ali Kban might be said to be the receipt 
thereof for himself and Arab Ali Khan, 
This, however, is not the plaintiff’s case.” 

With all respect to the learned Judges 
of the High Comt, their Lordships ere 
unable to eoneur with them in thinking 
that the evidence, when carefally examined* 
established either that Arab Ali Khan was 
by the deed of the 13th Mareh 1889 oon* 
stituted in respect of the property in Bait 
merely the benamidar of Panah Ali Kban 
or that his right as plaintiff in this eject* 
roent to recover that property wac barrel 
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by limitation. The relation in which the 
par’.iaa to this deed stood to each other is 
shown by the following pedigree :— 




Ummed Ali Khan, the eldest son of Wali 
Bikhsh Khan, died sbildless on the 26th 
February 1888, leaving his three brothers 
surviving him. Aulya Began?, his sister, 
khe grandmother of Arab Ali Khan, pre* 
de cease d her brother, Ummed Ali Khan. 
The plaintiff was consequently not one of 
Wf heirs of the latter.. 


On the 11th January 1889 the three 
brothers Panah Ali Khan, Fazal Ali Khan 
and Madad Ali KhaD, executed an agree¬ 
ment by which they granted a maintenance 
allowance to one Najaf Ali KhaD, and his 
heirs, and obarged the property left by 
Ummed Ali Khan deceased with the 
payment of this maintenance allow¬ 
ance. On the 13th Maroh 1889 the same 
three brothers and Arab Ali Khan execut¬ 
ed the deed of partition by which they 
divided amor get them this same property, 
a 4-annas share in Meuza Mandanli, part 
thereof fceiDg allotted to Arab Ali Khen. 

This is the property in suit. 

It is rot Euggestcd on behalf of ary 
person interested that Ummed Ali Kban 
deceased ivar nude a written Will in favour 
of Arab Ali Khan, but, w'th a view pcs- 
sibly cf ga ; ning prioi ity over the charge 
upon tie property of the deceased imposed 
by the deed of the 11th January 1889, 
it hr s b?en stoutly and persistently contend¬ 
ed by Arab Ali Ktan, and apparently by the 
brothers of the deceased, tl at the Idler 
made an oral Will whereby he, amongst other 
things, devised to Arab Ali Khan the 
property in sc it. The deed of partition of 
the 13th March 1889 purports to be 
made to carry out this or*l Will, but in 
neither this cue cor in the several other 
suits referred to in this case has this story 
as to the miking of an oral Will been 
accepted. Several schedules, styled “ipeoi- 
ficaticns,” are attached to tie partition 
deed of the loth March, 1889. One of 
them deals with the enumerated aDDas of 
Macza Mandali, with Gadbiwa Majhgawan, 
permanent and fluctuating, of Ummed Ali 
KhaD, all situate in Pargana Ekdala, district 
of Fatebpnr, with Paharpur Mahal Ummed 
Ali KhaD, Cbak Teni, situated in Pargana 
Hatgaor, Khas Manpatti Adhar Singh Taraf 
Zorawar Singh, Ladkaura and Khaiii Rawat, 
all in Pargana HatgaoD, and with Siohauli 
ParagaDa, District Fatehpar and Ranipur 
Pargana Dhata, District Fatehpur, These 
names become matters of importance in 
dealing with the accounts of inaome and 
expenditure for the year 1893, which have 
been given in evidence. The Government 
revenue of them is stated to be Rs. 2,082-4-0, 

This schedule is headed thus — 

"Specification of the property which shall 
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remain in proprietery C o s093 r on of P»z il 
Alt Khar?, Panah AW Khan and Arab in 
Khan alics Ehsan Ali K^ao without the 
participation of Madad AUKban who shall 

have nothing to do with it. 

Another schedule, dealing with property, 
the Government valiation of whioh is 
stated to be Re. 1,044 is headed thus: — 

“Specification of the property whioh shall 

remain exclusively in proprietary pos-es- 
sion of Madad Ali Khan, and with which 
Fazal Ali KhaD, Panah Ali Khan and 
Arab Ali Kban : alias Ehsan Ali Khan 

shall have no concern.” 

A third, dealing with property the Gov- 

eminent vslaation of which is valued at 

Rb. 411-13-0, is headed thus :— 

• “Specification of the property which shall 
remain in proprietary possession of Fazal 
Ali Khan without tfce participation (of any 
person): and with whioh Madad Ali KhaD, 
PdDah Ali Khan and Arab Ali. Khan alias 
Ehean Ali Khan shell have no concern. This 
property was given to Fezal Ali Khan by 
Madad Ali Khan in his lifetime.” 

■ The parties interested in this transaction 
treated it 'in a most business-like way. 
In April 1889 these three co-sharere pre- 
eented a petition to the Assistant Collector 
of the District! of Fatehpur, reciting that 
an order for the entry of the names of 
the petitioners, and of Madad Ali KhaD, 
in place tf the name °* Ummed 
Ali Khan, had in the year then current 
been passed in respect of the village named 
in the title, i. e. Mandauli permanent 
Mahal Ummed Ali Kuan Pargana Ekdale, 
that the mutual diepu'e had been settled 
under a comproepise dated*, the li>th March 

1889; that the share of Madad Ali Khan 
bad Dot-been maintained in respect of thift 
village and other villages with the ex¬ 
ception of certain villages named thereafter; 
that cDly the three; petitioners were in 
posterior; and tb*t, tb.rafore, the appliro- 
{ion was prestn'.ed. It is tlca prayed that 
the names cf these petitioners might be 
entered in: eaoal shares, and the? name of 
Madad Ali Khan s'ircU cot. Theje is then 
added the mjte ; “The deed of oimprom.se 
. filed with the record of the oiseralatiog 
to Masia Mandanli.” The names of the three 
petitioners are then given, and they are 
described -a* 3»mindare m posfeesion of the 

Allege. A blank ia left for the nemo of 
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the village because, presumably, it ha* 
been already stated. 

On the 4lh May 1889 the Assistant 
Collector made an ord^r on this petit’on 
by which, after reoitiDg amongst o*her 
things that Madad Ali Khan, Fazal Ali 
Khan, Panah Ali Khani and Arab Ail Khan 
bad been summoned through the Collector 
of the Allahabad District for ,tbe S6th 
April 188?; that accordingly Panah Ali 
KhaD, for himself and on behalf of Fazal 
Ali KhaD, and Ghszi Bakbeh, General 
Attorney of Arab Ali Khan, Karim Bakhsh, 
Geneial Attorney cf Madad Ali Khan, 
presented themselves and stated that Madad 
Ali Khan was no forger in possession of 
the property named, that Fazal Ali Khan, 
Panah Ali Khan, and Arab Ali Kban 
were in pcsseseicn cf tleproperty in efloal 
§hare9, and that the names of these 
persons should be entered according to 
possession and the deed of partition; that 
none of the parties produced witnesses in 
proof of possession, but that it appeared 
from the registered document that possession 
had been delivered; that the term of 
notice had expired and no one. had taken 
objcc'iioD; and farther reciting that the 
Asiislant Collector was of opinion that 
according to the partition deed the name 
of Madad Ali Khan shonld be expuDged 
and the names of Fazal Ali Khan, Panah 
Ali Kban, and Arab Ali Khan should be 
entered up against the aforesa : d property, 
and that the record of the case should be 
gent to the PargaDa officer for proper orders. 
On the 23rd June 1889 an order was 
made by the Assistant Collector directing 
the mutation to be effected. 

Thus, by the pronouncement of the 
three ' surviving brothers of Ummed Ali 
Khan . deceased, Fszil Ali KhaD, Panah Ali 
Khan, and Arab Ali KhaD, .were by these 
proceedings based npon the deed of the 
13th March l£S9 treated.as and represented 
to be the absolute duly registered owners 
in equal shares in possession of this Mans* 
Mandauli. In the judgment of the Sub* 
ordinate Judge at page 418 the - following 
passage is to be found;— 

“it is conceded in argument, and cannot 
of course te dinied, that so far as the 
three brothers of Ummed Alii Khan 
namely,. Fazal Ali Kh&n, Panah Ali Kbau r 
and Madad Ali Khan, were concerned, tba* 
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deed in question was a family settle xe it 
and was tarried into effeit, oath brother 
taking posse86ion of the property allotted 
to bim under the deed.” 

On the 20th June 1889 Fazjl Ali Khau 
and Arab AH Khan executed a power-of- 
attoinejr appointing one Lila Har Pershad, 
their Attorney, to, amoDget other things, 
grant- leases to their tenants in respect of 
their Zamindari property, make collections 
in and manage the same. In this docu¬ 
ment, which was doly registered by the 
Special Sab-Registrar of Allahabad on the 
2Q;h June 1889. Fazal Ali Khan aud 
Arab Ali Khan are desaribed as Zemindars 
ol villages in the D.Biriit of Fatehpur, in 
CUwnpore, and Allahabad, while in the de¬ 
position of Panah Ali Khan, dated the 
14;b July* 18 il, made in a suit instituted 
by him against Saririn Bagam, he distinctly 
skates that “Ahsan Ali Khan (whieh is 
another name for Arab Ali Khan) is my 
•o Bharer. ‘My brother has giveu him a 
4-annas .share.” There is no suggestion in 
this deposition of Arab Ali Khan’s being 
merely his benamtdar in- respest of this 
4 annas share or any other share. 

> In the khewats of this Mauza Mandauli 
for the eonoluding portion of the year 
18891 FfizU Ali Kbao, Panah Ali Khan 
and Arab Ali Khan- are stated to be 
sharers. i a equal shares of the Mauza. 
In the column for remarks the dealings 
with tho Mauza are set out in detail, It 
is skated that by order of the 2 Jrd - Marsh 
< 1889 the name of Ummed Ali Khan 
deceased was strusk out aod the names 
of Madad Ali KbaD, Fazal Ali Khan, 

' Panah. Ali Khar, and Arab Ali Khan were 
entered in, equal shares by right of in¬ 
heritance, and • that by and under the 
the. tasond order, dated the 8th May 1880, 
the name of Madad Ali Khan wae sir ask 
off and the names of Panah Ali Khan, 
Fazal Ali Khan, and Arab Ali Khan were en¬ 
tered in equal shares, according to mutual 
agreement. - These are offisial doouments, 
and weight must be given to them* at all 
•vents ns to the reputed rights and inter- 
-nets of Arab Ali Khan in this Mauza. 

• In the . judgment, delivered on the 
ISLh July 1906, of the Additional Com 
missioner of Allahabad on the application 
nf Mahmud Ali Khan to have the Dame 
’ Of3Arab Ali ~ Khan removed from the 
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hhexat in respaefc of his 5-annas and 
4-pies of this Mauza, he states that Panah 
Ali Khan was then alirr, and actually 
played the part of head of the family; 
that Fezal Ali Khan was dead, leaving a 
widow, who had re married; that Madad Ali 
Khan was also dead, and had left a sod, 
the applicant, who was a minor, Panah 
Ali Khan beiDg his guardian ; and that * 
until the suit id whiah judgment was given 
in S sptember 1904— i. e, for a period of 
sixteen years—the legality and genuineness 
of Arab Ali Khan’d title wai never doubted 
or impugned by any of the parties eon- 
•emod ; and that Arab Ali Khan dniing 
all that time was recorded as a 5 annss 
4 *pies sharer, and that bis title to be so 
resorded was never contested till the 4th 
September ;90 4. The Additional Commis¬ 
sioner then proaeeds to explaiu how Arab 
Ali Khan, beiDg thus attacked, caused, on 
the 25fch October 1904, as a sounter move, 
a suit 8gainst Panah Ali Khan, Sayed Kara- 
mat HassaiD, the Lambardar, Shirln Bagam 
(the widow of'Fazal Ali Khan) and Bakhsh 
Begum (the latter woman‘s seoond husband), 
to reeover the sum of Rs. 277-14-6, the rents 
and profits of his share in Mauza Mandauli ; 
that this Lambardar had purshased from'Panah 
Ali Khan on the 30th November lfc95 the 
latter’s share of 5 annas and 4-pies in the 
Mauza; that the purchaser then besame 
. Lambardar ; while Panah Ali Khan was no 
longer resorded as so-sharer in the Mauza. 

This suit of Arab Ali Khan’s was dismissed 
not at ail on the ground that he was Dot 
tbe beDefisial owner of his share of 5-annas 
and 4-pies in the Mauza Mandauli, butbesanse 
tbe Lambardar proved that he had always 
paid the rents and profits of the Mauza to 
PaDah Ali Khan with the consent of Arab 
1 Ali Khan himself, and that, therefore, he 
•culd not be required to pay these sums 
twice over. Arab Ali Khan in this suit made 
a deposition in whish he stated that after the 
* death of Ummed Ali Kban, Panah Ali Khan 
was managing member of the family and was 
appointed Lambardar ; that be sontinued to 
make sollections, and paid him, Arab, the 
profits of hie share, until September 1904; 
that he did rot remember if he ever got »he 
profile of this very property in dispute (i.e ,the 
5.aDDB8 4 pies share of MaDdanii) from Pans 
Ali Khan, besause be used to reserve proutg 
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collectively, Ha received profits for the list entered in order that I might secure a largefi 

lime eight or nine months later, that, ii to share than these of rry brothers. There was 

eay, : May 1905. This is a most important no dishonesty about it. It was a matter 

statement having regard to the accounts to amorg brothers. I wai the youngest of all. 

which attention will be drawn presently. It the brothers. I had two brothers, Madad 

will b) observed that Panah Ali Khan took no Ali Khan and Fazal Ali KbaD. Madad Alt: 
steps to ha7e Arab Ali Khan declared his Khan had reparate property. Fezal Ali. 
benimilar for the 5 annas 4-pies share, to Khan agreed that tha name of Arab Ali 
which the latter claimed to be entitled. He Khan might be recorded, Madad Ali Khan 

submitted to have his name removed from took his share of the property and bscame 
the register asoDeofthe oo-sbarers, although, separate one cr two months after UmmeJ Ali 
as he subsequently contended, he was then Khan’s dea‘h.” 
beneficially entitled, in addition, to the share 

registered in the name of Arab Ali KhaD, Both Madad Ali Khan and Fezal Ali Khan, 
his binarr.ilar, were deed at the time this deposition was 

Their LrrJsbips cannot quite concur in the made. There is no record in any of the 
view taken by the High Court ai to tie legal proceedings,which are proved in evidence > 

reasons assigned by Panah Ali Khan fir i a th's ca<e, that either of the bro here gave 

having seoared a grant iu lenami to b) made any evidence or madp any statement corrob'rat* 

to Arab Ali Khan. It was not merely, as i D g this story of Panab Al Khan’s. If by 
they apparently supposed, for the purpose of the wc rd “ recorded ” he meant recorded in 
sesnring for bimeelf a larger share of the the register, then it wou T d go to show that 
estate of hie deceased brother than he would Fszal Ali Khan thought that Arab Ali Khan 
hava got under lha Muhammadan Law. If was a genuine co sharer with him, rather 
the .grant was mads in benami at all it mui t than a mere ben'imidor for his brother. If* 
hava bean made, (heir Lardships think, for_ on the other hand, he meant by rezordel% 
the purpose of, by a mean atd knavish trick, inserted in the deed of partition, the story .- 
defrauding one or b)th of his brothers. If j 9 scarcely credible, because if the brothers 
both, of his brothers, Madad and Fez*], were agreed that Panah should have a double c 
aware of the alleged nature of the gift, then it share, nothing was easier than so to provide 
•was perfectly unnecessary to raeorfc to a in the partition deed. If Arab Ali Khan j 
lertfimi grant. The increased share Panah was made a benamidar for Panah Ali KhaD, > 
desired to secure could readily and would it could only have been for the purpose, of. 
naffcrally have been given to him expressly over reaohiDg one or both cf his (Panab’s) 
by the terns of the deed. There was no brother?, and sccreoy was essential to effect 
need for concealment or contrivance. If they that result. In addition, he stated in this 
did not know of his devioe then the brothers deposition, that Arab Ali Khan did not get « 
must, owing to their ignorance, have been any portion of the profits cf the property, • 
defrauded ol some pertion of their rightful that he never gave him (Arab) a pie of the • 
shares by the bringing in of the benami profits. Arab Ali KhaD, however, ssyc, on ; 
grantee. . Owirg to the conflict of evidence the other band, as has been already pointed . 
which exists upon these crucial points, Panah’s out, that be waa paid tbeee profits not distinct* 
•onduot, bb reflecting on his good faith and-., ly and separately, but collectively. 1 

credibility, becomes a matter of importance. 

In a deposition made by him in a suit institut- There is do proof whatever in the mass of 
•din 1909 by the heirs of Najaf Ali KhaD, evidence produced in the caee that Arab Ali 
Panah Ali Khan, Arab Ali Khan and Kban ever stood to Panah in any relation ^ 
Mahmud Ali Khan to recover the maiutenacce other than that of co-sharer with him in tbic : 
allowance originally granted to the deceased, Mauza Mandaoli, which could make Panah 
be gives his own acrount of the transaction, liable to pay him money. Yet in the state- • 
He eayc that Arab Ali Khan was the son of ment of account given in evidence, considerable 
Ilia Bister-in-law, his name was inserted in soma of money are taken credit for by the - 
the deed of partition that he (Panah) might agent who famished these acaonnte, as having 
get a larger share, and again he says been remitted to Panah Ali Khan and Arab , 

i r ,Oi«ed Apab Ali Khan’f nam? to be Ali Kban, Moet of these accounts deal with * 
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the inoome from Ohak Teni, but the 
interest of Ummed Alt Kban in the Mahal 
of Ghak Teni is according to the speci- 
fiiation already referred to, given by the 
deed of the 13th Mareh 1889 to the 
three co-sharers. The same remark refers to 
Exhibit No. 1, an atoount dealing with the 
insome from Khas Man. It also is included 
in this specification. The eredits in these 
sciounts tejin with a sum of R®. 47-14-7 
stated to b9 remitted to Arab Ali Kban 
and Panah Ali Khan, Next a sum of Rs. 
58 12-7, next a oredit of Rs, 338-15-6, next 
Rs. 41-2 6, all similarly described- The 
aeeonnt in whiab these items appear is 
sigoed in autograph b7 Panah Ali Khan. 
The next is a sum of Rs. 58-12-7 similarly 
remitted. There are several other items of 
the same k : nd, and ultimately an entry of 
a sum ot remittance to Panah Ali Khan and 
Arab Ali Khah of Rs. 3,208-8 0. 

These' accounts, embracing as they do the 
ic03mealerived from some of the propertiej 
granted to the three o3-sharers, strongly 
corroborate Arab Ali Khan’s statement that 
he was paid the ino3me of his one third 
share eollestively. It is muoh to be regretted 
that assounts similar to those given in evidence 

r , A 

• eyering the years from 1893 to 1904 were not 
produced and given in evidence ; but Arab 
Ali Khan distinctly swears he was paid 
collectively the rent and profits of hie share 
np&*i904 a only seven years before the insti¬ 
tution of the present euit. 

On turning to the khewat for the closing 
period of the year 1889 of the Mandanli, 
Panah Ali Kban, Faz*l Ali Khan and 
Arab Ali Khan are named aethe ao-sharers 
of this village in equal shares. Similar 
entries are made in the khewat for this 
Manza for the year 1892 aod subsequent 
year?. 

The harden of proving that the grant of 
a one-third share in this Manzt made to 
Arab Ali Khan was made to him ae 
bsnamidar for hie brother rested upon the 
respondents. In their Lordships’ view they 
haye utterly failel to adduce any satisfactory 
or reliable evidence to discharge that burden. 
Neither do they think that it haabjen satis¬ 
factorily shown that Arab Ali Khan, clothed 
as he had been with all the insignia of a 
beneficial ownership in possession of this 
one-third chare, was before 1904, if even 
then, dipossesied of the possession of it, or 
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that be has ceased to be in possession of it. 
Neither are they of opinion that the res¬ 
pondents or their predecessors have been in 
adverse possession of his share. 

Neither the 142 nor the 144 Article of the 
First Schedule of the Indian Limitation Act, 
1908, therefore, applies, And the statutory 
period of twelve years prescribed by those 
enactments had not commenced to rnn (if 
all) before the year 1904. The plaintiff’s 
remedy is, therefore, not barred by efflaxion 
of time. Their Lordships are accordingly of 
opinion that the decree appealed from was 
erroneous and should be reversed, that the 
decree of the Subordinate Judge was right 
and should be restored, and that this appeal 
shoull be allowed with costs here and below 
and they will humbly advise His Majesty <■ 
accordingly. 

I 

8< Dt Appeal allowed . 

Solicitor for the Appellant,—Mr, Doughs' 
Grant. 

Solicitor for the Respondent.—Mr. By. S,\ 

L. rohk. 
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PATNA HIGH COURT. ^ A 

Appeal from Osiuinal Dbc&ee No. la or - 

1919. 

March 7, 1922. 

Present : —Mr. Justice Das and Mr. Justice 

Ad a mi. . t 

Kuar Sri RAMESHWAR NARAIN 
SIsGH —Appellait 

versus .. t ., 

Roui RIKNATH KOER[—Resposdbat. • 

Transfer of Property Act (IV of \88l), 88. 122, 123, 

130_ Gift—Oral gift—Proof—Rent arrear and current 

due—Actionable claim, transfer of—Evidence consistent t 
with allegation of plaintiff and denial of defendant—. 
Plaintiff must fail—Maintenance grant, nature of—. ■ 
Savings, when accretions. 

> 

The rent arrear and current due, being actionable * 
claims, cannot be transferred by word of moutb, 
a transfer can only be effected by means of an , 
- instrument in writing in accordance with the provi- 
sions of seotion 140, Transfer of Property Aofc. ' 
[]p. 463, ools. I & 2-j ‘ 

An oral gift must be proved by satisfactory oral ; 
• evidence by the person who relies upon such a gift, t 

' [p. 464, col. ».] , 

A mere intention to give does not operate as • a 
gift, there must be (l) a transfer of property aq4 
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(2) an acceptance by or on behalf of the donee in 
accordance with sections J22 and 123, Transfer of 
Property Act. [p 46 •, cols 1 & 2 ] 

Under section 2-4, Transfer of Property Act, the 
delivery required in the case of gift of moveables is 
that described in section 90 of the Contract Act. 
[p 460, col 2.] 

Oodfs v. Rose, 1865) 17 C. B. 229; 139 E. R. 1058; 

25 L. J. C. P. 61; 1 Jur. (n a.) 1173: 4 \V. R. 129; 

26 L T. >o s.) 240; 101 R. R 663, referred to. 

. Where the undoubted evidence is consistent both 

with the allegation of the plaintiff as with the 
denial of the defendant, the plaintiff must fail, 
[p. 458,* col. 2.] 

.The substance of a maintenance grant is that it 
is the rents, issues and profits that are alienated 
and not the immoveable properties out of which 
such rents, issues and profits arise,which remain the 

roperty of the grantor and annexed to his estate, 
p. 459, col. 2.] 

In order that there may be accretion there must 
be an estate to which the accumulation may accrete. 
Therefore, where a female is in possession of certain 
villages not as a Hindu widow, but under a lease 
granted to her by her husband, she has no estate in 
the villages, but only a maintenance grant, and her 
savings or accumulations would vest in her heirs and 
not follow the properties from which they arose, 
[p. 459, col. 2.] 

/sri Dutt Koer v. Hansbutti Koerain, 10 C. 3?4; 10 I. 
A. 150; )3 C. L. R. 418; 7 Ind Jur. 557; 4 Sar. P. C. 
J. 459; 6 Ind Dec. (n. s ) 217, referred to. 

Appeal from a decision of the Subordinate 
Judge, ttanchi (Hazaribigh). 

Messrs* P, 0, Manuk , <9, K. Bhaitachirji 
8, N, Tal.t and B, 0. Be, for the Appal* 

l*pt* 

fcbairs . K,B. Butt, A. T. Sen, 8. M. 
MUllick , and 8. N. Boy, for the Respondent. 

JUDGMENT. 

Das, —The main question which we have 

to deal with in this appeal is whether there 
was a veibul gift of the sash balancs stand* 
ing to the credit of Rani Ram Kamari at Ihe 
time of her death by Raja Ram Narain 
Singh of Ramgarh in favour of* hii wife, 
the plaintiff. The admitted fasts are these: 
On the 22nd of -December 1897 Raja Rim 
(NamP) Narain Singh, the father of Raja Ram 
tfarain Singh, and the father*in law of the 
plaintiff, made a grant of certain villages 
in favour of his wife, Rani Ram Kamari. 
These villages were subsequently plated in 
charge of the defendant who happened to 
he the- younger son of Raja Rim Narain 
Singh. It w ill be convenient to describe 
these villages as Ram Kamari villages to 
distinguish' them from the villages which 
Ram Narain, about the came time, 

> - ... i 
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granted to Ihe plaintiff end whith were 
ji’so 11 iced in charge of the defendant. 
Rani Rem Kumari died on the 56 h November 
1910 and thereupon the Ram Kumari villages 
reverted to the Raj of which the title was 
then vested ia Raja Ram Narafo. On the 
17ch June 1911 Raja Ram Narain made a 
gift of the Ram Kumari villages to the 
plaintiff and placed them in charge of the 
defendant. The plaintiff alleges that, on 
cr about the 17th June 1911, Raja Ram 
Narain made a farther gift (o her of the 
cash balance standing to the credit of Rani 
Ram Kamari at the time of her death, and 
it is her case that the defendant is bound to 
render aD account to her of his dealings • 
with Rim Kamari village? for the purposes 
of ascertaining what that cash balance was. 
The defendant in bis written statement 
denied that aoy gift of the oath balance was 
made by Raja Ram Narain in favru? of 
the plaintiff. The learned Subordinate Judge 
has found in favoor cf the plaintiff and 
has directed an acccunt to be taken of the 
dealings of the defendant with the estate 
of Rani Ram Kamari for the purpose of 
ascertaining what the cash balance was 
at the date of the death of Rani Ram 
Kumari. 

Before dealing with the evidence in the 
case, it will be necessary to consider the 
case which the plaintiff has made in her 
plaint. Her oase is fally set oat in the 3rd 
paragraph of the plaint and is as follower— 
“That in the meantime, Rani Ram Kamari 
died in 1£67 Bambat and all the moveable and 
immoveable properties reverted according 
to law and usage to the Raj ; that is to say, 
the Raja for the time befog, the plaintiff’s 
husband, became the maltk of the properties 
left by her and he used to affix hie seal and 
signature on the receipts, etc., for sometime ; 
and be allowed all the properties, collection 
of rent, arrear and current, collection in 
cash and kind, the collection pipers, in short* 
everything to remain in the defendant’s 
hand. Sometime after, in 1968 Sawibat, the 
plaintiff’s husband made a gift of all 
the properties left by the said Rani Rim 
Kumari, deceased, including the tatil in 
cash and kind, the rent arrear and carrent 
due till 196? S a mb it to the plaiatiff he 
execu’ed a khorposhnama in respect of the 
mauiahs. From (bat time the plaintiff 
became the malik of all the propertiM 
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including the savings in sash and kind, men¬ 
tioned above, and all the papers connected 
with the said properties. The properties 
belonging to the plaintiff were from before 
under the management of the defendant and 
she allowed those properties as well to remain 
nnder his management and he asted as 
manager till Kitik 1970 Sambat, when he 
had, for some reasons, to be removed from 
the management of all those properties.” 
The ease as made in the plaint sertainly 
suggests that the gift of '* the tahvil in sash 
and kind, the rent arrear and sarrent dae 
till 1967 Samb.t ” was made as part of the 
transastion by whish the gift of the villages 
was made. This ease, however, was abaodoned 
at the hearing and it was then suggested that 
although the gift of the villages was made by 
a registered dosument on and bearing date the 
17th June 1911, the gift of the sash balanse 
was made orally though made on or about the 
17th Jane 1911. Indeed, the abandonment 
of the ease made in the plaint besame 
inevitable when it was dissovered that the 
registered instrument treating the giffc of the 
villages tould not be sonstrued so as to ioolude 
“the iahtil in sash and kind the rent arrear and 
entrant due till 1967 Sambit ”. The learned 
Vasil appearing for the defendant protested 
that, on the pleadings, evidence as to the 
orU gift was not admissible; but the learned 
Subordinate Judge overruled the objection 
and allowed the evidenoe to be led in regard 
to the alleged oral gift. 

. In my opinion the ease of the oral gift is 
inherently improbable. It is admitted that 
there was a registered instrument ia regard 
to the gift of the villages. It is admitted 
that the gift of the cash bilanoe wa9 part 
of the transastion whish resalted in the gift 
of the villages. There ia no explanation 
whatever why the gift of the ca)h btlinca 
should have been made orally when there was 
no l&sk of opportunity to make it by the 
dosument whioh, brjught ioto existence the 
gift of the viilige), especially whan it is 
rememhsred that so far at least as part of 
the gift is ooncerned, it oould only ba effas'ed 
by an instrument in writing signed by the 
donor. The alleged gift was of ‘ the tahvil 
in sash and kind, the rent arrear and surrent 
due till 1967 Sambat It is true that we are 
not in tbitj suit concerned with the rent 
arrear and current due; but it is etill 
permissible to enquire whether the rent 
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arrear and sarrent due sould be transferred 
orally to the plaintiff. 1 have no doubt what¬ 
ever that they sould not; for they were 
actionable claims and sould only be transfer¬ 
red ‘ by the exesution of an instiument in 
writing signed by the transferor or bis duly 
authorised agent”. See section 130 of the 
Transfer of Properly Act. It is necessary, 
therefore, to ssratim’ze the evidenoe with soma 
•are to see whether, on the evidence is 
the cas?, the oral gift has been establish¬ 
ed. 

Next, it is admitted that the assount*books 
whish were kept by the defendant were 
examined regularly by Raja Ram Narain 
SiDgb. The evidence is that Raja Ram 
Narain had in his possession the seal both 
of Rani Ram Kumari and of his wife the 
plaintiff and that the account-books were 
regularly placed before Raja Ram Naraitt 
for hi9 examination. Most of the entries in 
the acconnt-books are in fact sealed with 
the seals of the ladies and as the seals were 
admittedly kept by Raja Rim Narain and as 
admittedly the assount-books were plated 
regularly before Raja Rim Narain, these 
entries establish, in my opinion, that Raja 
Ram Narain assepted the asconnfts, as kept 
hy the defendant, as correct. That being so, 
we would expect, if the plaintiff’s case be 
correct, the cash balance s'ending to the 
credit of Rani Ram Kumari at the date of 
her death, that is to say, the 26th November 
1910 to be transferred to the sredit of 
the plaintiff on that date or soon 
thereafter. But as a matter of fast the 
•ash balance was never transferred to the 
sredit of the plaintiff’s account. The plaint¬ 
iff challenged the genuineness of the hooka 
of account produced by the defendant, but 
the learned Subordinate Judge has come to 
the conclusion, and I entirely agree with 
him, that the books produced by the defendant 
are genuine and that, to quote the words of 
the learned Subcrdinate Judge, "we must 
take it as a stern fact the deposited cash 
balance was Dot entered in the Rani’s rokar 
after the sal tamami ” Now it seems to me 
incredible that the cash balanse whatever it 
was should not have been transferred to the 
credit of the plaintiff’s account if in fact 
there was a gift of that cash balance in 
favour of the plaintiff. The defendant was 
the custodian of such properties as then 
belonged to the plaintiff, He bad regular 
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broke of aeconnt relating to Both properties. 
Tboie books cf> aeconnt were regularly 
•beaked by Raja Ram Narair, tbe husband 
of tbe plaintiff, Tbe matter eould not have 
been overlooked by Raja Ram Narain and it 
is impossible to take tbe view that tbe defend* 
ant successfully deceived Raja Ram Brain 
who, as tbe ' documents show earefully 
scrutinized tbe plaintiffs accounts as kept 
by tbe defendant. In order to sueseed it wee 
absolutely necessary for tbe plaintiff to 
establish as was undoubtedly her case, that 
the taBh balance was in fast entered in tbe 
plaintiff's rokar and that tbe genuine rokar 
has been suppressed. That was her evidence 
in tbe Court below, but tbe learned Subordi¬ 
nate Judge found it impossible to rely on 
that evidence. That being so tbe case of an 
oral gift becomes still more improbable, 

« Now an oral gift must be established 
by satisfactory oral evidence: but tbe oral 
evidence adduced on behalf of tbe plaintiff 
did not make any impression on tbe learned 
Subordinate Judge. In tbe cniree of his 
judgment the learned Subordinate Judge 
•aid as folic vs ;— ‘I wculd not place tbe bast 
reliance on tbe evidence of tbe plaintiff’s wit¬ 
nesses 'ouching tbe lobfe conversations which 
bad happened several years ago and which 
they cane to reproduce before me. But 
ctber facts and circumstarccs fo which I shall 
presently refer make it fairly clear to my 
mind that there was indeed a verbal bequest 
by tbe Maharaja in favour of h : s wife wbicb, 
by some reason or other, was not incorporated 
in tbe hlorroih deed, cottempoiancois as it 
was and tkat tbe Rani fame into possession 
of them in due ccuree through tbe defendant 
as her marager or agent”. It will be 
necessary for me to examine tbe otl er facts 
and circumstance* but eo far rs the orel 
evidence is concerned, all that I need say is 
that I entirely accept the view of tbe learned 
Subordinate Judge on-this point. 

It is necessary now to consider the '/other 
facts and circumstances”to which the learned 
Subordinate Judge has referred. These 
•onciat of entries in the books of account of 
Rani Ram Eumari and of the plaintiff 
respectively which have been produced by the 
defendant -which, according to tbe learned 
Subordinate Judge, establish the case of the 
oral gift. In order to understand the evi¬ 
dence to which the learned Subordinate 
Judge refers, it is neceesary to remember that 


we are concerned with three distinct periods 
in the history of tbe defendant’s management 
of the Ram Kumari villaurs. The first 
period is the period of R*ni Ram Eumari 
wbicb comes to an end with her death which 
took place on the 10th Agban 1967 cor¬ 
responding with the 26th November 1910. 
The second period has been referred to by 
tbe learned Subordinate Judge as the khas 
period, the period during which tbe 
title was with tbe Raj, that is to say. 
the peritd between tie 10th Agban 1967 
corresponding with tbe 26th November 1910 
and 5th Asbar 1968 corresponding with tbe 
17th June 1911. Tbe third period is tbe 
plaintiffs period which began on tbe 17th 
June 1911, Tbe defendant has produced 
the rokart , 'jinti and nakdi (grain and 
cash) of tbe period both of Rani Ram 
Kumaii and of the plaintiff ; but be bai 
not produced any account-books of tbe 
khat period, his case being that these books 
were returned to the Raj office and are 
now to be found in the Raj office. The 
explanation seems a reasonable one, for 
there is no reason to think that the books 
of account belonging to tbe Raj would 
remain with the defendant. 

Now, the important fact that emerges on 
a critical examination of tbe books of 
Boiount that have been produced by tbe 
defendant is that the cash balance standing 
to the credit of Rani Ram Eumari at the 
time of her ceath was in fact not trans¬ 
ferred to the plaintiffs rokar j. This cer¬ 
tainly does not cupport tbe case of a gift 
in favour of tbe plaintiff especially when 
it is rememlered that Raja Ram Narain 
regularly scrutinized the books of account 
and sealed practically every entry in tbe 
books of account with tbe seal of tbe 
plaintiff. The plaintiffs books of account, 
therefore, do not furnish any direct evidence 
of gift; but the learned Subordinate Jndge 
has come to the conclucion that there are 
entries in the books of account which are 
consistent only with the case of gift and 
incapable of explanation on any other 
hypothesis. It will be necessary, then, to 
deal with these various entries in order 
to see whether the finding of the learned 
Subordinate Judge tan at all be supported. 
In dealing with there entries I will follow 
the order which was adopted by the learned 
Subordinate Judge: 
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(1) Exhibit 53 (1). Exhibit 21, Ex¬ 
hibit 54, Exhibit 53 (1) is an entry from 
the jinti rohar of the plaintiff dated the 
8th Bhado Sadi 1963 corresponding with 
the let September 1911/ Thia entry shows 
that there were 856 maunds 22 seers of 
grain to the credits the plaintiff's account 
on the let September 1R11. Exhibit 21 
is an entry from the itnri ro^ar of Rani 
Ram Kamari dated the 2nd December 
ItfiO and it shows that on that date 850 
mannds of grain were transferred from the 
aeeonnt of Rani Ram Kamari to the aeeoant 
of Raja Ram Narain. It will be remember¬ 
ed that Rani Ram Kamari died on the 
26th November 1910 and Exhibit 21 
supports the ease that soon after the death 
of Rani Ram Kamari the defendant treated 
Rani Ram Kamari’s properties, whether 
moveable or immoveable, as having reverted 
to the Raj. Exhibit 54 is the entry from 
the finsi rohar of the plaintiff dated the 
2nd Aghan Sadi 1968 eorresponding with 
the 22nd November 1911. It ■hows that 
there was a previous ba’ance standing to 
the credit of the plaintiff of 1806 mauoda 
87 Beers as per gotwira jtnti rokar for 
U67. The learned Subordinate Jndge says 
that the balance of 1806 maands can only be 
explained on the hypothesis that 850 maands 
wbieh were transferred to the acconnt of 
Raja Ram Narain on the 2nd Deoembar 

1910 were ag*in transferred to the a,i0 “ n } 

of the plaintiff sometime between the 2nd 
December 1910 and the 22od November 
1911. The argument of the learned Sub¬ 
ordinate Judge substantially is this: 1 

find that on 1st September 1911 the 
plain*iff had 856 maunds of grams to her 
credit. I find that op the 2 2nd November 

1911 the plaintiff bad 1806 maunds of gram 
to her oreoit. The difference can be ex- 
plained only on the hypothecs that that 
which was transferred to Raja Ram Narain 
on the 2nd Desember .1910 was earned 
forward to her account.” The weakness o 
the argument U that if in fact there was 
a gift in favour of the plaintiff on or 
about the 17th June 1911 as alleged by the 

plaintiff, the transfer would have bien made 
in the hooks of the plaintiff sometime 
before the 1st September 1911 and Ex- 
hibit 53 (l) would have shown the trans¬ 
fer, Now, the ytfift rokart of the pi lintiff 
are before u* and it ie certainly a remark* 
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able circumstance that there is nothing in 
these rokart whish suggests the inference 
that that which was transferred to the 
a tenant of Raja Ram Narain was carried 
forward to the assonnt of the plaintiff. 
The khat period was between the 26th 
November 1910 to the 17th June 1911. 
If the plaintiff’s case bs true then the 
grains solicited during the khat period 
should have been entered in the plaintiff’s 
rokar on the I7fch June 1911 or soon 
thereafter, and would certair ly bare been 
shown in the entry of the 1st September 
1911. The reasoning of the Earned Sab- 
ordinate Judge is base! on nothing more 
substantial than this that 856 maunds phit 
850 maands make up a figure wh ; ch is very 
near l803 maunds. I am unable to accept 
these entries as es'ablishing the case of gift; 
and my grounl is this: that if there was 
in fast a gift in favour of the plaintiff 
then the plaintiff’s rokart would un¬ 
doubtedly have shown the transfers both 
of the sash balance and of the grains. That 
evidence is not furnished by the books of 
account and I am unable to hold that there 
wae a gift cn what appear* to me to be an 

accidental c ; rcumstance in the oa6e. 

(2) Exhibit 25 (5) and Exhibit 25 (6). 
These entries purport to show that Rs. 4/1-1 
which stoid to the credit of Rani Ram 
Kamari in her s ilami buhi on the 5th 
Bhado Badi 1969 corresponding w th the 
let September 1912 was carried ti the 
oredifc of the pla-’ntiffs’ account on the 
5 h Assin 1969 corresponding with the 15th 
October 1912; but the note showing that 
the money was carried to the credit .of 
the plaintiff’s aeeonnt w^s penned through, 
and there is a side-note to the effect that 
as no corresponding entry was found in 
the plaintiff’s s ilami bahi t that entry, 
namely Exhibit 25 (5), whs cancelled. The 
learned Subordinate Judge is of the opinion 
that this is a deliberate attempt on the 
part of the defendant to do away with a 
strong piece of evidence in pUintiff’s favour. 

I am unable to agree with the view of 
Ihe learned Subordinate Judge, In the 
first place, there is nothing to show that 
Rs. 471 1 which was undoubtedly credited 
ip the book of Rani Ram Kamari was, as 
a matter of fact, collected prior to her 
death, Rani Ram Kumari died on the 26fch 
November 1910, and the grant in favour 


456 INDIAN OASIS. [1929 * 


K1U&8HWAR MARlIN SINGH c. RIKNaTH KOKRI, 

ol the plaintiff took plage on the I7th Jane 
1911. The entry, Exhibit 25 (5), is dated 
the 1st September 1912, It is obvious 
that premiums collected in respect of Ram 
Komari villages were entered in the talami 
bahi of Rani Ram Kamari long after her 
death, for on no other hypothesis taa we 
explain the faot that Rs. 471-1 was eredit- 
ed in her book on the 1st September 
1912 though she died on the 26th November 
19.0. In my opinion, therefore, the entry 
is insonolasive. It does not establish that a 
sum of money standing to the credit of 
Rani Ham Kumaii was transferred to the 
account of the plaintiff. It is one thing 
to say that a sum of money entered in a 
book which on«e belonged to Rini Ram 
Knmari was transferred to the plaintiff’s 
book; it is quite another thing to say that 
money belonging to RaDi Ram Kumari 
was transferred to the plaintiff’s assount. 
The talami bahi of Rani Ram Kumari 
begins from 1966 and it is obvious that - 
after her death no new book was started 
by the defendant either in the name of 
Raja Ram Narain or of the plaintiff. 
Having regard to the faot that the entry 
of 1st September 1^12 is admitieoly after 
the date of the gift of Ram Kumari 
villages to the plaintiff. It is impcssible 
to bate any argument npon this entry. 
In the next plaoe, there is no reason to 
donbt tbe genuineness of the eide-to!©. 
All that that note says is that es that 
Rs. 471-1 was in fact not transferred to 
the salami buhi of the plaintiff as Ex¬ 
hibit 25 (6) porported to show that entry 
was cancelled. But as a matter of fact 
the talami bahi of the plaintiff does not 
show that Rs. 471-1 was transferred to 
her acoount either cn the 5th Assin 1969 
or at any other time. The defendant has 
disclosed tbe talami bahit of tbe plaintiff. 
They are Exhibits 68 and (9 and Bre 
from 1956 to lb 69, If they do not in 
faot show that there was a transfer of 
Ra. 4< 1 1 to the plaintiff’s talami bahi 
on the 5th Assin li.69 then the side-note 
was oorreot, and theie is no reason to hold 

that it was introduced into the book in 
order to get rid cf a damaging entry, 

(3) Exh.blt 19 (1J and Exhibit 5*. 

Exhibit 19 (1) it an entry dated the 7fch 
Aghan Badi 1967 corresponding with the 
23rd November 1910, It shows toat 


Rs. 437*3 was due ‘to Rani Ram 
Kamari by eertain tenants of Monza 
Ohak, ooe of tbe Ram Knmari villages, 
and that tbe tenants executed an instalment 
bond id favour of Raoi Ram Kamari agreeing 
to pay tbe amount doe in eertain instalments. 
Exhibit 54 is an entry dated tbe 1st July 1912' 
and it shows that Rs. 29-12 was realizsd from 
Mouza Chak and was credited to the plaint¬ 
iff s assount. Tbe agrnment of tbe learned 
Subordinate Judge is that Rs. 29-12 
was doe to Rani Ram Kumari’s estate but 
when realised was credited to the plaintiff’s 
aciount. In my opinion Exhibit 54 does not 
establish that Rs. 2^-12 represented tbe enm' 
whith was due to Rani Ram Kumari under 
tbe instalment bonds executed by the 
tenant* in her favour. There was admit-' 
tedly a gift of the villages including 
Macza Chak in favour of tbe plaintiff 7 
on the 17th June )91l and it may well 
be that rent became doe to tbe plaintiff 
between the 17th June 1911 and the 1st 
July 1912 and that Ri. 29 12 was realized On' 
account of the debt due to tbe plaintiff between 

the 17tb June 1911 ard the 1st July 1912. 

The entry, in my opinion, is wholly incon¬ 
clusive. 

But even if we assume that Rs. 29-12-9 wts 
realise d by tbe defendant from tbe tenants who 
bad executed instalment bonds in favour of 
Rani Ram Kumari, tbe sonclusion is do! 
reached that there was a gift as alleged by 
the plaintiff. Tbe claim of Rbdi Ram 
Ki mari to tbe money covered by tbe instal¬ 
ment bonds was an actionable claim aod i! 
oould orly be assigned to tbe plaintiff by an 
instrument in writing under tbe provision of 
the Transfer of Property Act. There wap. 
therefore, r.o transfer of the claim of Rani 
Ram Knmari to that money to tbe plaintiff. 
But the defer dant may well have taken tbe 
view, not an unreasonable v:*ew, that tbe 
gift of the villages to the plaintiff carried 
with it the right to recover the debt due 
in respect of these villages. I sm, therefore, 
unable to look upon there entries as establish¬ 
ing the care of gift. 

(4) Two rent suits were instituted in 1912 
in respect of the Ram Knmari villages: one 
suit was instituted by Raja Ram Narain 
in. respect cf the rent that accrued doe 
prior to thedetth cf R&Di Ram Komar*, the 
other suit by the plaintiff in respect of rent 
that accrued due after the title to the village# 
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baa vested in her by the gift "hi.h took pU»« !j*j* fa 
on thel7ch Jane 1911. The fast that two suits '. n * 
ha3 to be instituted one by Raja Ram Nanan ^ 
and the other by the plaintiff supports the oiss 8 ( 

of the defendant, for if there was in fast a ^ 

oift bv Raia (?) Run Kaman to the plaintiff 
“ffibat 9 RanV Ram Kumari died possessed «•£ 
of or entitled to there is no reaion why g 

one of the suits should have baen instituted 

by Raja Rsm Narain. Butthepla.ut.ffrel.es ^ 

upon the fast that money recovered by R»3» t 

Ram Narain inexesution of the desreeobta.ned 

by himiras sredited to the plaintiff e asson . 

Now, in my opinion it is impossible to found aDy 
argument on this siroomstanse baying regar ig63 
to the fast that the suit lo resover the amount j 
was instituted by Rsja Ram Narain and no 

by the p’aintiff. I shall presently show that ^ 

the funds wbi.h stood in the names of Bam 
Bam Knmari and of the P^mtiff respectively A ^ 

were entirely under the oontrolcf j { da War 
Narain and that he dea t with those tunas 
si. hie own without the slighest regard1 either ^ 
to Rani Ram Kumari or to the plaintiff. Jns ^ 
as he withdrew money at hie pleas™ J r ° be ra , 0 

thoBe funds so he deposited 7 ‘ The R„. 

credit of those funds at his pleasure. I ^ 

sirsumstanses relied upon by the laar ” 8 R j e vic 
ordinate Judge merely establish that Raja ^ 

Ram Narain operated on those <nnd, J “ 6 n ‘ CQr 
it suited him. It doe, not. in my opinion. ^ 

establish that he made a g‘f* o* *“• . e vi 

itaodiDRi in favoar of the plaintiff eitbe 

s 

£S1££ ?"*»I”.. Jhi ->* «• -■ 

17th September 1912 In tb Narain w! 

defendant pointed cut to i in- 

the in#onvenien«e aid the e P ba 

volved in having to rnet.tnte ^ 0^00 ^ ^ 

some in the came of Raja ^am ^ tb 

and some in the name of t e P lbe tb 

he asked for a paruana to be > 8Baed ‘° 0 ( 

effeet "that the eolle.tion and real.zst^ by p , 
outstanding arrears should b and 

institution of suite in the Courts e o 

he added this, ‘The , raaE °“ „, en Uy 1. 

atreare, too, inrespeetof theMouc been e 

given lo the Maharam Sabeba, ha ^ j 

assigned to her a, her property. t 

translation 1 , not quite • crr8, J‘ ,, a8 i gn . 8 
eonveyed by the letter is that . £ 

mentof the arrears followed the «••«««•“* 
of the Mouzahs. This is .ertainly the view 
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whi.h the defendant wat putting forward 
in this letter, and he asked for authority to 
-ireuteuiUiur^set^ent whmh 

o'me'of the plaintiff. He took the assign- 
b8 t o 0ae him 1 sTn’o 3 n0 thr 0 Mlih C s ’ were 

aesigned*to the plaintiff the plaintiff had a 
right to sue in regard to the arrears of rent 

, ala™. l ^Z‘. L.r 

... .dll »! “• “ ,l “T 

the plaintiff a, alleged by the P lamt ft , 

(6) Exhibit 5 (8). It appears ‘, b r ^ 

No 234, dated the 6th Magh Badi 

1963 .orrespooding with the 11th January 
1912 Raia Ram Narain had remitted on 
1912 .if rent due in respect of oertain 
R:m Kumari village, the sum of Re. 1,227.2 
After the death of Raja Run Nara.o, the 
defendant made a olaim upon the Court of 
Wards who took possession ot R*mgarti 

W . f nn babalf of the minor son of R»3^ 
i estate on large sum of money 

• Ram t f he item, which he sought to 

i ftnd VifihftH of the plaintiff was 

’ bI° 1M7 2 preferred to in order No 234. The 

learned Subordin.te Judge says that th 
a evidence wa. ‘•P*^**: gi „.« but, 

.■ admission learned Subordinate 

». eD ° t e’y whether he aseepted this 

i- Judge does not e y a ; t he alleged 

* -rrmro ^ R -%vious 

he at issue bat ween^the^part ^ 

h® rreruothing^uggest that t-. mission 

£ Fr?a d o e n £. fet & 

it, bed died on the xo.n plaintl ff on 

SX "1 ?u ..d a r , "dll w 

ally learned Snbo«^‘“^/“^Habflities of Rani 

,een entries establish that t be rf th , £nnd 

The Ram Kumar, were ^ ^ p)aintiff . s 

BDie that 6 * 00 ^ Tfa ‘ eBB entries purport to show 
ign- a ®^ U Q* if»2-0 was spent in connection^ 
nent tua« Rs. _ r Mokhrowl and that 

riew with a pyne of Mocza 
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the defendant ordered that the money be 
paid to Deodip Narain oat of the plaintiff’s 
account. The liability cf Rici Ram Kamari 
was in respect of one of the villegas wbioh 
belonged to her. That village was admitted 
ly £ rinted to the plaintiff and the fact that 
the defendant discharged the liability out 
of the income which accrued to the 
plaintiff from the villages granted to her 
by Raja Ram Narain after the death of 
Rar i Ram Knmari does not, in my opinion, 
establish that there was an oral gift of the 
cash balatce in favour of the plaintiff. 
The learned Subordinate Judge says that 
the defendant sonld give no explanation 
whatever. The defendant when he was 
crocs examined with reference to those entries 
sta'.ed, it is tine, that he could not say 
why those payments were mads from the 
plaintiff’s properties. It is necessary to 
remember that be was ctcse -examined on 
the 23rd July 1918 with refereose to the 
entries whish were of 1910. In my opinion 
no explanation is necessary when ' it is 
remembdred tl at the lialility that was 
discharged by the defendant cui cf the 
income of the plaintiff was a liability in 
respeob of the v llagec whi«h were admitted¬ 
ly granted to the (lkintiff after the death of 
Rani Ram Koroari. 

(9) Exhibits 24 and 25 eerie?,—The 
learned Sub.rdinate Judge cays that these 
entries ehow that salami monies received 
by Ram Knmari frem 1960 to i 935 were 

lefended on and the tame day Assin 1969, 
to different persons oat of plaintiff’s salami 
monies”. It is difficult to urderstand what 
is exactly meant by the learned Sabcrdinate 
Judge, lhe entries, as they stand, certainly 
do not support the view ot the learned Sub¬ 
ordinate Judge, but in the argument before 
us it was attempted to be shown that the 
salamis recovered by Rani Ram Knmari 
were transferred to the credit of the account 
of the plaintiff. I have already dealt with this 
point under paragraph (2). In my opinion 
there entries do not support the case of the 
plaintiff. 

These aic the entries upon which the 
learned Subordinate Judge has come to the 
•onelueion that there must have been a gift 
of the each balance standing to the credit of 
Rani Ram Kumari’s account to the plaintiff 
by Raja Ram Narain. I am wholly unable 
to agree with the view which has bees taken 
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by the learned Subordinate Judge in this- 
case. The onus is upon the plaintiff to 
establish the oral gift. Where the undoubt¬ 
ed evidence is soDsistent both with the allega¬ 
tion of the plaintiff as with the denial of the 
defendant, the plaintiff must fail for the 
simple reason that she must establish the 
affirmative of the proposition which she asks 
ns to accept. In the first place the case 
is inherently improbable having, regard to 
the fact that there was admittedly a regis¬ 
tered instrument in respect of the villages. 
No reason has been assigned why Raja Ram 
Narain should not have made the gift of the 
cash balanse in writing sinca he had the 
time and the opportunity to make a gift of 
the villages by a registered dosument. 
In the seoond place, the account books 
which have been disclosed by the de¬ 
fendant and which have been accepted by 
the learned Subordinate Judge as genome 
afford no direot proof of the gift as they 
should have, had the plaintiff’s case been 
true. There is no reason at all why the 
•ash balance standing to the credit of Rani 
Ram Kumari should not have beau trans¬ 
ferred to the acoount of the plaintiff cinse 
the entries were carefully Eomtimzid by 
Raja Ram Narain and the defendant must 
have known that Roja Ram Narain would 
scrutinize the accounts. In the third pface a 
the oral evidence which has been adduced on 
behalf of the plaintiff is do! such as com¬ 
mended itself to the learned Subordinate 
Judge. There theD remain certain entries 
in the books of account produced by the de¬ 
fendant, of which thc6e wbioh are relevant 
are equally consistent with the allegation 
of the plaintiff as with the denial of the 
defendant. They do not, in my opinion, 
lead to inevitable conclusion that there must 
have been a gift by Raja Ram Narain in 
favour of the plaintiff. Id the absence of 
a written deexment and direct evidence ac 
to the gift, the entries in the books of 
account, if they are to be relied upon as 
proving the oaee of the plaintiff, must not 
only be consistent with the plaintiff’s case 
but mast be incapable of explanation on any 
other hypothesis. In my opinion they are 
capable of explanation on the hypothesis that 
there was in fact no gift by Raja Bam 
Narain in favour of the plaintiff. The 
question, I am aware, is one of faot; and it 
is not without strong reason that I would 
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rr..u X.:: rtis:; as 

*£= 2 ? as ■rjs£ aa 

bv tbe learned Subordinate Judge was do 

i 3: 

Uoeamentary evidence in ‘^"ibe plaintiff 

.ome to tbe th ,V M whi.h .he 

ha, failed to e.tablieh the .eee wm. 
made in the plaint. , i n reg ard 

The .on.lnsion reached y diecQ9Sel 

ssssr .. a. »b.e» b-.~ 

rr ■ .f r .s“:»> “.ss. 

And°tbe 6rat question wbi.h anseejor .on- 

ss r-F Sr r tf tb°: 

pUi“ifi?“ 0 The°village, whi.h were granted 

Bai on the death of *.« »«^ pJW er 

TamMara^n to make a gift of them 
°f Raja n™ N ar « he BftviDg9 effe.ted 

to the plaintiffs. d :ff eren t footing and 

by her stood on a heirs unless it 

would ordinarily . to the villages 

he that they were »« #re handB 0 £ Raja 

and followed them into the ban ^ 

Ram Maraio, The^ P » l “ the moveable and 
in the plaint, is tha w hioh belonged to 

immoverb 10 prone „ ted as.ording to 

Ram Ram Kojaai r „ So fftr a s usage 

liw at d usage to th R did nok sa i«fy 

ia oonoBrned, * h0 ? Tndff0 . a ni I am 

the learned Sabo.d.na e Jodge g 

not prepared to differ ir Bert the 

ordinate Jndge ° n fhnnffht that tbe 

learned Subordinate Judge thought tt ^ 

savings followed the pr P ft000rd j ng i y they 
the savings arose and th hands of the 

followed the properties id . ^ ^ g y 

Bui. He relied upon he ease “* ^“ e where 
Ban8butt% Koerain lU» T -nnaider the 

tbe Judisial Committee tad 




Question of .n.eeB.ion to the saving, effe.ted 
bya Hindu widow out of the estate of wbi.h 

she was in possession • as and for a Hm a 

Widow’, estate. Their Lordship, cm. to the 
•ou.lusion that en.h .av.ngs wuld not be 
regarded as the .tridh.n of a H.ndu widow 
j *v,ak if she has made no attempt to 

dic e of them in her lifetime, they follow 
" P #te from whi.h they arose. We are 

here eon.eroed with an entirely different .ase 
R &D i Ram Komari was in poesei.ion of the 

village 0 , Dot as a Hindu widow by right of 
• witan.e but under a lease granted to 

ber*hy her husband eubje.t to the payment 
. 1 w her to her husband In truth 

0 h 0 r8 had no estate in the villages, but only 

Maintenance grant; and the substance of a 

S-r - t‘ 'are & t 1 leifate'd M 

r ssr h & sr » 

th! true nature of a maintenan.e grant, it 
• V-ffi-nlfc to see how the undisposed of 
13 “follow*’ the estate, since 

rtTie SS was never in Rani 
tbe tile toii always in the grantor, 

Ram Knmarr. but waMl ^ th?re 

In order . * which the as.omulation 

moat be an es was no estate 

*° Sk.’SSS-u- ». -»“'■» “■* «t 

™ “TS .b. iiia .1 

*“'t “to the tUietiff. lid the ttaoeeitice, e> 
Ten to by the plaintiff’- witne.ee., operate 
! P opp tbe title in those savings to the plaint- 
° ff P “ T he evidl-e adduced on behalf of the 
i • mas be summarised as follows: On 

Jbe fourth day after the death of Rani Ram 
*5 e 1 Raia Ram Narain informed the 

K-r. t sr* ssa -s 

3i"5.“^r , S' -o—. 
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Raja Ram Narain informed the defendant 
that be intended to give tbe resomgd villages 
together with all the goods and oash to tbe 
plaintiff. To this the defendant replied that 
tbe proposal was a proper one and that be 
would manage the properties both moveable 
and immoveable. Stopping here for a 
moment, it is quite clear that np to this 
point of time, there was no gift, for 
all the authorities are agreed that an in¬ 
tention to give does not operate as a gift. 
The evidence then tontinnes that in Assar 
following (Jnr.e 1 y 11), Raja Ram N*rain 
said this to tbe defendant. “The deed has 
been executed in tbe name of the Rani in 
respect of tbe villages. You do enter tbe 
hhorpo h villages together with the goods 
hffc by Rani Ram Kumari and elio the 
collections of tbe hhcrpuh villages made by 
ycu in my time in my life's name in the 
roVcr” To this the defendant replied as 
fellow*: “The year is going to expire. I 
wi 1 enter all tbe said prop3rties as directed 
in the new bahi to be opened soon”. The 
question which we have to decide is whether 
there was a gif« by Raja Ram Narain to the 
plaintiff as a rasnU of what took place 
in June .911 between him and tbe defend- 

aDt. 

Now in dealing with this question, it is 
neo9esary to remember that there is m sug¬ 
gestion that tbe plaintiff fccok&Dy part in the 
.conversation or accepted the gilt or anthor’sed 
tbe defendant to accept it on her behalf. 
There is no suggesti< n that she dealt with 
the subject matter of the gift or at any 
time gave any order to tbe defendant to 
deal with the subject-matter of tie gift 
in a* y way. Tbe nnimpcachabla documentary 
evidence in the case establiehes that the 
defendant throughout acted undrr the 
direction and control of Raja Ram Narain 
and that Raja Ram Narain dealt with the 
properties just as he liked without ary 
reference to the plaintiff: ftee Exhibits D3, 
D4, D5, D6, JU8, D24, D27, D28, B6, B20, 
B23. 

Now, und^r the law in India, in order that a 
transaction may operate as a gift, there most, 
first, be a transfer of the property which, in the 
case of moveable property, maybe effected 
either by a registered instrument or by 
delivery, and secondly, there most be accep¬ 
tance by or on lelalf of the dot 69. This is 
the law as laid down in section 122 and 
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section 123 of the Transfer of Property 
Act. Was there then a transfer of the 
property to the plaintiff P It is conceded that 
the transfer was not effected by a registered 
instrument, bat it is contended that, if the 
property be in the hands of a third person ai 
undoubtedly it wa°, a request to each person 
by the donor ts deliver ii the only delivery 
possible. Now I do not think that the propo¬ 
sition in the form in which it-was abated by 
Mr. Djtt i9 correct. Section 10 of the 
Contract Act provides thab delivery of goods 
m y be made by doing anything which has 
the effect of patting th9m in the poseesiin of 
the buyer, or of any person authorised to hold 
them on his bahalf. Under section 123 of 
the Transfer of Property Act, the delivery 
required in the case of gift of moveables is that 
described in section fcO of the Contract Act. 
Admittedly nothing was dene whioh had the 
effeob of putt>ng the property in the possession 
of the plaintiff, but it was contended that 
there was constructive delivery to the plaintiff 
in that the defendant consented to hold 
them on behalf of the plaintiff. 

There is, in ray opinion, an obvious weakness 
iu the argameut employed, for there is nothing 
to show that the defendant wag authorised to 
hold the property on behalf of the plcintiff. 
Illustration (/) of section SO of the Indian 
Contract Act, taken from Oodtt v. Hose (2) 
will make good my point. That illustration 
is as follows : A agrees to sell B five tons 

of oil at Rg. 1,000 per ton, to be paid for at the 
time of delivery. A gives to O t a wharfinger 
at who99 wharf he had 20 tons of the oil, an 
order to trarsfer five of them into the name o{ 
B. O. makes the transfer in his books, and givei 
A’c clerk a notice of the transfer for B. A’l 
olerk takes the transfer notice t j B. and offers 
to give it him on payment of tbe price of 
the oil. B. refuses to pay. There has been 
do delive*y to B. as B. never assanted to, 
make O, hie agent to held for him the five 
tone eelseted by A.” As was pointed oub by 
Jervis, 0. J., in delivering the judgment 
in the case from which the illustration 
is taken AH these cases of delivery of 
the symbols of property are founded 
upon that sort of tripartite contract which 
is adverted to in some of the cases, 
between the vendor, the vendee, and the 

(2) (1866) 17 O. B. 229; 139 E. R. 1068 { 26 L. J. Or 

11731 4 w -*■ 1291 26 t - ( °- ** 
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wharfinger,...The defendant got possession of 
it,” that is to fay, the paper given by the 
wharfinger acknowledging the order of tha 
plaintiff who was the seller, ' by means of a 
fraud or an aosident or mistake, and not 
with the i itention to adopt Humpbray,” ^that 
is to say, the wharfinger as hia a^ent. The 
wharfinger seems to have acted upon the notion 
that the order transmitted to kim amounted 
loan absolute transfer of the property. The 
distiuttion now printed out by my brother 
Byles and Mr. H. James was not adverted to 
at the trial. The plaintiff never in fast 
parted wi‘h the property at all . The 
argument of Serjk. Byles to whish referenae 
waB made in the judgment was that the 
delivery was rot oomplete until the vendee 
had accepted the wharfinger as hii agent, 
ijhis wrs the view whieh was aaieptedby the 
Court. Crowder, J , in the same ease said as 
follows, 4 Tfce plaintiff intended that five 
tons of the oil whish he had at Humphrey's 
whaif should ba delivered to the defendant, 
and he gave an order to the wharfinger to 
transfer that quantity accordingly Did that 
hind the goods, and was i 1 ; equivalent to a 
delivery to the defendant? The wharfinger,m 
obedience to the plaintiff's order, did transfer 
five tons of He cil to the name of the defend¬ 
ant. Was ■ that transfer operative until the 
defendant had agreed to aceept it P I find no 
authority to Bhow that a mere delivery of an 
order to the wharfinger, or aDy aot couo 
thereon by the wharfinger, has the effeob of 
binding the vendee, without his acceptance. 
In this ease there is nothing more than an 
order on the defendant who was in possession o 
the goods on behalf of Raja Raih Narain to 
transfer the goods in the name of the. plamtiff. 
There is no evidence that the plaintiff ever 
assented to make the defendant her agant to 
hpld for her the goods given to her by her 
hushind. In my opinion, the transaat:on did 
not operate to transfer the property in the 
goods to the plaintiff. 

It.was contended by Mr. Datt that the 
'Service of the noliee by the plaintiff upon 
the defendant to make over the account books 
to her must be taken as her assent to the 
position oaoupied by tha defendant. Bat the 
argument is of no avail, sinse the notise was 
served on the defendant after the death of 
■ • the donor. At the time of the death of the 
donor, tha proparty in the good3 was still in 
Rfld t nothing that was done by the 
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plaintiff subsequent to the death of the donor 
could take away the property from hia heir 
and vest it in her. 

The other prerequisite of a gift is also 
wanting. The Statute requires that there 
must bs aoseptarcs by or on behalf of the 
donee ard during the lifetime of tbe donor. 
It ;s oonceded that there was no asoeptanae 
by the plaintiff daring the lifetime of Raja 
Ram NaraiD, bnt it was sontended that there 
was asseptanse by the defendant and that 
was tbe same thing as acseptanoe by tha 
plaintiff. I am uoable to accede to this 
argument, as there is no proof that the 
plaintiff asiented io make the defendant her 
agent to accept the gift on her behalf. In 
my opinion the transaction spoken to by the 
witnesses examined on behalf of the plaintiff 
did not operate to vest the savings of Rani 
Ram Kumari in the plaintiff. 

There were two other qaestfo is discussed by 
Mr. Manuk before us, the question of juris- 
dietion and the question of limitation. The 
argument as to jurisdiction is baled on aestiou 

129 (7) of the Chota Nagpur Tenansy Aot 
wbiob provides that all suits by landlords and 
others in reeeipt of the rent of Jha land 
against aDy agents employed by them in tfce 
management of land or the collection of rents 
of money received or accounts kept by sush 
agents in the ooursa of such employment or fir 
papers in their possession shall be cognizable 
by the Deputy Commissioner and shall be 
instituted and tried or heard under the 
provisions of Ohota Nagpur Tenancy Aet and 
shall not be cognizable in aDy other Court. 
It waB sontended that the suit was in substance 
a suit by a landlord against an agent employed 
in the management of land or the collection of 
rents for money reseivod by such agent 
in tbe oonrse of suoh employment. Now, 
in my opinion, in so far as the plaintiff 
Bought to recover from the defendant an 
account of' the dealings of the defendant 
with tbe spesifis sam of money that stood to 
the credit of Rani Ram Komari at the time 
other death, the suit was sognizable by the 
Civil Court of Hazaribagb, for sush a suit 
oannot be said to be a suit by a landlord 
against an agent for money recsived by him as 
suoh agent. Bat in so far as the plaintiff 
sought to re opan the accounts of Rani Ran: 
Kumari in order to show that a mush larger 
sam of money should have been shown to the 
credit of Raui Ram Kumari at the time 
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of her death, the suit fill within the class 
of suits mentioned in section 139 (7) and 
was cogn'zibla only by the Revenue Court. 
For what is the right of the plaintiff to 
re open Guah acoounts? Either she o’aims 
in the right of Rani Ram Kumari as the 
person iu whom the right of Rani Ram 
Kumari to olaim an amount from her agent 
is vested, or she has no oanse of action 
at all. Her claim is snbitantially this: 
Rani Ram Kumari was undoubtedly en¬ 
titled to claim an account from the defendant 
of his dealings wi*.h the rants, issues and 
profits that arose out of the Ram Kumari 
villages; after the death of Ram Komiri 
that right devolved on Rija Ram Narain, 
when Reja Ram Narain made a gift of the R im 
Kunari villages to her together with the un¬ 
disposed of savings effected by her and which 
were in the hands of the defendant, she ob¬ 
tained the right to obtain from the defendant 
an aecount of his dealing) with the Ram Ea¬ 
rn ari villages to discover what those undis¬ 
posed of savings were. Her olaim so put 
is one which is possible to under s'and; bat 
then tl at claim being in the right of Ram 
Knmaxi is ore which was cognizable by the 
Revenue Court, and by no other Court; 
for the relationship between Rani Ram 
Kumari and the defendant was one of 
landlord and agent, and • the savings what¬ 
ever they were, represented money received 
by the agent in the management of land 
and the collection of rents and in the coarse 
of such employment as agent. The suit 
as constituted undoubtedly invited the Court 
to go into the accounts of Rani Ram Ka- 
mari, and, in my opinion, it was not cog¬ 
nizable by the Civil Court of Hazaribagh. 

It was, however, contended by Mr. Datt 
that certain specific sums of moneys un¬ 
doubtedly stood to the credit of Rani Ram 
Kumari at the time of her death, and 
that it wae competent to the plaintiff to 
institute a suit iu the Civil Court for 
recovery of those specific sums of moneys. 
This o intention is right; and, if the plaintiff 
had established her case as to the gift, 
she would clearly be entitled to a decree 
in rejpect of such specific sums of moneys 
*9 stood to the credit of Rani Ram Ku¬ 
mar! at the time of her death. Admittedly 
there was a sam of Rs. 19,059 6 to the 
•relit of Rani Ram Kumari at the time 
9l her death. Mr. Datt contends that he 


is entitled to recover four other sums 9 * 
moneys which according to him nndoubfcedly 
belonged to Rani Ram Kumari and which 
he says he hss been able to trace in»o the 
hands of the defendant. The first is an 
item of R 9 , 23,414-9 0 covered by Exbi.it . 
71-1, an entry in the loan book under 
date the Jeth Badi 10, 1561. The entry 
shoivs that the defendant took a loan of 
R 9 . 23,414-9-0 from the money which was 
in his hands. The entry bears ths seal 
of Rani Ram Kumari. Raja Ram Narain, 
therefore, had notice of the loan and it 
may be assumed that the l)an was taken 
by the defendant with the assent of Raja 
Ram Narain, When the relationship bet¬ 
ween the parlies is remembered, there is 
no difficulty in understanding the entry. The 
question i3—is the plaintiff entitled to recover 
this sum of money by virtue of the gifj alleg¬ 
ed to have been made in her favour by Raja^ 
Ram Narain ? In my opinion it is impo> 
sible to nphold the contention of the plvntiff. 
It may be that Raja Ram Narain had a 
claim to recover this sum of money from, 
the defendant; bnt an actionable claim can 
not be transferred b 7 word of mouth; it 
could only be transferred by an instrument, 
in writing signed by the transferor and 
admittedly the plaintiff does not base her * 
claim on any instrument in writing signed 
by Raja Ram Narain. Toe next is an item | 
of Rs. 30,003 which was given to the* 
defendant a9 “aid for building a house”.,. 
Exhibit 31-1 is the entry upon which Mr,, 
Datt relies. This entry again was iDspscled * 
by Raja Rim Narain and was sealed by 
him. We must assume that the aid waa 
in fact given to the defendant and the, 
plaintiff cannot recover this sum of 
money from the defendant. The next ia 
an item of Rs. 6,000 which was given to 
the defendant as an“ aid”. This item does 
not appear to have be3n sealed, but the 
defendant in his evidence states that be' 
took the amount ander Raja Ram Narain'a 9 
order. The entry is Exhibit 3 1 1 and it is 
unlikely that the defendant could have .. 
appropriated this sum of money without * 
the kaowledge of Rija Ram Narain who, t 
as I have already mentioned, regularly in- ] 
specked the books of account. Lastly there * 
is a sum of R). 5,729-6 3 which again was 
given to the defendant as “aid for build- „ 
in? ft house”. The relevant entry is Exhibit J 


463 


INDIAN CASKS, 


^•i. Lxyiij 

NADIR IHJH V. ISHAR D1S. 

2-1, The entry does not appear to have been 
sealed, but as l have said before, it is un¬ 
likely that he could have taken this sum of 
money without theatsont of Raja RamNaraiD. 
In my opinion if the plaintiff susoeede on the 
question of the faolum and the validity 
of the gift and if it i§ established that 
Raja Ram Narain was sompetent to make 
a gift of the undisposed of savings of Rapi 
Ram Kumari to the plaintiff, the plaintiff 
would be entitlad to a dejree as against 
the defendant for the euh of Ri. 19,059*6 0. 

Lastly, ihere is the qiestion of limita¬ 
tion. In ny opinion Arlisle 69 of the 
Limitation Ast applies and the plaintiffs 
suit in so far as it may be sonsidered to 
be a suit for reaovery of sish turns of 
moneys a 3 stood to the sredifc of 
Rim Kumari at the t'nn of her death, 
is not barred by limitation. But so far as 
the p'aintiff incited the Ocurt to rc-open 
the asscunts of Rati Ram Kumari in or^er 
to show that there was a much lyser 
sum of money standing to the credit of 
Rani Ram Kumari at the time of her 
death, the suit is alearly barred by limi¬ 
tation. It is true that Rani Ram Kumari 
was entitled to c'.aim an assount from the 
defendant as to his dealings with the 
rents, issues and profits that arose out o 
the Ram Kumari villages in the hands of 
the deferdant. The agency came to an 
end aitb the death cf Rani Ram Kumari 
which took place on the 26th November 
1910. Raja Ram Narain had three years 
from the death of Rani Ram Kumari to 
maintain an 1 action for account as a gains 
the defendant. The suit was brought more 
than three years after the date of Ka ° I 
Ram Kumari’s death and in so far as the 
suit is a suit for aosount of the dealings 
of the defendant with Rani Ram Kumari s 
estate, it is slearly ‘ barred by limitation. 
Mr. . Doth intended that the defendant was 
an express tiustee in respest of the funds 
which belonged to Rani Ram Kumari an 
Vfhioh were in his hands. I am unable 
to agree with, this contention. 

In the result, I would allow this appeal, 
sat aside the julgment and the de«re3 
passed by the Court below and dismiss the 
plaintiff's suit with coats iu both the Courts. 
Adaui* J. — I agree. '' 

• g‘ D ;i ' • - 

* *'■*'^' * Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1837 cp 1919, 

November 20, 1919. 

:—Mr. Jnslise Martineau. 
NADAR SHAH and oihirs—Phintppj— 

Appellants 

versus 

ISHAR DAS AND OTHIR3— Dafjndints — 

Respondents. 

Limitation Act (IX of 1»7U, s. 20— Limitation Act 
(XV of 18773, s. 19— Acknoioledgment not signed by all 
mortgagees , effect of. 

An acknowledgment of the right of redemption, 
in order to save limitation, either under Act IX of 
1871 or Act XV of 1877, should be made by all the 
mortgagees. If it is not signed by all mortgagees, it 
does not hold good even with regard to the shares 
of those who signed it, if the mortgage is indivisible, 
[p. 464, col. 1.] 

Second appeal from a decree of the District 
Judge, Montgomory at Lihore, dated the 
ltith April 1919, affirming that of the 
Munsif, F.rst Clasp, Mon*gom?ry, dated the 
24th June 19i8. 

Mr. Bidir-ui Din Kwes\i t for the 

Appellatt j. 

Mr, Bani Ohani Manchartda , for the 

Respondents. 

JUDGMENT.—The plaintiffs sue for 
redemption of land whiah they say was 
mortgaged about 103 years before suit, and 
the question in the ease is whether limitation 
is saved by an acknowledgment made by 
some of the mortgagees in the Settlemont 
Reoord of 1873. The Courts below have : 
•occurred in holding that the acknowledg¬ 
ment is not effeatnal and that the suit is 
barred by limitation. The plaintiffs have 
filed a second appeal in this Court. 

The acknowledgment in the Settlement 
Reoord of 1873 was signed by six of the 
mortgagees, namely, Dogar Das, Thakar, 
Haria Ram, Rupa, Ohandi Rani, and Mehru 
and not signed by the remaining four who 
were Hokma Ram, Hazuii Ram, Bishan Dial 
and Ganga Ram and even if Mehru oan be 
regarded as having aigned also on behalf of 
his brothers Hnkma Ram and Haziri Ram, 
who were minors, it is impossibls to get 
over the difficulty that none of the signa¬ 
tories signed or was competent to sign ou 
behalf of Bishna Dial and Ganga Ram. 
Although Biahan Dial and Ganga Ram ware 
then described as absentees they had not 
abandoned their rights, for, in 1879 they 
took part iu a partition in which tb» land 
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in suit was included. In order that the 
acknowledgment might have the effect of 
sa\iog limitation it was necessary that it 
should have been made by all the mortgagees. 
As two of the mortgagee! did not sign it, 
and it is not shown that the others had 
authority to sign i» for them. The acknow¬ 
ledgment is wholly ineffectual, whether the 
Limitation Ac*; to be applied is Ast IX of lb71 
or Ast XV of 1877. I am farther in agreement 
with the Courts below in holding that as 
the plaintiffs have not shown that the 
mortgage took flace within 60 years of the 
date when Ast XV of 1877 came into' 
forte, the Act applisable is Ast IX of 
1871 under whioh an ecknowledgment of the 
right of redemption, in order to save limita-. 
tioD, had (o be s*gned by the mortgagee or 
by some person cleiming under him, there 
being no provision in that Aofc by whioh 
the acknowledgment would be suffichnt if 
Bigned by a duly authorised agent of the 
mortgagee, 

It is contended that even if the acknowledg¬ 
ment does not affect the shares of those 
who did not sign it should hold: good as 
regards the shares of the ethers. I cannot 
agree with this contention or with the 
•ontention that the mortgage was divisible,! 
There was odo Bingle mortgage, And that the 
fact that each bransh of the family>was 
recorded as having a one sixth share would 
not have entitled the plaintiffs to sue each; 
separately for redemption so also the 
acknowledgment cannot separate so as to* 

B&ve limitation in regard to the claim for 

* • 

a part of the mortgaged property, while it 
is ineffectual so far as the claim for the. 
remainder is conoarbed. 

Another argument put forward.is that the* 
defendants being the descendants of ~ the 
persons who signed the acknowledgment in : 
1 873, are estopped from pleading tl at the' 
absence of the signatures of Bishan .- Dial • 
and Ganga Bam renders the acknowledgment' 
ineffectual. This argument also -d^es not 
appear to be correct. Loannot agree that 
the plaintiff's position bai bean- changed as 
the result of the acknowledgment given in 
1873, and I see no reason why. the defendants 
should be precluded from settiog up a plea, 
which Bishan Dial and Ganga :Bam to 
vfbp§e rights they ba^ve succeeded, could have- 
Ijuced^ 


The Courts below have rightly held- that 
the suit is barred by limitation,'-' and I 
dismiss this appeal with costs, 

s. D. 

Appeal dismissed , 


• - s 
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PATNA HIGH COURT. 

Appeal from Original Dbobbe No. 137 

cf l9i9. 

' May 25, 1922. 

Present Mr. Justice Din and 
Justice Sir-John Bucknill, Kt, 
Mahant RAGHUNATH DAS—Plaimtiff 
[ —Appellant 

versus 

SHEO KUMAR MISSIR— Defendant— 

Respondent. ; 

• Civil Procedure Code (Act V of 1908J, 8 . 92 —Eject* 

ment, of mohunt—Hindu Laxi—Endowment - Sit a- 

marhx Aslhal, mohunt of—Marriage -Forfeiture of 
mohuntship. 

• , y 

-The mohunt of the Sitamarhi Aathal does not 
necessarily, forfeit his mohunt.hip by contracting a 
matrimonial alliance, [p* 477, ool 2.j 

• • 

Where the plaintiff claims in the plaint, in his 
own nght 'of succession, possession of properties 
as well as the position of mohunt on the ground 
that the defendant has forfeited the mohuntship by 
marrying, section b2 of the vavil Procedure Code is 
no bar to the suit although some of the grounds 
of his claim are such as would be contemplated 
in that section, [p. 479, col. i.J 
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Appeal from tbe decision of the Sab- 
Jndge, Muzafferpur, dated the 18fch Daoembor 

1918. 


Messrs. 8 . 0. Mitra , .S Af AfwZiirSr, 0. 0. 
t)a» t L. N . Singh and Jadubans Sahay , for 
the Appellant. 

Messrs. Hasan Imam, K. P. Jawasyal, K. 
Sahay and H. H. Prasad, for the Respood- 
ent. 


JUDGMENT. 

Bocknill, J.—This ie an appeal from the 
ders’on of the Subordinate Judge of 
Muzafferpar, dated the 18th D:c mb-r 1918. 

Tbe circumstances under which this litiga- 
tion bae taken place are in tbemsalvei eimple 
enough but raised somewhat difficult que?- 
tiors. Ttedefecdant is tho m'hunt of an 
Astbal of ooneidtrub’e historic importance 
Tthich ba? been referred to throughout the 
prccacdings as the Sitamarhi Astbal. It 
appears to have been founded in the year 
15 '9 and to have been situated re'r a 
water from which the gcdieis Sita is 
believed to have emanated. The first mohunt 
appears to have been one Hiram and since 
him there have been seven more; the last 
biing the defendant. It is common ground 
that, ever since the foundation of this 
establishment, each mohunt has appointed 
ai hi* successor his nephew, and that all- 
the mohunts have hitherto ' been unmarried. 
What has happened up till now is that 
each successive mohunt has taken his nephew 
as his chela and baa been sacieeded by him. 
Althorgh in the plaint in the suit brought 
by the i lainfciff against the defendant there 
are variorB allegations, saab as of illegal 
dealing with property attaahed to tbe Astbal, 
the' only matter which has beon brought 
before this Court on this appeal is the 
admitted faat that the defendant ha3 married, 
and it is alleged by the plaintiff that by 
having contracted a matriaga the defendant 
has incurred forfeiture of his mohuntthip ; in 
. addition to this question arises the farther 
point as to whether the plaintiff has any 
logal status for bringing this 6ait. The 
pliintiff was admittedly a cheh of the 
defendant's predeoassor - whose name was 
Bhagwat Das and he claims to ba an 
agitato rclaiveof the defendant ; he doaa 
not claim to be the defendant’s nsphew 
bnfc' to^ be the nephew of one of the second 
•Ouaiui of the defendant ;-he also is admitted* 



ly a guru bhai of the defendant, they both 
bavirg been chelas of the defendant’s pre- 
decaasor la 1915 the plaintiff brought h s 
aation against the defendant and he a^ked, 
firstly, that it might be declared that the 
plaintiff was entitled to the mohuntship and 
gadJinashini of the Astbal ; secondly, that the 
right of the defendant thereto has become 
exticob ; that he is not entitled to keep the 
property appertaining thereto and that his 
possession is unlawful ; thirdly , that a decree 
might be passed in his favour awarding him 
posse* sion and dispossessing the defendant ; 
and. fourthly , that an enquiry should be made 
as to the mesne profits from the date of the 
defendant’s marriage. The defendant raised 
various defence*; firstly, that the suit was 
barred as it had not been brought under the 
provisions of section 92 of the Civil Pro* 
cedare Code ; secondly , that marriage did Dot 
entail forfeiture aid that the defendant was 
entitled to marry without incurring any 
disability thirdly, he deniei having dealt 
illegally with or wasted or mismanaged the 
property ; fourthly , he denied that the plaintiff 
belonged to the family of his predecessor or 
that he was a Qotia or blood relation, and, 
lastly, he disputed, in any case, the claim made 
by the plaintiff to the succession on tte 
ground that he (the defendant) had initiated 
several chel s who were relatives of the 
family of previous mohunts . 

4 

A very Ia r ge quantity both of oral and 
d:cumentary evidencr, was produced before 
the Subordinate Judge, who, in the coarse of 
a loDg and elaborate judgment, came to find¬ 
ings to the following effect: — 

1. That the fact that the provisions of 
section i2 of tbe Code of Civil Procedure 
relative to the procedure to be adppted where 
litigation is contemplated in connection with 
public'charities had not been, adoptad was 
a bar to the plaintiff’s suit, in'so far as the 
question of wastage of the Asthal properties 
was concerned but did not debar him' from 
obtaining relief if the defendant by his 
marriage had put himself under such dis¬ 
ability as would prevent him from continu¬ 
ing to hold his mohunt hip. 

2. That there had in fact baen no wastage 
by tbe defendant of the Asthal properties, 

3 That the properties in suit were all 
properties ftttMhed to tbo Asthal and that 
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if the defendant lost h’s post as m hunt he 
wotll lose too proportion also. . 

4. That the plain'll? w,s nol an ag: a':io 
ecu io or even an agnatio relitke cf the 
defendant. 

5. That the defendant had in’t'a'ed Biiragi 
chela. 

6. That the defendant’* marriage did not 
result in forfeiture of hi9 cffija. 

The SubordInafe Jo-diare on there findings 
dismissed the plainti&’j claim with o:>sts. 
Some of these finding 3 , each as, for eximple, 
that on the question cf waste, have not been 
argued before this Court and indeed the 
oaso hop, I third:, been presented ti tl.ii 
Court in a somewhat diddront w»y to that 
in whioh it was pkcod before tho Subordi¬ 
nate Judge. To my m’cd there aro reeky 
hut two points which ha vs to be oenddered. 
These arc:— 

1. Id ss tho pWintdf any 'ozut siir.di to 
bring this 6uit in its pco?nt form ? 

2. If bo has, thru dreo the fact that the 
defendant has married result in his having 
to give up cfirco as nuhint if tho Asthal ? 

Now, with regard to tho first question, it is 
vGry important to redid what way tho plaint¬ 
iff himeelf placed hie claim in his plaint. He 
says in paragraph 3 that fortho purposes cf 
appointment cf a eucoe8 : or to tho reignirg 
mohunt tho said Asthal is a maurusl ore, 
that ie to eay, that the roigniDg mohunt 
has the right tc appoint one of hie Biiragi 
chda s as his heir, representative and 
eucoeseor under a deed or without it by 
giving him tilak, k ir.thi, chiddir and. 
pugii. It Las been the cusfom of the said 
Astbal that the reigning mohunt has been 
appointing one cf bis Biiiagi chelae belonging 
to his girhatti family as his heir, represen¬ 
tative and fatoeseor.” Now, so far, the 
defendant adn irs this and that the statements 
mode fcy the plaintiff are substantially 
correct, spec fioally doing so in paragraph 20 
of his statement cf defense. The plaintiff, 
however, then prcaecds to say, “it is also the 
custom of the said Asthal that if the 
reignirg mohunt die without appointing his 
successor cr heir or do any aofc whioh renders 
him unfit to remain as snob, the eldest cf 
an Vaisl nab Biiregi c'leUs who is also his 
agnate by desoent cr in case of there beiDg 
no sutb Vaishrab B.aiiagi chclr , the eldest 
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of his Vaishnab Biiragi guru bhatt who is 
his agnate by descent, would ba the. 
g id lino shin of the said Asthal and woali 
taka possession of tba properties appertaining 
thereto.” Tois part of the claim is stoutly 
denied by the defendant. In paragraph 7 
of his plaint the plaintiff claims tha*, as a 
cheli of the defendant’** predecessor and as 
the only girhasii chela of that mohunt he 
is the only person who is entitled to become 
the mohunt^ on the forfeitnre, owing to bis 
(the defendant’s) marriage, of the post and 
the appurtenant properties. It has been 
pointed out how it would appear that, so long 
a 3 it was possible, all mohunts of this Asthal 
have taken as their clclat and nominated as 
their sncrcj86or3 their agnatic nephews ; but. 
there is no evidence whatever, in my opinion, 
to show (and indeed th9r.e couli be none to 
fchow) that if, as in this evse, there wa9 no 
nephew, there was any coet )m of the Asthal. 
as to woo should funeel the mohunt ; for no 
osaasion ba^cccirred on which any question 
of what wa9 the proper method of suieession 
had ariier. It seems, therefore, to me to bo 
impossible that there should have been any 
evidence of oujtoaa &s is alleged by the 
plaintiff as to what was the nature of 
succession where a n ohunt had no Biiragi 
chdi belonging to his agoatio girhatli 
family. 

The primary question which has to be 
carefully onsidered ie, who is, the proper 
sue lessor to the mohunt of this Asthal. As 
has been mentioned before, the matter, 
hitherto has given riss to do difficulty fw 
the simple reason that eaob mohunt has in 
fact adopted, as his chela and suosa3Sor, bil 
agnatic nephe v. Oat of this £*et ariso 
several questions: firstly, does this fact 
ors itute a custcm which excludes the, 
so«c3ssioa to the mohuntship of any one who , 
is not an agnaiio relation to the oat-going • 
mohunt? What is the proper method of- 
succession? I think .that it is here of very 
great importance to see if there is anything , 
in the documentary evidence which helps in 
a decision upon this point and here must be 
no^.ed a document (Exhibit E) which is dated 
13ih of Karfcik 1007 F. S. (1599 A D.) , 
which constitutes a grant, from one Sri 
Nirpati Siogh in favour of the first mofcuaf, 
who i\ described as Fakirana Gosain Sri Hire • 
R wn Mohunt , of certain Bionzts, iu tba 
following terms:—“You shall fultivitt* grow 
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corn and settle the said Mouzi and you with 
your disciples and disciples of disciples shall 
enjoy the entire prodnae thereof. The Motzi 
should be treated as Ihirit mma and no 
resistance should be offered.” Now, it is 
pcrfeatly clear that, at any rate, with regard 
to this endowment it wee thought that a not 
unusual practise would he followed, namely, 
that each mohunt would be eueteeded by his 
chela . There is no idea in the mind of the 
doner that the chela successor must neoes- 
sarily be a relative of the mohunt. It is quite 
intelligible that, as a matter of family interest, 
it has been the praatice very naturally to keep 
the valuable properties appertaining to this 
Aetbal in the bands of the mohunVs family, 
but it is very diffiault to say that it is 
possible to ais3it that any exalueive custom 
has been established wbiob would prevent a 
mohunt. should he 60 wish, from appointing 
as his successor a chelx who is not necessarily 
a member cf bis giihas'i family. The 
question is whether, it a mohunt choco to 
appoint as hie successor one of his chela* who 
is not) a relative, the family of the mchunt 
could successfully oppess such an appointment. 
This- point, namely, that there san be no 
exclusive custom in tbia Aetbal that the 
devolution of the mohuntship must fell upon 
& blood relative, b8s been very forcibly urged 
before this Court by Mr. Hasan Imam, 
Counsel for the respondent. It is contended 
by him that, as it is possible here to 
trace the nature of the original b rant of, 
at any rate, a portion of what now forms the 
ABtbal properties and that as in that docu¬ 
ment the usual succession from mohunt to 
chela is contemplated it iB not competent for 
the donee and his successors to graft on 
to the conditions of this grant any custom 
which would restrict the devolution of the 
incumbency to the family And it is also 
pointed out that in numerous other documents 
which indicate the manrer in wh;ch other 
properties became appurtenant to the Asthal 
there is nothing to indicate any form of 
restrio'ive devolution. I am bound to eay 
that it seems to me that this argument pos¬ 
sesses considerable forse but when one con¬ 
siders that for a00 years the incumbenoy has 
been maintained strictly within the family by 
the adoption by the reigniDg mohunt of his 
agnatic nephew I am inclined to think that 
it Would he contrary to gooi sense to depart 
twin that practice. ■ But there is more than 


this to bo raid abcu^ the matter. It would 
appear quite clear that this point was not 
raised before the Subordinate Judge and is 
raised now by the respondeot as what is 
practically a new case on appeal and one 
which the plaintiff has never bad a proper 
opportunity cf meeting. The Subordinate 
Judge writes in his judgment “it ij an admit • 
ted fast that the mohunts of Sitamarhi Asthal 
must be a Gcur Brahmin connected with their 
natural family.’' AgaiD, in paragraph 20 of 
the statement of defence it is definitely stated 
that “the custom and usage alleged by the 
plaintiff in the first part of paragraph 3, to 
wit, that the Sitamarhi Asthal is a maurusi 
(one that goes by descant) Asthal and a chela 
related by blood to the . reigning mohunt 
euccaeds on the dem's) of reigning mohunt , are 
substantially correct.” It is also quite clear 
from the defendant’s own evidence that the 
tradition and the method cf devolution was 
in fact elvays normally to ba followed if 
possible and he states * in case I had died 
immediately after Bhagwat Das’c death, 
Righubir Das who is a chela of Bhagwat Das 
and who is 1117 agnate’s eoosin’s son ( mohunt 
Janki Dis’s eon) would have become the 
mohunt after me,” The plaintiff’s own 
oase is, of course, based upon the necessity for 
maintaining the agnatic tradition, To my 
mind, therefore, there is no doubt that before 
the Subordinate Judge the 7 whole case pro¬ 
ceeded on the common ground that there did 
exist a definite custom that the mohuntship 
and possession of the properties of the 
fciitamarbi Asthal were limited primarily to 
chela* who are blood relatives of the deceased 
or tbe outgoing incumbent. I do not think, 
therefore, that it is possible to allow the 
respondent to raise this question at this 
stage. 

Having now disposed of this point, I think, 
before proceeding to the next, it is desirable 
to endeavour to ascertain what is really 
meant by tbe use of eertain phrases whioh 
seem to have beensemawhat loosely utilised. 
We see the words “natural family” "giihasti 
family” and “blood relation,” and tbe question 
really is, whether they are used as intended to 
have the same meaning; san they be utilised 
in the ordinary way to denote sognatisas well 
as agoatie relationship P Here, agaiD, I think 
that tbe ease before tbe Subordinate Judge 
proceeded op tbe assumption that an agnatic 
chela of an out-goiDg mohunt would take pr#* 
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ference over aDy other chela ; and it would teem his claim not. only on being anagnatio relative 
from what the defendant bimBelf Btates that but alto on being a guru bhai cf the 
if he hsd died without having appointed any defendant. There is nothing, however, which 
chela , an agnatic chela cf his predecessor I can see in the evidence, whioh can 
would succeed to the post. This, ooupled with possibly substantiate bis slaim to ruoceed 
what I bave stated above, shows, I think, that to the incumbency merely as a guru bhet 

the belief of those connected with the Asthal of of the present holder of the position and 

whatever party they may be was that, in the his status must, apart from aDy other 
event of there beirg no agnatis chela of an queetior, be, in my opinion, dependent 
out-going mohunt any agnatic relative who had upon whether he is or is Dot in faot an agnatic 
been a chela cf ary mohunt cf the Asthal relative. Now, on this very importart 
would succeed. Bat the matter has to be question there was a great deal of evidence of 
followed out a little further ; the question is an extremely contradictory character and 
whether this insistence on the agnatic sue- the two stories put forward respectively 
cession would, in the event of the cu'-going by the plaintiff and the defendant are 
mohuut having appointed chelos who completely in cor flict. The plaintiff maintains 
though not agnates were cognatio relatives that be is, what I suppose in English 
or who perhaps were not 6ven relatives at all, terminology would he called, a third 
have the effect that such chelae of the out*go* cousin of the defendant on the father’s 
iog mohunt would be preferred in the sue- Bide. The de r endant, on the other hand, alleges 
cession to an agratie relative who was a that the plaintiff is not an agnatic relative 
thela of an earlier mohunt This is tie at all but that he is conneoted with him 
natural question which is the next one in this by the faot that his (plaintiff’s) brother’s 
case which rises for consideration, for it is sen married the defendant’s Diece’s daughter, 
here admitted that the defendant bas The Subordinate Judge has examined the 
appointed chelce, that these c\elas are not voluminous evidence at considerable length 
agnatic relatives bat sem**, at any rate, and with considerable care. He comes to 
of them are cogDatio relatives. There is the oonolusion that the plaintiff bas failed 
really nothing macb whioh can possibly gnide to prove that he is an agnatic relation, 
one in coming to a definite decision upon this I think that it is conceded by the defend- 
point ard perhaps it ie unnecessary to say ant and certainly there is ample evidence 

more than that whilst, on the one side, one to show that the plaintiff was not only a 

sees the principle (indicated in the grant) person of considerable importance in the 
that the mohunishtp shoold descend to a affairs of the Asthal but was connected 
mohunt*e chel on the other side, one has in some way with him ; he was undobtedly 
the strong impression of traditional necessity a chela of the defendant’s predecessor and 
for keeping the incumbency in the a guru bhat of the defendant. There is 
agnatic family. If a oogcatic chela of however, very little documentary evideroe 
the out-goirg mohunt would not be pre- in support of the plaintiff’s claim to relation- 
ferred to an agnatic chela cf a prior ship of an agnatic character. In Exhibit 1, 
one, it is obvious that a chela of an out- whioh is a deed dated the 8th Dscember 
going mohunt who was not even a cognatic I£OA, executed by the Mohunt Bhagwaft 
relative could not bave aDy priori!y over Das in favour of the plaintiff’s brother 
a chela who wes an agnatio relative of a and others, a certain passage recurs which 
prior one ; and, if one eared to explore is thus translated, 4< but Bamautar Missir 
this matter still fartier, it m : gbt be of (this person is admittedly the plaintiff’s 
importance’ to ascertain whether any agnatic brother) and others are related to the 
relative, who was properly trained and glrhaiti family of me, the declarant." 
qualified to be a mohunt , would not be The important word here is the word 
preferred to any cm eUe even though be 'related’ and the Subordinate Judge, who 
may not have been a chela of any cf the gives the passage in the vernacular, doec 
r nohunts of the Aethal. not consider that the werd there need 

recessarily connotes aDy agnatic relationship. 

Bat in addition to this, t, e. t a claim as The learned Subordicate Judge in coming 
agnatic relative, the plaintiff also bases to tbia conclusion has taken into account 
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ala d a passage in Exhibit D which is a 
deed alio made by the Mohunt Bhagwat 
Das on the 9th of December 1904 in whiah 
a word ooaarred which is again translated 
“related”. The two words in the two 
doenments are in fast aonneated, that in 
the first being “WiAfim't ni** whilst in the 
latter the word is "niTta”, All that the 
learned Sabordina+6 Jodge aan deaide on 
this point with regard to these doenments 
is that the word “ liihtamand ” might 

inelnde either agnatic or oognatia relative?. 
However, there is another way in wh:cb 
this document, Exhibit 1, has been utilised 
by the defendant ; it is to attempt to 
destroy the statement by the defendant 
that the only relationship between the 
plaintiff and the defendant is through the 
plaintiffs brother, Ramantar Mhsir, by the 
latter’s son’s marriage to the defendant’s 
nieos’e daughter; it is ntilised io this way: 
it is said by the defendant in his evidenae 
that this marriage too!r plaae some 12 or 
13 years ago ; the defendant gave his 
evidenae in August 1918 and it is pointed 
out, therefore, that it would seem that 
Exhibit No. 1, whiah was dated the 8)h 
Deaember 1904, was probably executed 
before the marriage and that, if that was 
really so, there was some aonneation other 
than that through the marriage between 
the plaintiff and the defendant or other¬ 
wise he would not have used in that deed 
the word translated as “related”. I &m 
not at all sure, even supposing that it was 
•learly proved that the marriage took 
piase after the exeaution of this deed, that 
the expression in the deed proves anything 
•occlusive, albhogh I think it is not at all 
improbable that in some way or other the 
plaintiff was aonneated with the family of 
tbe mokunts, But the onus upon him, of 
course, is to prove bis agnatia connes- 
tion without aDy doubt. The Subordinate 
Judge goe 9 through the oral evidence 
given in favour of the plaintiff at some 
length and with one or two exceptions speci¬ 
fically referp, J think, losll those witnesses 
who speak as to the relationship. I have 
myself made an independent analysis. There 
is, first of all, the plaintiff himself who says 
that Bhagwat Das the mohunt who was the 
defendant’s predecessor was esusin to tbe 
plaintiff’s father and he gives a detail of 
relationship which aan be worked out in the 



following table: 


Mohunt s. 

8 

Hiram, Mohunt No 1, 

Birbal Das, Mohunt No. 2, 
Dharam Das, Mohunt No. P, 
Raraprasad Das, Mohunt No. 4, 
Kamratan Das, Mohunt No. 5, 
Shyara Narain Das, Mohunt No. 6, 
Bhagwat Das, Mohunt No. 7, 
Siaram Das, Mohunt No. 8, 
(defendant). 


JAGAT NABAIN MISSER 

Siaram (migrated to 
Necknampore) 

I 

r 


Birbal 

Misser. 


w 

Prasad Misser. 


r 


Niruial 

Misser 


f 

Dharam 

Misser. 


Suphal 

Misser 


—Y . 

Kanai Miseer 

J 


r 

Rattu. 


Dalhu 


r 


Sheodyal 


Sheo Sabai. 


\ 


Ram Saibai 

I 

- 


Bhagwat. 


Rarakisbun 

I 

Sheoknmar. 


r 


r 

Gopal 

I 

2 sons. 


r i 

Bodbu Shambodhi, 

. I_* 

-1 

Jaikishun Ram 


Rambuksh. 


r 

Ramantar. 


I 

Raghubir, 

(plaintiff.* 


1 


Hanuman. 


His brother supports him, but the Subordi¬ 
nate Judge does not feel that he aan ssvept 
tbeir evidence as in any way reliable or 
trustworthy as they are such deeply 
interested parties. There are numerous 
witnesses who in some sort of way support 
tbe plaintiff's story; for example, the plaint¬ 
iff’s witness No, 4, who is a mohunt , states 
that the plaintiff was a ( nephew of the 
defendant* predecessor ty “natural relation¬ 
ship,” but, as is pointed out by tbe 8ubordinote 
Judge, hia means of information were simply 
that he bad been told by the defendant’s 
predecessor that a Brahimin of his brotherhood 
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^ho bad become his chela Booked hisfood; and it 
is Blear tbat the word “brotherhood” does Dot 
necessarily indisate agpatis relationship bat 
merely religious fralerDity, Plaintiff's fifth 
witness is a Zemindar; be also Bays that the 
plaintiff is by “natural relation” a nephew of 
the defendant. He says tbat be beard tbat 
tbe plaintiff was the defendant's predecessor's 
nephew from the defendant’s predecessor 
himself ; be sannot say when this was nor 
bad be ever seen any genealogical tree. 
Plaintiff’s witress No. 7, who ie also a mohunt y 
simply slates tbat tbe plaintiff was ‘ tbe 
nephew of tbe defendant's predecessor” 
bnt be dees not sty bow be acquired this 
information. Plaintiff’s witness No. 8 is a 
Pundit; be states tbat tbe plaintiff is a 
6cn of a “cousin brother of Bhagwat Das 
(t. e. defendant’s predecessor) in tbe natural 
family,** This witness states that he was 
a Pandit at Sitamarhi Astbal but tbe 
Subordinate Judge discards his evidence 
entirely, on tbe ground that he was not 
tbe Purohit at the Sradb of tb6 defendant’s 
father and mother and bad presumably no 
speo r al means of ascertaining the family 
hietory. Pla*‘ntiff’B witness No. 9 was a 
chela of defendant’s predecessor ; be says 
tbat tbe plaintiff wea tbe nephew of defend 
ani’s iiedeeeetor by natural relationship but 
be also states tbat be had no particular know¬ 
ledge of the family history aid has nevir seen 
any genealogical tree. Plaintiff’s witness 
No. 11 is a Zemindar ; be simply states 
tbat tbe plaintiff ie a nephew of Bhagwat 
Das by natural relationship. He cornea 
from Necknampur which, be state?, was the 
birth plaoe of tbe ancestors of Bkagwat 
Das’s family; be states tbat be knows 
their genealogical ‘history. Plaintiff’s wit¬ 
ness No. 17 i§ a chela of tbe Sitamarbi 
Asthal; he Rays tbat tbe plaintiff i* 
a son of the cousin of tbe defendant’s 
predecessor according to natural relatiorship. 
•The Subordinate Judge does not seem to 
have mentioned this witness nor tbe 
following two of the plaintiff’s witnesses, 
namely, No. 21. who is aleo a chela of tbe 
ABthal, and Beys that tbe pl&iatiff is a 
nephew of tbe defendant’s predecessor 
by tat oral relationship and No. 22. another 
chela of the Asthal, who cays tbat the 
plaintiff was the brother’s son or 

cousin’s con of the defendant’s predecessor. 
The Subordinate Judge does not consider that 
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these witnesses belonged to tbe plaintiff’■ 
natural family or that they conld have bad 
anything more than a superficial or hearsay 
knowledge of what they stated. It is perhaps 
hardly neeefsary here to observe tbat two 
circumstances are here present ; the first is, 
tbat there is no doubt that tbe present 
dispute has split these who are sonnected 
with the Asthal into two sides, some of 
whom vigorously support tbe plaintiff 
throughout, whilst others Btrongly - uphold 
tbe defendant, whilst secondly it, is, of course, 
quite easy to obtain persons on either side 
pimply to some forward and speak to a 
relationship between persons in bold state* 
ments which it is almost impossible to 
•ontrovert except by showing them to be mere 
matters of hearse y or at any rate to be unsup¬ 
ported by any docamentary evidense or 
derived from any effective authority. Now, 1 
am far from saying that the plaintiff has not, 
in view of the number of witnesses which he 
has called and in view of hie own evidence, 
made cat some kind of case in favour of bis 
claim to be an agnate of tbe defendant bnt 
be is met by a very large body of evidence 
given on behalf of the defendant which 
absolutely contradicts the evidence given on 
his (the plaintiff’s) behalf. The Subordinate 
Judge considers that the evidence of the 
witre'Fei for tbe defendant is considerably 
stronger than tbat given on behalf of tbe 
plaintiff and he, therefore, came to the conclu¬ 
sion that tbe plaintiff was not an agnatic 
cont-in of tbe de'eodantand was not connected 
with him as an agnate at all. Tbe evi fence 
put foiward on behalf of tbe defendant in 
connection with thin point consists of tbat of 
defence witness No. *1 who is a chela ; he 
Btates tbat the plaintiff was not an agna+e 
of defendant’s predecessor whose agnates 
had never lived at Neckrampur but whose 
ancestors were lesident at Misraalia in tbe 
District cf Sbababad. He states .farther 
that the defendant's predecessor himself 
told tbe witness tbat the pla ; ntiff was not 
his agDate. The defendant himself states 
that his family has many agnatio relations 
at Misranlia where his agnatio family and 
ancestors reside and that cone of tbe 
mohunte of Sitamarbi were ever born at 
Neikij&mpar. He gives a lorg account of 
hie version of tbe family-tree which is quite 
different to that pat forward by the plaintiff. 
He denies fl*tly tbat the plaintiff ia an aguate 
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and states that he has no knowledge of riheo 
Dayal whom the plaintiff declares was h's 
great grand-father. He says that the on’y 
connection between him and the pla'nfiff 13 
that a daughter of his sister's daughter 
married the plaintiff's brother's son. The 
defendant says also that be did see a 
genealogical table once of his family at 
their family seat at Misrau'i* with one 
Mohunt Jagannath Das. This certaii ly did 
not soLtiin the dessent as claimed by the 
plaintiff. Finally, he declares positively that 
he has himself personal knowledge of the 
nature of the relationship between the 
plaintiff and himself which is merely that 
of the marriage. Defendant’s witness No. 6 
is a chela of the defendant’s predecessor 
residing at the Sitamarhi Math. He states 
that the plaintiff does not belong to the 
defendant's family, that is to say, his natural 
family. He also says that the defendant’s 
predecessor, who had adopted the defendant 
as his chela and snosessor, was anxious 
that the defendant shculd marry because 
there wbb no other agoatis male member 
in hia family, using these words, I wish 
to marry Sita Ram Das («. e ., the de f endant) 
as there is no other male member in my 
family. Otherwise the Qadi will go to 
another family.” The defendant’s wi neea 
No. 9, who is a Zjnrndar resiling in 
Darbbanga Distiict, says that the defendant’s 
predecessor was anxious that the defendant 
should marry because theie was no <tb(r 
man to succeed him. This wifcoees stati s 
that the defendant’s predecessor openly 
Btated that the plaintifF did not btlmg to 
his (defendant’s) family and that it was 
observable that on the cccassion when news 
of the death of one of Bhagwat Das’a family 
at Misraolia was brought to Sitamarhi, 
although the defendant and Bhagwat Das 
observed Asautb, the plaintiff did not do 
so; and that it vias on that occasion that 
Bhagwat Das stated that the 1 laintiff did Dot 
belong to bis family. Defendant’s witness 
No. 10 is the personal eervant at Sitamarhi 
Asthal. He seems to be a hereditary officer, 
his father and grand father having served 
there in the same capacity to previous niohunts. 
He states that the plaintiff docs not belong 
to defendant's family and that he himself 
never saw the plaintiff observe Asauah in 
the ease of the death of any members of the 
.defendant’s family. The next witness No, 
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11 13 a cultivator residing at Janukpurin 
the Di«tri»t of Mu/Ufferpnr; he is from 
the Misranlia family to which the defendant 
brings and he states that none of his 
ancestors had ever settled at Neoknampar, 
thus contradicting the plaintiff’s story of his 
dosoent from Sheo Dayal who is alleged to 
have migrated from Misranlia to that place. 
This witness deposes that Bhagwat D is is of 
his owd family and an agnate and he states 
dtfi oitely that the plaintiff is not his or Bhag¬ 
wat Dai’s agnate. He says that he cau tell 
the names of his anc:stors op to the 11th 
degree of assent, 'fhe next witness is one of 
the Pc r >hi f s of the S.tamarhi Asthal (defend¬ 
ant’s witners No. 12); again, this man 
appears to have ooaupiod an hereditary otfiae 
as bis father and grand-father had under¬ 
taken the same daties. He knows that the 
defendants ance'fcors same from Misranlia 
and that the plaintiff is not an agnate of 
Bbavwat Das. Defendant’s witness No. 13 
ia a Zemindar living at Misraolia; he gives 
a long family trail and claims to have had 
with the mohutits of the Asthal a common 
descent. He knows tho plaint.ff whom he 
says does not b. I mg to his family and is not 
his agnate. He appears to have eemo 
considerable knowledge of his own family 
history. Defendants witness N >. 25 is a 
cultivator also residing at Mi*raulia aod an 
agnate relative of the defendant’s family ; 
he al fi o knows the plaintiff whom he says 
is ee rtainly not an agra e of his family. 
Defendant's witness No. 2o ia also a cultiva¬ 
tor at Misranlia and again an agoatio relative 
of the defendant. Hs supports the other 
witnesses and denies that the plaintiff is his 
agnate ; he seems to know a good deal of 
his family history. Defendant's witness 
No. 32 is a mohunt living at Misranlia and 
an agnatic relative of the defondant; he 
states that no branoh of tie family ever 
jetilad at Neskoampar, alttungh a branoh 
se'tled at Jannkpur and auoi her at Sitamarhi; 
the family was settled at Mi^raulia; he pro¬ 
duced a genealogical table (Exhibit M) 
whioh he says be obtained from his grand¬ 
father. This apparently does u.t inolade the 
plaintiff’s family in any way ; he denies that 
the plaintiff is an agnat.c relation. Although 
the fc’uooidinate Judge docs not attaoh muoh 
importance to this genealogical tree (Exhibit 
M) which he thinks could ea ily have been 
writ:en out for ithe purpose, he does attach 
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great importance to tbe presence aDd testi¬ 
mony of such a large number of bis 
family in euppcrt of bis (defendant’s) 
statements. He points out that it is 
very strange ibat rot a sirgle man of 
tbe Misser family comes from Misraulia to 
support the plaintifl’s allegation. He states 
that be cannot believe that all these men 
would have spok( n untiu’y and juggled with 
tbe Eames of their own ancestors iu order to 
support tbe defendant There is no doubt 
that tbe evidence given in support of tbe 
defendant as to tbe «aee is distinctly strong. 
Numerous members of tbe partisular family 
to which tbe defendant admittedly belongs 
and to which tbe plaintiff desires to show 
that he also belocgp, have given evidence 
denying that tbe plaintiff is an agnatic 
relative. The plaintiff’s story that bis 
ancestor?, originally residing at Misraulfa, 
migrated to Necknampur (thus accounting 
for tbe practical separation of the branches) 
dees not seem to have been adequately 
established. Tbe Subordinate Judge has 
weighed tbe evidence given on both sides. 
He bas seen tbe witnesses and be bas come 
to tbe conclusion that tbe weight of evidence 
is undoubtedly in favour of tbe defendant. 
Unless I tculd see ve»y strorg reasons for 
rayiDg that tbe Subordinate Judge was wrorg, 
1 tbit kit would be altogether improper to 
disagree with tbe conclusion to which be bas 
come; and, indeed, on reading through atd 
considering carefully tbe evidence on both 
sides, 1 lave come to tbe conclusion that the 
Subordinate Judge was quite right; I tbitk 
that tbe plaintiff by bis evidence succeeded 
in givirg to bis claim to be an agnatic 
relation of tbe defendant some semblance of 
plausibility; I do not,however, think that tbe 
evidence put forward on his behalf ip, when 
it bas been eo seriously challenged and 
strongly me*, itfficient tn prove conclusively 
his story. If tbe plaintiff is not an agratic 
relative, be, whatever mey be tbe other 
circumstances or whatever may be the other 
questions for dcc'sioD, dearly has no locus 
standi for bringing tbe present suit. Tbe 
matter is, tbei eforr, substantially diepoeedof 
by the view which I take of this point. 
As, however, it is possible ibat tbe ease may 
go further it is perhaps desirable that I 
should express iry opinion epen (e:fcin 
otter points which Lave been rniGcd. Tbe 
fiist of these is whether the plaintiff is 


debarred fron bringing this action because 
be bas not taken the steps which, under 
cartain circumstances, are laid down by 
section 92 of the Oode of Civil Procedure! 
This section reads as follows : — 

' (O In tbe case of aDy alleged breach of 
any express or constructive trust created for 
public purpo3ea of a charitable or religious 
nature, or where tbe direction (f tbe 
Court is deemed neceseary fer the ad¬ 
ministration of aDy each trust, tbe Ad¬ 
vocate* Genera), or two or more persons 
having an interest in tbe trust and 
bavirg obtained the consent in writing of 
tbe Advooate* General, may institute a 
suit, whether contentious or not, in the 
principal Civil Court of original jurisdic¬ 
tion or in any other Court empowered 
in that behalf by tbe Local Government 
within tbe local limits of whose jurisdiction 
the whole or aDy part of tbe subject- 
matter of tbe trust is situate, to obtain a 
decree— 

(a) removing any trustee ; 

“(6) appointing a Dew trustee ; 

“(c) ve6tirg aDy property in a trustee ; 

(d) directing accounts and inquiries ; 

(e) d« elating what proportion of tbe trait 
property or of the interest therein shall be 
allocated to any particular object of the 
trust ; 

“»f) anthorfz‘rg the whole . or any part 
of tbe trust-property to be let, sold, mortgag¬ 
ed or exchanged ; 

“f Q ) i e‘.tl : r g a scheme ; or 

“(A) granting such farther or other relief 
as the nature of tbe case may require. 

“(2) Save as provided by tbe Religions 
Endowments Aot, 1863, no Bait claiming any 
of tbe reliefs specified in sub-section (1) shall 
be irsliteted in respect of any such trnst as ia 
lie ein referred to except in conformity with 
tbe provisions of tbateub section.” 

The Subordinate Judge thought that a mo- 
hunt of an Astbal being merely a sort of trus¬ 
tee oan be n moved from his office if be is guil¬ 
ty of viclatioD of his trust and that tbe plaint¬ 
iff was barrel by section 92 from claiming 
aoy i ©lief against the defendant on account 
oi tbe alleged waete of the trust property bob, 
on vbe other Land, tbe Subordinate Judge 
thought that section 92 did not debar the 
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plaintiff 'from obtaining the relief which be 
nought on the grcund that by the defend¬ 
ant’s marriage ha (the defendant) hid 
forfeited his office. It should be observel 
that what the plaintiff c’aimB here in his 
plaint does not altogether contemplate merely 
masters which aie oomprirei in seotion 92, 
for he claims, as in his own right of sncce > 
sion, pcsseseion of the propertns as well as 
the position of t nohunt on the ground that 
tie defendant has forfeited them owing, 
amongst other reason*, f o the fact that he 
has marrie 1. Although it may be tha*\ 
mirgled with this applicition, there is also 
a elaim based upon an alleged • breao i cf 
trust, such as is contemplated under sect.on 
92, 1 hardly imagine that a olaim for ejeat- 
ment and possession of the character made 
in the present case, such elaim being based 
upon an alleged personal r?gbt of the plaint¬ 
iff, is cne wbith cm be regarded as 
falling within the purview of section 92. 

1 do net think that it is necessary to 
oemneutinany way npoo the question as 
to whether the defendant wai guil'y of aoy 
cf the charges wli:hwe e krought agamst 
him io connection with waste or misappio* 
priation cf the property appertaining to the 
A«thal, for the point has not b=en raised 
here in this Oour^ although befoj e the Subor- 
dirate Judge it was ftroigly urged but 
decided by h m in favour of the defend¬ 
ant 

The oily other question for consideration 
is as to what, if aoy, is the effect apon ti e 

position cf the defendant in relation to his 
mohuntthip proiucad by the admitted fact 
that he has contracted a marriage alliance. 
It must be eonfesaed that, when entering 
x upon this question, one tiads oneself con¬ 
fronted wilh considerable diffiinlties. These 
difficulties pretent themselves from more 
than ona direction, In the Brsfc plac?, one 
is plunged into the extremely intricate sea 
cf observances aod traditions which surround 
the bierareby-of the Hindu pr.esthood; second¬ 
ly, one is met with a ma : B of evidecoa much 
of wLieh appears to be entirely contradictory 
although in some oases addacei by witnesses 
wh'Hie obaracter and credibility one would 
think were normally beyond criticism. I 
am trying,* however, to think that to a 
large extent mioh of what appears to 
Lethe onfles bitween what »a staged by 
|omt of the witnesses - on the part of * the 


plaintiff and some of those on behalf of the 
defendant is due to the fact that some of 
the technical religions o.* semi-religious 
words which are used by them are not 
always used in precisely the same sense ; 
and, from what I have been able to gather 
during the bearing of this appeal, it is 
certainly the case that some of these phrases 
are in ordinary parlance often utilized in a 
somewhat Ionse fisbioD. S> far as it is of any 
vaiur, how aver, in the plaintiff’s favour, a 
stirt in the consideration of the qcestioa may 
bs made by the admitted fact tha f , from the 
c mmeneement of the foundation of this 
Antbal in 1599, all the mohunis have. been 
cjlilates until the defendant, the 8;h 
mohunt % chosa to marry. There is also no 
doth; that the fact of his having done so 
has been the, or ona of the, cai83s which has 
given rise to this expensive and protracted 
litigation and has given umbrage to some of 
thesa who are connected with the Aitbal. 
It mast not, however, be lo9t sight of that 
the incambenoy of this Aetb&l is a valuable 
and coveted possession and probably one from 
which the incumbent can deiiva possibly both 
for himself, his family and his adherents 
and, for all I know properly, a comfortable 
livelihood. There is nothing, so far as I 
can ascertain, in the documents which have 
been produoei in this case to show that 
aDy condition of celibacy was extrinsic illy 
imposed opon ths holders of the mohuntship. 
It mar, however, be contended, with some 
foroe, that if the custom or usage or tradi¬ 
tion of succession by agnatic chelis (mention¬ 
ed at an earlier stage of this judgment as 
obtained since the foundation of the Asthal) 
is to be regarded as a defiaife custom now 
binding upon the institution and which 
cannot proparly aod legally be departed 
from (unbss, of course, no agi a is relation 
quaifijd for the pest existed) and one to 
which effect must be giver*, it ie difficult to 
see why this tradition of celibacy extending 
over a like period should not also be recognised 
as a custom equally obligatory upon the in¬ 
cumbents of the Asthal. Indeed, in some 
respects it may be thought that the presump¬ 
tion, in favour of the tradition of celibacy being 
obligatory, might baconsidere 1 as stronger than 
that of the agnatic succession ; for whilst the 
latter can be clearly co nprehen led owing to 
ths natural dative to retain tne heceits d^-r.ved 
from the Asthal in .the hands of the family 





474 INDIAN CASH. 

EAOHDNaTH DAI t. 8BEO KUMAR MI8SIR. 




the former is, speaking: generally, a depar¬ 
ture from the normal and is a self-imposed 
condition which essentially is not usual in 
ordinary human life. 1 have, however, at an 
earlier stage of my observations already dealt 
at considerable length with the question a9 to 
the binding character and the usage of agnatic 
sacoessior. I have pointed out that it was a 
custom which, so far as this case is concerned, 
had, in my opinion, not been in iisue between 
the parties and that, although I wa9 inclined 
to think that after so long a period it might 
be regarded as a tradition which should 
rightly and properly be always followed, a 
decioion as to this point did not arise in 
this litigation and shonld not perhapj be 
allowed to be raised in this Court, The 
position with regard to the necessary 
celibacy of the mohuntt of this Asthal has, 
on the other band, always beeo, together 
with the relations' ip between the plaintiff 
and the defendant, the principal point at 
issue between the parties to this litigation. 
I must admit that in my mind I think that 
tha very fact that none of the mohuntg of 
this Asthal have ever married hith«rto pre¬ 
sents the plaintiff wi.h a strong p~ima facie 
case ; but, on the other hand, it must be 
remembered that up till now the adoption 
by eash incumbent rr.ohunt of his nephew 
as his chela and saco3ssor has presented no 
difficulties. The defendant himself states 
iu his evidence that his prjc eoessor, the 
mohunt Bhagwat Da?, observirg that this 
tradition of nepotic sueoeeeion was in most 
serious dangtr of comiog to an end denred 
that the defendant thonld marry iu order, 
pietumably, to retain the v.ohuntahip and 
the benefits derived from the prop.nice 
appertaining to the Asthel iu close agnatic 
succession contemplating that the devolution 
would descend upon a son who might be 
born to the defendant. Thia testimony may 
or may not be true but it sounds plausible 
and,if credit should be attached to it, it 
shows that the tradition of celibacy was not 
thought to be more than a seif*denyirg 
ordinance iu uo way inviolable and one the 
practicing of which did not affect the teuure 
of ary incumbent who so contracted a mat¬ 
rimonial conceition, Although, therefore, 
at first sight, one would be inclined to thick 
that the fact that for over three oenturies 
no mohunt of this Aetbal had in fact married 
constituted a strong presumption in favour 


of ecclesiastically obligatory celibicy of the 
holders of the office, I think that, it is 
legally necessary to look at the matter .from 
a somewhat broader point of view and to 
consider whether as a fact there is any clear 
reason to think that marriage by a mohunt 
would necessarily, result in the * extremely 
grave effect that he should in law be 
compelled to abdicate or be capable of ejec¬ 
tion from his position. I feel very great 
diffidence in venturing to enter into the 
tangled paths of the doctrinal and dogmatic 
rales which govern the priests of 1 the Hindu 
religion, or in particular, of all those sections 
of it to which it is supposed that the mohunt 
of this Asthal must adhere, and I .am afraid 
that my effort! so to do must of necessity 
appear to those who are thoroughly familiar 
with the subject as somewhat elementary; and 
I cannot help feeling that in matters of this 
kind it might be advantageous if the Legisla¬ 
ture could devise some tribunal oomposad of 
clerics assisted possibly -by some chosen 
from the laity which could deal with quec* 
tions of this character in a more complete 
manner than they can be dealt, with by 
persons who may be of a different faith, 
unversed in such religious or sectarian 
practici s and only schooled in the originary 
principles of jurisprudence. However, the 
matter has to be faced and I aeeordingly 
venture to give a short cnmma~y of what 
I assume to be a real is >ue between the 

parties. The position may roughly be record¬ 
ed thus :— 

A guru, a holy man, who was the ancestor 
of the defendant, migrated from Misraulia, 
his family home in the Shahab%d District 
in this Province, about the end of the 16lh 
century and took up his station near a tank 
of water at a place then known Us Sulcohini 
but now called Sitamarhi. This locality 
was a very famous one in Hindu mythology 
because the belief was that, after the con¬ 
clusion of the ancient Sagas of Hindu folk 
and religious-lore, the goddess SUa who had 
been there transported arose from a crucible 
unearthed where this water now stands. 
This Archaic legend seems to correspond to 
seme extent with the western Aryan myth 
of the b’r h of Aphrodite. Thia worthy 
guru evidently succeeded in at^rastiug 
interest from the great personality of the 
neighbourhood, for he obtained the grant in 
November 1599 of the Maaza now known as 



J 


V*L LXYII] INDIAN 

RAGBUNATH Dli t>. SHIO KUMAR MI8BIR. 

Sitamarhi to which reference has already 
been made; and, eventually, a building was 
erected near the tank where the principal 
deity of the Hindu pantheology worshipped 
was Sri Jank'ji Maharani; this goddess is 
regarded as the daughter of the god Janaka 
and the goddess Sita. Prosperity and 
accretions of property gradually came and 
the Acthal is now a very important one. 

Now, it is agreed tha*, in connection with 
the worship of the great god Ram, there have 
been several revelationists ; one of these was 
named Ramanand whose work lay in the 
]2th century; a later teacher who appears 
to have been of a more liberal type was 
Ramanuj. According to the theory which 
is put forward on behalf of the plaintiff, tbs 
followers of Ramanand are more asceiic 
than the followers of Ramanuj ; and I think 
that, broadly speaking, this may be regarded 
as correct. The former, it is said, may not, 
the latter may, marry. We see the same 
kind of difference in the priesthood of various 
branches of the Christian Church in which, 
though Roman Catholic Priests must ba 
single, tbe Greek Catholic Clergy need not 
be so although a Bishop of the Greek 
Catholic Church cannot ba a married man 
although he may be a widower ; whilst, in 
the .Anglican community, there is nothing 
in the nature of enforced oalibaoy of any 
kind. We here come to several moot 
points relating to phraseology. It is eaid 
on behalf of the plaintiff that a mohunt who 
belongs to the Ramanandi sect cannot 
marry ; whilst in regard to the Ramanuji 
sect it is said that there are two classes 
the first beiDg called “Aabarya,” who are, 
what may be described as, lay teachers aod 
upon whom calibacy is not imposed, the other 
portion consisting of what are called Bai- 
ragir,” who are ascetics and who, having out 
off their connection with all worldly matters, 
must be celibate. It io here that we begin 
to experience confusion with regard to the 
use 'of particular vernacular expressions and 
it is fquite obvious, after reading through the 
evidence, that many of the witnesses did 
not mean with precision exactly the same 
when they were using tl e same words. 
The principal controversy arises with regard 
to several vernacular words with which, to 
the best of my ability ,1 shall now try to 
deal. The first of these is the word 
“Bairagi”; 1 suppose that this word means 
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“withdrawn from worldly affairs” and 
perhaps in its primary sense it was intended 
to sonvey the idea of ecniplete asceticism, 
that is to say, an eremitic life in which the 
individual cat himself off from his worldly 
desires and environments and retreated into 
a condition of isolated contemplation of 
things divine; but there is no donbt from 
the evidence before me that this word has 
long sinse ceased to have any such restrictivs 
meaning and it would Beem that it now 
almcst only has the significance of a person 
devoted to religion and does not itself in aDy 
way contemplate the necessary incidence of 
cslibacy. The next word wl ioh gives rise 
to some difficulty is tbe word “Birakt.” 
This word is found prefixed to the word 
“Bairagi” and it would be seen to con¬ 
note a more rigid asceticism than is 
indicated by the word “Bairagi” alone. I 
gather that it essentially means “oeo who 
has renounced tbe world”; but whatever may 
have been its original nieaning, it now seems 
to be like the word ‘ Bairagi” need some¬ 
what l.oiely and I am not sore that ‘Birakt”, 
even with tbe conjunction of the word 
“Bairagi,” now necjsaarily contemplates a non- 
marriageable state. 

Tbe Subordinate Judge, Mr. B. K. Biswas, 
who is a Hindu himself, has dealt with this 
matter in very great detail and with a 
wealth of knowledge of Hindu religious 
matters with which it is quite impcssible 
for me to compete. He gives tbe whole 
history of the Ramanandi and Ramannji 
movements ; and be comes to tbe conclusion 
that tbe Sitaroarhi Asthal was not a Rama¬ 
nandi bat a Ramannji foundation. He con¬ 
siders tbe term “Bairagi” as simply denot- 
iig one who can restrain bis passion and 
that it is cot a phrase descriptive of any 
particular religions order of which a man 
must be member in such a fashion that 
hie property can be inherited by others than 
his blood relationp. Like myself, in my 
groping erquiry, he attaches little legal 
inportacoa to the expression ‘Bairagi” 
wbioh he regards merely as of a loosely 
descriptive character. It is said, next, that 
when an individual became a mohunt of tbe 
Sitamarhi Asthal he changed hie family gotra 
whatever it may have been into tbe oslestial 
getra. of “Aobyut”; that is to cay, he became 
one of the deity’s chosen people. He does 
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nofc attach any great importance to this 
question because he'does not think, (hit as 
a matter of fact, any such charga took 
plate cor does he tbiok that, at any rate, 
the lait mohunt prior to the present defend¬ 
ant ever disaEs:c!ated himself from his 
girhasti family, 

I bava already said that there is on both 
sides in chis case a great deal of documsnt- 
ary and oral evidence whiah baars upon the 
question of fiat as to whether the mohunts 
of this Asthal are aondemned o* nofc to 
aelibasy. The documentary evidence is not 
very convincing; there is some to show tba*, 
when an outlying property whiah appears, 
perhaps, originally ‘ to have belongod to or 
to be appertainirg to the Sitamarhi Asthal 
(and there are several outlying properties 
of this big institution), went out of the 
possess on of its incumbent, one of the 
mohunit cf Sitamarhi (the 4th) to,k steps, 
at the instigation of the widow of the 
mohunt of his outlying temple, to reaover 
the property and to bring it back u ider the 
control of the Sitimirhi Asthal; ttafc Sita¬ 
marhi mohunt docs not seem in any way 
to have been affected by the fact that the 
incumbent of the Subordinate Imtitu'ion 
(admittedly under the control of the Sifca* 
marhi Asthal) had married bat on the 
contrary appeals to have made provision for 
the maintenance of his widow. The 7th 
mohunt, as I have previously mentioned, 
appears pretty clearly nofc to have been a 
supporter of any necessary obligation of 
celibacy. 

When we come to the oral evidence we 
get mu»h divergence of opinion aid muih 
evidence which, although possibly in the 
main of no doubt honest character, indicates 
how differently different persons constrae 
religious tenets. The Subordinate Judge 
hai dealt with the3e witnesses very oarefaljy 
and with a knowledge whiah I do not pro- 
fees to own. He aomes to the conclusion 
that the Sitamarhi Asthal doss not belong 
to the Ramanandi seat but is a Ramanuji 
foundation ani that the mohunt* of the Sita¬ 
marhi Asthal did not altogether, and need not 
altogether, aut off their connection with their 
girhasti family. He also deals with the imporfe. 
ant question as to whether under the Hindu 
Law a property once vested in an indivi¬ 
dual can be divested on account of sub¬ 


sequent disability. This aspect of the olee, 
I most confess, is to me ecmewbat novel 
but at any rate there are possibilities under 
section 92 of our Civil Procedure Code 
whch seem to enable tie difficult in¬ 
itiated by |lie Subordinate Judge to be 
overcome in many reapec's, particularly with 
regard to a concern which may be oonsi- 
;e:ed as in tl e nature cf a public religions 
institution. The Subordinate Judge quotes 
numerous Hindu authorise i to show tfaat 
there is nothing in the Hindu Law to 
prevent a mohunt from aontraating a 

matrimonial alliance aDd he bad no authority 

produced before him to indicate that by so 
doing a mohunt mnsfc necessarily abdicate 
his lccumbancy. He points out that it is 
admitted hat no vow of celibacy is takea 
by any Bajragi chela of the mohunit of 
this Asthal ; he also says that there are 
many monastic or religious institution! id 
th-s Province the heads of . which are, as 
a matter of faot, celibate, bat be does rot 
conclude that the fact of marriage of a 
mohunt necessarily entails a forfeiture of bis 
position. He then proceeds to point out, 
as is undoubtedly the case, that there are 
a large number of religious institutions in 
this Province where tbe mohunts have been 
married men ; he indicates that some of 
the immediate apostles of Ramanandi of 
whom notably, is Sur Siranand Pip*, were 
married ; he also irdicates as an important 
factor that a certain Totadri Swaroi, who 
is a witness for tbe defendant and who 
is a man of admittedly ve ry great im- 
portanoe in the Ramanpji hierarchy, came 
rom 1 e Deccin, wheie he occupies a 
position of the utmost importance, being 
styled as His Holme* s, and visited recently 
the bitamarhi Asthal. He thinks that bad 
this Aethal belonged to the Ramanandi 
sect or its mohunt becoms pitit (outeasfce) 
by his marriage it would have been el!o- 
gether impossible f.r him to pay it a 
visit. I must admit that I think tb\t the 
evidence of this gentleman, whose testimony 

shows the broadmmded aspect of religion 

adopted in modern days by most great 
prelate*, is of the utmost importance in 
this case and 1 am rare that it will be 
useful if I quote some portion of what be 
says. His name is Swami Ranga Aebarya 
KoU Kandhare Gjbardan and he ie a 
Tamil Brahmin residing at Gobardhan and 
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Brindaban in the United Provircis ; ha ie 
a Hindu priast. He is a man of vary 
high religions rank ; he takes the view that 
there are no real differences of doctrine or 
should not be between the Ramanandi and 
Ramanuji sects. He is quite satisfied that 
the mohuht of the Sitemarhi Asthal is an 
Acharya of the Eooalled Ramanuji portion 
of his sact. It is obvious frcm his evidence 
that this clerit was a man of high posi¬ 
tion and cf very considerable knowle Ige ;a 
broad minded modem priest. He says that 
the Sitamarhi Asthal was founded indeed 
by a d itoiple of bis own ancestor Ganga 
Ram and he definitely i t*tes that a mohunt 
of Sitamarhi Asthal oan continue as 
a mohunt and perform the pu.a of the 
idols in spite cf his fcavirg been married. 
He confirms the suggestion that Birakfc 
and Bairagi shoe 1 i be construed as meaning 
the same thing and states that the rr.ohunt* 
of Sitamarhi Asthal are not of that sategory. 
He is himtelf a married man whioh in no 
way interferes with the tenure of his high 
and important office. 

The Subordinate Judge, tbeD, comes to 
the tonolusion that the Sitamarhi Asthal is 
a Ramanuji Aethal and that the mohunt* 
did not disaseoeiate themselves from their 
family; he goes on to point out what is the 
real meanirg of the werd Bairagi and states 
that there ie no Gastric religious prohibition 
against the marriage of either Ramanandi or 
Ramanuji Bairagis and, finally, he considers 
the question whether, in view of the long 
tradition of oelbicy, the fast that this 
mohunt (the defendant) has married en¬ 
tail i upon him burden of forfeiture of 
his office. He .appreciates very fully the 
fact of the tradition for eo many years 
and be then proceeds to examine in detail 
the evidence which has been adducad on 
bath sides with regard to what happened 
to a mohunt who was not a celibate. He 
Bays, and I think rightly, that the plaint¬ 
iff has failed to show.any direst instance 
where a mohunt has bean compelled to for¬ 
feit his office on account of ; his subsequent 
marzi9ge : bu f , on the other hand, he shows 
also that the defendant has adduced evi¬ 
dence of the marriage, of many mohunls of 
different places some of whom appear to 
have been even of R\manandi sect and others 
of the Ramanuji persuasion. He, therefoie, 
tomes to the conclusion, in which I tbipk he 



is righ*-, that the plaintiff Lai fiilad to 
show in this caso that the marriage of a 
mohunt (and that is to eay, of the defend¬ 
ant) ncc s ari’y entails a forfe ? tQre cf his 
office and he acordin^l/ on that ground 
amoDgst others diem S3*d the plaintiff's 
suit, 

I must congratulate the Subordinate Judge 
upon an exbrcniily a'le jndgment upon 
matters of Hi: du religion upon wbiih it 
is diffkul fer a Chris i*n unversed in these 
subjects to express any very confident opi 
nioc ; lot it io impossible, unless \e y oogei_t 
argument U produced bafe re this Court to show 
that the Subordinate Judge w as wroDg, tl at 
this Court should upeet bis finding upon 
quettiens which af’er all are merely ques¬ 
tions of fact. No one realises more than 
I do the impoitance whioh to those interest' 
ed is attached to the possession of this 
undoubtedly valuable property and positicr; 
I should have personally thcu?hfc, as a 
matter of abstract opinior, that the tradi¬ 
tions of agnatio succession and celibacy 
ought, if possible, to have been maintained. 
That, however, is one of those views whioh 
have nothing to do with (he legal aspect 
cf any case but which cannot but compel 
one to think, as I have ee id before, that 
the most suitable solution of questions such 
as this wculd better be entrusted to the 
etmoderation rot of the erdinary Civil 
Courts but of a tribunal c:mposed cf 
ecclesiastical perconages (assisted n) doubt 
by 6cme legal chairman) which would deaiie 
natters of the nature cn lines and with 
knowledge which might be more satisfactory 
and more certain than those upon whioh the 
High Courts in Ibis country can ordinarily 
proceed. 

Jn ray opinion, therefore, this appeal must 
be diimiesed with costs. 

Dab, J.— I entirely agree. 

W. C A. 

Appeal ditmtsted , 
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BAWA SINGH V. THAKUR SINGH, 

LAHORE HIGH COURT. 

Ssond Civil Appeal No. 2751 op 1920. 

Jar nary 6, J 922, 

Present :—Mr. Jnstif e Martinean. 
BAWA SINGH and othirs— Difindants 

—Appellants 
versus 

THAKUR SINGH and othirs—Plaintiffs 
• SUNDAR SINGH—Defendant— 

ReSPOW» ENTS. 

Limitation Act (IX of IMS), s. 12- Time requisite 
for obtaining copies, what is - Finding of fact—Civil 
Procedure Code (Act V of 1908,), 0 XL1, r. 22 Cross¬ 
appeals—Appeal filed beyond time , whether can be 
treated as cross objections. 

Under seotion 12 of the Limitation Act only the 
time from the date of making the application for 
copies up to the date on which the copies are ready 
for delivery can be excluded, [p. 4<8, col. 2 "] 

The finding of a lower Appellate Court as to the 
time requisite for obtaining copies is one of fact 
and cannot be attacked in second appeal, [p 478, col. 
2 i 

Qher Singh v. Pern Raj , 48 Ind. Cas. 31 j 10D I\ R. 
1918; 185 P. w. R. 1918, relied upon. 

y here a defendant files a cross-appeal, after the 
period for appealing has expired, he is entitled 
under O. XLJ, r. 22 of the Civil Procedure Code 
to have his appeal treated as cross-objections to 
the plaintiff’s appeal, [p, 478, col. 2.J 

Ramji Das v. Ajudhia Prasad, 26 A, 628; A. W. 
N. (1903) 160, distinguished. 

Second appeal from a decree of the 
District Judge, Gurdasiur, dated the 1st 
October 1920, varying that of the Sub¬ 
ordinate Judge, Fiist Claes, Gurdaepur, dated 
the 23rd December 1919. 

Lala Mehr Ohand Mahu an, for th9 Appel¬ 
lants. 

Lala Pcrduman Dae , for the Respondents. 

JUDGMENT.—The plaintiffs brought 
two suits contesting the validity of two 
mortgages effected by Sandar Singh, one 

for Rs. 2,500 and the other for Rs. 800. 
The Subordinate Judge held the mortgage 
for Rs. 2,100 to be valid to the extent of 
Rg. 1,322 5 9, and the other mortgage to 
be'vaiid to the extent of Rs. 425-10 9, 
ard paseed decrees accordingly. Both parties 
appealed to the District Judge. The 
defendants filed their appeals one day too 
late, but they added a note that they had 
not' been informed of the eompletion of 
the copies for which tbey'.bad applied till two 
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or three days after the copies were ready, 
and also ashed that if the appeal were 
time-barred they might be treated as cross- 
objections in the plaintiffs’ appeals. Tjie 
District Julge dismissed the defendants’ 
appeals as time-barred and also held that 
as the appeals were dismissed they could 
not be heard as crosa-objsctioDS. He then 
proceeded to hear the plaintiffs’ appeals and 
accepted them, declaring one alienation to 
be valid ooly to the extent of Rs. 200 
and the other to be valid only to the 
extent cf R 3 . 80. The defendants have 
preferred second appeeb to thii Oourt. 

The first point taken by them is that in 
c:mputiDg the period of limitation for the:r 
appeals to the District Court the period frem 
the date of the ir applying for oepiis of 
the judgments and decrees up to the da*e on 
which the copies were delivered to them 
should have been exoluded, and that, there¬ 
fore, the appeals were within time. I am, 
however, not prepared to differ from the 
lower Appellate Court’s view that only the 
time from the date of the application up to 
the dale on which the copies were ready for 
delivery cculd be exoluded. Moreover, the 
District Judge’s finding as to the time requi¬ 
site for obtaining the Copies is ore of fact 
and cannot be attacked in sesond appeal*'* 
See 8her Singh v- Pem Raj (1). 

But the second contention, that the de¬ 
fendants were entitled to have their appeals 
to the District Judge heard as cross-objec¬ 
tions, appears to be correct. 

Ram)i Das v. Ajudia Prasad (2), which 
is r.lied upon by the learned Judge in 
tupport of the view taken by him, is not 
in point. What was held in that case was 
that it is not open to a party who has ap¬ 
pealed to file cross-objections after his appeal 
has been dismissed. The present ease is qnite 
different. The defendants did not file cross* 
objections after the d smissal of their appeals, 
but they orly aeked that the appeal 1 which 
they filed might, io case they were found to 
be time-barred, be treated as cross-objeo- 
tions in the plaintiff’s appeals, and na author¬ 
ity has been cited to show that their appeals 
could not be so treated. 

(1) 48 Ind. Cas. 31; 100 P. R. 1918; 185 P. W. B« 
1918. 

(2) 26 A. 628; A. W. N. (1903) !60, 


foi. txvii] 

FALLA T1RUPATIIAJU V. MAPDIKOLLA VNKAYTA. 

I acooidirgly aioepfc the appeal* (Nos. 
2i 51 atd 2754 of 19x0), set aside the 
decrees tf the lower Appellate Court, and 
remand both caeca to that Court under 
O. XLI, r. 23, Civil Procedure Code, with 
the direction that the defendants’ appeals 
to that Court (Nos. 34 and 35 of 1920) be 
treated 8a cross*objecticna in the plaintiff’s 
appeals end disposed of according to law. 
The Ccurt’feeB on the appeals in this Ccurt 
will he refunded. Other costs will be ccsts 
in the caser, 

z. i, 

Apt eah accei ted. 


MADRAS HIGH COURT. 

FULL BENCH. 

Si cord Civil Aiieal No. 11 5 of 1921. 
December 21, 1921. 
rretn.t :—Sir Walter Sthwahe, Kt., 
Chief Justise, Mr. Jts'ice Contfs Trotter 
erd Mr. Justice Kumarscwtmi Saetri, 
NiLLA 1IRUPATJRA3U afd others— 

• t 

DlKEFDAKTB NOS, 2 70 4—AlTKLIAfJTS 

vcrint • 

NANDIKOLLA YENKaYYA aliat 

YEN K.AMMA— Plmatiffs-t Risfokleets. 

Hindu Law—Alienation by widow—Compromise 
decree, whether binding on reversioner—Burden of 
proof—Reference to Full Bench—Hypothetical ques¬ 
tions. 

\ • 

By the Full Bench. —In an action againBt a Hindu 
widow on a contract made by the widow, a com pro. 
mise by which she makes over the estate stands on 
no different footing from a conveyance by her of 
the property; and the burden of proving that the 
compromise Is binding on the reversioner is on the 
alienee, [p. 482, col. 2 j 

Muthukumarasamy Odayar v. Subiamania Iyer , 83 
Ind. Cas e87i 31 M. L. J. 87, Kadakkarai Nadan v. 
Nadakkannu Nadan, 62 Ind. Cas. 762; (1921 ) M. WV 
N. 842; i8 L. W. 688, Srinivasa Aiyer v. Thiruven- 
gada Maislry, 66 Ind. Cas 688; JO L. W. 694; 26 M. 
L. T. 860, Rajlakshmi Dasee v. Katyayani Dasee , 12 
Ind. Cas. 464; 88 O. 689, Bant Kumar v. Deo Saran, 
8 A. 366) A, W. N. (1886) 129; 6 Ind. Deo. (w. b.) 136, 
referred to. 

Per Schloabe, C, J ,—By the Hindu Law, a widow in 
possession of property inherited from hor husband 
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has a life-interest with power to alienate for neces¬ 
saries. The reversioners are piotected by the rule 
that if she does alienate the onus is on the alienee 
to show that the alienation was, in fact, for neces¬ 
saries. [p. 48 ], col 2.] 

An order of reference to a Full Bench should not 
ask hypothetical questions or ask the Full Bench, 
so to speak, to give a dissertation on general princi¬ 
ples of law but to do what is quite enough for any 
Judge to do, to answer the question which directly 
arises in the case before the Court, [p 483, col J.j 

Ter Coutts Trotter , J.—hero a widow represents 
the estate it would be unreasonable to deny her the 
same discretion to avoid useless litigation as would 
be vested undeniably in a mole manager, [p. 48?, col. 

1 .] .... 

But that must be subject to this qualification 

that where the obligation sought to be enforced 
against the estate is one of her own creation, sho 
stands in exactly the same position with regard to 
the justification of the compromise as she dees with 
regard to that of her original contract, and is clothed 
with no higher authority and no less degree of res¬ 
ponsibility by the accident that she has superadded 
to her character of a widow in pofsession that of a 
litigant [p 483, col. 1.] 

The rule that a widow, as representing the estate, 
can effectually settle claims arising out of the acts 
of others, is a salutary one— ut sit finis litium. But to 
give her the same power in relation to her own acts 
would be to make her, as it were, a judge in her own 
cause, [p. 48P, col ).] 

Fer Kumarnsicami, J .—In considering the question 
as to whether a compromise arrived at by the widow 
is binding on the reversioners, the main considera* 
tion is whether the suit or ciaim against the widow 
is a suit or claim arising out of a contract or trans¬ 
action entered into by her husband with strangers 
who claim against the estate or whether the suit is 
upon a contract or transaction which is entered into 
by tho widow herself. In the former case there can 
be little doubt that she represents the estate and a 
bona fide compromise by her would bind the rever¬ 
sioners In the latter case there is always the ques¬ 
tion as lo whether she acted in her individual 
capacity or whether she acted as representing the 
estate. This question has to be solved in cases 
where the suit proceeds to trial by the evidence 
adduced in the case and the findings on the issues. 
A mere allegation by the plaintiff that the widow 
acted for the estate or a mere assertion by her that 
she so acted would not by itself show that she acted 
in her representative capacity or that the decree is 
binding on the reversioners [p. 48?, col. 2.] 

Jugul Kishore v. Jotendro Mohun Tagore, 10 C. 98f>; 
11 I, A- 66; 8 Ind. Jur 466; 4 Sar. P. C. J. 663; 6 
Ind. Dec. (n. s.) 657, Kiranlala Debi v. Kali Charan . 
Sing ha, 82 Ind Cas. 687, Trilochan Hazra v. Bakkes- 
W ar, 14 Ind. Cas. 839; 15 C. L. J. 428, Veerabadra 
Aiyar v. Marudaga Nachiar, 8 Ind. Cas. 1072; 84 M. 
188; (1910 M. W. N. 769; 9 M. L. T. 236; 21 M. L. 
J. 320, referred to. 

In cases of compromise where the suit is on a 
contract by the widow or in cases where the cause of 
notion is personal to her, sho cannot, by simply 
consenting to a decree, make that which can only 
bind her life-intercst if tjie matter rested merely 
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on a contract or -conveyance, • bar the reversioners. 
If there was no decree, the onus would clearly be 
on the alienee to show necessity and the recitals in 
the document would not by themselves prove neces¬ 
sity. [p 484, cols. 1 & 2.] 

Brij Lai v Inda Kunawr, 23 Ind. Cas. 715; 36 A. 187; 
26 M. L. J. 442; 18 C. W. N. 649; 12 A. L. J. 495; 19 0. 
L. J. 469; ' 1914) M. W. N 405; 15 M. L. T. 395; 16 
Bom. L R. 352; 1 L. W. 794 (P. 0.;, referred to. 

A widow capnot do what is beyond her legal 
powers by simply going to Court and filing a com¬ 
promise petition or consenting to a decree, [p. 481, 
col. 2/| 

Cheat North-West Central Railway v. Charlebois, 
(U99 A. C. 114; 68 L. J. P. C. 25; 79 L T. 35, 
referred to 

A widow’s notion i;. alienating her husband’s estate 
for her private debt or for a purpose which under 
Hindu Law would not amount to necessity is beyond 
her powers, and she cannot take advantage of her 
representative capacity to validate a purely personal 
transaction. The interposition of a decree by consent 
would not make any difference as to the onus of 
proof in such cases, [p- 484, col. 2 ] 

Khunni Lai v. Qobind Krishna Narain , 10 Ind. Cas. 
477: 33 A. 356; 15 C. WV N. 545; 8 A. L. J. 552; 13 C. 

L. J. 675. 13 Eom. L. R. 427; 10 M L. T. 26; (1911) 

1 MV W. N. 432: 21 M. b, J. 645; 38 I. A. 87 lP. C ), 
j t}hoga>;aju, v. Adapalli Seshayya, 12 Ind, Cas. 123; 35 

M. 660; 10 M. L, T. 179, referred to. 

; Sesond appeal against a deares cf the 
Court of the Subordinate Judge, Oosa-. 
Dado, in .Appeal Suit No. 26 of 19*0, 
presented against a deoree of the Court 
of the Additional District Mumif, Coia ; 
nada. in Original Suit No. 102 of 1919. 

• This teesond sppeel earns on for hearing 
on the 12th and 16th August 1921, upon 
psinsirg the grounds of appeal, the judg- 
ments and deerees of the lower Appellate 
Court atd the Court of firet mstanee and 
the material papers in the suit, and upon 
bearing the arguments of Mr. A Kiiihna- 
tvami Aiyar , for the Appellants, and of Mr. 
P. Somatundcram , for the Respondents, the 
Court (Krisbnan and Odgers, JJ.,) made 
the following 

ORDER OF REFERENCE TO A 
- J FULL BENCH. 

< The fasts necessary fer -this reference 
are briefly these. Odo Davuluri Swami 
tiho was the original ovn-r of the plaint; 
properties mcrlgaged lhen> mufruatuarily 
to the first defendant iD US7 for Rs 171-8 0 
and died soon after. Oj his death his> 
estate passed into the hands of his widow 
Silhemaa. In 1891 6he exesuted a deed- 
of simple mortgage for Rs. 500 in favour; 
of the came percor, the first defendant, as 


[m2 

a eeooid mortgage on the same properties 
with some addition. In 1901 she was 
sued by the first defendant for rcoDvery cf 
the money due on the seeond mortgage by 
sale of the mortgaged properties presumably 
subjest to the first mortgage. This suit. 
Original Suit No. 564 of 1.01, was som- 
prcm r 83d by the widow with the first 
defendant and it was arrangel thereby 
that the first defendant was to take the 
properties as soil to him outright in settle¬ 
ment of his slaim. The widovf thereafter 
went away to Rangoon aud has not been 
heard of sines for iraDy years. The 
pressot suit is by fcha S vami’s daughter, 
the firat plaintiff, and an a c sign?e of a half 
share of her properties, the sesond plaintiff, 
and they see on the footing that the widow 
is deal and ths reversion has falhu in 
to ths firit pi tintiff, to redeem ths usu- 
fruotuary morlgiga granted by the Swami, 
ignoring the sompromne decree anl the 
second mortgage executed by the widow. 
The defendants sob up the •ompromise ia 
answer to the suit and an. iesuo was 
framed whether it was binding on the first 
plaintiff. _ 

On that i68ie the Subordinate Judge held 
that the burden of proof was on the 
defendants, the ali9neej, to prove, that lbs 
mortgage-debt and the- compromise ware 
binding on the reveraiorer, and finding 
that they had not establ'shed it cn the 
evidense he S6t aside the eompromise and 
the eale under it and allowed redemption 
to the plaintiffs. The learned Vakil for 
the appellants contends that this view of 
the^ burden of proof is opposed to the 1 
rulings reported in Muthukumarsamy 
Odayar v. Subramania lysr (1) and Kadahka • 
rai Nadan v.. Nadakkannu Nadan (2). But 
on the other side the ruling in Srinivasa ■ 
Aiyar v, Thiruvengada Matsttj/ (3) is sited 
in support of it. The two sets of rnlmga 
seem to be directly contradictory on this 
point, ths one expressly dissanting from the 1 
view taken in the other. Id the 69 circa m* 
stances we think it right that the question 

should be authoritatively settled'by a Full 

,(1) 83 Ind. Cas. 6S7; 31 M. L. J. 87. 

(2) 63 Ind. Cas. 762; (1921) M. W. N. 342; 13 L. 

n. 533. ». 

(3) 55 Ind. Caa. 583; 10 L. W. 694, 26 M, U T. 
360. 
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Bench. As all the authorities bearing on 
the question are sited and discussed in the 
abive rulings it is not necessary to refer 
to them in detail again. 

We, therefore, refer to the Full Bench 
the following questions :— 

(0 Which of the two views taken in 
.the above rolings as to the burden of proof 
is the correct one ? and 

(2) On whom was the burden of proof 
' in the present case ? 


v. Adapalli Sexhayya (4) were then referred 
to] in sapport of the argument. To hold 
otherwise would be really to deny the 
protection which is afforded to the rever¬ 
sioners under the law. In the oase before 
ue, the debt in respect of which the suit 
was brought was a creation of the widow 
herself. So the onus is on the appellants 
to prove the binding nature of the debt. 
That is so decided by the Subordinate Judge. 
In fast there is no real conflict between 
the cases referred to in the referring order. 

OPIN.ON. 


* This second appeal oame on for bearing on 
the 19th December 1921. 


Mr. A. Rriihnaswami Iyer , for the 

Appellants.—The learned Subordinate Judge 
is wrong in throwing the burden of proof 
of proving neoassity in the case on the 
appellants. They claim title to the property 
not on the alienation made to them by 
the widow but on a compromise decree 
entered into with them by the widow when 
they sued her on her mortgage. If it 
i B the ordinary oase of alienation, no 
doubt the Subordinate Judge is right in 
puttingrihe alienees to the proof of the 
necessity of the transaction. . But, the 
present case is different. The widow has 
under the Hindu Law power to eater into 
a compromise which is binding on the 
reversioners. That is decided expressly 
by this Court in Muthukuinaratamy Odayar 
V. Subramania Iyer (1) and in K^dakkarat 
Nadan v.' fJadakKannu Nadan (2). These 
decisions are sufficient to shift the burden 
of proof from the alienees on the reversioners. 


Mr. P. Somatundaram , for the Re¬ 
spondents.—No doubt the proposition enanci- 
ated by my learned friend is correct in 
eases when the Bait, in respect of which 
'Qimpromise is effected, is based upon a 
debt which is binding on the estate. Bat 
where the debt itself is binding only on 
her personal estate, the mere fact that in 
addition there is the force of a suit and 
a 'compromise’ consequent upon it would 
not place the matter any higher. The 
burden is as heavily on the alienees to 
prove the binding nature of the debt as 
In any other case Aiyar y. 

Thiruvengada Maittry (3) and Bhogaraju 


ScaiVABB, 0. J.—* By the Hindu 

Liw, a widow in possession of property 
inherited from her husband has a life- 
interest with power to alienate for neces* 
saries. The reversioners are protected by 
the rule that if she does alienate, the 
onus is on the alienee to show that the 
alienation was, in fact, for necessaries. 

Io this oaie, tho widow Sathomma inherited 

from her husband Da*aluri Swami certain 
properties, then the subject of a mortgage 
to the first defendant by t£e bnsband. 
Sbc executed a second mortgage for tts. * uu » 
which, it is recited in the deed, was 
advanced for payment of the debts of t e 
husbaad to the first defendant and for 
maintenance of the widow. The widow 
having died, the plaintiffs, the reversioners. 

wish to redeem the first mortgage. 
first defendant’s answer to t his claim ia 
that a suit was brought in 1901 by the 
first defendant against the wido w to recover 
the money dae on the sacond mortgage 
'and that the suit was compromised by tne 
widow agreeing that the first defendant should 
take the property absolutely, as if sola to 
him. in settlement of bis claim. 


It ia admitted that, apart from the com- 
promise decree, the onus would be on the 
defendant to show that the second mortgage 
was, in fact, for necessaries. It is also 
admitted that, if the widow had sold the 
property to the first defendant at the date 
of the compromise, the onus woulu have 
been on him to show that the sal. was 
for necessary purposes. Bat it is eont-ende 


(4) 12 Ind, Cas. 123} 35 M. 660} 10 tl. h. T. 
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lhat the widow, in her repreeeDtaLvi 
capacity as maDQger of the prorerty, had 
power to compromise the euit, acd that 
it ncust be takeD lhat she compromfsjd the 
enit in that capacity, acd that, in the 
absence of evidecce addaced by the rever¬ 
sioners to the contrary, she most be taken 
to have acted properly in so doing. 

The result would beiomewhafc startling for 
it follows that the whole protection, which the 
law gives to reversioners in respect of dealings 
by the widow acd which the reversioners 
had befrre the compromise, «an be taken 
awey by a further act of the very person 
against whom it is the policy of the Hindu 
Law to protect, whioh aat in itself amounts 
to a further alienation. 

It is said that theie ai e authorities on this 
point ai d it is by reacon of their suppored 
conflict that this case is referred <o the 
Full Bench. I tan myself find no rush 
corflict in the cases which ere quoted in the 
order of reference. There are two cafes, 
M tthukum araiatr.y Odcyar's care ( 1 ) and 
Kadaklarci Nadon's ca:e ( 2 ), whioh decided 
that a compromise by a widow of a ruit 
relating to the property inherited from her 
husband is binding on tbe reversion:™. In both 
,these cases she was sued in her representative 
capacity as representing the estate, and it 
may well be that she, in that representative 
capacity, can bind the estate by a oempro- 
mise, I am cot giving any decision upon 
that point, whioh we can deal with when it 
.arises. At present I see no reason to dissent 
from the view expressed in eitber of those 
two oases. But in this case she was not, 
in fact, sued in her representative capacity! 
She was sued as a mortgagor od the record 
mortgage, that is, to enforce a contract made 
by her, and she compromised that suit by 
purporting to make over tho property to ihe 
mertgagee absDlutely; Tbie, inmy judgment, 
she oatnot do except subject to the rule 
slated above for the protection of the 
reversioners. If she could, it would be open 
(o her to adopt simple means for avo'diDg 
tLe rule which is made fer the protection 
of tl.e reversioners. All that she would 
have to do would ba first to mortgage and 
tbei\ if the plaintiff susd on the mortgage, 
to ccmpiomi e by alieratior. Thus thj 
v.^ole. protection which the Hirdu Lvw hes 


given to reversioners under similar aircuur* 
starces would betaken away became she went 
through the formality of compromising an 
action instead of taking the more simple 
course of selling the properly in her capaoity 
as widow. That this is cot permitted is olear 
from Srxniidta Axyar v. Tkiruvengada Maittry 
(3) and, if that case is rightly decided, 
the question in this ease must be answered 
by saying that the onus is on the mortgagee. 
I confess that,fcr my part, after listening 
with rare to the argnments which have been 
addressed to us on either side, I entirely agree 
with wfcafc is said in that judgment. I also 
entirely agree wi.hthe remarks of Mockerjee, 
J. in Eajlakshmi Vasee v. Kotyayani Daiei 
(5; and those of Mahmood, J. in Sent 
Kumar v. Leo Saran ( 6 ). They seem 
to ire entirely right in prin.iple. It 

may be that some of the remarks made 
in these judgments go a little farther than 
was necessary for the decision of thoee 
case.. I want to gcard myself from being 
taken to express the view that in no case 
can a widow compromise a euit and Ibere- 
by bind the reversioners. I am quite clear 
that there are cases in wbi.h she can 
do to. But what I do hold is that in 
an astion agaiest the widow on a contract 
made by the widow, a .ompremiee t y whioh 
she makes over the es/ate stands on no 
different footing from a eonveyaote ly her 

? , e P r °F er lr* In the (wo cases quoted 

ic the order of reference l.find that, at ary 
rate, the ongiral contract was rot made 
by ‘he widow aid I 6 nd that it is qaite 
clear that the widow had been sned in her 
representative .opacity and, therefore, I 
tbuk that these eases should not be regarded 
as coi fl .(mg- with Sriniva.a Aiyar v. 
Uirmer.gada Mai, try (3), ttnd (h „ 8a(e3 

there qco ed. If they do sonfli.t, I prefer 
the de.jeion ,n tbe latter ease. It fellows 

nnAft' W V * o ** 4 - 76 sau * ‘he aBB werto 

v‘ j 18 ln ‘he preseD* 

T.SS’ °‘ '• ■>» 

The other question “which of the two 

vi 3 ws i alien m the above * rulings as to 


(5) 12 Ind. C as. 46i;38 C. 639 

(K .o j3 A e ; 36V A - w - N (wse) ,2e ‘ 5 
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the harden of proof is the o wrest one” is a 
question which, 6peaking for mjself, l 
decline to answer. The use of the words 
- two views taken in the abjve roliDgo” 
is certainly open to oomrnent. The rulings 
in the eases referred to so far from taking 
two views are, I think, cons'stent with 
eaoh other, and, for that reasoD, it seems 
to me to be a question to which no answer 
is required, I should like to taka this 
opportun'ty of pointing out that, in my 
judgment, the order of reference to a Fall 
B 3110 k should not ask hypothetical questions 
or ask the Full Bscch, so to speak, to giva 
a dissertation on general principles of hw 
hut to do what is quite enough for any 
Judge io do, to answer the question whiah 
direstly arises in the ca?e before the 
Ocutt. 

Cootts Trotter, J.— I am of the same 
Opinion, and have littU to add. With 
great respco; to the learned Judges who 
referred the case, I do not thick there is 
any necessary confliat between the deaided 
oases. I quite assent to the prinaiple that 
where a widow represents- the estate it 

• would be unreasonable to deny her the 
same di-earetion to avoid useless litigation as 

<would be vested undeniably in a mala 
m\neg6r. But I thirk that that must be 
subjett to this quantisation—which exists 
•in the present aase—that * where the ob¬ 
ligation sought to be enfoicad against the 
estate is odg of her own areation she stands 
.in exaatly the same pcaifcion with regard 

• to the justification of the compromise as 
she does with regard to that of her original 
contract, and is slothed with no higher 
authority and ro lees degree of responsi¬ 
bility by the aaaident that she has super¬ 
seded to her character of a widow in 
possession that of a litigant. To hold 
.otherwise, it teems to me, would be nothing 
/less than an abrogation of aommon sente. 
'JL think that the rule that a widow, as 
representing the estate, fan effectually settle 
claims arisirg cut of the aats of otherp, is 
ft salutary one— ut sit finis Uiium. But to 
give her the sem .3 power in relation to her 
own acts would be to meke her, as it 
were, a judge in her own cause ; she is not 
Rolely «oicorned vith her duty to the 
estate, as nay be supposed in the former 
pass, but is obvioaely liable to a bias in 
favour of attempting tp validate her own 


eat. Saab a aonilusion would obviously 
deprive the reversionars of the very pro¬ 
tection which tha Hindu Law endeavours 
ti give them; and would unquestionably 
lead to endless collusive compromises, as the 
present one may well have been. I do not 
thick that such a conclusion has even the 
superficial merit «1 timed for it that ou ite 
face it is a logical deduction from ths 
fact that she has a discretion ai to settling 
claims which do not arise out of her 
own acts. 

In the view I have taken of this case, 

I agree with my Lord that it is not neaee* 
sary for us to answer the second question 
propounded, ap, I think, (he answer to the 
first resolves (he supposed conflict between 
the authorities. 

Kdmarabwami Sastai, J.—On the facts of 
this case I am of opiaion that the onus lies 
on the alienees to prove that the compro* 
miss-decree is binding on the reversioners. 
In considering the question ab to whether a 
compromise arrived at by the widow is 
bindiog on the reversioners, the main con¬ 
sideration is whether the suit or claim 
against the widow is a suit cr claim arising 
out of a contract or transaction entered into 
by her husband with strangers who claim 
against the estate or whether the suit is 
upon a contract or transaction which h 
entered into by the widow herself. In 
the formsr case there oan be little doubt 
that she represents the estate and a bona 
fiie compromise by her would bind the 
reversioners. In the laftsr case there is 
always the question as to whether she acted 
in her individual capacity or whether she 
acted as representing the estate. This 
qaestion has to be solved in cases where 
the suit proceeds to trial by the evidence 
adduced in the oate and the findings on 
the issues. A mere allegation by the plaint¬ 
iff that the widow acted for the estate 
or a mere assertion by her that she so 
acted would not by itself show that she 
acted io her representative opacity or that 
the decree is binding on the reverri?nerp. 

II has bBen held in numerous cams that 
where her husband's property is sold in 
execution of a decree against her and the 
question as to the quantum of interest 
convened under the dc.cree passed against 
her is raised, it has to be determined by 
the nature of the claim, the evidence ad* 
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doced atd ihe findings in the cue. As 
pointed out by their Lordships of the Privy 
Council in Jugul Kiihore v. Jotendro Mohun 
2 gcie (7 *, if the suit is simply on a 
personal claim against tha widow, then 
a sale in execution will merely p 383 
the widow’s qualified interert and the 
reversionary interest will not he booed by 
it. If, cn the other hand, the suit is 
against tic widow in reepest of the estate, 
or on a came cf aetion wbi*h is not a 
mere persoml eansa of ec’icn agairst the 
widow, the whole estate will pasp. I may elio 

™ ar *° Debt v. KaliOharan Sir.gha 

(8), Trtlochan Hdtra v. Bakkeswar (9) and 
Veirabaira Aiyar v. Matudagi Na-hiar (10). 
Where there are 6ndinga of faci as .to the 
•lairo, it is easy to determine with reference 
tp the proceedings how she aited and how 
f*r tle deoree will bind t) c reversiorers; 
but in oaees where there are.no Bndirgs 
and where wa have to rest merely cn the 
allegation of the plaintiff or of the widow 
it seems to me difficult to hold that because 
an allegation is made ly one side or the 
other, the reversioners ongbt to he bound by 
the oocsent-cesree parsed in the suit by 
the aieree against the widow. In oa^es 
where a person wants to bind the estate on 
a perconal contract or transition by the 
Widow, he invaiiibly sieges that what she 
did was for the beneEt of the estate and is 
binding on the reversioners and in cases 
where the widow deals with the estate and 
• borrows monies for her peisonal nee, allega- 
tioni are made of nesesgity to show the 
binding nature of the debt on the rever 
Burners. It teems to me that in eases of 
eompromue where the suit i 9 on a eoutrJt 
by the widow cr in cases where the cauee 
aetion is personal to her, ,he cannot, 
•imply consenting to a decree, make th- 
whieh ran only bind her life interest, if tt 
matter rested merely on a contrast or lonvei 
ance bar the reversioners. If there wag r 
decree, the ones would slearly be on 
alienee to ebow necessity and the recital) 
the dosument would not by tbemeelv 


(7) 10 0. 9fc6; 111. A. 66; 8 In<j. Jar. 465- 4 Sar 

P. 0. J.053;6Ind. Deo. (n. 8 .) 657. ' 4 w. 

(8) 32 Ind. Cas. 587. 

(9) 14 Ind. Caa 839; 16 C. L. J, 423 . 

(10) 8 Ind. Cas. 1072, 34 M. 188, (19 0 ) M W w 

799, 0 M. L. T. 235,21 M. L. J. 320. ' ' 


prove necessity. Tn Brij Lai v. Ir.dar Kunicar 

(11), their Lordships of the Privy Council 
observed at page li>3 # : “The onus of support¬ 
ing a sale from a Hindu widow is undoubted¬ 
ly on tbe purchaser. In the present ease 
the appellant has addrcid no eviderce 
to prove snoh 1-gel necessity as wcu!d 
bind the hnsband’s estate. He has relied 
simply on the recitals in the ssbedu’e 
attasbed to the sale deed. RaoitaJs iu 
mortgages or deeds of sale with regard to 
the existence of necessity for the alienation 
have never been treated rs evidence by 
themselves of tbe fait. And it has been 
repeatedly pointed ent by this Board that 
to substantiate tbe allegation there must 
be some evidence aliunde." It is elear that 
a widow oannet do what is beyond her legal 
powers by simply going to Corrl and filing 
a tom promise petition cr consenting to a 
deiree. I reed only rjfer to Great North* 
}Vs»t Central Railway v. Clarlebois (12). 
It is a’so olear that the widow’s action in 
alienating her husband’s estate for her 
private debt or for a purpose which under 
Hindu Law would not amount to necessity 
is beyond her powerr, and she cannot take 
advantage of her representative eapasity to 
validate a pnrely personal transaction, The 
interposition of a deeree by consent would 
not, in my opinion, make any difference as 
to the onus of proof in 6uch eases. Where 
tbe pleadings show that both the plaintiff 
and the widow asserted that the alienation 
was for purposes binding on the reversioners, 
there tan be no substantial dispute as to tbe 
legality of the act of the widow as binding 
on tbe reversioners so as to make the legality 
of her ait a point substantially in issue and 
a fair subject of compromise. As pointed 
out by their Lordships of the Privy Council 
in Rhunni Lai v. Qobini Krtthna Narain 
(13), the true test to apply to a transaction 
w hich is challenged by reversioners as an 
alienation not binding on them is whether 


(11) 23 Ind. Caa. 716; 36 A. 187, 26 M. L. J. 442, 
18 C. W. N. 649; 12 A. L. J. 496, 19 C. L. J. 469, 
(19.4) M. W. N. 406; 16 M. L. T. 395, 16 Bom. L. B, 
362; l L. W. 794 (P. 0.). 

(12> (18S9> A. C. U4; 68 L. J. P. C. 26; 79 L. T. 36. 
(13) 10 Ind. Caa. 477; 33 A. 366; 16 C. W. N. 646/ 
8 A. L. J. 65z; 13 C. L. J. 675; 13 Bom. L. R. 427* 10 
M. L. T. 26; (1911) 1 M. W. N. 432, 21 M. L. J, OUff 
83 1. A 87 (P. 0 ). > 

‘ *Page of 36 A.—lEd.j. T 
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the alienee derive? title from the holder 
pf the limited interest or life-tenant. If 
the tlaim ia based on an alienation by the 
widow or oa a contract by her, the onns 
must be on the alienee to show that cir¬ 
cumstances existed which entitled her to 
transfer her limited estate. I agree with the 
view taken in Bhogaraju v. Adapallt Seshayya 
( 4 ) and Srinivasa Aiyar v. Thiruvsng da 
Maisiry (3), that a d?eree passed age ioat 
the holder of a woman's estate on eompromise 
between her and her creditor would be bind¬ 
ing on tbe reveis'onera only in caies where 
the eontraot of compromise itself entered into 
6y her would bind them. Muthu^uvura 
gamy Odiyar v. Subramania Iyer (1) and 
Jtadjkkarai Nadan v. Nadakkannu Nadan (2), 
referred to by the learned Referring Judges, 
were not eases of a contract entered into by 
a widow alisnating property and a compro- 
miee by her. Mut'lukumarasamy Odayar v. 
$ubramania Iyer (1) was a oa3e where 
the last male holder purchased two items of 
property in a Oonrt sale They were claimed 
by the fourth defendant by virtue of private 
sale to him. A suit Bled by the fourth defend¬ 
ant was dismissed in the First Court and 
in the District Court, A compromise was 
entered into by tbe widow when tbe oise was 
in the High Court. Kadahkirai Nadan v. 
Nadakkannu Nadan (2) was a suit by a 
daughter to question an allocation mad3 by 
her mother and the suit was eompromised. 
There are no doubt observations in these 
oases whioh suggest that -tbe compromise 
would be binding, irrespective of whether the 
suit wai s : mply on a personal claim against 
the widow in reepeot of the estate or on a 
cause of action which is not a mere personal 
cause of action against the widow: and if the 
learned Judges intended to decide that the 
compromise was binding in all cases, I would 
respectfully dissent from them. 

My answer to the reference is that the 
burden of proof lies on the alienees in the 
present case. 

a. n. Reference answered . 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1548 cv 1918, 

January 11, 1922, 

Present’. —Justice Sir William Ohevis, Kt., 
ard Mr. Justice Abiul Qadir. 

Rani SURAJ KAUR, throuuH BAGGA 
SINGH, her mukhtar-i am—D evindant— 

Appellant 

t ersus 

NAGINA SINGH and others—Plaiativss 

— Rbrpo«d*cta. 

Civil Procedure Code (Act V of *908,), ss. 11, Expl. 
lP t 47 — Punjab Tenancy Act (XVI of 1887,), a 60— 
Sale of proprietary rights to occupancy tenants -Sale 

set aside _ Possession awarded to proprietor—Suit by 

tenants to establish occupancy rights, whether barred — 
Bes judioata— Jurisdiction of Civil and Revenue 
Courts, 

Plaintiffs were occupancy tenants of certain land 
of which N. was the proprietor N sold the proprie¬ 
tary rights to the plaintiffs and died some time 
after the alienation. Defendant who succeeded N . 
brought a suit to impugn the sale on the ground 
that it had been effected without consideration and 
necessity and was awarded a decree for possession 
of the land. In execution of that decree defendant 
obtained actual possession of the land and turned 
the plaintiffs out The latter objected that they 
were entitled to retain possession of the land as 
occupancy tenants, but their objection was dis¬ 
allowed. Upon this they sued for restoration of their 

occupancy rights: . , _ 

Held, . 1 * that section 50 of the Punjab Tenanoy 
Act was not applicable to the case inasmuch as 
the plaintiffs had been dispossessed in execution of 

a decree; [p. 4 > 8 H, col 2.3 

Ahbar Hussain v. Karin Dad, 48 Ind. Cas. 8; 90 P. 
R. I9i8 iF B. , distinguished 

(2 > that the suit was not barred by the provisions 
of section 47 of the Civil Procedure Code { [p. 486, ool. 

2.1 

<3> that the suit was not barred by tbe provisions 
of Explanation IV to section 11 of the Civil Pro¬ 
cedure Code, inasmuoh as the plaintiffs were litigat¬ 
ing under a different title from that under whioh 
they litigated in the previous suit. [p. 486, col. 2.] 

Second apoe-1 from a decree of the 
Additional District Judge, Ambala, dated 
the 13th February 1918, reversing that of the 
Subordinate Judge, First Glass, Rupar, Dis¬ 
trict Ambala, dated the 2dth August 1917, 

Mr. Kanwar Narain , for Pandit She c Narain , 
R. B., for the Appellant. 

Mr. Jai Oopal Sethi and Mr. O. L, Qulati, 

for the Respondents. 

% 

JUDGMENT.—The plaintiffs, Dbarm 
Singh. Maetan Singh and Gatu Singh, Bone 
«# Knhha. were occupancy tenants of certain 
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land , in Ambila Diatriit, of whish R» n i 
Narain Kanr was the owner. She Bold her 
preprietary rights to them and died srmetime 
after the alienation. On her death, Rani Suraj 
Kanr, her step mother, ana.eeded to her 
eBtate and ihe brought a suit against the 

vendees to impugn the sale, whi.h, she said, 

was without soneideration and nesessity. 
She suscseded in getting the sale set aside 

and was awarded a deeree for possession of the 

land. In the exasution of that dearee she 
was given astual possession of the land in 
dispute. The plaintiffs urged that she was 
entitled only to proprietary possession and 
that, even if the alienation in their favour was 
invalid, they were still entiilsd to remain in 
possession of the land as ociupansy tenants, 
but their objections were disallowed and they 
were turned out of the land. Then they 
brought the present suit for restoration of 
their os.upan.y rights. Rani Suraj Kanr 
pleaded that the plaintiffs were not ocaupin.y 
tenants and also that the suit did not lie. 
The Court of first inetanse found, on the 

lhT.h h 1 en /-« efl iQ thB BeV8Rna R:oord=, 
that the plaintiffs were oscapancy tenants 

nnesHen'- 6 s‘ he ‘ he ««»»<» ‘ ba t ‘he 

question in dispute being one "between a 

decree-holder and the judgment-debtors no 

resh suit lies, that is to tay, section 47, Civil 

Procedure Code, barred the suit. The 

tW a 0 ® a ? PBaIed a « aiDst thi * deoision and 

a0,epted by the Distri.t 
Judge, who held that the Rani was entitled 

r,vht teH 08aeSe,0D u “ 8 “ proprietor had no 

& 

proceedings”. Hs Yave^hem '^ d° lb ° 86 
restoration ef os.upan.y rights" by^a^taal 
possession of the land in dispute. Aga rs 

to this Court in se.ocd apte.l and her 
ease has bien argued before us by Mr 
K*nwar Narain. ' 

This appeal was referred to a Division 
Ben.h on two po.nfs, (l) That the suit 
was barred by section II, Explanation 1/ 
ef the Civil Procedure Code, because it 
wa§ incumbent on the present plaintiffs 
a» defendants in the previous sail to plead 
thftt wo if tbeir title as vendees of the 


[1983 

land was found to be defective they were 
entitled to retain possession of it as 
occupancy tenants; and (2) that when 
Rani Narain Kanr sold the land to the 
plaintiffs their rights of occupancy merged 
in the proprietary rights and it is open 
to question whether those rights were 
revived or not upon the setting aside of 
the sale. This latter point hai not been 
argued before os and the learned Counsel 
has contented himself with pressing the 6rst 
point only. He referred, in passing, to section 
of the Panjab Tenancy Act and the Fall 
Benoh ruling cf the Punjab Chief Court, 
reported as Akbar Rusiain v. Karm Dai ( 1 ) 
and urged that the Civil Courts had no 
jurisdiction to try this case because the 
plaintiffs were dispossessed tenants suing- 
their landlord to recover possession as 
tenants, hot we do not think section 50 
can help him as it applies to a tenant 
dispossessed and otherwise than in execu¬ 
tion of a decree,” which is certainly not 
the case here. He also referred to section 47 , 
Uivil Procedure Code, as barring this suit 
bit, as pointed out by Mr. Justice Scott- 
fcnith in his rots referring this appeal to 
a Division Banch, the rulings cited by 
the lower Appellate Court are good authority 
for bolding that section 47 , Civil Pro- 

oadure Code is not applicable to the case 
before ns. 

As regards se.tion 11 , Explanation IT, 
Oiv.l Pr V sdure Code, it is sontended that 
as tbs present plaintiffs failed to set up 
the plea of o.capan.y rights when the 
suit for possession was brought against 
them the de.ision in the previons saee is 
res judicata. This argument eeeme plausible 
at first sight but the main obstasle in 
the way of Explanation IV operating as 
» bar to the present suit is that one of 
he nesessary sonditions for the application 

plaintiff” 3 U ltS ® f I? not dialled, »>., the 
sime T A D °\ lit'Sating nnder the 

suit thn 6 lb ®. tim8 °* tb ® P re, '- CII, 

lal P T eD L ‘ plaintiffs were E usd as 

th * a r^ 6 S « le qa ®’* ion dispute 
was the validity of the sale. There was 

no reference at all to their status as 

oo.upau.y tenants. They are now euing 

n the .apa.ity last mentioned, and slearly 

ibey are litigating under a different title. 

(11 48 Iud, Cas. 8, 90 P. R. 1918 (F. R.), 
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We hold, therefore, that the suit is not 
barred by section 11, Explanation IV, 
Oivil Procedure Oode. The plaintiffs have 
been rightly given a dearee for restoration 
to possession of the land in dispate as 
oetnpanay tenants. We uphold the dearee 
of the lower Appellate Court and dismiss 
this appeal with coats, 

z. k. 

Appeal dismitsed. 


ALLAHABAD HIGH COURT. 
Original Civil Suits Nos. 1 and 2 of 1921. 

March 9, 1922. 

Present :—Mr. Jastiae Piggctt and 
Mr. Jastiae Walsh. 

B. SASHIL CHANDRA DAS —Applicant 

tersut 

Missrs. SAKHAMAL B4NS1DHAR — 

Objector. 

Acceptance—Conditional acceptance — Contract — 

Clause in indent authorising sale of goods after notice 
—Reference to arbitration — Arbitrator's jurisdiction 
to decide questions of law and fact on which his juris• 
diction depends—Arbitration Act (TX of 1899,}— Con¬ 
tract Act (IX of 187?J, 8. 33 —Contingent Contract- 
Uncertain future event. 

An importer of piece-goods accepted an order 
“subject to revision and confirmation by mail if 
required.” It was established by evidence regarding 
the ordinary course of business that the words “if 
required” in the said condition meant “if required 
by some telegraphic mistake between England and 
India for whioh neither of the contracting parties 
was responsible”; no suoh mistake occurred : 

Held, that there was a complete and binding 
contract, [p. 489, col. 2.] 

First Appeal No. 438 of 1917, deoided on December 
2, 1920, distinguished. 

Per Piggott, J.—A special clause in an indent, which 
provides that, in the event of buyer’s failure to 
aooept the seller’s draft and to pay it at maturity, 
the importer can sell the goods by public auction, 
after due notice, and olaim the difference between 
the selling price and the contract price, does not 
bar a reference to arbitration until goods are sold by 
public auction after notice, [p. 4 JO, col. 2.] 

An arbitrator can interpret suoh a clause and 
deoide that its non-compliance does not bar a claim 
for damages, [p. 490, col. 2.J 


Per Wulsh , J. —The deoision of the question whe¬ 
ther there has been a completed contract so as to 
bind the parties to submission in writing, does ne t 
rest with arbitrators. Questions of fact and law, 
upon whioh the jurisdiction of arbitrators depends, 
are for the Courts [p. 491, col 2 1 

Baijnath Kalooram and Alibhoy Mahomed, In the 
matter of an arbitration between, 53 Ind. Cas. 433; 24 
0. W. N. 567, referred to. 

Messrs. L. Af. Banerji and 7. B, Baner.i, for' 
the Applicant, 

Messrs. B. E. O'Conor, Q. W. Dillon, S. N , 
Sen, K. N. Katju and Durga Prasad, for the 
Opposite Party. 

JUDGMENT. 

PioaoTT, J.—These are connected applica¬ 
tions to 61e two awards, purporting to ba 
made on November 12th, 1920 at the close of 
proceedings taken under the Indian Arbitra¬ 
tion Ait in connection with a trade dispute 
between two firmi, It is one of a number of 
connected applications whioh would, in the 
ordinary course of things, have been filed in 
the Court of the District Judge of Cawnpore; 
but were transfer! el to this Court with the 
• oneent of the parties to be disposed of in the 
exercise of its original jurisdiction, because 
of the importance to the commercial com¬ 
munity of some of the questions involved. 

The firm in whose favour the awards have 
been made, that of Susbil Chandra Dai & Co., 
which may conveniently be spoken of as the 
plaintiff firm, are importers of piece goods from 
Manchester. The defendant firm, that of Snk'aa 
Mal-Bansi Dhar, deals in the said goods but 
doe3 not import on its own account. On 
August 21tb, 1918 the defendant firm placed 
in the hands of the plaintiff firm two indents 
drawn up on a form published by the Delhi 
Piece Goods Association ; one indent was for 
one hundred bales of red shirtings, the 
other for twenty five bales of white L^wne. 
On September 2nd, 1918 the plaintiff firm 
wrote intimating their acceptance of the 
former order, and on September 4th, 1918 
they similarly accepted the latter. It is ad¬ 
mitted that the conclusion of the Armistice 
on November lltb, 1918 was followed by a 
heavy fall in the price of piece goods on the 
Indian market. On November 24fcb, 1918 the 
defendant firm wrote to the firm beg¬ 
ging the latter to arrange with their eupplier 
at home to expunge these orders from their 
book*,** and offering to pay ‘nominal dam¬ 
ages** in return for this favour. Farther 
correspondence followed; and on January 
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20tb, 1919 tbe defendant firm wrote re* 
po dieting liability on tbe groand that there 
had never been any completed contract of 
sale between tbe parties. Tbe plaintiff firm 
claimed to have tbe dispate referred to arbi¬ 
tration under tbe termi of clause 15 of the 
conditions endorsed on the printed form of 
tender which the defendant firm bad used. 
The latter took up the position that, inas¬ 
much as there had never been any completed 
contract between the parties, it necessarily 
followed that they were bound by no agree¬ 
ment to refer anything to arbitration. Ooe 
attempt at obtaining a decision through a 
single arbitrator fai'ed, the District Judge 
bolding that tbe conditions necessary to 
entitle the one arbitrator nominated by the 
plaintiff firm to proceed to the delivery of an 
award had not been fulfilled : this order was 
upheld by this Court in a judgment dated 
August 9tb, 1920. A f npplementary award, 
which tbe same arbitrator had delivered while 
the proceedings relating to the filing of his 
first award werepending,was finally withdrawn 
by tbe plaintiff firm frcm the Court of the 
District Judge, on the very proper view that it 
bad become ineffective owing to tbe decision 
affirmed by this Court’s order of Augrst 9th 
1920. The plaintiff firm, however, has pro¬ 
ceeded upon certain principles laid down in 
the order above referred to; it baa assumed 
that the submistirn to arbitration is effestive 
and snhsieting, and has accordingly made 
another attempt to carry it into effect. On 
August 20fcb, 1920 they sent the other side 
notice that they desired to submit the entire 
dispute to arbitration and again nominafed 
Mr. J. O. Roberts, President or Chairman of 
the Committee of the Delhi Piece-Goods 
Association, as their arbitrator. The defend- 
ant firm, under protect and without prejudice 
to tbeir contention that they were not bound 
to go to arbitration at all, nominated Mr. 
A. O, Kbosla. The two arbitrators held a 
tingle meetirg, at Delhi, on September 27th, 
1920. Mr. Khcsla suggested the adjourn¬ 
ment of the proceedings to a later date 
on tbe strength of a telegram which he had 
received, to the effect that the party nominat¬ 
ing him was rot ready with its evidence, Mr. 
Roberts took a very etrorg view that the defen¬ 
dant firm was merely trying to evade any 
effective arbitration, or in ary case to spin out 
tbe proceedings until the expiration of a 
period of three months from the date of this 


Court’s order of August 9th, 1920 should 
enable them to withdraw a considerable sum 
of money which they bad deposited in tbe 
District Judge’s Court : be definitely refused 
to adjourn and tbe arbitrators separated with¬ 
out having decided anything, A memoran¬ 
dum of tbeir proceedings on that date was 
drawn up and signed by both of them. 
There has been a corfl'ct of evidence between 
Mr. Roberts and Mr, Kbosla as to whether 
or not they ever got so far as diFoussingthe 
merits of tbe di*pu*e, or the appointment of an 
umpire to adjudicate on the came upon their 
failare to agree: they certainly did differ on 
the question whether they should or should not 
proceed at once to pronounce a decision upon 
the materials available, and they did separate 
without appointing an umpire. Mr. Roberts 
proceeded at once to drav up a paper which 
basbien loosely described as bis 4 award”; 
it is of coarse a statement of bis opinion on 
the dispute drawn up for the consideration of 
the umpire. On October 1st, ly20i Mr. 
Khosla similary drew up a s'atement of his 
own. The plaintiff firm applied to the Com¬ 
mittee of tbe Delhi P>ece G )ods Association to 
appoint an umpire. Notice of the application 
was sent to the opposite partv; and on October 
80tb, 1920 Mr. Gor Prasad Kapur wrote to 
them to say that he had been appointed 
umpire aod bad fixed November 12th 
1920 for d( c’ding tbe matter. Oa that date 
he delivered the two awards sought to be 
filed; they adoot in its entirety tie opinion 
formed by Mr, R berts and award tbe 
plaintiff firm an aoiartained sum by way of 
damages for tbe breach of contrast 
of which tbe defendant firm is held 

guiPy. 

The objections taken to the filing of tbe 

award may now be state 1 and disposed of 
sartaiim. 

(0 It is contended that there was never 
any completed contract between the parties, 
and consequently no binding agreement to 
submit disputes arising out of tbe contract 
to arbitration. This argument is based upon 
tbe wording of tbe two letters of September 

2nd and September 4tb, 1918 by which tbe 
plaintiff firm intimated their acceptanos of 
tbe two indents received from the defendant 

firm. In each case the letter begins with 
the words: We have tbe pleasure to 
accept your indent": then follow particulars 
which are a mere repetition of the conditions 
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Specified in the indent under reply, and 
finally comes the phrase upon which the 
dispute has hinged:—‘the above-mentioned 
acceptance is subject to revision and confirm*- 
tion by mail if required’*. For the plaintiff 
firm Mr. Sushil Chandra Du himself has 
gone into the witness box and given evidence 
a* to the ordinary sourse of business. He 
was a somewhat confused witneis, and over 
ready to make sweeping assertions which 
subsequently required qualification : bat 1 
hftve no doubt be was trying to *p?a<c toe 
truth to the best of hie ability. He repud.at- 
ei the suggestion. whi.h his own Counsel 
had put forward, to the effect that the 
indents signed by the defendant firm must 
bY regarded as sompleting and retordiog a 
contras*, inasmuch as they were acceptances 
of offers orally made on behalf of the pUint- 
iff firm. Nevertheless, I am satisfied that 
there had been negotiations between the 
parties and a provisional agreement arrived 

at before the signatures of the defendant 
firm were put to the two indents. The 
mere fast that the written entries on the 
indent forms, apart from the printed matter, 
are in the handwriting of the manager or 
agent of the importing 

roboration of the evident© of ^ehil Chandra 
Das on the point. The indents are in effect 
premises by the defendant firm to 
delivery of certain goods and to pay for them 
at sertain rates, subject to certain specified 
conditions, and subject also to the pU'ottff 
firm’s intimating within the P reecr ‘ bs £ 

(twelve days in the c .se of indent No. 19 
davs in the c-so of indent No. 
that they bad ascertained by table from 
their Manchester .orrespondents that the 
latter acid supply the good, to enable the 
nlaintiff firm to peHorm its part of t 
aontraat aaaording *o its terms. Tbe reply 
of the plaintiff firm in ea.h ease »s to the 
effect that the ne.eesiry cible has been 
sent and reply reaeived. and that the bargain 

is concluded, snbjeat only *° * h “ 
tion, that the term, may have to bs revised 
or the bargain aonfirmed on arr.val of the 
English mail oontaimng the reply 
Manaheetsr aoi respondents. Snoh re 
and aonfirroation” ia to remain open until the 
arrival of the mail, if required . I n their 

aontext the.e word, aan only b ® 
a B meaning, if oir.nmstanoss should arise 

making snob revuion or confirmation nsces- 
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s\ry”. The circumstances contemplated by 
both parties are slearly stated in the sixteenth 
clause of the printed form of indent, a clause 
which, by virtue of the signature of the defend- 
aut firm, became part of the contract between 
the parti is. This clause stipulates that:—“ It 
is distinctly understood between the sellers 
and the buyers ia India that offers if accepted 
b? telegram are subject to revision and con- 
fi-raation by mail only if anv mistake haa 
been made in the telegram.” The following 
statements made by Suehit Chandra Das in 
his deposition seem to me obviously true 
in fact and a cirrect statement of the 
nature of the contract entered into, as it 
wss understood by both parties: — 

•'In this transaction there was no mistake 
in tbe cables to England between me and 
my English correspondents. When the 
mail is received from England and shows 
that there has been no mistake in the 
cables, there is nothing for me to confirm to 
the purchasing firm. The acceptance by 
cable binds me to everything, to all the 
terms stated in the indent, except in the 
event of a telegraphic error in transmission. 

That is ;to say, there was a complete and 
binding contract b.tween the parties, subject 
only to the possible discovery that an 
event bad occurred which was not within 
tbe control of either party, an error by the 
♦ oleoriDh department in the transmission of 
the cables sent by the plaintiff firm to its 
home corresponded, or received by the 
former from the latter. This event dd 
not occur and the discovery was never 

^i^am not impressed with the argument 
that tb’*8 Court has already come to a decision 
upon the question now io issue in another 
litigation, namely in First Appeal No. 4'18 of 
19i7, decided on December 2nd 1923. In that 
ease the reservation in the letter of accept¬ 
ance did not contain the qualifying words 
“ if necessary”, and the Court had not bofore 
it the evidence ava'labla to us as to the 
regular con so of business. 

In the present case I have no doubt the 
parties were absolutely ad iiem whan the 
plaintiff firm wrote an! the defendant firm 
received the letters of September 2ad and 
September 4>h 1918, that there was a 
co nplated contract, and that uoder thii 
contrast the defendant firm is ander an 
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obligation to Bubmit this dispute to arbitra- 
tion in the mann9r provided by the printed 
•onditions on the indent form. 

in) Another point taken is that the 
awards sought to be filsd are null and void 
beoarse.the umpire who delivered them had 
not been properly appointed in accordance 
with the terms of the submission. Ths 
contention is that the Committee of the Dalhi 
Piece Goods Association had no jurisdiction 
to appoint an umpire until the two arbitrators 

nominated by the parties had tol only failed 

to agree as to the merits of the dispute but 
had aleo differed as to the choice of an 
umpire. There has been some c nfiict of 
evidence between Mr. Roberts and Mr. Khosla 
as to what pass’d between them on Septem¬ 
ber 27th ly20; bat I am sat'tfied that 
enough bad occurred to give the Committee of 
the Delhi Piece-Goods Association, under the 
rules aeoepted by the partiep, jurisdiction to 
appoint an umpire. The arbitrators had 
differed in such conclusive fashion as to put 
it beyond doubt that they were net going to 
deliver a joint award. The refusal cf Mr. 
Roberts to adjourn the arbitration proceedings 
was equivalent, under the circumstance?, to a 
refusal to meat Mr. Khosla again; an! fcfce 

arbitrator had separated without nc urinating 
an umpire. 

(m) I find no ftrea in the contention 
that there oould be no arbitration rpon this 
agreement, because the submission therein 
contained Lad somehow “ spent itself ” in 
Mr. Robert’s abortive award deals with in 
this Courts deoisic n of August Slh 1920 
or became his* supplementary award was 
ying unadjodicated upon, in the Chart of 

the District Judge when the present arbitra- 
tion proceedings began. This Court pro- 
nounced a clear opinion sgaimt the former 
contention in its order (there were two d-s- 
tmet orders) of August 9th 19.0 ; I chink the 
orders then passed are binding on the parties, 
but even if they are not I remain of the* 
same opinion. The parties are under a 
binding agreement to refer this dispute to 
aibitration in accordance with the terms of 
the agreement itself ; the obligation continues 
until it has been carried out. 

(ri>) Another point taken has been pressed 
upon ns from fcvro different points of view. 
In the piinted form of indent upon which 
the defendant firm endorsed their order 
there is a special clause (3) dealing with 


the rights of the importing firm io the 
event of the purchasers (the firm signing the 
indent) failing to take up the seller’s invoice 
ag a draft fcj be accepted on presentation 
and paid at maturity. The importers are 
authorised to sell the goods by public auction, 
after due notice, and to olaim for the ‘ 
difference between the selling price and the 
contract price. It was put to us that this 
clause contains the stipulated penalty under 
the contract fer any failure on the part 
of the buyers in Iniia to accept delivery, and 
that it operates as a condition preosdent to 
the arbitration clauee (15), so that no 

refereccs to aibitration could take place 
until the plaintiff firm had given due notice 
and had actually sold the goods by public 
auction. From another point of view 

we ^were asked to hold that it amounted 

to misconduct” on the part of the umpire 

to aieess the damages payable by the de¬ 
fendant firm upon a different basia aid 
without compelling the importers to prove 
at least an actual re-sale of the goods 
whether by public auction or otherwiie. I 
am quite eatisfied that the provisions of flame 
(3) of the indent form are cot a condition 
precedent to I he operation of clause (15). 
The latter opens with the words * “Any 
c aim or dispute arising in connection with 
this contract, including claims or disputes 
m connection with non delivery,” and these 
words are, in my opinion, decisive. It aleo 
seems to me that the provisions of clame (3) 
do no mere than authorise the importers to 
take certain action in a certain event, with¬ 
out thereby shutting them out from aoy 
ether remedy lawfully open to them. Finally, 
i _ • .. ^1 as oca for the de- 

termination of the irbitratora (or empire), 

whose deoision is final and binding cn both 

parties , the omtire waa within hi, jurisdic¬ 
tion in interpreting the terms of the erntra.t 
and in deciding that the pkinaff firm oonld 

mpport a .him for damages apart from the 
special provisions of alanss (3). 

^j S . r8 wa ® riomo farther argnment 
addressed to ns against the prooiedings of 

Mr. Roberts and of the umpire with a view 

to founding a charge of mia.ondn.i” against 

the latter. 1 think it unoeiessary to aay 

more than that nothing approaching a 

case of missondoot” was, in my opinion, 
made out. * 9 
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For these reesons I woold overrale all 
the objections ol the defendant firm and 
order the two awards in question to te 
filed so that they may become operative ai 
decrees of Court, the said defendant firm to 
pay all aosts, intludiog feeB in th : s Court on 
the higher stale. 

Walcb, J.—I agree in holding that the 
respondents, Sukhamal B&nsidbar, sob fitted 
in writirg to arbitration, and that no case i3 
made out for refusing to file the award. 

The main question turns upon the in‘er- 
pretation of the two alleged lettars of accopt- 
ante written by Snshil Chandra Das, d*t*d 
the 2nd and 4th September respective 1/. In 
terms these acceptances are conditional. Bu 1 . 
the aondition sentains a latent ambigaity in the 
words “if required”. Required by whom, or 
what? The pirrle evidenc9 as to the previous 
■ourse of business satisfies me that the words 
meant, and were understood and intended b/ 
bith parties to mean, “if required by some 
telegraph's mistake between England and 
Icd ; a for whiah reither of the oontractirg 
parlies was responsible”. The elliptical form 
of words adopted had frequently boen need 
and acted npen in previous oontraols between 
the same paities. In other worde, it meant 
“bubjaafc to the operation of c’ause 16 of the 
terms of yonr offer ” It is a dargeroos mode 
of aatep'anee. It is in fart tantolog us. 
The operati n of cUtse 16 cou.d ro. be 
excluded it an absolute acceptance had been 
given, nnlets its exilu.ion bad been expressly 
stipulated for. The condition is, therefore, 
what is generaly known as a condition 
subsequent. The case reems to me to be 
covered by seclion 33 of the Indian Con¬ 
tract Act. The * 'uncertain future event 
was the discovery of some telegraphic error. 
The happening of that event became impos- 
sille ah.n the mail confirmed the original 
terms as communicated by telegram, and the 
contract thereupon became enforceable. 1 his 
o.se is cleaily distinguishabls upon the facts 
from the casr. Fust Appeal No, 438 of IV W 9 
decided by a Banch of this Court where the 
words “if required” did not occur so that the 
condition was in general terms, and a question 
in fact arose as to a change cf eolonr 
in the goods to be tup plied under the 

indent. ,. , 

I do not agree with - the contention urged 

before us by the applicants thvt the dacinoa 

of the question whether there has been 


completed contract so as to biud the parties 
to submission in writing rests with the 
arbitrators. Questions of fact and law upon 
which the juiiadiction of the arbitrators 
depends are for the Courts. If Boi nath 
Kalooram and Alibhoy Mahomed t In the matter 
of tn arbitration between (1) decided otherwise, 
I disagree with the d 9 oieion. 

On the other hand, I think that, once the 
contract is proved, the interpretation of its 
term’, such as clausa 3 of this contract, is a 
question for the arbitrators alone. 

There eeems to me to have been jarisdic* 
tioa to appoint the umpire in the case, 
though I strongly disapprove of the conduct 
of Mr. Roberts, who, as an arbitrator and 
a partisan, who hid formed slroDg view, 
should not have c indented to preside over 
the meeting which appointed the umpire. 
His position as President of the Delhi 
Pieca-GoDds Association makes it nndeiirable 
that he should act as arbitrator at all in 
disputes where he mvy be called upon to 
intervene alio in a quasi judicial capacity 
as the presiding official of the Association 
which appoints the umpire. If I were con. 
vicoed that the umpire had allowed himself 
to be iLflienced in arriving at his decision 
by anything done by Mr. Roberts other 
than that may be legitimately done by an 
arbitrator in laying his view of the con- 
troversy before an umpire, I should hold 
that there had been mi9Conduot, but I re¬ 
cognize that the position was rendered a 
difficult one by the conduct of the respondents 
themselves and of their arbitrator. They 
are slearly bonnd by the arbitration cUuse, 
and they did their best to wreck the pro¬ 
ceedings. 

g D< Orders accordingly , 

(l) 69 Ind. Cas. 439; 24 0. W. N. 667. 
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MADRAS HIGH COURT. 

Civil Appeals Nos. 193 and 202 of 1920, 

October 6, 1921. 

Present : —Mr. Justice Spenser and 
Mr. Jnetise Ramesam. 

Tn Appeal No. 193 of 1-20. 

T. S. MOHAMED HUSSAIN SAHEB 

BAHADUR AND ANOTHER—PLAINTIFFS — 

Appellants 

versus 

MOHAMED ABDUL RAHIM BEG SAHEB 

AND OTHERS —DEFEADANTS—RESPONDENTS. 

In Appeal No. 202 of 1920. 

Mina MOMAMED KHALEEL RAHEMAN 
SABEB and another—Defendants — 

Apfellants 

* 

versus 

' T. S. MOHAMED HUSSAIN SAHEB 

BAHADUR AND OTLER8—PLAINTIFFS — 

Re;ponle%ts. 

Muhammadan Law—Religious Endcnoments Act 
(XX 0 ) 186?J, s. 14—Inamg for religious services — 
Liability ol service-holders to account for income — 
Inam property, whether divisible among trustees. 

In the case of an inam granted for the perform¬ 
ance of religious services, it is not necessary that 
the service-holder should strictly account for his 
disposal of the produce of the lands attached to the 
charitable object, [p. 493, col. 1.] 

The emoluments of a religious office are subject 
to partition among the holders of the office or joint 
trustees like any other family property though the 
office is joint and the co-trustees all form one 
collective trustee, [p. 493, col 2 ] 

Ramanathan Chetty v. Murugappa Chetty, M. 
192 at p. 199; 13 M. L. J. 341, referred to. 

L Appeal from the decree cf the Court of 
the District Judge, Gontur, in Origioel 
Suit No. 7 of 1917, dated the 19th December 
1919. 

Mr. V, S. Norasimhachariar for Mr. P % 
Venkatvamana Rote, for the Appellant* in 
A. No. 103 of 1920. 

Messrs. T. R. Rnmachandrj Aiyar , for 
Appclanfcs in No. V.02 of 1920. 

Mr. A, Ktishnaswami Aiyar, for Respond¬ 
ents in both. 

JUDGMENT. 

Spence*. J.—This mit (Original Sail 
No. 7 of 1917) was brought under section 
14 of A*t XX of 1863, Religious Endow¬ 
ment* A*t, fer (1) a declaration that the 
properties in the schedules to the plaint 
beloDg to the great musjid at Guntur (2) 
the removal of the defendants from the 
trustee ship of the murjid and for appoint¬ 
ing a new trustee in their place and (3) a 


direction that the defendants should account 
for the income of the trust property for 
twelve yeara and other appropriate reliefs. 

The District Judge found that this mosque 
was founded by orders of the Sultan of 
Hyderabad, that Haji Add R«ziok and bis 
heirs were appointed muttiwallis or trnstees 
with the duties of Peish Imam and Khateeb 
attached and that they were to enjoy the 
lands and do the religious cervices from 
generation to generation. 

He held farther that so ling as the de¬ 
fendants and their heirs performed the duties 
of that effice, they had a right to erjry the 
proluce of the lauds and need not account 
for it. He came to the conclusion that the 
only breath of trust committed by the de¬ 
fendants was that they a’lowed dwelling 
houses to be constructed in the mosque 
compound and for this he ordered that rent 
shoald be levied at the rate prevailing in 
the Municipality, in order to prevent a title 
being acquired by the otenpan's of the houses 
adverse to the trust. The Judge found that 
the only act cf malfea c ance was that they 
divided up the lar ds attached to the offiies 
amoDg themselves aud he directed that the 
lands should be restored to the combined 
office of mutt aw alii, Rush Inam aad Khateeb . 
Mr. Naraiimbaobariar for the appellate 
argued that the grant in this case was a 
grant to the moeqne, that the inam wac a 
detad yam inam, that the whole income of 
the lands should be spent on purposes 
connected with the worship and that tie 
defendants were bound to account for the 
manner in which they spent it. 

The principal evidence produced on the 
plaintiff a 6ide consisted of certain Inan 
Registers which are Exhibit 0, D, K-3 
and K 4. Oa the defendants’ side, certain 
parwanas or grant-deeds were produced 
and have been marked as Exhibi's I to IV. 

It appears from Exhibit D that at the 
time cf the Inam Settlement certain dum• 
balas were produced which are not now 
forthcoming and that the parwanas now 
exhibited were net produced at that time, 
Mr. Narasimhachariar argued that Exhibit* 

^ I ^* even if conceded to be genuine, are 
not shown to rtlate to the suit property. 
He argued that there was no evidence that 
Pattipad village mantioned in Exhibit 1 
•orreepoeddd to Mallayapalem in the Inam 
Register (Exhibit 0). In Exhibit D the 
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grantor is stated in column 11 to be Yasireddi 
Venkitadrirayada. The original grantea is 
given in eolnmn 13 as Khaji Rahitnllakban 
and the preceufc owner is entered as Mez war 
Davied Bag. Now, we have ascertained 
{torn the District Manual of Kistna District 
that Vasireddi Venkatadrirayudu ruled 
between 177i and 1816 and that in 1710 the 
Sabedar of the Daicjn bestowed Kondavidu 
Sirear on the Vasireddi family. R*hitalla- 
kban, the original grentee’a name, must be a 
mistake for Rabitullah’s mo«que and Davied 
B 9 g in ojlnmn 16 of Exhibit D was (as it 
appears from K. 3) the grandson of Abdal 
Rcz\sk in whose name the grant appears 
in Exhibit 1. In Exhibit K (3), a statement 
given at the time cf the inam inquiry iu Fasti 
12d9,AbdulRaaack is mentioned as Sannatdar. 

In the inam fair register of Mallayapalem 
village (Exhibit C) the grantor is stated to be 
Baptlil Jong of Hyderabad in Fasti 1185. 
This is evidently a misteke for Bisulat Jong 
of Hyderabad, who is the grantor mentioned 
in Exhibits II.IIl and iV. At the baok 
of Exhibit III there is a plan of the tom- 
pound enclosing the moeqae which shows 
the position of the buildings and this corres- 
ponds to the plans filtd by tbe parties in 
the tas?. On the whole, we are of opinion that 
from the name of the grantor Baenlat Jung, 
tbe name of tfce grantee Abdnl Raziok, the 
date which is 1155 B.ijti t the extent which is 
10 kuchtls both in Exhibits 0, and in lVa 
and the plan at the back of Exhibit 0, there 
•an be no doubt that Exhibits 1 to IV as well 
as Exhibits O, D, K-3 and K-4, relate to the 
suit mosque. It was not disputed at the 
trial that the defendants are the heirs of the 
original grantee Abdul Razaok. The result 
is that the Distrist Judge’s sonslusion that 
tbe grant was made to the defendants’ family 
for the upkeep of the mosque and its build¬ 
ings and for the performanee of the services 
was sorrest. Exhibit K-4 oontaiDS a state¬ 
ment in the "Remarks” column that alto¬ 
gether there was an inam of 5C0 asres for 
the performanee of services of this mosque, 
and that it is in the possession of Davied 
Beg. 

Being an in an tor the performonse ot 
religious services, it is not necessary that 
the service holder should strictly account 
for his disposal of the produce of the 
lands attached to the charitable object. 
The lands are granted for his maintenance 


and the maintenance of his heirs subject 
to the condition of his keeping up the 
moeqae and performing ssrvicrs regularly. 
This is the rule followed by Government 
(eee Board’s Standing Order 52, rale 111, 
which declare s that inam# granted for 
religious objeots, Buah as, for the support 
of temples and morques, are es a role 
continued to the present holders, and their 
successors, and are not subject to further 
interference, as long as the buildings or 
institutions are maintained in an efficient 
state and the servioes continued to be 
performed according to the conditions of the 

grant). , , , . 

We see no objection to the lands being 

temporarily divided up among tbe holders 
of the office or joint tiustees as the de¬ 
scendants of tbe original trustee become, 
if the division is for better conveniecca 
in the performacca of their duties. As 
Bhashyam lyeDgar, J., observes, in the cafe 
of a Hindu temple, in Ramana\han Ohetty v. 
Uarugappa Ohetty (l), the emoluments of 
an office are subject to partition like any 
other family property though the office is 
joint and the co-trustees all form one 

collective trustee. . 

As regards the buildings in tbe mcaque 

•ompound they are apparently for the 
habitation of these who perform service 
in the mosque. It is not shown that 
they ioteifere with the performance of the 

WC The iP *Di8trist Judge’s order that the 
occupants should pay rent cannot be support- 
ed. If the trustees are not liable to 
account for tbe income, they should not 
be directed to pay rent to themselves. The 
appeal must, therefore, be dismissed. 

In the objection memorandum the first 
defendant has raised the objection that he 
is not liable to pay tbe oosts of the 
plaintiffs when he succeeded in the Bait. 
No doubt, he brought the suit on himself 
by his application to the municipal authori¬ 
ties in which he alleged that the Janda 
and buildings were the exclusive property 
of the moeque and that he had no personal 
rights whatever in them. He resorted to 
this declaration in order to essape pay¬ 
ment of the municipal tax. He, therefore, 


(1) 27 M. 192 at V- 199j 13 M. L. J. 341, 
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deserved to have to pay bis own c s's ii 
the suit. But having been sucjessfa 1 , it 
was not just to make him pay the costs 
of the plaintiffs also when the 6uit sub¬ 
stantially failed. The lower Court’s dec:ee 
in respect of oo3ts will ba modified by 
directing that each party will pay their 
own eoste tbronghruA. 

The connected Appeal No. 202 of 1920, 
which is by defendants Nos. 3 and 4 in whioh 
they persisted in their appeal memorandum 
in maintaining that th9 defendants had 
acquired foil rights of ownership by 
adverse pcssassion in recpect of the suit 
lauds and in maintaining that the Jadge 
was wrong in holding that the grants were 
made for the performance of servioas at 
the moaque, though it must be admitted 
that the defendant’s Vakil abandoned this 
position at the hearing of the appeal, must 
be dismissed with the exeeption only that 
the lower Court’s dcoree will be modified 
by omitting the direction as to the levy 
of rent by first defendant from the other 
defendants for the use of the buildinga 
occupied by them aa dwelling houses. E*oh 
side to bear their own ocsls. 

A deolaration will bs added to the 
deereo to the effeet that the mosque ii a 
publio mosque and that the emoluments 
belong to the office-holders for the time 
being eubject to the due performance of 
their duties in the mosque. 

RaMISam, J.—I agree, 

f 

M, c. P. Appeal diemieied. 
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PATNA HIGH COURT. 

Lmtbss Patent Appeals Noe. 73 and 76 of 

1921. 

May 10, L£22. 

Precrn/;—Sir Dawson Miller, Kt., Chief 
Justise, and Mr. Justice Mallifk. 
GUNPAT RAO BANKA PURr -Appellantj 

te-ivs 

RAJ KUMAR SINGH— Respondent in 

Appul No. 73. 

Remand -Power of High Court to remand on point 
covered by existing issue. 

Where an issuo is raised in the Court of first 
instance on a particular point and tho parties have 
adduced evidence upon the same, and there is a 
distinct finding of both the Trial Court and the first 
Appellate Court upon that point, it is not open to the 
High Court to remand the case for a re-hearing upon 
the same point, [p. 496, col. 2.] 

Appeal from a decision of Mr. Justice Jwala 
Prasad. 

Mr. S. 0. Miner , for the Appellant. 

Mr. N. N. Sen, for the Respondent. 

JUDGMENT. 

Milles, 0. J.—The question for deoision 
io these appeals is whether the learned Judge 
of this Court in second appeal was justified 
in remanding the ease to the Trial Court for 
the hearing and determination of an issue 
which he considered had not baen properly 
raised or tried in the first instance. The 
facts of the oaee shortly are : that the defend* 
ant No, 4, Musammat Sareba Kuar, in the 
years 1908 and 1910 obtained a mortgage in¬ 
terest under a rehan deed of certain prop¬ 
erty which constitute part of the property 
in suit. She was recorded in the Record 
of Rights as being usufructuary mortgagee 
and Tulsi SiDgb, her husband’s brother’s bod, 
was recorded as being an under -raiyat of 
the properly. In the year 1911 a further 
holding was purchased in the name of 
Sareba Kuar and she was recorded as holding 
the raiyati interest in that property with 
Tulsi Singh as under-ra*i/Q£. I n 1916 
Sareba Kuar transferred both these prop¬ 
erties, that ir, her mortgage interest and 
her raiyzti holding to the plaintiff. Sub¬ 
sequently the plaintiff, being under the 
impression that Tulsi Singh was the under- 
raiyct, sued him for rent. In that aait 
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Tulai Siogh contended that he was no 1 , an 
pnderratt/ t cf the property at all, that in 
fast he was a eo sharer with the other 
members of the family and that ths propsrty 
bad only baen purchase 1 in the nune of 
Sareba Knar as fteniniid.r for the family. 
The rent salt which was brought in 1917 
was decided in favour of Talsi Singh and 
agaipst the present plaintiff, and in so far 
as that decision aots as re* 'judiccta in finding 
that Tnlei Singh was not an under- raiyut 
the decision is not dispa'el in the present 
case. 

The present suits were instituted in May 
19.8 claiming reoovary o' possession of the 
holding and of the rehin property. In the 
plaint the plaintiff sets up a ease thit the 
property in iu:t in fact belonged to Sarota 
Knar and was purchased by her as her own 
property bat as an alternative ease he 
pleaded that the defendants Nos. I and 2, 
who were Raj Kumar SiDgb, ths brother-in- 
law of Sartb* Kuar, and Tulai Singh, his 
sor, had given the plaintiff to understand 
by their words, deeds and aots that the 
Musam'nat was the reel rchandar in the 
one ca*e and tenant in the other 8 n\ that 
it was upon the strength of thcss proaesd- 
finga and evidence that the plaintiff purchased 
the rehan property and the ether property 
from Musammat Sareba Kuar. 

When the oase came for trill various issues 
were raised for determination which are not 
material for present purposes, bit Issue No. 4 

was whether Sareba Kuar was owner of the 

disputed property or a farziiar of the other 
defendant-). The ease all along made by the 
defendants was that Sareba Kaar wai rei y 
thair farziiar and that the property never 
belonged to her from start to finish. Is3ue 
No. 6, which is the important issue to be 
considered in the appeal, was to this effect:— 
“Whether the deed of transfer by Sireba 
Kuar in favour of the plaintiff is valid and 
binding on tbe other defendant \ The casa 
put forward at the trial on behalf of the 
plaintiff, which arose upon that portion o 
the pleadings which I have referred to an 
upon the sixth issue which 1 have just 83t 
out, wa 3 that under section 41 of the Transfer 
of Property Act even if the defendants Nee. 
and 2 were the real owners of the property in 
euib they had in fact in their representations 
and their aots induced the plaintiff to believe 
that Sareba Kaar was the real owner of 



the froperty and they had thereby impl’olly 
oou eatjd that she, who was undoubtedly 
the ostensible owner, should transfer tho 
property to the jlvniff. Her name was 
entered in th9 Record of Rights as tho owner 
and she in fact was allowed to keep posses- 
sion of tha title deeds and theso facta were 
known to the plaintiff but in order to chow 
that be bad a; m died with the provisions 
of seo'ijn 41 of the Transfer of Property Act 
ho called evidence to show that he had taken 
reasonable care to ascertain that tho trans¬ 
feror had power to mak: the t aotfer. 
That evidenoa consisted of that of a p itwari 
of the village, and his evidence was to 
the effect tba’i he had made enqu : r.‘cs and 
he had informed the plaintiff as to the 
nalu'e of the enquiries he had made. In 
considering the Issue No. 6 the only question 
which the learned Mansif dealt with was 
this question of whether the provisions of 
89 §tion 41 of the Transfer of Property Act 
had baen complied with in this caee and 
baviog considered the eviderce put forward 
on bibalf of the plaintiff, tit., that of the 
patwari he wai not satisfied that th8 
plaintiff had taken proper care t) ascertain 
whether Sareba Kuar was really in possession 
of the property or not, and, therefore, having 
found that the property in fact belonged to 
the other defendants Nos. 1 and 2, he dismiss¬ 
ed the plaintiff's suit. It is important to bear 
in mind that that was the only question 
which was discussed in deciding the sixth 
iss le. 

The matte? then went on appaal to the 
Distriit Judge and tbe learned District 
Judge tock a different view on the facts 
from that arrived at by tha Munsif. Ha 
pointed oat that ths patwari Lalji Lial 
Btatsd that he had made enquiries on behalf 
of the purchaser and that he had learnt 
that Sireba Kuar was the real rehandar 
and that witness was not in fact cross- 
examined by the defendant). He was the 
patwari of the village and after tbq transfer 
wis completed he was engaged as a servant 
of the plaintiff. The Munsif had considered 
that hi a evidense was not trustworthy 
because he was not at the time he was 
all aged to have made the enquiries a sarvant 
of the plaintiff but only became 83 afterwards. 
The learned D'.striot Judge did not consider 
that th's wae snffiiient ground for rejecting 
his evidence and be thought that the village 
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palwiri was a very 1 ke'y nan to have been 
emplcyed to make enquiries of this sort 
and accepting bis evidenoe, as be did, the 
learned District Judge tame to the conelu- 
s : on that the cafe under section 41 of the 
Transfer of Property A«t had been made 
ont. I may mention that apart from this 
question of enquiries there were many 
other ciroomstanoes in tbe case which led 
the Court to come to tbe conclusion that 
Sareba Kuar had been holding it as tbe 
ostensible owner. 

From that decision the defendants appealed 
to tbe learned Jndge of this Court, The 
learned Judge cime to the conclusion that, 
as there hed been no direct issue raised as 
to whether section 41 of tbe Transfer of 
Property Art applied cr cot, he doubted 
whether the attention of tbe parties had 
been properly drawn to it or whether they 
had called the evidence upon that point 
which they would have done if tbe issue bad 
been more distinctly raised, and, therefore, 
he remanded tbe case back to the Trial Court 
to re-bear tbe issue No. 6 with epeaial 
reference to the question arising under section 
41, and gave the parties leave to adduce 
further evidence. He further ordered that 
tbe District Judge on receiving the decision 
upon this issue of tbe MuDsif should give 
bis opinion npon it and remit it to the High 
Court. The only question which has been 
argued in appeal before us to-day is whether 
or not upon the facts, which I have stated, 
the learned Judge was justified in remand- 
ing the case. That must depend, in the 
first instance, upon whether the plea arising 
under section 41 of the Transfer of Property 
Act waB sufficiently raieed in the pleadings; 
and, secondly, whether it was sufficiently 
taieed by the issues settled before the 
'trial. In my opinion there can be no doubt 
that in the paragraph of the plaint, which 
I have refered to, this issue, although perhaps 
not very scientifically put, was clearly 
raised, vie., that it was with the consent 
express or implied of the defendants that 
Saraba Knar was the ostensible owner of 
the property and that, in these circumstances, 
they cannot complain if she had transferred 
the pr< perty to a bona fide purchaser. 
Again, when the case came for trial, as 1 
have pointed out, although the sixth issue 
did cot in terms mention section 41 of the 
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Transfer of Property Act, it could hardly 
have had reference to any other question 
than that which I have just referred to and 
which alone is dealt with by the laarned 
Munsif in determining the issue. Toe issne 
no donbt was a little wider than was 
necessary merely to include a point arising 
under section 41 but the issue, as framed, 
clearly admitted of the question being decided 
in the case and I ciq sea myself no other 
reason at all why this issus should hava 
been raised except for the fact that it was 
foreshadowed in tbe pleadings and the 
parties had notice of it. In these circum- 
stancas it seems to me that the matter having 
been raised and determined by the first 
Appellate Court it was not within the 
competence of tbij Court in second appeal 
to remand the case for a re hearing upon 
this very issue. Had the issue not been 
determined then obviously it wonld have 
been within the competency of this Coart 
to remand the case for that purpose. Bat 
where you have an issue raised which is 
quite sufficient for the purpose, and you 
have evidence upon that issne and you have 
a distinct finding both by the Trial Court 
and the first Appellate Court I do not think, 
with great respect to the learned Judge, 
that it is any longer open to him to refer 
the case back for re-bearing upon fthat-very 
point. In my opinion these appeals should 
be allowed, the decrees appealed from should 
be set aside and the decrees of the learned 
District Jndge on first appeal should 
be restored. The appellant is entitled to 
his costs throughout. 

Mullick, J.—I agree. 

p, d. 

Appeal allowed, ' 



V . 


Itol. LXVil] INDIAN 

8ARAJUL HAQUI V. EMPEROR. 

PATNA HIGH COURT. 

Criminal Revision No. 535 of 1920. 

November 29, 1920. 

Pretent: —Mr. Justice Jwala Presad, 
SARAJUL HAQUE— 

Petitioner 

VerSU8 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1F6DJ, «. 40“*, Expl. (2)— 
J)erelict animal — Possession — Misappropriation—Duty 
cf finder of property. 

• 

A person who takes possession of a derelict animal 
of which no owner can be discovered, is not guilty of 
any offence, and cannot be convicted of an offence 
under section 403 of the Penal Code. 

» A person, finding a property of which, from the 
.nature of it, there must bo on owner, must take 
, reasonable care of it and endeavour to find out the 
owner; but ho is not bound to adopt extraordinary 
means for the discovery; nor is he bound to be out 
: of pccket in discovering the owner by means of 
, advertisement. 

. Criminal revision againat an order of the 
.Dsputy Magistrate, Mnzafferpur, dated the 
,21st August 1S20, affirming in appeal the 
; conviction and sentence of t> e accused by tl e 
'Honorary Magistrale, Mnzafferpur. 

’ Mr. 8. P, Varma y for the Petitioner. 

; • JUDGME NT.—The petitioner, Paraj-ul- 
t Haque, has been convicted and sentenced to 
.pay a fire of Rs CO under sestion 403 
of tbei Indian Penal Code by the Honorary 
Magistrate of Muzafferpur. On appeal the 
Deputy Magistrate baa upheld the conviction 
and sentence. 

( The property misappropriated i3 a cow. 
The cow was “wandering here and there 
'for the laet three or four years.” On the 3rd 
Magh last the accused took the oow to 
AUlu Pashi, P. W. No. 3, and gave it to him 
on what is called Pueia, tellin? him that 
he had purchased the oow for Rs, 10. The 
oow gave birth to a calf on the following day. 
A fortnight after the Chowkidar (P. W. 
No, 2), finding the cow in the possession 
of Aklu enquired of him as to how he was 
in possession of the same. Aklu told him 
. that he got the cow from the accused 
Sarajul Haque. The Chowkidar enquired 
from the accused and he told him that he 
had pnrch&fed the cow from one tdvsimmot 
Jhallo. Jhallo, however, denied having sold 
the cow and the Chowkidar, therefore, 
reported the matter to the President of 
the Beat, The accused produced a receipt 
purporting to have fceeu given by Jhallo 

»2 
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to him relating the purchase of the oow 
from her. 

The Oonrts below rejected the defence and 
held that it was not proved that the accused 
purchased the odw from Jhallo. They held, 
however, that the ow was an unclaimed 
property and was roaming abiut. That 
the 6C3U8ed took possession of it and made 
it over to Aklu and after she had given 
birlh to a salf sold it to one Choolhai for 
Rs. 22 , “out of which Rs. li was paid to 
him with promise to pay the ba’anoe a 
little while after.” 

Tbe question is whether, upon the facts 
found, by the Courls below the oharge of 
criminal misappropriation has been brought 
home to the accused. The cow in qnestion 
was roaming about in the village for the 
last three or four yeirs and the ownersh'p 
was not at all traced to any body. Mera 
taking of such a property will not ba any 
offenc?, but the person taking possess’on 
of it would be guilty if he appropriated 
it “to h:s own us# when he knows or has 
the means to discover tbe owner, or before 
he has used reasonable means to disoover 
and give notice to tbe owner and has kept 
the property a reasonable time to enable 
the owner to claim it’ (tide Explanation 
( 2 ), section 403 , of the Indian Penal Code). 
It depends upon the circumstance of each 
case whether the conditions laid down in 
that Explanation have been fulfilled or Dot. 

The Courts below are of opinion that it 
vrfts the duty of the aoousei, being the 
Dafadar, to impound the cattle or to inform 
the Police so that the oattle might be sold 
and the sale proceeds deposited in the custody 
of the authorities. No doubt a person, 
finding a property of which, from the 
nature of it, there mast be en owner, must 
take reasonable aare of it and endeavour to 
find out the owner ; but be is not bound 
to adopt extraordinary means for the dis- 
ODvery nor is he bound to be out of pocket 
in discoveripg. the owner by means of adver- 
tisement. Iu tbe piesent case the cattle 
* a3 wandering in the village openly fora 
considerably long lime. The Chowkidar 
himself swears that he used to ree the 
cattle .ownerless for the last three or four 
vears Thus every body in the locality 
'apparently koew that tbe cattle iu question 
ZT wandering in. the village. There 
w as, therefore, no particular obligation m 
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the prerent case on the pari of the 
Dafadar to inform the Police. The 
accused tcok charge o! ll;e cat le at a time 
when she was about to give birth to a 
calf, made it over to Aklu acd just on 
the day following she actually did give birth 
to a calf. I do think that the secured redly 
believed that there was no ow ner of the cow or 
that it tad become derelict. He was, in the 
circumsiacce3 of the cas?, perfectly right 
ip treating it es being the property of 
nobody. Consequently, there oould net be 
possibly aDy intention of dishonestly mis* 
appropriating, for he never had intended 
to cause wrongful loss to anybody, since the 
ownership of the cow was not traced for a 
loDg time. In arrivirg at the aforesaid 
corclosicn, I have considered all the 
anihoritier, both Ecglirh a d IrdiaD, on the 
subjest and tbe valuable note under the 
section in Gem’s Indian Petal Code, Volume 

II. . 

I, therefore, bold tba f , on tbe facts found 
by tbe Courts below, to charge of criminal 
misappropriation can be laid against 
the accucei. I accordingly set aside the 
conviction and rentetce and aiquifc the 
Moused, Tbe fine, if paid, must be refunded. 


w. c; A. 


Oonviction tel aiide. 
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A person who cuts and takes away crops sown by 
another, is guilty of theft. The fact that the crops in 
question stood upon fields in the cultivatory posses* 
sion of the person removing them and were sown 
there without any right is of no consequence, 

Criminal revision against an order of the 
Magistrate, First Class, Mearnt, dated the 
30th March 1921. 

Mr, Rain Ali % for tbe Applicants, 

Mr. K, R. Dang , for the Opposite Party. 
JUDGMENT.—Tbe oharge against tbe 
applicants was that they had committed theft 
by catting and taking away the crop sowed 
by Musammat Nannhon. The Trial Ooort 
fonnd distinctly that the srop in question 
bad been sown by Afusammat Nannhon and 
sat by tbe accused without any right. The/ 
were thns guilty of theft which may have 
been a technical theft. They were convicted 
accordingly. In appeal tbe point was 
raised that tbe crop in quostion stood upon 
fislds which were in the cultivatory possession 
of the applicants themselves, Tbe Magistrate 
who heard the appeal directed an enquiry 
npon that point. He bad no right to direst 
an enquiry. If he likad be could have taken 
farther evidence. There was not the slightest 
necessity to direct an enquiry as it was proved 
that the crop in question had been sown by 
the complainant, The Patwari and Janki 
Prasad prove this. It is not of the least 
consequence whether the oomplainant has of 
has not good title to the cnltivation of the 
fields in question. It is sufficient if she sowed 
the crop. Now there is good evidence that 
she sowed the crop and that the applicants 
cut the crop. I see no reason to disbelieve 
this evidence. The convictions are, therefore! 
good, Tbe sentences are not excessive. I 
dismiss this application, 
v. h. 

Application ditmutid. > 

* 


ALLAHABAD HIGH COURT. 
Orimikal Rivisiox No. 456 of 1921. 
November 5, It 21. 

Present: —Mr. Justice Stuart. 
MUHAMMAD ATA and others—. 

PiTlIIOMEBS 

teisut 

EMPEROR through Mvsamtnat 
NANNHON— -Ojpositi Fartt. 

Penal Code (Act XLV of 1860^, *. 379 —Theft 
— Crop*8jpicn- inanother’i field—Removal by latter — 
QfTence, 
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RAMPABITiR SINGH V. KASIM ALI KHAN. 

PATNA HIGH COURT. 

Criminal MiEOECiLANEOUi Cask No. 79 

of 1920. 

November 8, 1920. 

Present :—Mr. Justios Jwala Prasad. 

RAMPABITAR SINGS and others— 

Peiitioners 

versus 

KASIM ALI KHAN— Complainant— 

Opposite Partt. 

Criminal Procedure Code (Act V of 1898^, ss. 20?, 
203, 204 — Complaint—Preliminary enquiry by 

Police declaring complaint to be false—Magistrate 
directing regular trial and sending for cluirge sheet • 
Order ultra vires —Civil matter—Criminal Courts, 
jurisdiction of. 

Where a Magistrate directs an inquiry by the 
Polioe under section 203 of the Criminal Procedure 
Code, into a complaint, and the Police submit a 
report that the case is false; that the matter in dispute 
between the parties is one for the Civil Courts to 
determine, and that a Civil suit between the parties 
relating to that matter is pending, the Magistrate has 
no jurisdiction to direct the submission of a charge 
sheet, merely because in his opiniou it is desirable to 
ascertain the truth 

Criminal revision against the order of the 
Sab-Divisional Officer, Gaya, dated the 4th 
Ostober 1920. 

a* • 

Messrs. 3. P. Vdrma and S. S. Bose, for 
the Petitioners, 

Mr. Q. O. Pal , for the Opposite Party. 

JUDGMENT.—The Rale must be made 
absolute. Mr. Pal, appearing on behalf of 
the opposite party, sonsedea that the order 
of the Magistrate dated the 4th Ostober 1920 
directing charge sheet to be sent up aannot 
be supported. The Magistrate himself 
not satisfied with the complaint and 
was of opinion that "it involves a civil “ ,8 * 
pute.” He assordingly directed the rolioe 

fto make preliminary enquiry. 

The Police made a thorough enquiry into 
the matter and oonsladed its report in t e 
following words:—"Under the siren mstances 

noted above the asoased fully proved l * 
statement and under the circumstances D0 * e 
above all these facts and sirsomstanoea an 
dosumentary evidence, etc., slearly show tha 
the complainant himself wanted to realise ■ e 
paid amount twise and attempted to aeseive 
the assused party. I, therefore, submit final 
Report false under sestion 420-417, Indian 


Penal Code, purely a sivil dispute matter 
for which Sait No. 56 of 1920 is pending 
in Court. The complainant, in my opinioo, 
seems to be liable for the prosecution under 
this section.” 

The Magistrate passed the following order: 
—“Police report seen. The mitter should, 
I think, be thrashed out in regular trial. 
Let charge sheet be sent up.” The basis of 
the Magistrate’s order is, therefore, the Police 
report, but the report does not jastify the 
order. 

Again, the enquiry by and the report of 
the Police was under sestion 2J2 of the 
Cede of Criminal Prosedure. No order for 
submitting charge sheet oould ba made by 
the Magistrate. The Magistrate soul! only 

pas 3 an order under section 2D3 or 204 of 
the Coda of Criminal Procedure. The 
order of the Magistrate is, therefore, ut'a 
vires. 

The Magistrate apparently passed tha 
order, beeaus?, in his opinion, as stated in 
his explanation, it was desirable that the 
matter should have been thrashed out in 
a regular trial. Tha Police reported tha 
ease to be false and was of opinion that tha 
complainant was guilty of bringing a false sase. 
Ido not thinkthat the aosused should ba put to 
any harassment simply because it may be desir¬ 
able to find out the truth. Besides, the 
subject matter of the complaint under sac> 

tions 417 and 421, Indian Penal Code, is 
already covered by the issue in the Civil 
Suit No. 56 of 1920 pending in the Court 
of the Subordinate Judge of ^Gaya between 
the parties. That issue is— Did the plaint¬ 
iff pay the entire consideration, or was half 
of it paid by Ram Oharitar ?” 

Tha matter in dispute being of civil nature, 
the Criminal Court has no jurisdiction over the 
case and the order of the Magistrate dated 
the 4th October ie accordingly S3t aside and 
the proceeding pending in consequence 
thereof against the petitioner is set aside, 
w, 0 . a. 

Order set aside. 



[1922 


5C0 INDIAN OASES. 

MUTBUKUMARiftWAMI NADAR V. MUHAMMAD ROWfBIR. 

the car in procession till the dispute between 


MADRAS HIGH COURT. 

Criminal Revision Case Np. 326 of 1921. 
Criminal Revision Petition No. 160 cr 1921. 

December 22, 1921. 

Pi wet t:-—Mr. Justice Odgers. 

MUTHUKUMARASWAMINADAR 

AND OTHERS— PeTIIIOA ERS 

terms 

MUHAMMAD ROWTHER i*d others_ 

Respondents. 

Criminal Procedure Cede (Act V of 1*98) s . \aa 

(4- (M, 435 « 9 Revision after e, P ly oftL Zntls 

Order prohibiting doing of cei tain act till decision by 

Civil Court—Injunction— Jurisdiction—''Alter,” mean¬ 
ing of ,, 

A High Court will not decline to revise an order 
passed under soetion 144, Criminal Procedure Code,’ 
after the exp.ry of two months from the date of the 
order. Jt will examine the order to seo whether it 
was passed with or without jurisdiction, and, if in its 

opinion it is a wrong order, it will express its views 
about it. [p EO), col 2.] 

3S 0 M‘"i.r C ,\f'r V - K erU T l Che,t< ’ - ° Ind - Cas ' 

38 51. 48f; 18 Cr. L. J. 629, Emperor v Vinayak 

Narayan Arte, 18 Ind Cas >21; 16 Cr I J 27 a 

38 B. 719: 16 Bom. L R. ,98. Ramanadhan ChetH y. 

Murugappa Chetn 24 M. 45; 2 Weir 92 and Bhairo 

*I eror ; 71 , ,,d Cas - 66Zi 1 p - L - T -»wi 21 

Cr. L. J. 64H f referred to. 

r „? a ° r ?? r k u . nder ,“ction 144, Criminal Procedure 
Code Wh'ch is indefinite as to time and which 
prohibits a party from doing a certain act until the 
quesUon in dispute is settled by a Civil Court is 
a ,P cr Pctual injunction, and is, therefore, 

without jurisdiction, [p. 601 , col 2 ] 

? M zzr;: TJci: 

rtfS&V- 88 M/L - J 

nrl h f' V ,°n d " a a er ” l D 8ulj - Kcctioa (4) of section M4 

thTnarno^f Ced " re r®’ does not meaD substituting 
the name of one party for that of the other, [p. C02, 

Ganpat 8mgh v. Emperor. 47 Ind Cn<? 7 p. q p t t 

vrr h - W ' 3 ” : 19 Cr ' L.JMO^Srtrto 1 " 

ret “ l 0D, uEdcr PfotioEs 435 and 439 of 
the Cede of CrimiDal Procedure, 1898, 

rf?h« g ir b r °. onrt t0 revi8e tbe order 

A • i o , AIagll,rate ’ Ramtad, dated 

lhl h * iTA — 2 * 1 £ ® tl * r « ae, ‘ de *be order oi 
tbe Sub-DivisioraJ Megietrafr, Rairrad 

da-ed l^th March 1921. ^uad, 

FACTS aprear from the judgment. 

Mr. T. Earoackariar (with him Mr. K. 8. 
Ramcbkatn her), for tbe Petitioners.’— Tbe 
order nrdcr revision was passed without 
jarudiciicr, Tbcro is no time limit fixed 
for the cider. The order virtually amounts 
to a perpetual irjunction od tbe Nodar 
octtttUEily nlo ate reefxeired from tabirg 


■--- -KUO UCH 

the i a-ties is settled by the Civil Court. 

Bssfdep, the order of the Dialric': Migi?- 
trate which was passed on appeal frera the 
Sub Div.sicDal Magistrate’s order clearly 
enlarges and amplifies on the latter. Tbe 
word alter 1 in section 144 (4) canDot me'in 
substitution of the namei of one party for 
those of another. 

Though two months have elapsed since tbe 
order was parsed, the High Ccu.t can inter- 
fere, Rarramdhin CJieiti v. Muruyappi Ohetli 
(1; and Bhairj Ocpe v. Emperor (2>. 

Mr F. 8. Voz t for tho Respondents.—Tbe 
order is not in force now as two months have 
expired. It is unnecessary now for the High 
Court to examine the propriety or correctness 
of the order. Govir.da 01 etii v. Perumol Chitti 
(3; and Emperor v. Vinayak Narcyin Arte (4). 
he District Magistrate’s order does not 

enlarge tbe order of the Diviiioral MigUtraV. 
It ib virtually a new order ly the Dirtrlot 
Magistrate whi«b he had inrisdi«tion to paea 
to prevent a breach of tbe pease. 

Mr. M, B Hakim, for tbe PobVc Pro esu- 
tor, on behalf of the Crown. 

ORDER.—Thie is a netition to reviae the 

j r< l 8 4 t , h n, D ' Str ' 8t Ma «'»trafe. Ramngd, 
dated the 10;h April 1941. It appears that, 

in the village of Arnppnkotlai there ia a 

,, a R ^_ e ? 3p e,r ^ ar,amiI ian Koil, round which 
he Nadars slaim (be right of dragging 

eir emplo far in proeersion onoe a year. 

1 here is a rival faction in the village 
composed of Muhammadans who apparently 
resent the dragging of the 
western and northern sides 
on the ground that the land 
belongs to them. 

The first proceeding in oonneocion with 
the Present petition ccourred on tbe 19th 
arc b 21 when tbe Sab Divisional Magis¬ 
trate made an order under section 144 of 
the Criminal Procedure Code by which he 

lr68 ^ e *t. * be C3r be Peacefully tafcen 
r ° n riv e ^ em Ple through the western and 

northern streets of the temple without in¬ 
fringing the rights of the Musalmans on the. 
street to tbe north, and prohibited certain 
Masalmans from interfering with it during 

Jl) 24 M. 45 J 2 Weir 92. 

6i 6 2> 67Ind Ca9 - «*» 1 P* L- T. 377; 21 Cr. L . J., 

f4! 2? Jns 'r E3 ^ f W.439; ISCr.L. - ** 

Boa. u 4 598, as ; 6 L - J ‘ :7 % 33 B ' m l9 i 


- — r ’ *-# 

car round tbe 
of tbe temple 
on those sides 
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the festival. On appeal to the District Magis¬ 
trate, he passed an interim order on the 23;d 
March 1921, on representation from the lead* 
ing Nadars, to postpone the dragging of the 
•ar bnt rescinded the order of the Sub- 
Divisionel Magistrate and prohibited the 
Nadar community from taking the car in 
prosession round the west and (north) 
front of the temple. Oa the 10th April 
1921 the final order to wire's this revision 
petition is directed wai passed. In it the 
learned District Magistrate holds that the 
Nadars have not established their right to 
drag the sar over the dispnted land and 
tha f , nntil the question is settled by the 
Civil Court, their olaim to exersise that 
right should not be npheld. He, however, pro- 
seeds and prohibited under eeetion 144 
the counter* petitioners, rr any of the Nadar 
aommunity or any one on their behalf from 
tfcking the ear in procession round the 
west and front of the temple. Mr. Ran- 
gach&riar for the petitioners, the Nadarp, 
has urged several objections to this order 
oq the grouod that it is made without 
jurisdiction, and the first objection is that, 
although under sesiion 144 (5) no order ean 
remain in foroe for longer than two months, 
the learned Distriefc Magistrate has not only 
failed to iosert sieh a provision in his order 
but had virtually is usd the injunction res¬ 
training the Nadars till their olaim is settled 
by a Civil Court The preliminary ob* 
jeotion for me to deoide is whether I 
ought to go ioto this and other objeations 
to jurisdiction on the ground urged by 
Mr. Ya«, the learned Counsel for the respond¬ 
ent, namely, that the order being only 
enforoible under the Aat for two months and 
those two months haviog long ago expired 
there is no reason why this Oonrb should 
investigate the legality or otherwise of the 
order in question. 1 aoDfess I have been 
strongly impressed with this argument, in 
support of whiah several eases have b3en 
qaoted. Go Anda Ohetti v. Perumal Ohetli (3), 
Empetor v. Vin'iyak Narcyvn Arte (4). There 
ia no doubt that there have bean eases 
where a orimiral revision -petition fca9 he3n 
entertained although the period of two months 
had long siDse expired. A« for instance in 
Ramanadhan Ohetti v. Muruga ipa Ohetti (l) f 
where the. order was given on the 22nd 
September 18*9 and the jadgmeut in re¬ 
vision delivered on the 1 Jth April 1900, 


Nothing soems to have be9n said in that 
ease as to expiry of the tims for whiah 
the ordsr aoald remain ia fores. S) also 
in Bhair) Gopi v. E nperor (Z\ though in 
Gov’nia Ohetti v. Per urn'll Ohetti ('*), ai the 
two months had exoire 1, ths leirned Jadge 
declined to revise the order. If I am of 
opinion that the ordsr is wrong althoagh 
it m^y havs expired, it 090013 to ms 1 
should not bs deterred from expressing 
my viewi about ifc, i 1 aasa it is sought 
to use it in any way in the litigation 
whiah is already pending on behalf of one 
side or the other, in so fir as it pur¬ 
ports to settle, even only for the time 
being, the respective claims or righti of 
ths parti, s, I, therefore, though with some 
hesitation, decide teat the order most be 
examined to sea whether it was passed 
with or without j irisdio'ion in spite of the 
fast that it has expired. 

As already stated, several points were 
taksn ajainst the vvlidity of the order 
by Mr. Ringashariar. I think ib may bs 
only neaeisary to deal with two or three 
of them. 1 have already quoted- the terms 
of the order and from the words quo‘ed it is 
•lear that the order is indefinite as to 
time. Tnere was a similar order in 
Ramanidh in Ohetti v. A lurugappz Ohetti (l) f 
where the order was, 6ratly, not to inter¬ 
fere with the management of the Koil and, 
secondly, not to take any part until a 
certain person was daly evicted from the 
Koil management by due aourse of law. This 
litter direstioD was held to aoatravene the 
provisions of sub-sao’ion 5 of section 144 and 
it was hell that to that extent the order 
was made without jaried'oiion. Ia Afey- 
yaru Ammal, In re (5), Mr. Justice Saiasiva 
Aiyar observed : “of ceurs *, if the Magistracy 
tries to u«e section 144 as a means of 
granting a perpetual injunction the High 
Court has the power to interfere.” That 
Seims ti ma what the learn >d District 
Magistrate has tried to ds here. Taere 
is also, in my opinion, amfcher and equally 
obvous defect in the learned Magis¬ 
trate's order. Sastioo 144 (4) permits any 
Magistrate to rescind or alter auy order 
made nnder this section by himself or any 


(5) 22 Ind. Caa. 721: (1911) M. VV. N. 169, 2S M. L. 
J. 132; 15 Or. L, J. 145. 
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Magistrate subordinate to him. Here, as 
pointed oat above, the learned District 
Magistrate has not confined himself to 
weirding the order of the Sob-Divieicnal 
Magistrate bat has prohibited the counter- 
petitioners or any of the Nadar community 
from taking the car in procession. Mr. 
Bangachariar, relying on a case of the Patna 
High Conrt reported as Qanpat Singh v. 
Emperor (6), contends that the word alter 1 
eannot mean sobstitntirg the Dames of oeo 
party for those of the other. Mr. Vsz, for 
the refpordent, has iDgeniocsly contended 

that the order passed by the learned District 

Magistrate, in so far as it restrains the Nadarr, 
is not an order in appeal at all under 
section 144 (4) but it is a totally new order 
which the District Magistrate took upon 
himself to pass as he feared a breach of 
the peace. It will be observed that the final 
order of the District Magistrate refers to the 
preliminary order dated the 23rd March and 
the preliminary order is clearly one passed on 
an appeal from the Sub-Divisional Magistrate’s 
order—tee the heading on the top of the 
paper. It, therefore, seems to me that I 
eannot, on the state of the record, ray that 
the final order of the District Magistiate 
was not paired on appeal from the Sub- 
Divisional Magistrate and I, therefore, hold 
that it is not a rew order, but, under the 
eircumttances I have detailed, one which the 
learned District Magistrate had no jurisdic¬ 
tion to pass. 

Mr. BaDgachariar also relied cn the fact 
that there was an existing order order 
cection 147 passed on the 20th April 1915 
by the Sub-Divisional Magistrate at that 
time directing the Mussulmans not to spread 
their locms- on crie of the pieces of land 
in dispute and boldirg that the land in 
queition was a public road. Mr. Rangcba- 
riar’c contention is that this order under 
section 147 is illegal beoaure it deprives 
h m of any benefit be may have under 
the order paesed nnder section 147 which 
is in force until it is displaced by icmc- 
thing elie. 1 do not thirk it necessary 
to decide as to this contention in v ew of 
the opinion I entertain on the two other cints 
detailed above. 

Under the eircumttances I must hold that 
the order of the learned District Magistrate 

f6) 47 Ind. Cas. 76; 8 P. L. J. 287, 4 P. L. W 367- 
10 Cr. L. J. 880. 
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was passed without jurisdiction and I must 

allow the criminal revision petitions 

Under the cireumstanees I do so without 
•osts. 


M. C, P. 
8. D. 


1 etition allowed . 


PATNA HIGH COURT. 

Criminal Appeal No. 43 of 1922. 

May 9, 1922 

I resent: —Mr. Justice Ooutts 
and Mr. Justice Das, 

DASRATH SINGH and otheii 
—Appellants 

v*nu8 

EMPEROR— Opposite Party. 

29 P ™ ce ? ure <5* fAce V Of 1898A c. 164, 
l , \ V direction—First informa. 

cZ7j 0/ 8tatement made to Police in ordinary 

* misdirection on the part of a Judge to lay 

n«i f fW the fl! 17 the Purport of a statement which £ 
neither on the record nor proved, [p fiO<, col. 2.1 

Pnto«n£ men - m ! d6 * n the °“finary course to a 
° m f er 18 DOt J er,dence at all and cannot be 
considered or proved as first information, [p. 6C3, col. 

Criminal appeal against the order of the 
Assistant Seeeiors Judge, Gaya. 

Messrs K. N. Ohouahry and G. O . Pal , for 
the Appellants. 

Orlwn Afl8IStaDt Government Advocate, for the 

JUDGMENT. 

Su C -r t*7 The ®PP 0,IaD ‘e. Dasrath Singh, 
Suraj Singh (son of Santokhi Singb), Snrai 

Singh (.on of Daler Singh) and Iawer Singh 

Indf. b p“'T^*l ed ttoder 8e,tion 379 of the 

to sLv«n PeDSl C -° de aDd have been ““tensed 
!? *!! n ri f°™ Q9 imprisonment ea.b; 
the other appellant, Sant Prokaeh Singh, has 

been sentenced to the same term of imprison. 

U rt er 379 ' lU - P™* 

Code. The trial was by Jury and tfaa 

contention of the learned Counsel for the 

appellants is that there has bean misdire.tion 
lu.the charge to the Jury. 
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The facts of the oase as alleged by the prose¬ 
cution are, shortly, that for some time there 
has been a dispute between Kishnn Lai and 
h!s nephew Gajadher Prasad regarding, 
possession of two villages whish adjoin eaob 
other. The tenants are ohiefly Goalas and they 
have taken the side of Gajadhar Pra?ad and 
have been paying rent to him and his brothers. 
Kishnn Lai attempted to get rent without 
success and eventually he took the aid of 
Baohhn Singh, one of the proprietors of an 
adjoining village Pipra. Village Pipra is . 
inhabited by Babhans and tenants of Baohhn 
Singh. In order to soerse the tenants of Barka 
and Ohotki Kunhri, Bashhu Singh’s gomathta 
the appellant Sant Prakash Singh with 
about 20 men went on the morning of the 5th 
of July last to Barka Kunhri. Sant Prakash 
rbde with a sword in bis hand and the rest of 
the mob followed him armed with swords or 
lixthx$. When they got to Barka Kunhri they 
looted the houses of Bhnan Goala, Tanak Goala 
a*d Bansi Goala and beat them. They then 
went to Ohhotki Kunhri and did the same 
thing at the honsei of Gangoo Goala, Abhiram 
Goala and Dila Goala. 

' Two men Sital Singh and Narayau Singh 
Kurroi went to Fateh pore Tbana and ga ve 
information to the Sub-Inspector of Police 
of an occurrence which had taken place at 
Barka Kunhri. • This was not the occurrence 
with which we are at present soccerned, 
but the Sub Inspector went to the village and 
when he got there he found Bhnan Goala and 
others injured ; bo he took their stataments 
and sent them to hospital. Hetbea enquired 
into the case. On the 13th July he went to 
the hospital and took the statement of 
Bhuan Goala and treated it as the first 
information in the ease. He then continued 
the investigation whish eventually led to 
the sending up and conviction of the present 

appellants. . . 

The saee was tried by the Assistant 

Sessions Judge of Gaya and it has been 
tried by him with great sare. The charge 
to the Jury is also an exceedingly fair 
due; but it is sontended by the learned 
Counsel for the appellants that tbs learned 

Assistant Sessions Judge has oomimtted an 
drror in law with regard to the first 
information and that in sonneotion with this 
first information he has misdirected the Jury. 
Now what happened is this. The Sub- 

Inspector on the 5th of Joly fc ke 


statement of Bhuan Goala. He did not, 
however, treat this as the first information, 
but on the 13th of July he recorded Bhaao’s 
statement again and this statement he did 
treat as the first information. This was a 
mistake on the part of the Sub Inspect ir but 
if the mistake had stopped there it would 
have been of little coDsequeoce. Unfortunate¬ 
ly, however, possibly because he did not 
know of the statement of the 5th of July the 
learned Sessions Jadge allowed the statement 
of the 13th of July to be prove! as the first 
information an! he did not have the statement 
recorded by the Sab-Impector on the 5fch of 
July (whish was really the first information) 
proved at all. In argament, however, this 
sla l ement wa9 evidently referred to and 
apparently it was sontended that the 
statement of the 13th of July was not the 
first information. The learned Assistant 
Sessions Judge realized the correctness of 
this eontention and he toll the Jury that the 
statement of the 5th of July was the first 
information and that the statement of the 
13th of July was not. Unforfcnnately, 
however, he told the Ju-y what the purpjrt 
of the statement made on the 5th of Joly wap, 
although the statement had not been proved 
and was not on the record ; and, furthermore, 
he told the Jury that the statement of the 
13th of Joly merely arapl fisd the statement 
of the 5th of Jaly and that its importance 
was not more than a statement made in the 
ordinary sours© to a Police Officer. Ths 
contention of the learned C >uoeel for the 
appellants i* that the learned Assistant 
Sessions Judge had no right to place 
the stfctemant of the 5'.h of July before ths 
Jury and that he should have informed the 
Jury that the statement of the 13th of Jaly 
was not evidence at all and that, except in so 
far asit 9 contents may have been broaght oat 
io evidence for purposes of corroboration or 
contradiction, they should discard it entirely 
from their minds. These conteotions are, in 
my opinion, nnoontrovertable, and, under the 
circumstances, the only coarse is to set a*ide 
the convictions and sentences and to remand 
the caBe for re-trial. I may say that I do 
this with considerable reluctance because the 
learned Assistant Sessions Judge's charge is a 
good one and very fair to the asoused persons; 
but the facts remain that he has placed before 
the Jury a statement which is not on the 
record end be has net told them that they 
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Bhcnld exclude from consideration a statement 
which is Dot evidence in the case, I would, 
therefore set aside the convictions and 
eentercea aid direct that the c:ee be 
re tried. There will be no cider as to 
bail, 

Da§, J.—I 8gree. 

f 

N. K» 

Oate ser.t bach , 


LAHORE HIGH COURT. 

Cab» Riverbed No. 439 o» 1921. 

, December 19, 1921, 

Present \— Mr, Jnstioe Bread way and 
Mr, Justice Martincau. 

In the matter of The LEGAL PARCTI- 
TIONERS ACT. 1679 aid of 
Khwcja, FAKBAE-UD-DiN, PLEALER. 

Legal Practitioners Act (XVIII oj 1879^, s. 13 ( b ) 
( i ) -Letter written by Legal Practitioner charging 
Judicial Officer uith racial antipathy—Misconduct — 
Other reasonable cause. 


A Legal Practitioner wrote a letter to a Judicial 
Officer imputing feelings of racial antipathy to the 
latter and charging him with allowing such feelings 
to influence him in passing contrary orders against 
the Legal Practitioner in cases in which he appeared: 

Held, that the letter did not fall within the 
purview of clause (b) of section 13 of the legal 
Practitioners Act, inasmuch as it was not written 
by the Legal Practitioner in the discharge of his 
professional duty, but that it certainly fell within 
the purview of clause i/, of that section, [p. 6C4, col. 
2. j 

Advocate, In the matter of An, 5 P. R. igo2 Cr 
• F. B. , Chanda Singh, lh the matter of, 28 Ind Cbh 
722, 18 P. R 1916: Cr. 12 P. W. B. >915 Cr- 16 Cr 
L. J. 388, District Judge o/Kistnav . Hanumanulu 32 
Ind. Cad 826s 18 M. 1. T. 6aP; (1916, M. W. N. 1060 
17 Cr. L. J, 88, 8ft M. 104F, Amnta Lai, In the matter 
of, 52 Ind. Cas. 798; 42 A. 80, :0 Cr. L. J. 718- 17 a. 
L. J, 106<*, 1 D. P. L. R. (A.) 134, referred to. 


Case rofened by the District Judge, Jhang 
at Sargodba with Ha letter Nc, IC07 G 
dated the 26th October li 21. 

LaJa Jai Lai , R. B. f Assistant Legal 
Remembrancer, for tie CrowD. 

Maulvi Ohtlam Kohy-ud n* % for Kbwaia 
Fakhar-ad-DiD, Pleader. 

f 'I V- 


ORDER.—On the 8tb January I9i-1 
Kbwaja F»kbr-ud*Din, a Pleader of Cbiniot, 
handed a letter, Exhibits, which be bad 
written, to Sardar Gian bingb, Muosif of 
Ohiniot, who, in consequence of the objet- 
tionable Datare of the content?, forwarded 
the letter to the District Judge with a 
view to action being taken against the 
Pleader noder section 14 of the Legal 
Practitioners Aot, The D etriot Judge, after 
framing a charge and taking evidence in 
accordance with the provisions of that 
seotior, has found that Ivhwaj* Fakbr>ud- 
Din has been guilty of unprofessional 
•endrot or has efferded reasonable cause for 
disciplinary action to be taken against 
him. He baa accordingly reported tbs 
matter to this Court and has suspended 
the Pleader from practice pending tbii 
Court’s ordeis. 


The letter is clearly a most improper 
one and its tenor is correctly described in 
the charge drawn up by the District Judge, 
which is as follows : — 

That you on or about the Sth January 
1921 addressed and delivered to the Muneif 
at Cbiniot a letter of which the whole 
tone and style are in general improper, 
and mere particularly that in the said 
letter yen impute feelings of racial anti- 
ratty against you on the part of the 
Munsif as a Judicial Officer and charge 
him withallowing euco feelings to iiflicnce 
him in passirg contrary orders ggaioctyen 
io cases in which you appear; and that 
this aot cf ycurs and the expressions used 
by you thereby amount to professional mis¬ 
conduct or afford aDy other reasonable 


u»u do as. spesinea in clauses ( b) and (/; 

of section 14 of the Legal Practitioner* 
Act.” 

Section 14 has been mentioned in the 
charge by mistake lor scot ion 13. We 
do not think that clause (6) of section 13 
applies as the letter cannot be said to 
have been written b/ Khwaja Fakbr-ud- 
Din in the discharge of bis professional 
duly. But the case cerrtinly falla within 
the put view of clause if) of that eeo'.ion; 
and Mr. Jai Lai, who has appeared on 
behalf of the Crown, has referred ua in 
this connection to Chanda Singh , In tha 
matter of (1), Putrid Judge of Kistna v. 

(0 28 Ind. Caa. 722, 18 P. R. 1915 Cr.j 12 P. W, 
R, 1916 Cr.j 16 C. L. J. 338. 
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Hanumtnulu (2), Amiita Lai, In t\e natter 
of (3) and Advocate , In the ma'ter of An 

(4). . u v 

Mr* Gbnlatn Moby-ud-Dio, wbo tas 
appeared on behalf of Khwaja Fakhr ad- 
Din, does not justify the writing of the 
Utter bnt admits that it was an improper 
onf% and he states that his alient expresses 
nnreseived regret for haying written it aiid 
throws himself on the meray cf the Court. 
It is to he observed, however, that in the 
proceedings before the l);striat Judge no 
such unqualified expression of regret was 
made, and in fact Khwfja F.febr nd Din 
attempted to jaetify the remarks which he 
had made in his letter to the Munsif. In 
letter whiah he wrote to the Die(r;ofc 
Judge on the 5th April he said only that 
if in the opinion of the Uistriat Judge his 
letter to the Munsif bad affeated the latter 
in his effitial aapasity he was sorry and 
asked for pardon. The Di-striot Jadge 
replied tha*, if Khwaja Fakbr-ud-Din 
apologised to the Mun6if in Court and 
withdrew a •ompl&ict (of defamation) wbith 
he had brought against the Montif, the 
iosident wculd be regarded as tbeed. 
Khwaja Fakhr ud Dio, however, did not 
apologue to the Munsif, and the Distiut 
Judge acooidiogly took proaeediDgs under 

seation 14 of the Act, 

In tbeee ciroumstanies although the case 
is not one in whiah a severe punishm3nt 
is aalled for, we do cot consider that the 
apology now offered justifies us in over¬ 
looking the matter. We susperd Khwaja 
Fakhr-ud-Dio from practise for a period 
of tbreo months eommenaiog from the 
date of - the- Diitrioi Judge’s order of 

suspension, namely, the 25th Oatober 1921. 

z K Order acccrdingly. 

(2) 32 lnd. Cas. S26; 18 M L. T. 649; (1915) M. 
W. N. 1060; 17 Cr. L J. 68; 39 M. 1C4>- 

(8j 62 lnd. Cas 798; 42 A. 86. 20 Cr. L. J. 716j 17 
A. L. J. 1060; 1 U P. L. R. (A.) 134. 

(4) 6 P. R 19C2 Cr. ^F. B.\ 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 255 of 1921. 

June 23, 1921, 

rretert: — Mr. Jcstise Lird'ay. 

JIWAN—Appiicast 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 2 13, 537, 
application of — Property, stolen, recovered from accused 
separately—Joint trial — Illegality. 

Where stolen property is recovered from the 
possession of several persons at different times, there 
should bo a separate trial under section 411 of the 
Penal Code, of eaoh of such persons. The joint trial 
of such persons is illegal, and the illegality is not 
curable by the application of section 637 of the 
Criminal Procedure Code. 

Criminal revision from an order cf the 
Sessions Judge, Agra, dated the 11th Marsh 
1921. 

FACTS of the ease will appear from the 
following exoarpfc from the judgment of the 
Sessions Jadge: 

Jiwan, Chattar and Badle have been son- 
vieted of dishonestly retaining stolen prop¬ 
erty, and appeal against their cjnvistiona 
and sentences. 

The first objeation taken is that the 
jjint trial of the aeeused was illegal. 

I find that the ease was sent U9 as one 
of burglary, but that after hearing the pro* 
eeaution evidenaa the Magistrate framed 
a abarge under seation 411 only. The faats 
as found by the Magistrate are that a 
burglary was sommit'ed at the house of 
Sitla Oharao, and that articles of property, 
stolen on that occasion were reaovered from 
the possession of the acaused separately about 
two months later. Undoubtedly, as there 
was not joint possession of the property, 
there ought, under the law, to be separate 
trials of the asoused. I find, however, that 
the ODly proceeding of the Magistrate after 
framing the sharge was to give judgment, 
es the aeeused oil not want to examine 
any witnesses, either prosesntion or defense. 

It appears to me that there was no legal 
obligation upon the Magistrate to hear the 
prosesntion evideose afresh as against eash 
accused separately, after he bad decided that 
the evidence was insufficient to prove that 
they bad actually committed the burglary, 
but from the point of framing the charge it 
W as necessary that the proceeding should 
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be divided, and that the remaining pro* 
seeding, if any, should be conducted separate* 
ly as agaicBt the three aceueed persons, 
I am unible to say whether the Magistrate 
wonld have sondasted separate proceedings if 
there had been any to sondnst bat it certain* 
ly is not possible to say that he woald not 
have done sd. There is no legal objection 
to his writing a single judgment to sover 
the case of tbiea persons who have been 
tried. I, therefore, find that there is no 
valid legal objection to the proaedare of the 
Magistrate. 

Mr. S. 0. Mukerj-\ for the Applicant. 

Mr, B. Malcomson , the Assistant Qjvern* 
raent Advocate, for the Crown. 

JUDGMENT.—This is an application in 
revision on behalf of one Jiwan who has been 
convioted in the Court of the Magistrate on 
a charge under section 411. It appears 
that two other persons were tried along with 
Jiwan, one of whom was acquitted, the other 
bticg convicted. The latter has not made 
any application to this Court. 

Jiwan’s conv'otion was upheld by the 
learned Sessions Judge in spite of the pi ia 
taken before him that the tiial was illegal. 
There can be no doubt as to the illegality 
of the trial and I cannot agree with the 
Judge who seems to have taken the view 
that an illegality of this kind can be cared 
by the application of sec ion 537 of the 
Ciiminal Procedure Code. I must g ve effect, 
therefore, to this appl cation and set aside 
all the proceedings in the Court below. 

The result is that the accused will be 
released. 

w. c. A. Afplicc t'.on allowed , 


PATNA HIGH COURT. 
Government Appial No. 3 of 1921. 
November 24, 1921. 

Vre.ent : —Mr, Justice Jwala Prasad and 

Mr. Justice Ross. 

EMPEROR— Appellant 

ter sue 

; KUNJA DUSADH and others— 

R*8POl^DSNT*. 

Criminal Procedure Code (Act V of 1898J, s. 417— 
Appeal against acquittal—Principles governing inter• 
fdrence by High Court « 


The High Court will not interfere in a judgment 
of acquittal nnless the lower Court has been perverse 
in its judgment or taken suoh unreasonable and 
distorted conclusions of the facts as to cause a 
miscarriage of justice, [p. 609, col. 2.] 

Remarks of straight, J., in Empress of India v. • 
Gayadin, 4 A. 148: A. W. N. (1881) 1*9; 2 Ind Deo. 
(n. s ) 746 and Deputy Superintendent [Deputy Legal 
Remembrancer of Bengal ] v. Amulya Charan, 22 Ind. 
Cas. 786; 18 C. W. N. 066; 16 Cr. L, J, lfcO, referred 
to and followed. 

Per Rots, J .—The mere fact that an inadmissible 
piece of corroborative evidence was brought on the 
record, through a technical error, cannot stand in 
the way of conviction by the High Court, [p. 607, 
col. l.j 

Per Jwala Prasad, J .—The reason that another 
Tribunal or other fudge might have arrived at a view 
other than that formed by the Trial Court is not a 
reason for disturbing a verdict of acquittal arrived 
upon a full consideration of the circnmstanoes and 
evidenoe in the case, [p.5.0, col. l.J 

Government appeal against an order 
of asquittal by the Sessions Judge, Dnr- 
bhanga. 

The Government Advoeate, for the Appel¬ 
lant, 

Mr. 8. N, 9ahau, for the Respondents, 

JUDGMENT. 

Ross, J.—This is an appeal under section 
417, Criminal Procedure Oode, against the 
asquittal of ten persons who were tried by 
the learned Sessions Judge of Darbbanga 
with the aid of two Assessors on sharge 9 
under sestions 326, 147, 148 atd 326-149, 
Indian Penal Oode, in respest of certain 
grievous injuries it flitted on one Nawab Khan 
on the evening of 29th Marsh list. The 
learned Government Advoeate aik* for a 
re trial of the case on the ground that two 
statements made by Nawab Kban, (1) to 
Mr. Guise (P. W. No, l)two hours after the 
oceurrenee, and (2) to B. Inderm ani Singb, 
Deputy Magistrate, (P. W. No. 32), two days 
later, were wrongly admitted in evidence. 
These statements in themselves were inad¬ 
missible. Their sontents ought to have been 
stated by tbe witnesses, and the failure to 
get this done was a technical error on the 
part of the Public Prosecutor. The docu¬ 
ments were exhibited by the prosecution, 
and the prosecution is not entitled to take 
advantage of this technical error in order 
to have a re*trie 1; nor is this what the learned 
Government Advocate seeks to do. 

He eontends that on the evidenoe in this 
ease there ought to have been a conviction 
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bnt tie sonsiders that he sannot a§k for a 
conviction in this Oonrfe because the first of 
the statement#, on which he relies, is not 
legel evidenoe as the resord stands. To 
deal with thil sontention it is necessary to 
•oneider the whole case. The first statement 
of Nawab Khan is merely corroborative 
evidenoe, and if it seemed that the evidence 
in Oonrt was a true amount of the 
etanees in whieh Nawab Khan was wounded, 
I do not think that the mere feet 

that an inadmi^bls pie.e of corrobo¬ 
rative evidence was on the retord through 
a technical error : should Btand in the way 
of oonviotfoa here. There is, therefore, no 
necessity for a re trial in any event. .But in 
dealing with the evidenee we must give the 
aoeaaed any benefit they may derive from 
the statements of Nawab Khan as if 
they had been propeily admitted as 

they are an important element in the 

ease. 


The ease lor the prosecution is that on 
the evening ol 29th Mar.h Nawab Khan a 
Tokedar of Beoipur Fa.tory, was returning 
from Benipur Hat to hie village Antore along 
with PbuUa Chokidar and other peraona. 
Near a Ha.hhi and Banswari of Jaganoath 
Hajari he was atta.ked by a number of 
men some of whom were armed with axfs 
and one with a eiokla and the o ers w 
lathiet. Ha was etruck on the le «" 1 
an axe and was then assaulted genfaUy 
and finally one Somna snt off his nose and 
right ear. Twenty-four injuries were 

hie person of whish five were sever . 

Ohowkidar names eleven perBOna aa ba ’ * 
been in the party with Nawab Khan of 
six have been examined in 0 * . 

Khan names thirteen, adding fo ";g nhow- 
B ildoo Ohowdhnry, Gopi Jhs, Aearafi ~ b ' d 
dhmy and Ramkishnn Jba, to thoBe name 
by Ihnlwari and omitting two. osins y. 

tico, however, he had said t^t he d d 

six have not been examined at all. *• 

Gopalji Jha, Baikunt Jha, B.M.0 

Bagru Jha, Bupau Dusadb, ^ q* these 

Xsaraff Ohowdhury on this point OJ these 

persons not examined in Oour 
Ip.pe.tor of Police examined on the 30th 

Harsh, three Gopalji Jha, Baldeo 


and Bagrn Jha, and none of them named 
aDy of tbe assailants. The Sub-Inspestor 
says that be sent for tbe other witnesees but 
they did not come. Of tbe witnesses examin ¬ 
ed in Court Phulwa gave what has been 
•ailed the first information on the 2dtb, 
seven were examined on the 3rd April 
and od 6 on tbe 1st April. These witnesses 
are all tenants and labourers of the Benipur 
Factory and tbeir resident© is Aratnr. 
Tbe explanation of their delay in oomirg 
forward that is now offered is that they were 
afraid of Ganowra Dusadb, one of the accused 
who is a bad sharaster ; but only two of 
the witnesses give this reason. One 
ia Bucbau Jba who eays in his evidence 
tbat he stated before the Police that he 
was afraid of Ganowra as people said that 
he was a desperate sharaster but he adds 
that this he heard three or four days after 
the assault. The other is Baldeo Ohowdhury 
who rays that he was hiding through 
fear of Ganowra, but he admits that he 
had only heard of the bad livelihood case 
against Ganowra and tbat Ganowra had 
never beaten him. The delay in the pro¬ 
duction of this evidence seems to me a grave 
reasen for doubting tbe truthfulness of tbe 
witnesses. Further, it appears ! from 
Mr. Guise’s evidence tbat several persons who 
cams to tbe factory that night with Nawab 
Khan faid Ibat they had been with him 
end of these Mr. Gu'se picked out Phulwa. 
It does not appear who the others were, 
and if the witnesses are believed they weie 
not among them besause they tay they did 
not go to the factory. As to the details 
of tbe ccsurrense, Phulwa says tbat Nawab 
Khan was struck on tbe leg from behind, 
bat the Arsistant Surgeon says tbat tbe 
injury on tte leg «ould cot have been 
caused from tbe baok. Nawab Khan’s own 
account of tbe affair is not sonsistent as 
tbe learned Sessions Judge has shown. More¬ 
over there are serious discrepancies between 
his earlier and later statements. In the 
statement made to Mr, Guise he tamed only 
the Duadhs as his assailants. In bis dy¬ 
ing declaration he omitted two of the names 
that he had previously given and substituted 
the names of two Babhans. Moreover in 
the earlier statement be said that Somna 
tut off his nose and ears while Kunjwa 
and Kail hit him with an axe while in the 
later statement it was Somna whestxuik him 
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with the bxc*i aud Kaojwa who tu) off hig 
nose and ear. 

The learned Government Advocate felt 
the importance of these discrepancies and 
admitted that there C3uld not he a conviction 
nnder section b£6. The occasion alleged for 
this attaok is said to have been that some 
aattle of Ganowra’s had been impounded 
by theoiders cf Nawab Khan on the previous 
day. Th : s eeerai to me an altogether inade¬ 
quate leasons for a savage attack of this 
peculiar nature. 

A further unexplained element in the 
•ase i* tbe presence of blood of a raminant 
animal along with human bicod on the 
alleged piece of cciurrecce. No explanation 
cf this is offered. Tbe learned G-vernment 
Advosata lays stress on the fact tbat a 
portion of the nose of Nawab Khan wag found 
cn the place of oxurrente but this cir¬ 
cumstance does net appear to me to be 
conclusive. 

The Sesdons Judge and tbe Assessors 
beard tbe witnesses aud did not believe 
them. In view of tbe state (f the evidence 

I am iot prepared to ray that in doing 
eo they acted perversely cr that it is establish¬ 
ed beyond reacorable doubt tbat tbe occur- 
reDce took plate in tbe manner al'eged by 
the prosecution. I wo:ld, therefore, oismihs 
tbis appeal. 

Jwalv Pra'AD, J.—I have carefully gone 
through tbe evidence in tbe cace and con¬ 
sidered tbe able argument of tho learned 
Government Advocate. His chief a gument 
was that the learned Se6siors Judge eught 
not to have brushed aside tbe earliest state¬ 
ment of Nawab Khan made befere Mr. 
Ga'se soon after iha occurrence by reaeon 
of its bavirg foen somewhat contrad ctory es- 
compared with tbe statfment made by 
Nawab Khan two days later to Mr. Inder- 
dani, Deputy Magistrate, as dying declara¬ 
tion. If this were tbe only defec. in tbe 
case of the prosecution, namely, tl e two 
•ontradistoiy statements as rrg*rds some of 
tbe details of the occurrence made by 
Nawab Khan, perhaps it would have been 
a plausible a: garnett. I, however, think 
that tbe prosecution case, as disposed in 
the evidence of Nawab Khan and the 
witnesses in Ocurt-, ia beset with on- 
sormcunlable probabilities and does rot 
seem to disclose the entire occurrence. 
Take for instance the statement of Nawab 


Khan himself in Court. He says : “l 
started from the Hat as the sun was about 
to Eet. Soon after sunset I reached Bslha 
Dear Jagannath Hazaii’s Gaohi and Bans- 
war*. About 12 or 13 men cime out of 
the Gaobi. I was going to my lodging 
at Antcr?. Of the 12 or 13 men 
KuDja and Koila had axes and Somna bad 
a pagari sickle and the others had kthii, 
I also recognised Fcuzlar, Lalji Gharbharia, 
Nathuuia and Bilwa amongst them. The 
mob oame to the road acd chased me 
frem the east, I fled towards tbe west, I 
was proceeding t) the o:s^ ; after I had fled 
three or fo:r Luggcs Kmja sfcrusk me with 
an axe on my left leg, I fell down. Then 
15 or 18 men came from the scuth, I did 
nob recognise aDy of them. This wai besauee 
I fell down. 1 saw the men but did not 
recognise them. Both the mobs joiotly 
a-sAulted me. As I was assaulted with lothit 
and Tangis I began to struggle and did not 
notice who belt me or on which part of 
the body. I did not resogniee aDy of tbe 
men who assaulted me as I beaame senseless. 
S)me of tbe mob said tbat I was dead. 
Then Somna got on my sheet, sat off my 
nose and right ear.** 

In his statement before the Committing 
Magistrate be says: "Seen* tbe rioters I 
turned towards west and took to flight. I 
was first proceeding towards east. These, 
people abased me Kaojwa overtaking me 
strusk me with the axe he bad with him, 
at the left leg. I fell down uneonfeions. 
After I fell down Koila and Kaojwa strusk 
me with axes at tbe bead.’* 

It ig thus slear from his statement that, 
after receiving the fir^t blow on the body 
from Kaojwa or some one elre among the 
rioters on bis left leg be fell down un¬ 
loose ions and thereafter tbe assailants struck 
him. After he ft 11 down receiving the first 
blow on tbe left Ijg, the Dostcr*s evidence 
shows tbat be received no less than 23 
injuries on different parts of bis body both 
in front and behind. Soma of those injuries 
mast have been caused while tbe man was 
in a standing posture. A bold attempt waa 
then made at one stage of the case to show 
tbat after he fell down be raised himself 
up again, and this is obviously with a view 
to explain the injurise on the different parte 
of his hody most of which could not have 
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been osused while he was lying on the 
ground. 

The evidence of the ether witnesses laavea 
no manner of doubt that the man fell dawn 
unconscious and ntvar raised himself again. 
Io the earlier ila'ement of Nawafc Khan the 
occurrence is described in a similar fanhion. 
but there is no mention of his having got up 
after reaeiving the first blow and having 
fallen dewn. To Babu Indermani Singh be 
stated: “wbil t rannieg Somnaetivek me 
with an axe on roy leg and I fell down. 1 ' 
He also faid 4 Kanja get on my ahest and 
aut off my noeo and ear with a haswa For 
the present I do not attach any impertanae 
to the ocntradicticn in this statement with 
that made before Mr. Quire as regards the 
part played by Somna and KuDjwa, but the 
statement shows that the man after receiving 
the first blow fell down and never got np to 
reaeivh the ether fcelows. No detail of the in 
cident connected with the occurrence has been 
given in his first statement to Mr. Gaise. The 
eatond statement two days after to IndermaDi 
Singh also did not disclose the entire occur- 
rente. Babu Indermani Singh in his evidence 
in Court states : “He «culd give answers to 
my questions very slearly, After 1 recorded 
the statements I read it out to Nawab Khan 
and be admitted that it was correctly written. 
The abeenee of a detailed asccuot cf the 
recurrence in the statement of Mr. Goife 
is eaid to he due to Nawab Khan being under 
the weight of injuries and poesibly much 
confused and in a semi-oonecioue state : but 
the statement to Babu Indermani fcingb was 
made two days later when he was fully con¬ 
scious and was able to give his statement 
clearly. There is, therefore, no reason why 
all the details of the occurrence should not 
have b:en disclosed at that stage. I, therefore, 
think that the prosecution ha9 not given the 
true account of the occurrence. Again the 
occurrence is faid to have taken place just 
near the inhabited portion of Antore, only 
10 bighas west of it-. It was also close to 
village Bala, cn the Eouth being only 9 or 10 
biyhit apart from it ; the Bsnipur Factory 
itself was 18 or 19 biohas west of the plaoa 
of occurrence and the time of the occurrence 
was one such as the people would generally 
pass by the way -from the Hat to their 
respective villages. Yet we do net see the 
neighbouring villagers having come out 
bearing the noise and shout. The witnesses 


in tho capo were not examined by the Police 
Officer eoon after the occurrence, bat were 
examined several days after. The delay in 
roorrdiDg the statament is inexplicable. 
Some of the witnesses Bay that no Police 
Officer atked them to give an account of tho 
occurrence. It. ie impoesible to rely open the 
statement of the v itnesjes in the present case, 
parlionlaily wheD these examined at the 
earliest stage were not examined io Court and 
their etatement before the Pulica Offioar W68 
(o the effect that they did not recognise any 
of tho cszail: n's. Ii is admitted hy tho 
prceecution that tho decers:d hsd led a 
somewhat reckless and loore character, and 
the Doctor in his evidence suspects that 
bo bad venereal disease, taints of which 
were foand upon h;s persou. This lends 
support to the suggestion of tho defence 
that the as3ailanis ware persons who 
bad grievance against him on aecou* t cf his 
immoral character and that tho Dames of the 
assailants and the place of occurrence bad 
baen changed. 

The case of the preseoutien is, therefore, 
not without suspicion. It is not a case in 
which it can be eaid that the opinion of the 
As’ersors wee perverse cr that of the learned 
Judge who accepting that.opinion acquitted 
the accueed, and this Ccurt will not interfere 
in a judgment of acquittal unless the lower 
Court ba® been perverse in its judgment cr 
taken such unreasonable and d'storled 
conclusiors of the fsols as to cause a miscar¬ 
riage of justice. This has bsen established 
by a long couise of dec r sions iu this c:untry; 
t ids Err.prest (f India v. Qoyadin (1) and 
Deputy Superintendent [Deputy Legal ffe- 
membrancer of Eo.ngal ] v. Amulya Chiron 
(2). The observation of Straight, J. in the 
first mentioned case fits in so wall with 
the present oase that I would conclude this 
judgmentin the wordsof that learned Judge:— 
‘‘It is not because a Judge or a Magistrate 
ba9 taken a view of a case in which Govern¬ 
ment dees not coincide, and has acquitted 
accueed persons, that an appeal from fcis 
deoisicn must necessarily prevail, or that this 
Court should be called upon to disturb 
the ordinary course of jostica by putting in 
forca the arbitrary powers conferred on if 

(1)4 A. 148} A. W. N. (1881) 169; 2 Ind. Deo, 

(n. s.) 74V 

1 (2) 22 Ind. Oas. 736; 18 0. W. N. 606, 16 Cr. L. J, 
ICO. 
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by section 272 (corresponding to sjction 417, 
Criminal Procedure Code). The doing so 
should be limited to those instaccas in 
which the lower Court has so obsti- 
nately blundered and gma wrong as to 
produca a result mircbievous at ones to 
the administration of jusiica and the interests 
of the public. We cannot say in the present 
case that the Sessions Judgesoegregioualy and 
foolishly erred in his conc'usions,” as to the 
assused that we feel ourselves bound either 
to convict them, or to order a rew trial. 
The Assessors and the Sessions Judge 
had the witnesses before them and 
consequently the bast opportunity of judg¬ 
ing the tiutb. It is not su'd that they 
did not oonduct the enquiry with carefulness 
and weighed the faats to the best of their 
ability. The reason that another Tiibaral 
or other Judge might have arrived at a view 
other than that formed by tha Assessors atd 
the learned Judge in the present case is not 
the reason for disturbing the verdist of 
acquittal which appears to us to have been 
arrived upon the full consideration of the 
circumstances and evidence in the present 
•a6e. . 

Agreeing, therefore, with the view 
expressed by my learned brother I dismiss 
this appeal. 

s. d. 

Appeal uitmused. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 657 cr 1921. 
December 22, 1921. 

Preient Mr. Justice Stuart. 
ANWAR — Applicant 

versus 

EMPEROR— Opposite Pai.tt. 

Criminal Procedure Code (Act V o/1698^, ss. 233, 
239 _ Joint trial of thieves and persons in possession of 

Stolen property — Legality. 

• 

The theft of certain articles by one person and the 
dishonest possession of them by another, knowing 
them to be stolen form one transaction even though 
the reoeipt is not simultaneous with the theft. The 
Joint trial of such persons, therefore, is not bad 
(n law under the provisions of section 239, Criminal 

procedure Code. 


[1922 

Criminal revision from an order of the 
Sessions Judge, Allahabad, dated the 5th 
September 1921. 

Mr. L. M. Boy, for the Applicant. 

Mr. R. Malcimton, the Assistant Govern¬ 
ment Advocate, for the Crown. 

JUDGMENT.—The facts are as follows; 
A bicycle was stolen from the precincts of 
the Allahabad Post Office, Another bicycle 
was stolen from the precincts of the Al¬ 
lahabad Bank. Parts of both stolen bicycles 
were feund in the house of a man called 
Narbada Prasad. Parts of both stolen 
bicycles were found iu the shop of a 
bicycle dealer called Ram Saran. EvideDoa 
was given to the effect that Anwar, au 
employee of Ram Saran iu his bicycle 
s\op, had been seen loitering both at the 
Post Office and at the Allahabid Bank just 
before the bicycles disappeared. All three 
men were charged before a Magistrate of the 
F<rst Olais under lection 411 of the Indian 
Penal Code, Anwar being charged in the alter¬ 
native under section 37* of the Indian Penal 
Code. The Magistrate convicted Narbada 
Prasad and Ram Saran under eeition 411 of 
the Indian Penal Code and Anwar nnder sec¬ 
tion 379 of the Indian Penal Code. Nar¬ 
bada did not appeal. Ram Saran appealed 
and was acquitted on the merits. Anwar 
appealed but his appeal was dismissed. He 
comes here in revision. The first point 
taken by his learned Coumel is that the 
joint trial of Narbada, Ram Saran and 
Anw'sr was bad in law under the provisions 
of seotions Sr34 atd 239, Criminal Pro¬ 
cedure Code. How does the case statd 
against the three P The case for tke pro* 
secution was that Anwar bad Btolen both 
bicycles and that Ram Saran was in dishon¬ 
est possession, of parts of both bicycles 
and that Narbada Prasad was also in 
dishonest possession of parts of both 
bicycles, each knowing that these parti 
were stolen property. According to the view 
taken in the case of Emperor v. Balabhai 
Bargotind (1) the theft of the two bicycles 
and dishonest possession of them knowing 
them to be stolen, tbat possession being by 
different perse ns, formed one traneastion, 
even though the receipt was not simultane¬ 
ous with the theft. I agree with the 
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view taken ii that decision. I do not 6nd 
that t'lere is anything ia my view c3a 
tray to the view expressed by Lindsay, J., in 
the case of Jiwan v. Emparor (2), for there the 
aotasl thief not* being charged in the ease, 
there was nothing to connect the thre9 
persons. Here it is the fie* that Anwar, 
the actual thief, was charged with the 
receivers, whieh justifies the ssveral acts 
being considered part) of one transaction. 
On the merits Anwar was clearly proved 
to have bean loitering jn9t bsfore the theft 
of the bioysles. When the owners returned 
the bicycles had disappaared, and Anwar 
had diaappeared. Portions of tbe stolen 
biiyeles were found in the shop in whish 
he is employed. This being tbe ease I do 
not tea my way to interfere on the merits. 
I, therefore, dismiss tbi3 application. 

N. H. Application dismitsed. 

(2) 67 Ind. Cas. 605; 19 A L. J. 615. 
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PATNA HIGH COURT. 

OaiMIMAL Revision No. 113 OF 1921 

WITH 

Oivil Revision No. 86 of 1922. 

May 22, 1922. 

Pretent: —Mr. Jnstise Adami. 

HARI BUX RAM—PsuriOKER 

vsrtus 

OHHEDI PANDE— Oppositi Party. 

Registration Act (XVI o) 1908;, s*. 73, 82 (a), S3— 
District Registrar , refusal by, to sanction prosecution — 
High Court , power of, to interfere — Remedy , proper. 

A deed of mortgage and a sale-deed were present¬ 
ed to a Sab-Registrar for registration, the alleged 
executant of the deeds denied thit he had executed 
them, and registration was refused: an application 
was then made to the Distriot Hegistrar under 
aeotion 73 of the Registration Act who ordered an 
inquiry to be made by the Special Sub-Registrar, 
and this officer found that tho dooumonts had beou 
fluly executed by the alleged executant and directed 


registration thereof ; ho also found that tho execut¬ 
ant had made false statements and applied to tHe 
Distriot Registrar for sanction to prosecute him under 
section 82 a of tho Registration Act; tho Dietricf. 
Registrar, after a full inquiry, reversed the order of 
the Special Sub-Registrar directing registration, 
and refused to sanction the prosecution of tho 
executant On revision to the High Court: 

Held, that the High Court had no jurisdiction to 
interfere as tho District Registrar had acted as a 
Revenue Court, and that the proper remedy was to 
obtain a reversal of tho order of the District Regis¬ 
trar by the Board of Revenue, or by a decree of a 
Civil Court, [p. 612, col. 1.] 

Application to revise an order passed by 
the District Registrar, Motihari, dated 6th 
February 1922, in a proceeding under 
sestion 73 of tie Indian Registration Act, 
wherein he refused to act on the report 
of the Special Sub-Registrar recommending 
the pro3ecition of the opposite party for an 
offeoce upder cession 82 (a) of the Regis¬ 
tration Alt. . . 

Me 3 ers Asghar and H. P, Siihi, for the 
Petitioner. 

Government Advocate, for the Opposite 
Party. 

JUDGMENT. —The facts whioh are 
necessary for a decision of tbii case are ac 
follows— 

On the 6 th of December 1920 the petitioner 
applied to the Sub-Registrar of Bettiah for 
compnlsory registration of a mortgage and a 
sale-deed which he alleged had been 
executed by one Chhedi Pande. Ohhedi 
Pande before the Sub Registrar on the 16th 
December denied execution of those documents 
and, therefore, the Sub-Registrar refased 
to register them. The petitioner then filed 
an application under section 73 of the 
Registration Act before the Distriot 
Registrar of Motihari. The District 
Registrar made over the matter for enquiry 
to the Special Sub-Registrar who had 
amalgamated powers under sub-section (2) 
of section 7 of the Rsgistration Act and had, 
therefore, power to make the inquiry just as 
if he were the District Registrar. The 
Speoial Sab-Rsgistrar examined witnesses on 
both sides and found on the 15th of July 
1921 that the documents in question had 
been duly executed by Chhedi Pande and, 
therefore, ordered those documents to be 
registered. The deeds were actually regis¬ 
tered on tbe 22nd Jaly 1921. The Special 
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Sab-Rsgistrar found tbat Chfccdi Panle bad 
made false cfcitements and had thus committed 
an offence nnder Aeotion 82, elanee (a) of the 
Registration Ait and, thoref jre, submitted the 
papers and a report, dated the 20th Jaly 
1921, fcr the sanction of the District Regis¬ 
trar under s3ction S3 of the Aot. The 
Distriot Registrar oalled on Ohhedi Pande to 
show cause against tbe prosecution nDder sec¬ 
tion 82 (a) for falsely denying execution of 
the sale-deed and the mortgage-deed. When 
oanee was shown the District Registrar ex¬ 
amined witnesses and made a full inquiry and 
then proceeded to enquire into the whcl^ oasc; 
and he came to a fiodirg that the ducamentb 
in question ought to be cancelled and tbat 
they aculd not be registered. He, therefore, 
U{set the order of the Special Sub-Regis¬ 
trar directing registration and at the rarae 
time refused to sanction the prosecution of 
Ohhedi Pande nnder seotion 82 of the 
Registration Act. It ia against this order of 
the District Registrar tbat this application 

baa been made. 

• • • t 

The grounds taken are tbat as tbe Special 
Sub Registrar had co-ordinate powers with 
the District Registrar the District Registrar 
had no jurisdiction to npset tbe order of the 
Special Sub-Registrar, directing registration, 
or to refuse to confirm tbe sanction granted by 
the Special Sub-Registrar for tbe prosecution 
of Cbbedi Pandf. 

• • 

Now, it is quite dear that the District 
Registrar was acting as a Revenue Court 
and theio can be no doubt tbat this Court has 
no jurisdiction to interfere with orders passed 
by tbe Revenae Authorities in their revenue 
administration or by the Ravenoe Courts. 
Tbe ordtr passed by the District Registrar 
may have been without jurisdiction bat tbe 
remedy for the petitioner was either to 
approach the Board of Revenue to get tbe 
order ret aside as being without jurisdiction, 
or, if necessary, to file a suit in tbe Civil 
Conrt. With that part of tbe application 
tt h Court has nothing to do. 

It is next contended tbat the DVriot 
Registrar in rtfasirg to arc rd sanction for 
tbe prosecution of Ohhedi Panda under section 
82 (a) was acting as a Court in a criminal 
mttter and, therefore, this Court bas> jurisdic¬ 
tion to interfere. Ido not thick that it is 
wally net*B$ary to enter into the question of 
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tbs power of this Court to interfere wich 
this order as to sanction. The facts are that 
the District Registrar has, a9 District 
Rogistra**, given judgment after full inquiry 
and has found that tbe sanction should not 
be aejorded. He ha9 given good reasons in 
tbat judgment and until that judgment is 
upsat by a proper authority, either by the 
Board of Ravenae or by a dec*63 of a Civil 
Court, that judgment is a good judgment. 
That being so, and this Oonrfc btiug unable to 
go into thereasans for which tbat finding wai 
come to, I oiDnat sea that I can cow interfere 
with that part of tho order which re'uud to 
aicard sanction. The matter might be locked 
at also iu another way. If this order were 
upaet by this Court at the present janctare 
while the judgment of the District Registrar 
still bolds good so far as tha revenue side of 
tbe matter is coccarcel, there must necessarily 
be some coufasiou. The res lit of npsettiog 
the District Registrai’a order as to sanction 
would be to restore the order of the Special 
Sub-Registrar granting sanction to prosecute 
Ohhedi Pande, and, therefore, we would at the 
same time have sn order of the Sub-Ragistrar 
directing the prosecution and a revenue order 
of the District Registrar to the effect that 
the case is not one in which registration 
should ba allowed owiDg to faith being pat in 
the statements made by Ohhedi Pande. 
Under the circumstances, even if this Court 
had jurisdiction to interfere with the order as 
to sanction, I think tbat this is a case in 
which this Court would refuse to interfere. 
The application is, therefore, rejected. 

The order passed in the above case will 
abo govern Civil Revision No. 86 of 1922. 

w. C A. 

Application rejected . 
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ALLAHABAD HIGH COURT. 

Seo>BD Civil Appeal No. 339 op 1921. 

March 17, 1922. 

Pretent ; —Mr. Jnstice Lindsay and 
Mr. Justice Stuart, 

SRI RAM axd oTAE-ts—D ependabts 

—Appellants 

vert us 

Firm SOBHA RAM-GOPALRAI— 

Plaintive —Rispondknt. 

Evidence Act (l of 187 2j t s. 92— Pro-note purporting 
to be executed after settlement of accounts—Evidence to 
prove that accounts were not taken. 

Where it is slated in tho body of a pro-note that 
.the 8am mentioned ia it has been arrived at after 
taking accounts between the parties and that it is 
ipayablo on demand, the executant of the note can¬ 
not give evidence to prove that, as a matter of fact, 
.the document was not executed after the settlement 
of accounts. 

Second appeal from a decree of the Dis* 
fcrict Judge, Meerut, dated the 27fch Novem* 

■ber 1929. 

r Mr* 2.. M. Banerji, for the Appellants. 

Dr,. 6. N. Sen and Mr. Kanoda Prasad t for 
the Respondent. 

JUDGMENT.—In oar opinion there is 
no merit id this appeal. Tho suit was brought 
•by a firm cf commission .agents doing 
'business at Hapnr against another firm 
J earry!ng on business in grain in the Meerut 
•ily. This firm fs said to cocs*stof three 
persons, Naraia Da?, Sri Ram and Ram 
Nath, • who were impleaded as defendants. 

n stated that the defendant firm is 
carried on iu the pame of Narain Dai and 
Sri Ram. 

The case for the plaintiff firm was that, 
on the 4‘h of August 1917, a promissory* 
X>>te. yras passed in their favour by tho 
defendant firm for a sum of Ri. 4,071*4 0. It 
wa« allege! that this amount, which carried 
“interestat the rate of 6 por cent. p9r annum 
wai to bp payable on denned. The plaintiff 
all?ged the demand made and the refusal of 
the 'defendant firm to pay. Hares the 
Bnit. 

The main defence whiah was set up by the 
defendant firm is contained in paragraph 
’8 of the written statement. Whilo it was 
not denied that the promiesory-note, upon 
'Which the suit was based, wa9 exeouted, it 
WA9 alleged, lha*, as a maltsr of fac*, ths 
nate had not bzea exeiufcsd after a settle* 
moot of aaaounb had beanarrivel at botw«?ea 
ba partio?. It was said that certain doaliagc 

33 


were going od bolwean the parjie* relatiug 
to grain and that in view of cortaio oircum* 
sta:ii83 some Ijs? was approheodod at the 
time. The allegation was that this note for 
R?. 4,071-4 was passed to the plaintiff as a 
sor; of security to him and it wig further 
albgad that tho agreement between the 
parties was that the account betveen them 
was to be sattled at. a later date and that 
mcn?y is to be paid or received in accordaneo 
wich that later settlement. Various other pleas 
were 89t out with whiah we are really not ion* 
cerned hers. 

The main cornel lint whiah is mide here 
in sscond appeal is that both the Court? 
below r^frsed the appl'Cition of ths defend* 
ant firm to havo an iospection of the 
accounts ; in other werds, that the Courts 
below refused to allow the accounts between 
the parties to bs rs-opened, So far es 
this plea is concerned, it appears to us to 
have no force whatever. The suit is based 
upon a promissory-note atid the language 
of this docament is of importance in deciding 
the matter which is now before us. It is 
stated in the toly of 1 h 19 document that 
accounts bad boen takeu botweea the 
parties and that a sam of Rs. 4,071-4 was 
found owiDg to the plaintiff firm. It was 
d : stinc v Jy stated in the promissory note that 
this saui togotber with iatersst a!; the rate 
of 6 per cont. per annum would bo payable to 
the plaintiff firm on dsmind. 

Thedefence whioh was set out iu the written 
statement wa’, io our opinion, a de'eooo 
which coal 1 not be all o wad to be rane i. Tho 
defendants were inaubstanoo trying to pat 
forward a case at virianco wi;h the term? 
of the written coDtrac; bit ween the parties. 
As we have pointed oat, the p omissory <nofc3 
contains an unionditional promise to pay ; 
there is nothing in the note to in licate th u 
this undertaking to p \y was subject to tho 
farther condi ion th .t accounts wrre at 
gome subreqaeot poriod to be re-opeoed 
between the pxriies and that payment was 
not to be demanded or coal! noi be enforie 1 
until fcLi3 fu-ther settlemanfc of accounts 
had taken place. To allow the defendants 
to give evidence of this kiad would be 
to violate the provisions of soction 92 of 
the Evidence Act. It io quite trao that 
in certain cages which are speiifiod iu the 
provisos to this 83Jtion evidence may bo 
given aga : nst the tonne of tho written docU' 
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moot. Proviso 1, for eximplo, lays down, 
that ary faet m-»y bo proved which would 
invalidate a d( cuafC', face ‘u h as frau^, 
intimidation, illegality, et«. There i% how- 
ever, in the written statement of the defend¬ 
ant firm to allegation whatever of fraad. 
The ODly ease wbith is disaloeed in the 
written etatement ri the case that the written 
doiument cf sontraot d es to‘ cnnlain the 
real oentraat between the paries In this 
view of the safe all the a» f u c ent 0 b:ut re¬ 
opening of acorants s» 1111 to 09 to be ott 
of plaee, and to far as the cas c a to which 
we have been referred are c naerned, and 
whiah are se> cui in the judgment of the 
Coart of fir^t instarce, they do to' appear 
to ns to have aty material b.-arirg on the 
question with whiah v e are denliig. In 
our opinion the dtfencants in this cate were 
rot eDti I’d to pot forward the plea that 
they had aright to e a'l for a re examinati: n 
of the accounts and tc demand afreah settle¬ 
ment. 

The only other foint with which we have 
todeaiisthe liability of the firm in reepesfc 
of th r s note which tcraittedly wa9 written 
by the first defendant Narain Das. There 
•an be no doubt thst the three defendants 
are brothers ; that they ere members of a 
joint family ; that they carry on business 
at Meerut in one shep, at d it was admitted 
that Narain Dir, who signed this promisrory- 
note, was the maneging member of the family. 
These being the facts, we have no doubt what¬ 
ever that the defendant firm waa liable on the 
note. 

Toe result is that the appeal fails and 
is dismissed with 03sts including in this 
Court fees cn the higher scale. 

6. D, 

Affeal dittr itiei. 
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C.vil Appeal No. 158 of 1920. 
February 1922. 

Pretent'. —Mr. Justice Oldfield atd 
Mr. Justice Veikatasubbi Rao. 

P. SANKUNNl— Defendant 

— Appellant 

versus 

O.S. VENKATAR * MAN I, minor ht 
hixt friindC. S. SWAM1NATHA 
PATTAR — Plaintiff — 

Ri s UNDENT, 

School Master and pupil—Corporal punishment on 
pupil, right of, extent of - School discipline, breach of 
— Two smacks, infliction of, not causing injury, whe¬ 
ther actionable—Madras Educational Rules, r. ■ 9 A 

A School Master is the delegate of the parent ami 
may for the purpose of correction inflict moderate 
and reasonable corporal punishment on a pupil. [p« 
516, col. 1.] 

Reg. v Uoplcj, (1*60) 2 F. & F 202, Fitzgerald v, 
Xorthcotc, (1*6* 4 F. & F. *5H ; 142 R. K. 70“, Uutt v. 
Governors oj Haileybury College, (1887) 4 T. L R. 623, 
followed 

The » ourts, however, should not fail to insist on a 
close scrutiny of the severity of the chastisement 
inflicted and its justification, [p. 5'*, col 2 ] 

Rule 69 A of the M adras Educational Rules, 19 8, 
or the similar rule in the Kulcs of I O', which refer 
to cases of moral delinquency and flagrant insubor- 
dination should not be construed to prohibit or 
regulate the petty corrections without which the 
ordinary discipline of a School cannot be maintained 
and which, if they are to be effective, must bo given 
immediately, [p. -*I6, rol. .] 

Where a School Master smacks a pupil on the cheek 
for making a noise and the smacks cause no injury 
requiring medical aid or disable the pupil from 
going home at once, the punishment is such as a 
patent might expect his child to receive, and is not 
in excess of the master’s legitimate powers of 
chastisement, [p. 51H, col. 2.] 

Per Venkatasubba Rao, J .— If the punishment be 
administered for the gratification of passion or of 
rage, or if it be immoderate and excessive in ita 
nature or degree or if it be protracted beyond tho 
child’s powers of endurance or with an instrument 
unfitted for the purpose and calculated to produce 
danger to life or limb, in all such cases the punish¬ 
ment is excessive, tho violence is unlawful, [p. 518, 
col. 2.] 

Reg v, Hopley, (1860) 2 F. & F 202, followed. 

A School Master cannot escape liability merely on 
the ground that chastisement administered to a 
pupil has not left any marks of violence or injury on 
the pupil's body. The question whether the punish¬ 
ment inflicted is moderate and reasonab'e is one of 
fact and Conrts in this oountry will certainly dis¬ 
countenance resort by a School Master to barbarous 
and inhuman forms of correction, [p. 5z0, col 1.* 

Appeal against a deeree 0 ! tba Goar* 
bt the Subordinate Judge, South Malabari 
at Palgbafc, in Original Sait No, 18 of J918» 
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Messrs. 0. Madhavan Nair and 1). A , 
Krishna Vaiiar, for the Appellants 

Mr. 0. t\ Ha mo s iff ami A yar (Advocate- 
Geoeral) and Mr, N, Rama Aiyar t for the 
Respondent. 

JUDGMENT, 

Oldfield, J.—Personal matters and allega* 
tioas of ultoriir motive have entered nndaly 
into the pleadings in, and conduct of, this 
•asa in the lower Court. But the fasts 
and the oonsiderations, with which we are 
•oncsrned for the purpose of this appaal, saa 
ba stated with very littla reference to them. 
The defendant, Principal of what at the 
date in question was the Victoria Jollege, 
but is now a Government College, at Palghat. 
appeals against a decree awarding to plaintiff, 
a pupil in the High Sihool attached thereto, 
Rs. 150 as damegaa for aa assault. At 
the trial two qneotioDS were raissd on which 
very little has been said here. For it is 
not seriously disputed that defendant had 
on the occasion in question the powers 
ordinarily exercise 1 by tbe Headmaster of 
the School, to ir.Hist corporal punishment 
or that he is not proved to have done more 
than he himself admits, givea plaintiff ‘Wo 
smacks ’ with bis hand on his cheek. We 
are asked to hold either that in the sir* 
•amstances of tbe case the infliction of this 
chastisement was within defendant’s powers 
and he is not liable for damages at all or 
that, if he is so liable, the damages award¬ 
ed are exceesive and also that the awtrd 
to the plaintiff of half the costs of the 
sait is unsustainable. The memo, so far 
ai it. has been pressed by plaintiff is 
against the award of damages as inadequate 
and will be dealt with the appeal, 
r. The •irsum*tacc38 as alleged by plaintiff 
are.that on I5;h March iyi6, the last day 
of. tbe current teim at the end of the last 
walking period, the students including 
Pi giptiff in Foun IV demonstrated their satis* 
faction by clipping their hands in a manner, 
whisk we believe to be n9ual in Indian 
Sshools and whiob, according to tbe evidence, 
was usual at Palghat The demonstration, 
however, in the opinion of defendant, who 
was in the eorridor went beyond what was 
permissible and on going to the class-room 
he found plaintiff in his place mar tbe 
door with two other boys shaking a reversi¬ 
ble desk, which already* according to the 


evidence, was in r’okety condition. The other 
two boys ran away, but plaintiff wait on 
shaki ig the deek, and de f eidant tiie.i mfl cted 
the two smack*”, already referred to, saying 
“what do you mean P dear out.” The 
account, which we are asked on plaintiff’s 
behalf to aicept, is that this violence was 
us 3d unreasonably to check a m^re display 
of school*boy high spirits, which was sanc¬ 
tioned by custom; and that, if defendant, 
as he says, before taking action, called to 
the cla99 “atop that”, plaintiff oonld not and 
did not hear him. On the last point as on 
others of detail, clear eyidenoe, on which a 
distinct conclusion oan be reao'oed, is not 
ard is not likely to be forthcoming, since 
events followed each other quickly and some 
at least of the witnesses were excited. Bat 
there is, on the other hand, dear support 
for what defendant’s account geoerally 
entails, that the line between mere exuberance 
and rowdyiem was transgressed and that a 
substantial breach of discipline wai in ques¬ 
tion. 

Defendant, a teacher of twenty three 
years' experience, who hai reached the head 
of hie profession and to whom nothing 
resembling malice is now impnted, deposed 
that there was a tremendoas noise due not 
only to clapping of hand*, but also to dram¬ 
ming on the desks, hooting whistling and 
shrieking ; and the addition of these gave the 
whole thing the appearance of rowdyism. 
He was bo impressed by this a9 the climax 
of other similar incidents that he issued a 
circular, Exhibit B, to his staff on the 
tubject that afternoon. He is clear that 
plaint ff was deliberately attempting to dam¬ 
age tie desk he was sitting at by shaking it, 
and the necessity for his at once stopping an 
act of thoughtless mischief to school propirty 
is easily intelligible. For bis evidence cor¬ 
roborated by that of tbe Headmaster, 

1. 0. W., who sa v $he de3k shortly after, is 
that one screw belonging to it at least was 
wanting and one was without a nuc ; and 
snch soaking wcuid presumably loosen its 
parts still farther. Two to five defendant’s 
witnesses, other masters in slaves adjacent 
to pla ntifl’s speak to an exceptional uproar 
there, the f >rm<*r ra f erring to shoutiog, 
shrieking and whistling Plaintiff is, as hia 
statement< regarding otheroccnrreccas show, 
an nntrnst worthy witness. The evidence 
of b : x and S9ven plaintiff’s witnesses, hiq 
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classmates is not of valne, if only beciu?e 
one of them is closely cinnected with the 
prime mover against defendant in the dis¬ 
putes, which have recently occurred over the 
management of the College, and the other 
n plaintiffs relative. The other pereoDB 
referred to in the plaint as having been 
present, were rob named or sailed. Third 
witness for plaintiff is the Master, who 
was tekiog the class at the time. He says 
that the noise, consisting in dapping was 
not exceptional. Bat he left the room, appar¬ 
ently while it was in progress an i wi*, he 
admits, reprimanded by defendant for allowing 
it; he was on probation and his sarvioa was 
terminated by defendant ; in the circumstances 
no weight can be given to h's statements. 
The evidence standirg thus, the oonslasion 
must be that defendant’s oase is substantially 
eorreet and that there was a broaoh of dis- 
c r pl : .ne, whish deserved aDd whnh it wes 
his duty to repress by puonbmsnfc. If ary 
answer ie needed to the contention which 
found favonr with the lower Court, that 
plaintiff should not have be°n made to 
tuffer for a disturbance to which he is 
not proved to have ao ually contributed, 
there is the fact spoken to by defendant 
1 alone, but wbioh there ie no good reason 
for doubting, that be was shaking the di sk 
and was, therefore, joinir g in the rowdy de- 
roorstration which was going on. 

There is, to far as we have b3en shown, 
no Indian authority as to the amount or 
nature of physical foroe which a Sihool 
Master in ii dieting punishment is entitled 
to use. But there is, tubjeefc to one re¬ 
servation to Ie referred to later, no dispute 
that the general rale laid down by the 
English Courts Reg. v. Hopley (l), Fite- 
gerald V Forthcoie (2) and other more 
recent cases includiog Hutt v. Governors of 
Haileybury College (3) mast be applied, that the 
Master as the delegate of the parent may 
' for the purposecf correction iifliat moderate 
and reasonable corporal punishment. Care 
'may, io doubt, be necessary in the applica¬ 
tion of this general principle ia this country, 
to which th.s delegated authority must bs 

exercised by persons so dissimilar in staluj 

* • 

(1) (I860) 2 P. & F. 202. 

(2) (1866) 4 F. & F-656; 1-12 H. R. 703. 

1 <a)(U87MT L B.ettf, 
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as a pial School Master and the defendant; 
end Courts wilt, no donbt, not fail to insist 
on a close t crutiny of the severity of the 
chastisement itfleied and its justification. 
But in the present case there is eo difficulty. 
For the 'two smacks” wbioh alone have jeen 
established were probab y the minimum, 
which a bey, like plaintiff, aged fourteen 
would have felt. They caii3ed no injury 
requiring med'eal attention or evaD which 
made plaintiff cry out or disabled him from 
goirg borne at once. The references by Li3 
father, 5th witness for plaintiff, to his 
illness for threo days after the occurrence 
and his subsequent attack of fever and small¬ 
pox are grotesque. The real reason wl y 
importance was attached eo what happened is 
•do doubt that given by 9th witness for 
plaintiff, that “it was a case of Brahmin 
be : ng beaten by a Thiyja and it wonld have 
been different, if the man who beat was a 
Brahmin.” It is impossible to find, with 
reference to general principle, and we nnder- 
sland that, if general principle alone had 
been in question, the lower Court would not 
have found that defendant exo.eded h:s 
powers. 

Reliance, however, has been plaied by 
plaintiff and the lower Court has based its 
decision mainly on Role 59 of the Madras 
Educational Rules, 1918, or the similar rule 
in the Rules of 1S01, which was actually in 
force at the date in Question. Tho) roles 
embody notifications approved by Government 
and are, it is not disputed, binding on institu¬ 
tions, arch as the Pelgbat College which 
receives Government aid. Rule 59A provides 
that corporal punishment shall not be 
inflioted except in a ca e of a moral delin^ 
quer.cy or flagrant insubordination ac.d shal 
be limited to six cu's on the hand, to be 
administered only in accordance with » 
specified procedure, with the details of which 
we aie rot concerned. This rale reeembled 
olcsrly the Regulation considered in Monsell 
v, Griffin (4) although the question there 
was not only of the obaiacter of the punish¬ 
ment authorized but also and principally of 

• the right of an Assistant Mistress to irfliefc it 
instead of the Head-Master in the Regulation, 

• On that point, in the words of Phillimore, J » 

(4) (If03) 1 K. B. 160. 98 L. T. 51; 72 J. P-6; 24 
T. L. R. 67 affirmed on appeal (1909) 1 K B. ®*7; 

L. J. K. B. 676; 99 L. T. 132; 72 J. P. 179; 6 h. n, 
5i«5 24 T L.. 11.431; 52 S. J. 376. 
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if the Rggulations were “known to the 
parent?, this would, no donbt, give rise to a 
strong argument to show that the parent 
had only delegated to the uuder-tetch9r that 
authority which the rules of the School give.” 
A similar argument was in fact relied on in 
this ease at the trial, but not here; an! it was 
rejected by the lower Court for the sufficient 
reasons that the Rule was never pleided, that 
plaintiffs guardian was not proved to have 
known of or ac'ed on it and that as it could 
not at ary time have boen altered or uncal¬ 
led by Government, it cannot create betwe3n 
parent or stndent and the master any direst 
oVligation. The rule v as. however, also 
relied on by the lower Court and is relied on 
here as evideuca of the kind and quantity of 
coiporal punishment, which is sanctioned in 
sash a School by oastem and professional 
opinion and which, therefore, the Conrt shonld 
regard as reasonable. 

It may at onse be observed that acceptance 
of this argument will be of no material 
assistance to plain!iff. For if his compliint 
is only that he received ‘ two smaiks” on 
his cheek instead of the m'nimnm permitted 
by the rule, a out withaoineon his band, 
there oar, with all respsot for che opinion of 
1 is learred Vakil to the contrary, be no 
difficulty in comparing the relative severity 
of these punishments ; and, bis sole grievance 
consisting of the informality of the proredure 
emploje 1, although the pain inflic’ed was 
less, an award of only nom : oal damages 
will be entailed. Bat in faci Rule 59A 
is not applicable at all, as either prohibiting 
or regulat'ng tfce petty corrections, such as 
that now in qn.stion with ;nt which the 
ordinary discipline of a School laonoi ba 
maintained and which must be given 
immediately, if they are to be effective, 
this appearing from the references in it to 
moral delinquency and fligrant insubordina¬ 
tion and the specific instances given of the 
former. In Mansell v. Griffin (t) although 
las already § i a i e3) the question was primarily 
of the person who had authority to puoish, 
the similar Regulation then in question was 
read as not exhaustive of the ocoosious on 
which corporal punishment could be employed 
or the methods of i‘s employment, other 
methods consisting in interferenca with the 
liberty of the r object b)ing specified 
as legitimate in less ssrions ta’es and the 
principle applicable to infliction of blows being 


re'erred to a9 the same. Third the findings 
with referance to the Regulation wer3, as 
they would have to be here, if only the rule 
were in questieo, tba 1 ; the method of 
chastisement wai imnnper although the 
chif-tisemeot actually ii.flictod was moderate 
and not so hurtful as that aatbor’zed, and 
that the defendant exceeded her authority. 
Yet it was held that ihoee findings were not 
insonnstent with a refusal of damagn and 
that notwithstanding the R)gulvtion it was 
enough for the teacher to be able to say: 
‘ Tbe pinishment itflictel was moderate 
and it was such a 9 13 usual in the School and 
suih as the parent might expect i-hit the 
child would receive if it did wronj/’ 

Tha v , and not any!hing iooludcd in the 
rule, b.ir.g the test to he applied to the 
Master’s action, it is eufficienfc for the present 
purpose that, although actual instincei of 
th sc patty chastisements must from the 
nature of the case bs few aod evidence 
regarding then difficult to obtain, since 
n3itber s'uleats nor Masters will be williog 
to admit that reicune to then was ever 
necessary, there is clear evidence that such 
recourse has on occasions taken place at 
Palghat and is not regarded as improper by 
persons in plaintiff’s social pcs'tion. Thus it 
is important that 8th and 9th wifcnessej for 
plaintiff, h's casteraen, admitted having been 
beaten for petty faults by their teachers 
without snfferiog in reputation, the latter, as 
already stated, dijtingu'sbiDg plaintiff’s case 
with referenc3 to the ccste of defendant: and 
defendant speaks to having givea blows ou 
boys’ cheeks himself on other occasions and 
he and I. 0, W. to a former Principal of the 
College having done 60 . There is accordingly 
enough to §how, what common knowledge 
would support, that the punishment plaintiff 
complainsof was such as a parent might exp ob 
h’s child to rereive. The ooDclnsion mast be 
that defendant was entitled to inflict it and is 
not liable because he did so. 

It is only necesca y to add that in any 
eveot it would have been impossible to 
sustain the lower Court’s nse of its discre¬ 
tion to award to plaintiff half the costs of 
the suit. For, whilst it recingoised that 
tbe allegations of fact were greatly exag 
gerated and that a decree could he givjn for 
only Ri. »50 o it of Rs 5,250 olaimed, it 
lest s'ght of tbe fast that the claim at the 
latter figare wa9 inflated to an extent, which 
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neither the desire to obtain a right of appeal 
on the facts to this Cooit nor the caste 
prejudice already referred to conld excuse. 
The reason given for imposing liabiii y for 
half the oc&ts on defendant, that he failed 
in one lice of defence on I#sue IV, 
although be succeeded on another, is un¬ 
convincing ; and we cannoi sabsor.be gene¬ 
rally or without reference to the conduct 
of the parties to the principla which the 
lower Oonrt profeseses that an award of soste 
on the amount disallowed should not be given, 
if the resnlfc is “to sweep away 1 * the whole 
damages decreed. 

The appeal is allowed, the suit being 
dismissed with costs thronghoat ; the memo* 
random of objections is dismissed with cjsts. 

Venkatascbb k Hao, J.~This appeal raises 
three questions :— 

(1) Wdat is the extent of the right 
possessed by a Sshool Master to inflict pnnish* 
ment on his pupil P 

(2) Is the punishment actually it dieted 
by the defendant upon the plaintiff justified P 

(3) If the punishment is not justified or 
ha9 been exercised unreasonably, to wbat 
damages is the plaintiff entitled P 

According to the law of Eogland the au¬ 
thority c f the School Master i«, while it exists 
the ftnu as that of the parent. It is stated* 
that the raiental authority is delegated to the 
School Master and that the School Maeter 
.represents the parent forporposes of correction. 
This proposition is borne cut ly ample 
authority. See Rej. v. Hoplev 0) FU:g;ra1d 
v. lsortlcote (2), Hal chary’s Laws of Ejgi H nd 
Vo). X ^VI>, page 876, Vol. XII, page 124 
and Vcl. X v'iT, page 107. 

The power of the English father over bis 
children was never so wide as that of the 
Roman father. Under the ancient Roman 
Law the father had the power of life an( j 
death over bis th ldren. But ibis dcotrine of 
parenttl authority was gradually relaxed 
■ though ii was never under the Roman Law 
.wholly abandoned. The Cimmcn Law. 
however, gives the perent only a moderate 
degree of authority over hie ib Id’s pert on 
and the parental chastisement most be 
moderate an i must be exercised in a reasonable 

. maimer, and if th e parent excet ds tbe bru da 

of moderation and ii fliats cruel ar d meicilecs 
. punishment be ia liable to be punished. See 
Schooler’s Domestic Relations, 5th Edition, 




section 244, and Eversley, the Law of Domes* 
tic RalatiGnp, 3rd Edition, pages 509 aod 510. 

It follow*, therefore, that for the purposes 
of corretoicn the School Master may infl.ot a 
model ate and reasonable corporal punish¬ 
ment. Cock burn, C. J., says in RtQ. v. 
Bcp'ey (1) above re'erred to, “if it be 
administered for the gratification of pafs : on 
or of rage, or if it be immoderats and excessive 
in its nature or degree or if it be protracted 
beyond the child’s powers of endurance or 
with an instrument unfitted for the purpose 
and calculated to produce danger to life or 
limb, io all snah cases the panisbmenft is exoes* 

sive. i he violt n<e is unlawfiul.” 

With refer.ncs to these principle* / shall 
prccted to examioo whether in tb is case the 
defendant exceeded the bounds of mcdeiatioD 
in it fluting punishment npontbeplainfcifl. The 
Subordinate Judge baa fourd that the plaint¬ 
iff’s version of the iDjui y inflicted upon lim is 
grossly exaggerated and that the defendant 
gave the plaintiff two smacks on bii cheek. 
The defendant’s juatifiea ion is founded upon 
a breach of tbe discipline of the School and 
I am prepared to accept tbe defendant’s 
account of tbe incident. According to him 
on the day in question he heard a loud noise 
ccmiog frtm the long Ha!l of tbe School aid 
on turning to go over to tbe loDg Hall he 
found the teacher of the Fourth Form A com¬ 
ing towards him. Tbe defendant ask^d him 
whe’her that noise came from bis class and 
rebeked the teacher for having come awsy 
without checking the boys. Taen he went 
over to the Fourth Form A class, aiked tbe 
boys who bad gone out into the verandah to 
go ba*k into their cla c s and the defendant 
told them that what they did was rowdyism 
and that they ought not to repeat it. Then be 
found that there was a light clapping of bands 
in Form (V/ B. Hs did not mind it. He ob¬ 
jected to rowdyism tut Dot to merry-making. 
Then immediately after there wes a tremend¬ 
ous sound from Form IV (B) doe to clapping 
cf hands “drumming on tbe desk”, booting, 
whbtling, shrieki- g. He pautea for abcur a 
mmole aid then went over to tf e loom of IV 
■ (B). Plaintiff and two other boys were eeen 
tbfckmg a reversible ce k But tbe other two 
boys ian away and tbe plaintiff lot kirg at him 
coi tit ued tbe shaking of tie oesk Tbic 
ie it (fleet the evidence of the de encant and 
he d press that tbe plaintiff behaved like a 
xowdy by shaking tbs desk and that the 
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defendant apprehended damage to tha desk 
whieh by fhe way was already in a damaged 
oondition, Tbe Head*Master was exanined as!a 
Court witness and be states that about an honr 
after this incident tbe defendant told t in that 
in 1Y (B) class there was a good deal of 
rowdyism characterised by shrieking, hooting, 
whistling and a shaking of the deck and that 
the plaintiff was seen by tbe defendant in the 
act of shaking the detk and raising it np and 
down and thns creating a great deal of noise, 
and that tbe defendant tberenpon gave him 
two smacks on the che< k.. 

‘ Thongh tbe plaintiff did not admit that he 
shock tbe deik and stated that he merely 
clapped bis handp, the 7th witness examined 
on the plaintiff’s side, a clafsuate of the 
plaintiff, admitted that the boys clapped their 
hands and "drammed on the desk” and that 
the plaintiff also along with the rest of 
the cla s did both these acts ; and the 6 h 
witness for the plaintiff, another classmate of 
his, also admitted that cn that date there was 
extra noise The version of tbe defendant is 
also borne out by the probabilities of the case. 
He says that on the 14th March 19.8, 
the day previous to the oecoirente in question, 
he aeked the Head-Master to oheck tbe beginn¬ 
ings of the disorder of the kind mentioned 
above, that tbe Head-Master in obedience to 
hiB order went on the 14 h to the classes 
concerned and cpcke to the boys and that on 
the 15th after the incident he issued a Circular 
which is filed and marked as Exhibit B in 
the case. The Circular states that the defend¬ 
ant had been noticing daring the two days, the 
] 4fcb and 15ib, "the mo)t perfect rowdyism 
prevailing in class rooms at the end. of 

certain lessot s.clappingof hands, whistling, 

shrieking, eto., which no Master who has any 
idea of discipline would tolerate.” 

In these circumstances was the defendant 
justified in giving two smacki on the chesk 
of the plaintiff P 1 have carefully examined 
the evidence and I find that it is nowhere 
stated that the plaintiff suffered undue pain 
nr any injury on acconnt of this beating. No 
doubt the plaintiff stated that in addition to 
tho smacking on the chesk the defendant 
assaulted him brutally and that as a result of 
the merciless and cruel assault the plaintiff 
suffered bodily pain. Waen the defendant 
filed his written statement, the plaintiff knew 
that toe defendant admi«tci tut ne oil 
given only tvrocmarkj on the cheek bat that 


he had denied the rest of the assault. It is 
signifisant that no attempt wai made to 
elioit from tbe plaintiff the extent of the 
suffering he underwent on aoiooot of tbe 
punishment wbioh the defendant ad¬ 
mitted be had inflated upon the plaintiff. 
It h also noticeable that the defendant 
himself was not cro^s examined as re¬ 
girds tbe nature of the smacking with a 
view to establish that it was excessive or 
violent. T oe defendant says tba 1 ; he considered 
it qiite a trifT ng matter and that in the oir* 
oamscano38 he f« li he was justified in iodieting 
these two smack*. 

I find it, therefore, difficalt to hold that 
the defendant exceeded the bound* of 
moderation or that the punishment inflicted 
by him *vas unreasonable. Mr, Kriahaaswamy 
Iyer, who appeared for the plaintiff, stated 
that he would not contend that role 59A 
of the Midras E locational Riles is biading 
upon the defendant. Rile 59A runs as 
follows:—"Corporal pun'shment shall not be 
ii A cted in Schools except in a case of moral 
delinquency such a* deliberate lying, obscenity 
of word or act or fl igraot insubordina¬ 
tion and then it shall be limited to six cuts 
on hand and be administered only by or 
under the supervision of the Head Master. 
The Head- Master shall record in a register 
every o*<»e in which corporal punishment has 
been h fl *t»d specifying the cams, class and 
age of tbe papil, the date, nature of the offence 
8 nl the amount, of pnnishmenfc.” The 
learned V.kil admitted that tbe relations 
of the pliintiff and the defead ink would be 
governed by the rules of the Common Law 
and that the defendant as Priosipal.had po ver 
to Lfl ct cirporal punishment, and that the 
only question was whether the punishment 
inflated was reasonable and moderate. It 
is, therefore, not netess iry to dittoes the 
binding nature of Madras E locational Rules 
or the reasonableness of tbe punishment with 
reference to the said rule*. Hi, however, 
argned that the role 59A is indicative of 
what is reasonable pa* ieameot. I am clearly 
of the ooinioo that this contention is unten¬ 
able. As a matter of fas’, the rules are 
silent as regards the punishment to be 
inflate! in oaa?s of offences other than the 
offences dealt with under tbe rule. D 388 it 
follow then tha* in tas.s not covered by 
thi* rule cirpiral pumsnment cannot be 

influx! *5 all p Oc it it ean be, the Maste* 
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is always bound to str'ke the pupil od the 
band ? If this argument is sound the 
School Master would not be justified in 
ii A cting auy corporal punishment whateo* 
ev*r, however l’gbt it may be, unless the 
torporal punishment consists of strokes on 
the hand. It may well be that io the School 
Master’s opinion the caning of the pupil in 
the band is too fevere a punishment for the 
offence cf which the pupil is guilty ; but if 
the doctrine contended for is oorrect, the 
Sihool Master « ill to bound never to depart 
from this form of punishment. Cases also 
may be oonceived where caning a pupil by 
striking him on the hand woold not be 
proper or desirable as where the pupil may 
be suffering from some disease or infirmity 
in the hand cr for some other similar reason 
the pupil is unable to stand sash punish¬ 
ment. In Manse',l v. Giiftin (4) Philli* 
more, J., mskes the following observe* 
tions : “it is, I suppose, false imprisonment 
to keep a child lcekea up in a olass room 
or eveD to order it to stop under penalties 
in a room for a longer period than the 
ordinary Sshool time without lawful autboii- 
ty. Could it be s lid that a teacher who 
kept a child ka'k during play hours to learn 
over ard say his lesson again or who 
dirested a ohild to stand up and kept him 
standing perhaps for an hour, subjecting him 
thus to fatigue and to the derision cf all 
his elessmates cr who put upon him a 
dutob’d cap as was frequently done in ear¬ 
lier days in theca e of slupid o.‘backward 
children—could it be that such a teacher 
would bs Table in an action for trespass to 
the person P The oases I have instanod 
are not oases of the ii flic ion of blows, 
but they are cases of interference with the 
liberty of the subject and it seems to me 
that the principle nut be the same for all 
these casts.” 

I may observe that the Sahool Master 
•annet escape liability merely on the ground 
tbattke chastisement admin stered to the pupil 
has not left od the pupil's body any mai ks 
cf violence or injury. Cases arc not un¬ 
common in tb ; 8 country of punishments of 
extremely grotesque oh araotcr being ir fl oted 
involving danger to life cr limb of the pupil 
or resulting in a state of prostration cn the 
part of the pupil ard the Ccurts wll eertainly 
difcountcnauce r;s)rt by the Sihool Master 
to such barbarous and inhuman forms of 


corrections. The question whether the 
punishment inflicted is moderate and reason¬ 
able is a question of fact tut the Courts 
w 11 consider, in the words of Cockburn, C. J-, 
already referred to, whether the puoishnnnt 
ac min’’stored was immoderate and excessive 
in its nature or degree and I may add 
that if it was immoderate and exoaesive 
either in its na'ure or degree the punishment 
oeares to be reasonable. Mr. Eversley in 
* L\w cf Domestic Relations” says that the 
right of tli9 parent of chastisement is 
jealously watohel by the Courts and if the 
parent exceeds the bounds of moderation 
acd iofliVs crael punishment upon the 
eh 11 he may be severely punished. I may 
observe that if this is true in the ea?e cf 
a parent it is muoh more neceessry that in 
tbe c\se of a Sthool Master this right should 
be o’osrly watched by the Courts. 

u Bittcerald v. Northcole (2) cited 
above, Cock burn, 0. J., while stating that, 
on the one band, it is for tbe general benefit 
of the acc’ety and of its yenth that tbe 
authority cf these charged with the care of 
scbolait’c establishment should be main¬ 
tained, observed: “on the other hand, it is of 
equal imrortance that it should not be exer¬ 
cised arbitrarily.” 

I have c msidered the circumstances that 
led to the administering of the correc¬ 
tion in this case aod the evidenco rela'iug 
to tbe nature aod degree of the puo’shment 
inflicted and 1 am of opinion that tbe 
ruDiibment was neither immoderate ror 
unreasonable. The plaintiff had admitted 
that the Principal bore no ill-will or milice 
towards him but, on the other band, bad 
given the plaintiff good advice on previous 
occasions. To us3 the words of Cockbum, 
C. J., again, the punishment wac not 
administered for the gratification of pa9sicn 
or of rage. Iu these circumstances, I hold 
that the plaintiff is not entitled to ary 
damages and I agree with the judgment that 
has been delivered by my learned brother, 

m. c. p. 

N. H. 

Appeal allowed. 
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ALLAHABAD HIGH OOUHT. 

Sicdhd Civil Appeal No. 835 op 1920. 

Mai oh 3, 1922. 

Present :—Mr. Justice Ry ves and 
Mr. Justice Goknl Pras'd. 

JODHI RAM—D*fani/A\t—Appellant 

; versus 

Musammat KADNSILLAard anothjj— 

PlAI! 1 TIFFS— RESPONDENTS. 

Agra Tenancy Act (II of 190 1), s. 101 (2) — Profits, 
suit 1 or-—Negligence of Lambardar neither alleged nor 
proved - Decree, whether to be based on gross rental or 
actual collection—Mi.ccd question of law and fact — 
Negligence —Presumption - Proof. 

In a Buifc for profits brought by a co-sharer against 
& lambardar, if no negligence is alleged or proved 
against the lambardar within the meauincr of seotion 
104 (2/ of the Agra Tenancy Act, a decree can be 
given on the actual collection and not on the gross 
rental, [p. 6vJ, col. 2.] 

Chhabraji Kuar v. Qanga Singh, 60 Ind. Cas G 3; 
43 A. 29; 18 A. L. J. 863; 2 U. P. L R. (A ) 272, 
referred to. 

The question whether the lower Court was right 
in giving a decree on the basis of gross rental is a 
mixed question of law and fact [p. 52*, col. 2 ] 
Chhabraji Kuar v. Ganga Singh, 60 lnd. Cas. 649; 
43 A. 29; 18 A. L. J. *63; 2 U. P. L. R. (A.) 272, 
referred to 

The faot that a large portion of the demand for a 
certain year remained uncollected does not- neces¬ 
sarily lead to the inference that the balance would 
not be recovered in subsequent years and that the 
deficit in that particular yoar was due to the negli¬ 
gence of the Lambardar. Evidence must be given 
before such an inference can be drawn [p. 62 2, col. 1. J 

Second appeal from a de«r<?e of the 
Officiating District Judge, BadauD, dated 
the 6th April 1920. 

Mr. M. L % Agartcala (with him Mr. Ear - 
nandan Prasad), for tbe Appellant. 

Mr. 8. A, Haidar , for the Respondents. 

JUDGMENT. 

Rives, J.—This appeal aiises cut of a 

suit brought by oo-sbarere against a Lombar- 
dcr for profits of 1323 hasli pits arrears 
of 1321 and 13 2 collected in the year 
131*. In Ihe plaint there is no allegation 
whatsoever of negligence agair st tbe Larr.bar - 
dar tut in the claim at thefcot of the plaint 
the decree sought for is bared on Ihe 
grcsB rental for 1323 Fasli p!us the arrears 
of 1321 and 1322 oolleottd in tbe year 
132 1. The only defense with whish we 
are now concerned is raised in the second 
paragraph of the written statement and 
that appears to have been made to meek 
the slaim on the gross ren al It is there 
stated; “The claim for profits on the basis 


of gross rantal is not aorreob. It ought 
to be on the bisis of real'sifcion”. The 
Trial Hourt on tbe^e pleadings fixed an 
isae “shtuld profi‘s be allowed on jima • 
bindi or collections ?’*. It held that no 
negligence hid been proved against the 
Lombard.r within the meaning of section 164 
(2) of the Tenancy Act. It, therefore, 
dsoided to give a decree on the actaal 
collection and it found that the plaintiffs* 
sha-a out of the collection amounted to 
Rs. 458-12-S and gave a doiro6 aocoriingly 
with interest. 

Tbe plaintiffs appealed and th9re for 
the first time in the grounds of appeal it 
was stated that n9gligenoo on the part of 
the defendant-respondent wai folly proved 
from the facte on tt e record, aod that 
pla ; ntiffs’ claim ought to have been decreed 
with reference to gross rental. We have not 
been able to nnders'and fnlly the jadgment 
of the learned District Judge, but we fied 
that he has given the plaiotiffs a decree 
baaad on gresi rental for 1323 and included 
in it arrears collected in 132 5 for the 
years 1321 and 1322. This he was not 
entitled to do. The point is completely 
covered by a rulmg of this Bench in 
Chhabraji Euar v. Qanga Singh (1). 
The plaintiffs can only get a decree for 
their share on the actual collection unless 
they can come w.tbin seotion 164 (2), in 
which case they are entitled to a decree 
on tbe gross rental. They are not entitled 
to a decree on the gross rental of 13.3 
p'.ut collections made for arrears of previous 
years. On the question as to whether the 
learned Judge was correct in giving a 
decree based on gross rental, as we have 
said in the ossa of Chhabraji Kuar v. 
Qanga Singh (1), to which we have already 
referred, it is a m’xed question of law 
and fact. Assuming that tbe Court below 
was entitled to go into the question of 
negligence, seeing that it had not been 
raised in the plaint, we have very great 
doubts as to whether it should have allowed 
that question to be opened in appeal for 
the first time. It is true that the issue 
was fixed in the Trial Court ae to whether 
profits should be allowed on jamabmdi or 
collections, but that was on the pleadings 


(l) GO lud, Cas. 641; 43 A. 29; 18 A. b, J, 803; 2 U, 
P. L. R. (AO 273. " ' 
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of the partieB and the plaintiff? had not 
even alleged negligen*9. Hiving raised the 
pie', a decree eoold only be passed on 
grojs rental if the plaintiffs proved negli¬ 
gence. This the Trial Coart held had not been 
done. The main ground, it seems tons, on 
which the learned District Jadge found that 
the Lxmbardar had been guilty of negligence 
was that whereas the demand for 13.3 
was Rs. 2,464 odd, the realisations for that 
year were only R?. 664-5-3. Tae laarnsd 
Jadge has omi ted to notice that in fact the 
total collection f »r that year was much more, 
namely, Rs. 1,6 4 10-8. The fact that even a 
large proportion of the profits of the years of 
132 i remained unpail does not necessar ly 
lead to the inference th^t the balance would 
nDt b) racovered in sabseiuenfc years, and 
that the deScit in that particular year 
was due to the negligence of the Lambirdar , 
Endeocs mu it be given bsfore snc'i an 
inference cm ba drawn. In oar opinion, 
therefore, it has not been shown that the 
Limbirdir failed ts solicit any amount in 
13*3 owing to hi? negligence. 

The result is that we allow the appeal, 
set aside the decree of the Oonrt beliw 
and restore that of the First Court with 
oats including in this Court fees on the 
higher scale. 

b. D. Apr eil allowed. 


LAHORE HIGH COURT. 

First Civil Appcal No. lfcOj of 19*9, 

. December 9, 1921, 
present: —Mr. Justice Abdul Raoof 
and Mr. Jastice Ma^tinean. 

JHANDHA AND ANOiHKB —PlUNTIFFS 

—Appellamts 
tersui 

Mutammat JIWAN ahd othiri— 

DeF? , *Da»T4-RbSPOCi'KNTA. 

Custom—Alienation by female — Heirs, right of, to 
challenge alienation—Compromise by female —Declara¬ 
tory «»*< by heir anJ. reversioner, maintainability of. 

As a general.rale n° female in possession of im¬ 
moveable property acquired from her husband, 
father, grandfather, son or grandson otherwise than 
as a free and absolute gift can permanently alienate 
such property, and her sons and heirs have a right to 
control her dealings with the property.[p. 52 j, col. lj 




Nur-ul-nissa r. Oauhar-ul-nissa , 0‘ P. R. 1906j 110 
P. W. H I -iO Partapi v. Hazara Singh, 31 Ind. Caa. 
794 S3 P. R. 19* 6, distinguished 

A suit is maintainable by an heir and reversioner 
to have it deolared thit a compromise made by a 
female will not affect his right to succeed as heir 
and reversioner, [p 62 ?, col. 2.] 

First appeal from a decree of the Senior 
Subordinate Judge, First Class, Lyallpur, 
dated the 6th March 1919. 

M*8sr3. Bair-ui-Din Qureshi , and B, A. 
Co-prr, for the Appsllanta. 

S»vel Mohsin ihah, for the Rss?ondsnt9. 

JUDGMENT.—This was a s-iit for a 
declaration to the effect that th9 dsed of com- 
promise execited by defendant No. 1 in case 
Umir Din v. Af ammun on the 5th Decani' 
her 1918 was not binding on the plaintiff?. It 
has been dismissed on a preliminary groand 
that th9 plaintiffs have no locus standi to 
maintain the suit. Oae of the issaee also 
raised the question whether the plaintiffs had 
any cause of action on which they could base 
their claim. In the jadgment of the Oonrt 
below there is an indication that it was 
inclined to hold against the plaintiff? on that 
issue also, but a? the final desision is not 
based on that point we need not take into 
consideration the issue raised a9 to the want 
of cau?eof action. 

Toe following pedigree table will make the 
facts on which the sail is based clear s— 


I 

r i i 

Mauj Din Kiman Lada 

I I I 

Musammat Jiwan, Umar Din, Imam Din alias 
daughter, defendant Mammon, 
defendant No. 1= No. 3. defendant No 2. 
Lahia 



r 

Jhanda, 


Mohammad 



plaintiff. 


plaintiff. 


Man] Din hac 2| cqaares of land as a 
tenant of G ivernment. In 1913 he aeqaired 
a proprietary right in the land. Out of this 
he gave 4 square to Umar Din and £ square 
to Lahia, hie con-in law. It is stated that 
Mauj Din adopted Imam Din by a deed of 
adoption dated the 20th September HOI. 

On the 24th Jaly 1916 Maaj Din died. 

His land was nutated in the nans of lusa 
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Din on the 28th September 1916. Umar 
Din brought a Bait against Imam Dio object¬ 
ing to the mutation and oUimed possession 
of. the land. Musammat Jiwan was also 
impleaded a9 a defend int at a later stage. 
Imam Din, defendant, resisted that suit on 
the ground that he wa9 entitled to retain 
possession as the adopted son of M*uj Din. 
On the 5thDesemb8r 1^16 the parties entered 
into a compromise under which Musammat 
Jiwan’a sons, the present plaintiff?, were 
given four kilas of land and in lieu of this 
Umar Din withdrew from the prosesation of 
the oase. Now, the plaintiffs have bronght 
the present suit olaiming a declaration that 
the compromise shall have no effect on their 
rights to succeed as heirs and reversioners. 
The suit was resisted by the defendant, 
Imam Din alias Mamun, and one of the pleas 
raised was that the plaintiffs had no low* 
standi to maintain this suit. The Court below 
has given effect to this plea and has dismissed 
the suit. Hence this appeal. 

t 

■ The Brat question to be determined in the 
case was whether Musammat Jiwan was an 
heir and was entitled to succeed on the death 
of Maoj Din. That question, however, has 
been left undetermined. The learned Judge 
of the Court balow has apparently taken it 
for granted that tousimmat Jiwan bad a 
right to succeed, but has held that in order 
t) maintain the suit the plaintiffs were 
hound to establish that they had the right to 
control the action of their mother in respect 
of property inherited by her from her fath r. 
It is stated in paragraph 64 of Rkttigan’s 
Digest of Customary, Law that ‘ except as 
provided in paragraph 39 or paragraph 6/, 
no female in possession of immoveable prop¬ 
erty acquired from her husband, father, 
grandfather, son or grandson otherwise than 
aa a free and absolute gift can permanently 
al'enate such property.” 

If Jiwan was an heir to her fa r -her her 
right in the property lsft by him was a 
restricted one, and it is claar that the 
. plaintiffs, who are her sons and heire, are 
ompetent to contest an alienation of the 
• property by her, 0a«e3 in which it has been 
held that the right to control the limited 
owner's dealings with the property does not 
follow from the rig .t to succeed as heir are 
mostly cases in which the parson contesting 

. th3 alienation is a woqiad,. Le.?., Bur*u^nitsn 


v. Qauhar-uUnissa (1), Partapi v. Baeara Singh 
(2)J and are quite inapplicable to the case 
of a son sning to omtest an alienation by his 
mother. Theplainiiffa are, therefore, entitled 
to maintain the snit. 

It is contended on behalf of the respondent 
that Musammat Jiwan, according to the 
custom governing the parties, was not 
an heir and that, therefore, the pl&intiffc 
had no right to sDcseed. The qnestion 
whether Musammat jiwan was an heir, 
as already observed, has not yet been deter¬ 
mined. 

We accept the appeal and, setting aside 
the decision of the Court below on the pre¬ 
liminary point stated above, remand the care 
for a decision on the merits. Costs will abide 
the resalt. Tbe Court fees on the memoran¬ 
dum of appeal in this Court shall be 
refunded. 

s. d. Appeal accepted. 

(1) 61 P. R. 1A06; HO P. W. R. 1900. 

(2) 31 Ind. Cas. 794; 33 P. R. 1916. 


ALLAHABAD HIGH COURT. 

Lkttekc Patcnt Appeal No. 12 op 1920. 

January 2t>, 1922. 

Present :—Sir Grimwood Mearp, Kt., Chief 
Justice and Justice Sir P. C. Banerji, Kt. 
MOHAMMAD AHMAD— Plaintiff — 

AlPELLAJsT 

tcrsus 

ZAHUR AHMAD and others—Defendants 

— Respondents, 

Civil Procedure Code (Act V of 1908 e. 11 — Res 
jadioata— Compromise decres^Co.defendants—Decree 

in partition suit. 

A compromise deoree operates as res judicata 
unless it is tainted with fraud or was procured by 
undue influence, [p. 626 , col I.] 

Mohammad Bashmat Ali v. Kanin Fatina, 27 Ind. 
Cas 701; 13 A L J. 110, referred to. 

A decision as between co-defendants cannot be 
res judicata unless it was necessary to decide an 
issue between tho 00 -defendants in order to grant 
rolief to the plaintiff, [p 626, col 2 ] 

In a suit for partition, where tbe rights of different 
persons have to be determined, and have been so 
determined, the decision might operate as res 
judicata , although the plaintiff in the subsequent suit 
may hay© ^been a defendant in the previous suit, 
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But if the plaintiff in the subsequent suit was only 
one of the several defendants in the previous suit, 
had no defence to the claim for partition, was not at 
all concerned with the share which was claimed by 
the plaintiff in that suit, was made a defendant 
simply because he was a co-sharer, and the decision 
in the suit did not affect any question of partition of 
shares between him and the plaintiff in that suit, a 
decision between the plaintiff and other defendants 
in that suit would not have the effect of res judicata 
as between that defendant and his co-defendants, [p. 
626, col. 1.] 

Somaeundara Mudali v. Kulandaivelu PiUai, 28 
M. 457; 14 M . L. J 404, referred to. 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Kn:x, dated the 27th 
November 1919, in Second Appeal No. 340 
of 1918. 

Mr. f'eaiy Lai Fanerji, for the Appellant. 
Mr. 0. W Dillon , Dr. S. M. Salat man , 
Misers. Han. idull ah , S. A. Haider and Iqbal 

Ahmad , for the Respondents 

JUDGMENT.—The question which arises 
in this appeal is whether the suit of the 
plaintiff is barred by the rale of res judicata. 
For the pnrposp of determii i og this question 
it is ncsessary to 6tate a few fasts. One 
Karimullah died many years ago leaving a 
widow, Murammct Sabinnn ssa, a ecnN.'zim- 
addin and two daughters, Kharshed Jahan 
aod Kaniz Fatma. Disputes arose between 
the heirs ct Karinullah and a euit was 
bronght by Kharshed JabaD, one of the 
daughters, for her share in the estate of 
Karimullab. That suit was sompromised 
and a deoree was passed on the basis of 
the oompronrsB in 1868. According to the 
8ompromi8e and the decree, Kharshed Jalan 
relirquiebtd he.r olaim to the estateleft by her 
father, and as. to the property whish was 
foand by arbitrators in that oase to be the 
property of her mother, Xusammat Sabiun- 
nissa, she also relinquished the rights ihe 
might acquire in that property upon the 
death of her mother. This relinquishment 
was for a consideration. As stated above, 
the terms of the compromiee were em¬ 
bodied in a decree and the decree was 
pasted as between Kharshed Jahan aid 
her Bister Kaniz Fatma as also the other 
heirs of her father. Khursbed Jahan is dead. 
Nizamuddin executed a sale-deed in favour of 
three pereonp, namely, the preeent plaintiff, 
Mohammad Ahmad, Muhammad Kasim 
and Musbtaq Abmad. Muhammad Kasim 
having died, bis eon Haghmat Ali brought 
a suit in 1912, which was Sait No. 24 
of that year, for possession of the prop* 


erty sold to his father by Nizamuddin 
as also a share of the property whieh he 
alleged had been inherited by him from 
Musimmat Kharshed JahaD, who was bis 
wife. In that fuifc several house3 were 
claimed. The pre eat fUintiff, Muhammad 
Ahmad, was made a defendant, be cans 3 he was 
one of the purchasers under the sale- 
dead executed by Nizamuddin. The euit 
was for partition of the share whish was 
claimed by Qashmat Ali and for possession. 
The case was tried and, in the end, the 
olaim of Hashmat Ali wa9 dismissed in 
respect of the property purchased from 
Nizamaddin on the ground that N.zanod- 
din had previously sold bis interest in the 
property and had, therefore*, no rights to 
eonvey it to the persons who obtained a 
eel 3-deed from him. As regards the prop¬ 
erty which wzs cl limed by tight of in¬ 
heritance to Kharshed Jahan, the claim 
was dismissed ou the ground that Kharshed 
Jahan lad abandoned her rights in the 
property and, therefore, none passed to her 
heirs- Subsequently to the pabsingof this 
deiree the present suit was instituted by 
Muhammad Ahmad, and he claimed the 
share Nizamuddin had sold to him under 
the eale deed to which we have referred 
above, and elio a 6hare in the property 
in dispute which he claimed to have 
inherited from his mother, Khursbed Jahan. 
The present suit relates to only one of 
the houses claimed io the previous suit. 

The Court of first instance dismissed the 
suit on the ground of res judicata. It 
hi Id that the matter was res judicata by 
reason of the decision in the suit brought 
by Hashmat Ali in 1912 and alio by 
reason of the decree which wac passed 
io 1868. 

The lower Appellate Court affirmed the 

decree of the Court of first instance holding 
that the matter was res tudicita in con¬ 
sequence of the decision in the previous 
£,nifc brought by Hashmat Ali. 

Tois decree of the lower Appellate Court 
was affirmed by a learned Jnlge of this 
Court. 

Ia the appeal before us it ii contended 
that the view of the lower Appellate Coart 
and of the learned Single Jaige of this 
Court that the claim is barred by the rale 
of >et juhzit i by reason of tbe decision in 
the suit of HtsLmrf Ali, was erroneous and 
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that section 11 of the Cede of Civil Procedure 
eannot be held to apply to the present 
•age. For the decision of the question of 
ref judicata we deem it desirable to consider 
tha 0*89 from two diffarent aspesta. The 
claim relates to different shares in tbe 
house whish is the subject-matter of the 
enit. As regards one share, which is about 
]/6tb, the olaim is bse^d on the eile deed 
exsouted by N.'zamuddin Ab regards the 
remainder of the share olaimed, the suit of 
•the plaintiff is foundad on his right of 
inheritanoe as the son of Mvsimmot Kbur- 
ehed JabaD. As regards the latter slairn, 
that is, the olaim based on the right of 
inheritance to Khurshed JabaD, the Court 
of 6rct instanc?, as we have said above, hell 
that by reason of the decision in i S6S the 
iflaintiff had no right and al«o that the 
matter was res judicata. We think that this 
view of the Court of Srst iostanca is ecr- 
rest. In the suit which was decided in 
1868 a deoree was passed against Khur- 
ehed Jahan, the effeot of which wee that 
Khnrshed Jahan was not entitled to any 
part of the property olaimed, whether as heir 
to her father or as the future heir of her 
mother. That decree was passad between 
Khurshed Jahan and Kaniz Fatma and 
the predecessors in-1itlo of the other defend¬ 
ants to the present suit. Therefore, unless 
the desree was tainted with fraud or was 
procured by undue uHierc’, that deiree 
will be binding on Khurahed Jahan and 
every person claiming title through er. 
It was not asserted, nor is it now olaime , 
that the decree wes obiaioed by fraid or 
b 7 undue iLflaerca. Therefore, the deoree 
is a valid decree whish is binding between 
the parties to the present suit. Fartbe:- 
more, we have to oonsider tbe iffeot oft a 
deoree, and it is urged that the effeot o 
it is that Khirshad Jahan did not l.s* 
the right whioh she nrght acquire iD her 
mother’s property after her death. This 
question of the right of Khurshed Jahan 
is concluded by the derision of this Ooart in 
the ease of Mohammad Hashmat Alt v. Kants 
Fatma (l). In accordance with that ruling 
Ktu-ehed Jahan had lost all right in 
•the property including the property now 
in tuit, ard the plaintiff cannot claim any 
•hare in that property as one of the heirs o 


(1) 27 Ind. Cas. 701j 13 A. L, J. 110. 


Khurshel Jahau. Thisp.rt of the plaintiff's 
clb'm ha-, therefore, been rightly diamine'*, 
though, as wo shall rjlow hereafter, the view 
that the dsoision ia Has\mit All's cj.s; (l) 
operates as ics julic /1 is, iu our judgment, 
not correct. 

We have do v to deal with the remHodor 
of the pla : ntiff's cliitn, that is, with that part 
of the olaim whioh is biesd on the purchase 
from Nizvmuddin. As to this part, of the 
claim the Courts balow have hill that 
inasmuch as Mahammad Ahmad, the preseut 
plaintiff, wai a party to the suit brought 
by Hashmat Ali aod that suit was diimissed 
on the ground thi-.t Nizamuddin had no title 
te the property whioh he sold, the matter hts 
become resjuiic*ta. We are unable to agree 
with this view. Toe rule of res judicata is laid 
down in seotion II of tha Code of Civil 
Prccadure. Uader tbe provisions of that 
section an issue whioh arises in a sub3?qaent 
suit thould not be tried by the Court if the 
eame issue fcai been friid in a previous suit 
between the same pariies or persons through 
whom they <l»im, and this trial hae been 
by a Court oompatent to try both the suite, 
Now, io the present suit the matter in issue 
is whether the plautiff, Muhamraid Abmid, 
hae acquired by reason of hh purchase frem 
Nizamuddin the share which he claim i in 
the house in dispute. In the previous suit 
this wai rot the issue before the Court. The 
issue in that suit was whether Haebmat Ali 
tad acquired the share whioh he el limed by 
virtue of tl e sale-deed execu'ed in bn 
favour by N.zimuddin. Ths iisue, therefore, 
in the present Bait wa3 not identical with the 
is-ne whioh arose in the previous eult and the 
question of the title of Muhammad Ahmad, 
tbe present plaintiff, was never deoided in 
that suit. It is true that he was a defendant 
to that Fat bat a decision as between 
oo defendants cannot be ret judicata under 
the provisions of section 11 unless it was 
pesGsiary to decide aa isiue batwean the 
•o defendants in ord*r lo grant relief to the 
plaintiff. Thie has bien held in numerous 
oases to whioh it is not necessary to refer. 
A 9 between the present. plaintiff and the 
defendants to this ouit, no iisne was triid in 
the previous suit and no issue could ba 
tried for the purpose of determining the 
question of the title of Hashmat Ali. The 
prasont plaintiff dees not derive till* from 
H«bmat Ali, and any dofuion, whioh 
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arrived at between tke present defendants 
and Hashmat Ali cannot, therefore, bebindirg 
upon tte preEent plaintiff. 

Explanation 4 of s-olion 11 was relied 
upon in the argument before ns bat (hat 
Explanation does tot. in our opinion, afford 
any help to the respondents. Under that 
Explanation, a party to a sui*, who coaid and 
ought to have put forward a claim, or a 
defence, bat dees not do so, cannot ba allowed 
to set np the claim or the defence in a 
subsequent mit. Ia the suit of Hisbmat 
Ali Muhammad Ahmad was a defendant 
and he could not put forward his present 
claim as a defence to the suit of Hasbmat 
Ali. Therefore, in our c pinioD, Explanation 
4 hts no application (o the prefect ciee. 
It was urged that as the suit cf Hasbmat 
Ali was a suit for partition, all parties 
having an interest in the property were 
necessary parlies to the suit and the title of 
the defendants, who were co-sharers of the 
plaintiff, could bj determined in that salt. 
No doubt, in a 6uit for partition where the 
lights of different pereois interested in the 
property as co-sharers have to he determined," 
and have been so determined, the decision 
might operate (s res judicata although the 
plaintiff in tke subsequent suit may have 
been a defendant in the previous suit. But 
that was not the case here. In Hasbmat 
Ali’a suit no question had to he determined 
as to (he respective rights of Hastmit Ali 
and Muhammad Ahmad. Muhammad 
Ahmad had no defence to the olaim of 
Hashmat Ali and he was not at all concerned 
wi:h the chare which was claimed in that 
inis by H'sbmat Ali. The decision in the 
previous suit did not affect any question of 
partition of the respective shares of Hashmat 
Ali end Muhammad Ahmad. In a suit of 
this nature, io which a co*sharer was made 
a defendant simply because he had an interest 
in the property which was ola : med,a deiiiion 
between the p’aintiff and other defendants 
could not be held from any point of view to 
have the effect of res udio>ti as between the 
defendant whose title was not in issue and 
waa never determined in the previous suit 
This oa6e very much resembles the case of 
Somatundctra Mudali v. Kulandaivelu tillai 
(2) which has been cited to us. The ruling 

('i) 28 M. 467; 14 M. L. J, 404, 
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in that case folly supports the view whioh we 
have expressed above. 

The result is that the appeal must be 
di9m'S9ed as regards the share claimed as 
heir to Musammat Khurshed Jaban. As 
r girds the share olaimed by virtue of the 
purchase from NizimnddiD, the decree of 
this Court and of the Courts below must ba 
set aside and the case remanded to the Court 
of first instance with directions to re-admifc it 
nnder its original number in the register 
ani to dispose of it according to law. In 
so far as the ocsts of the litigation relate to 
the share in regiri to which the claim has 
bean dismissed, the plaintiff must baar the 
softta of the defendants in all C juris propor- 
tiora!;ely to the portion of the claim dismiss* 
cd. As regards the remainder of the claim, 
oosts he.'e and hitherto will be costa in the 
cause. 

8. D. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 252 of 1919, 
December 22, 1921. 

Present Mr. Justice Broadway and f 
Mr. Justice Martineau. 

Mutammat JIND KAUR a*d otskhi_ 

Dependants—Appellant j 

versus 

1NDAR SINGH a»d others— Plaintiffs 

— Respondents. 

Custom — Succession — Murderer’s son, whether can 
succeed to estate of person murdered—Public policy. 

Not only is a murderer himself debarred from 
succeeding to the property of his victim but the 
disability extends to all those who claim through and 
not merely from him. [p.5 49, col l] 

Muhammad Khan v. Sis Bano , 41 P. R. 1900; 96 P. 

L. R liiOd: 82 P. W. R 19 J0, followed. 

Sadhu Singh v. Secretary oj State for India, 18 ?. B, 

19<Hj 19 P. W. R. A908. loti P. u. R. MS, diatin- 
guished. 

Roda v. Hamam, »8 P. R. 1896 (F. B Shah 
Khanam v Kalandhar Khan, 74 P. R i«nC : p. L K. 
1900,. p 466, Vedanayaga Mudiliar v Vedammal, 27 

M. 69i at p 6 • , Sundar y Salig Ram, Ind- Gas. 
800; 20 p. R 19iIj a4 P. L. R. 19 i; 33 P W B. 
1911, referred to. 

This principle is based upon public policy and has 
nothing to do with custom or the personal law of tho 
parties, [p r 630, col. 1.] 
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HMD KAUR 0. INDAR SIHGH, 

Second appeal from a deeree of tbe 
District Judge, Lahore, dated tbe 22od 
January 1919, reversing tbat of tbe Subordi¬ 
nate Jndge, First Claes, Lahore, dated tbe 
29th Oatober 1918 

--Messrs. J . 0 . Sethi and D$v Raj Sawhney, 

for tbe Appellants. 

Lala Moti Sagar , R. S., and Sard*r Khark 
8ingh % for tbe Respondents. 


JUDGMENT.—The following pedigree 

table will help to explain tbe ease:— 


Musammat — MOHAN SINGH — Musammat 


Sulakhi 


Sukhan 


Wazir Singh 


m 

Battan Singh. 

I 


r i 

Garmukh Singh. Sarmukh Singh 

D. S. P. I 

Dyal Singh. 

J 

r 

(-^ 

Musammat Musammat 

Jind Kaur, Ind Kaur, 

defendant No. I, defendant No. 2. 




Musammat Premi~Sher Singh —-Musammat iabo 

I 

Ram Singh. 

I 

Sundar Singh' Tndar Singh, 
D. S. P. plaintiff. 


f I I 

Mueammat —Kala Harnam Atma 
Santi, Singh, Singh, Singh, 
plaintiff. D. S. P. D. S. P. D. S P. 


'i 


Santa Singh, 

D. S. P. 


Oa tbe night of tbe 6th Marsh 1906 Dyal 
Siogb, bis wife and only son were murdered, 
and for their murder Ram Singh was sen¬ 
tenced to death and Harnam SiDgb to trans¬ 
portation for life (he is dead), while Sundar 
8ingh was sentenced to seven years’ rigorous 
imprisonment for the offense of concealing 
evidence of the mnrder, (he ic also dead), 
Dyal Singh was murdered with the object of 
■Bearing hie property, and after the criminal 
ease had been disposed of by the Chief Court, 
on the 20th September 190 >, mutation of 
Dyal Singh’s lands was entered in the 
revenue papers on tbe 17th November 1906 
and sanctioned on the 26 th Jane 1907. The 

Revenue Records abow that J£ala Singh and 

* ••#.*. , * 


Santa Singh were both present during tbe 
mutation proceedings, and tbat Dyal Singh’s 
lands were mutated as under 


To Kala Siigh 

yfch 


To Santa Singh 

i th 


To Musammat Jind Kaur 

}cb; 

and 

To Musammat Ind Kanr 

Jch 


Atma SiDgb bad died before Dyal 

Sin 

gh’s 


marder. Indar Singh was expressly excluded 
on tbe ground that he was (he son of Run 
Siogb, the murderer of Dyal Smgh. 
Musammat Jind Kaur and Musammat Iod 
Kanr have ever sines been in possession 
of tbe lands allotted to them, Santa 
Sirgh died without iesoe and his property 
was taken by Kala Siogh on whose 
death his widow Musimmit Santi succeeded 
t) her husband’s estate. Oa the 3rd January 
1918 lodar Singh &Dd Musammat Santi 
instituted a suit agairsi Musammat Jind Kaur 
and Ind Kaur claiming possession of the 
lands held by them belonging to Dyal SiDgb. 
it wa 9 alleged that tbe two defendants were 
not the daughters of Dyal Singh, and that 
even if they were they had no right 1 1 succeed 
to Dyal Singh’s estate in the presence of the 
plaintiff*, Dyal Singh’s collaterals, as the 
land was ancestral and tbe parties are govern* 
ed by custom. 

The defendants contested the suit on the 
ground that it was tad for misjoinder of 
parties and oansee of action, and that 
as Ram Singh, father of Indar Singh, and 
Kala SiDgb, husband of Musammat Santi, had 
murdered Dyal Singh with the sole object of 
assuring his property, the plaintiff* were 
debarred from making any claim, and that 
Musammat Santi had no locus standi. The 
Trial Coart held that the property was 
ancestral and that the defendants were the 
daughters of Dyal Singh, who had been 
murdered by Ram Singh and others with tbe 
sole object of securing his property bat that 
Kala Singh was not implicated in the crime. 
The suit was dismissed as it wa9 held that 
Indar Singh was debarred from claiming t^e 
property, he being the son of the murderer 
of Dyal Singb, and that Santi 

oould not iu), firetly, because her husband, 
Kala Singh, had made no claim to succeed, 
and secondly, that if Musammat Santi were 
allowed to sue it would be Iudar Singh who 
would ultimately benefit by her success which 
would result in the stultification of the law 
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which excludes the marderer and bis descend* 
ants from becefi'iog by the murder. Toeic 
Bait having thus been dismissed the plaintiff 3 
appealed to the District Judge attacking the 
findings as to the relationship cf the defend* 
ants with Dyal Singh and the oorrectnees of 
the view taken bj the Trial Ooaitof the law. 
The learned District Judge came to no 
definite finding on the question whether the 
defendants were the daughters of Dyal Singh 
tub this fact appears to have baenaaaepted as 
correct. The plaintiffs’ suit was decreed, is 
being held that as Indar Singh had a right to 
sutcjed es a reversioner, which right he 
derived from the aonmon ancestor. Mohan 
SiDgb, and not from hi3 father, Ram Siogo, 
,he was not excluded by the daughters of 
Dyal SiDgh in spite of the fact that he 
.waathe son of Dyal Singh’s murderer. Quathe 
oaee of Musivnmat Santi it was held that 
.it stood or fell according to the decision 

It • 

regarding Indar S'ngh’s claim. The learned 
District Judge appears to have thought 
tha'i as Kala Siugh bad made no olaim 
against the daughters of Dyal Singh 

Musammat Santi ouglt not to euoseed^.but 
, that, as Icdar Siogh was, the only person 
( entitled to dispute her olaim, and instead 
.of-.doing so admitted it, sha should ba 
granted a decree. Against this deoree 
' Mutamnu.t Jind -Kaur and Musimmat Ind 
l£aor have preferred this eeconi appeal to 
this Oonrt through Mr Jai Gopal Sathi 

and we have beard Mr, Kbarak Singh for the 
respondents. 

It -has been contended that Indar 

. • % 

. SiDgh as a sen of the murderer cf Dyal 
ttingh cannot be allowed to benefit by the 
murder committed ly his father and is, 
therefore, debarred from succeeding to the 
estate of Dyal SiDgb. This general princi¬ 
ple (hat a son of a murderer. cannot be 
allowed to benefit hj the felooy committed 
by bis father has been conceded by the 
learned District Judge, but it has not been 
given effect to in the present c;se on the 
ground that Indar SiDgh did not derive 
his title to eucteed to the estate of the 
murdered man from his father but by 
virtue of . his o:mTun r ;y cf decent * from 
Mohan SiDgb, the ciicmon ancestor of 
'himself and the last male owner, namely, 

Dyal Sirgb.; - - -. . t . - • 

Id coming to this decision the learned 

putrid Judge has apparently depaitod 
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e * * 

V 

frem the rule laid by a Division Bench 
of this Court in th9 eise reperted as 
Muhammad Khan v, i is tano (1). . This 
decision hss not been ignored by the lower 
Appellate Court which ba*, however, preferred 
the principles oouDicated io Sadhu Singh 
v. Secretary of State for India (2). The 
latter ruling, however, does not appear to 
have any herring on the present case*. It 
has to bs borne in mind that the succession 
in this case is to the estate of- Dyal 
SiDgb, t. e., the murdered mar. Tbe 
decision in Sadhu Singh v. Secretary of 
State for India (2) related to an entiiely 
different matter. There a certain man-bad 
been accused of ap attempt to murder and 
had absconded ; proceedings had b 3 en taken 
against him under saotiocs 67 and 83 of 
the Criminal Prccedute Code and his 
property had bsen. sold .by auction, his eon 
sued for a declaration that tbe sale would 
not affect his reversionary rights as heir 
after his father, and tbe question • that 
was decided by the Full Bench was that 
all that wai sell wai the right, title, and 
interest of the absconder,'< and that ■"by 
thi9 sale his son’s right of reversion was 
not taken away. N^w, the principle on 
which Muhammad Khan v. Si* . Bano -.(1), 
proceeded was that it was against public 
policy to allow 41 eidescendants of a marderer 
to succeed, not to _ the murderer's- estate 
but to the estate of the murderer’e victim 
when, the sand victim had been murdered 
with the sole object of ceiuring his property. 
The facts of that ease were somewhat 
similar to 'those of »tbe present one j a man 
bad been murdered by bis paternal uncle with 
the object of securing his property; the 
land - of the mordered man bad- been 
mutated in favour cf his stater and the 
‘son of the marderer 6ued for possession 
on the ground that he was the reversioner; 

• was still alive and it was 

conceded at the bar that duriog his life¬ 
time his sod, who was a minor, could not 
ba allowed to take possession, but it wss 
asked that a declaratory decree should be 
passed to the effect that tbe said son would 
be entitled to the property after his father V, 


. (I) 41 P R. 190-7; 95 P. L. a. 1003; 83 P. W. B 10U6. 

(2. 18 F. U. 1603; 19 F. VY. £, 190$; 153 p, L. B 
1906. 
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the murderer’s death. In Shah 
Khanan v. Kaland'iar Khan (3\ it was 
held by a D.vision Bsnsh of the Chief 
Oomt that the murderer himself aonld not 
anoseed to the estate of hia victim. There 
the murderer, who was the plaintiff, bad 
been convicted of the abetment of the 
murder of hie half brother and sentenoed 
to seven years’ rigorous imprisonment ; the 
mother of the victim had 6ueaeeded to the 
property ; when the CDnviofc had served out 
his sentenee he instituted a suit for possession 
hieing his claim on the ground that he 
was a customary heir. It was held that 
the plaintiff was disentitled to tusceed 
upon that principle of publi# policy and 
jnstics .which demands that no criminal 
should benefit by the result of bis orime, 
and that it was anneaessary to cjnsider 
either the Muhammadan or Customary Law on 
the pout. Following this ruling the 
learned Judges responsible for Muhammad 
Khm v. Sis Ba'xo (1), held that not only 
Was the murderer excluded from inheritance, 
bnt that, on the same grounds his descend¬ 
ant" were also birrei from the suosession. 
U^ai said that the piinsiple of exclusion 
applied to all who derived their cl aim 
from the arimiD&l and as the plaintiff 
•laimed bis inheritenae through his father 
it would be opposed to publia poliay 
to allow him to suteeed. Reference was 
made to Kola v. Harnam (t), with aporoval 
where it is laid dowa that in regard to 
•ollaterals sash heirs take the estate from 
the sonlids owner as hie heirs and derive 
their title to possession of the anaestral 
estate from him and‘through him from the 
aommon ancestor. It was sought to support 
the deaision of the lower Appellate Court 
by the aontentiou that the right of a son 
to snaosed o lUterally is wholly independent 
' of his father and derived, not from the 
father but from the aommon anaestor, and 
that in the present ease Ram Singh being 
excluded by reason of his bsing the 
murderer, the right to succession beiame 
vested in Indar Singh. This proposition, 
however, ia entirely oppesad to what was 
held in Muhammad Khan v. Sis Ban) (1)» 
for there it was specifically laid down that 

-v ' -j - * 


the faat that the father had committed 
the crime did not serve to vest the right 
of succession in the plaintiff No*, after 
Dyal S ngb’s death Ram Siugh would have 
suaaeeded to his share (whatever that share 
might have been) but for the faat that 
as Ram fingb was the murderer be was 
exoluded from the sucsession. This excli- 
eioo, however, did not serve to vest the 
light of succession in Iodar Singh. So lmg 
&e Ram * iDgh was alive Indar Singh 
cooli not advanae any claim and as Ram 
Singh’s exclusion did not vest the right to 
scciesf-ion in lrdar Singh, Ram SiDgh s 
subsequent death (by hanging) did Dot 
give Indar Singh any right to succeed. 
Doubtless Indar Singh does not claim to 
6ucieed to his father as his heir, but bases 
hie olaim on hie relationship to the aommon 
ancestor, Mohan Singh. He does, however* 
slaira through Ram Singh inasmuch as it 
is through Rim Singh that he is related 
to Modan SiDgh and Dyal Singh. This 
appears to have been the ratio decidendi in 
Muhammad Khan v. tis Baro (1) and 
there teems to be no reason to take a 
different view. The principle of exalueion 
merely amounts to this that on the grounds 
of public pol cy a person guilty of felopy 
is debarred from inheritanae. As was held 
in Vadanayaga Mudaliar v. Velammal (5), 
the vesting of the inneritanae itself is not 
intercepted, the vesting of the eutcas- 

sion is Dot prevented bnt what was vested 
in accordance with the law is wrested away 
on the ground of justics and equity, Tha 
marderer’s right in su«h a ease is swept 
aW ay and with it i* aarried away the right 
of every one who claims through (and not 
merely from) him. As Indar Singh derives 
his right to euecsed through , though not 
jrom % his father, his right; to succeed ia 
taken away by the ariminal aat of Ram 

SiDgh. e 

If this were Dot so the objeefc of thia 
prineiple of exclusion would be, iu many 
cues, rendered nugatory: an aged father 
who had a right of reversion to a large 
estate aould mnrder the holder of that 
estate and suffer the extreme penalty 
cheerfully knowing that by his action he 
bad benefited his sons very materially. 


(3) 74 P; E. 1000) P. L. R. 1C00, p. 455. 
(4/118 P. R. 1896 (F. B.). 

3 * 


(6) 27 M. 691 at p. 600. 


, i • 
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Ram Singh was not the source of Indar 
Singb’s light of lucceseion bat he nai tie 
•t&DDel through which this light went to 
Indar Singh, acd when tie channel beaomts 
tainted, or blooked, the right to cuoceed 
teeses to flow cn to tbe eor. 

In tbes* circumstances it is net necessary 
to consider tbe authorities cited by Mr. 
Kl a~ak Singh which deal in the main with 
Hindn Law. As remarked in Sh-ih 
Ehcnam v. Eolandhar Ehan (3) tie piin« 
ciple is based on pallia pri cy and justice, 
and tbe Hindn or Customary Law on the point 
need not be considered. The authorities cited 
by Mr. Kbarsk Singh were : 

Sort Ram v. Kunhaiya Lai (6), Freemutty 
Manobaranx Debi v. Hirapada Miiter (7), 
Qangu v. Chandrobhagabai (l), Nxlrr.alhab 
Miira y. Jotindra Nath Mitt a (9). Gout's 
HiDduCode, page 921, ard Trevelyan’s Hindu 
Law, pages 357 and 4; 2. 

• It was also aontended that in Sundar 
V. 8olig Ram (10), the view as to collateral 
succession laid down in Rcdci v, Hcrnam 
(4) lad been abrogated. A je'erence (o 
the authority, however, shows that this 
is not the cate. As has been poiuted oat 
above the principles enunoiated in Roda v. 
Ho mam (4) were aited with approval in 
Muh-immcd Ehan v. £ is Bono (1). In Fundar 
v. Salig Bam (10), the 1895 decision [Soda v. 
Rarnam (4)] is referred to apparently with 
approval at pages 72 and 73, although at page 
74 RattigaD, J., makes certain remarks which 
would apptar to throw 6cme doubt on tbe 
subject. It was cot held or even c xplicil ly 
opined that the view taken by the Court 
in tbe decision of 1895 case [Roda y, 
Harnam r 4)] was wrong. Muhammad Ehan 
V. Si* Bano (1), appears to be conclusive 
on the point and should have been followed 
by the lower Appt llate Court. The olaim 
go ftr as Inder Singh is concerned was, 
therefore, had and his euit shocld have 
been d smissed. The olaim advanced by 
Eueammat Santi is not on the lame footing 

(6) 19 Ind. C as. 291; 35 A 227; 13 \». L. T. 437; 17 
C. w. N. L 0 3; 11 A. L. J. 3*9; 1913) M. W. N. 470; 
17 C. L. J. 488; 15 Bom. L. R. 4S‘‘; 25 M. L. J. 131; 40 
J. A. 74 (P. C.). 

;7i 24 Ind. Cas. 311; 18 C. W. N. 1 18 (P. C.). 

(8) 32 B. 276 at pp *9*, 295; 10 Bom. L R. 149. 

( 9 ) 18 Iud. Cas 764 17 C. W. N. 341. 

(JO) 9 Incl Cas. 300; 26 P. K. 1911; 34 P. L. R 
P.W. P* 1911. 


as (bat advanced by Indar S.Dgb. SI e 
derives b er claim frem and ihrtugh\ her 
brsbend who was not guilty of pait'oija- 
Htd in tie trmder. Her huiband, Kala 
Sirgh, cculd lave succeeded to al the 
estate alcrg with Saita Sirgh. He did 
not, however, do eo but instead stood by 
and allowed the daughters of Dj&l SiDgh 
to oust him, 8nd to take pceerss on of the 
property. Up to the time of bis death 
he rever advanced aDy claim to oust the 
daughters cf Dyal Singh, Tbe Revenue 
Records flow that both Kala Sirgh and 
Santa Singh were prefeDt during tbe 
mutation proceedings. Just es Kala Sirgh 
advanced no claim againtt tbe daughters 
of Dyel Sirgh so did Sarta Singh refrain 
frem dcirg eo. Their silence up to their 
respective deaths appears to ind cite that 
Ibi y had acquiesced in the (accession cf 
the two daughters, and therefore, Musammct 
Santi had no right to advance the cliim 
she has made. 

Tbeappeilis accepted and (he j Lintifi’s 
euit diomiseed with costs throughout, 

z. k. Ajpal accepted. 


PATNA HIGH COURT. 

L&ttsrs Patint Afpe.ls Nos. 101 and 102 

cf li 21. 

April 27, i 922. 

Freser.t :—Sir Dawson Miller, Kr., Chief 
Justico, and Mr. Justice Adam*. 

In L. P. A. No. 10: of 1921 
QYAMUDD1N KHAN and anothb* 

— Appellants 
terra* 

RAMYAD SINGH and othbbs— 

RESrOA DINTS. 

In L. P. a. No. 102 of 1921 
Babu BANSDHARl SINGH and others 

— App.I.iasts 

rjr/L* 

RAMYAD SING*H and otheb*— 

Rl8PONDBNTi. 

Batwara partition — Bakasht lands — Co-sharer in 
possession before partition — In partition lands allotted 
to another co-sharer — Co-sharer in possession, whether 
entitled to remain in possession. 
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Iu all cases of a bativara partition between co- 
proprietors, if tho lands arc merely tho bakasht lands 
of tho landlords before the partition, then, in the 
absence of any special arrangement come to between 
the landlords themselves at the time of the bataara, 
none of them has the right to dispute the possession 
of thoso into whose tukhta the particular lands in 
question fall The only exemptions aro those which 
are created by law either under the Bengal Tenancy 
Act or under some other provision of law whereby a 
tenancy interest or possibly some other interest in 
land is acquired, [p 533, col. l.] 

Easudeo Xarain v. Rad ha if* shun. Go Ind. Cas. 281, 

3 L\ L. T. 2i\ (1922* Pat. 55 and Nandkiehore Singh v. 
Mathura Sahu, 65 Ind. Cas. 686; 3 P. L. T. 18, dis¬ 
tinguished. 

There is no law which provides that merely 
because a co-sharer has beeu in possession of bakasht 
lands, belonging to himself and his co-sharers, ho 
is, therefore, entitled after a Collectorato partition 
to remain in possession of those lands when they 
are allotted to the takhta of one of his co-sharers, 
[p. 633, col. I.] 

Letters Patent Appeals against the jndg- 
ment of Mr. Jnstisa Ros?, dated the 27th 
October 1921, 

Messrs. S. M. Mullir.k and H. F. Sinha , for 
tie Appellants. 

Messrs. Kulwant Sahai and S. N. Rat, for 
the Respondents. 

JUDGMENT. 

Miller, C. J.—These are two appeals under 
the Letters Patent from a deeisicn of Mr. 
Jnstieo Ros?, dated the 27ch of O-itober last. 
There were two cises instituted by two 
C) sharer landlords claiming in tho one tase 
8 bighas of land and in the other ease ‘*2 
bi'ghit 5 hathas against the same defendant, 
who previously had been a eo-sharer with the 
plaintiffs. Both the suits raised exastly the 
tame qioetion for determination ; they have 
been heard together and determined by one 
judgment. 

The plaintiffs and the defendants were 
• o-sharer landlords in Moozah Silarhi and 
in April 1918 effected a batwara partition 
whereby diffsrenfc pa?c9is of the Ian 7 s in 
suit fjil iato the t-khtas of the pl»iotiff3 
respectively. It appear j that bifora the 
bdwira partition the defendants had b9en 
in attual possession of the linds and had 
been oultivuting them and gi/ing a portion 
of the prodaee to their •o-sharer landlords, 
After the partition when the plaiotiffs sought 
to get possession they wars resisted by the de- 
fendanta and after osrtain prccsedings under 
ett’on 144 of the Criminal Prooedaro Code 
hs| present gaits ^tere instituted iu Oitobar 


1918 by the pleiutiffj olaiming po86etsion 
of t v e lards after evio ion of the de¬ 
fend iota. The oaie set np by the defendants 
in their written statement was that tbe 
lands in suit were their anoestral kaimx raiyati 
lands whioh they acquired b)fore their 
acquisition of the proprietary interest and, 
of eourse, if that case •onld have bean unde 
out, no doubt the defendants would have 
been entitled to r. m .in in possession as 
raiyals notwithstanding the subsequent 
par tit ion, 

Tbe Oise made by the pi untiffs was that 
the lands in question were not the defend¬ 
ants’ raiy<. ti i(tn at all but were the malihs' 
bakasht lands and that the defendants were 
in fact in poise9jion bafore the bat vara 
but were in possession as malihs, aod it 
was not disputed that tbe distribution of 
the produce was as stated and as set out 
in the Reaord of Right*. A further defence 
was raised by the defendants to the effect 
that even if the disputed lands ware the 
malihs' b ikasht lan dp, which they denied, 
then in that tase also they were enlitled 
to remiiu in possession not withstanding the 
partition as there was no law or • us tom by 
which the defendants’ kasht i i *ht in the 
disputed lands eould after the bativara and 
demarcation of boundaries be extinguished. 
The Record of Rights described the lands as 
bakasht of the maliks and in a note in the 
Survey khatian the manner iu whiih the 
rent or the produ«o was distribu'ed wa3 
thus stated : “after declucfiog the raiyati 
half share, from the rtmsine’er of the pro- 
duie is again dedusted landlords’ share 
dae to the «o-sharer in possession and the 
residue is diviled amoDgst the other mail a 
aejording to their shares with an addition of 
peers in the mauod for 089.” 

When the case oame before the Trial 
Court the defendants •ontendei that this 
entry in the Resord of R ghts was consistent, 
and aonsijtrnt only, wito a raiyiti interest in 
the defendan s aod they strongly relied upon 
that entry as supporting their claim whi«h 
wai aho evideotad by somo oral testimony, 
and that they had many years ago and 
bafore they bacime proprietors acquired a 
raiyati inter is; in the land. That sonten- 
tion, ho vever, failed. The Darned Marjaif 
oim3 to the c nclusion that the defendants 
had never ajquirei a raiyiti interest by 
parable or olherwire from any tenant or 
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from aiy ore, ard be found that the entry in 
the Riccrd of Rights was net inconsistent 
with that which in another part of the 
record was distinctly stated, namely, that the 
lands were the bakutht lands of the malilcs, 
and upon the whole of the evidenc 3 he 
arrived at the conclusion of fact upon that 
issue adverse to the defendants. He further 
came to the conclusion that as the defendants 
were neither mali 8 nor tenants of the pt/Us 
in which the d sputed lands were siluatsd, 
they v ere net entitled to remain in posiesBion. 
That finding difpoied of the po nt raised 
as an el erntive poin v , by the defendants 
that having been in posreisicn of la\aght lands 
they were still&f:er the batwara entitled to 
remain in pomseion upon payment of rent 
to their o:-sharers. The case >hen went on 
appeal to tie Subordinate Judge ard be 
arrived at exactly the tame conclusion cf 
faot a* that wLioh the Muteif Lad .acme 
to and found that there was absolutely no 
documentary evidence to prove that the 
defendants bad ever acquired any tenancy 
right prior to their aequieiiicn of proprietary 
light in the village aid that the era] evi¬ 
dence cn Ihe'r behalf was quite unreliable. 
Those findings of fact cannot be questioned 
in icocnd appeal, but when the case 
came on eeeond appeal to this t ourt it 
was contended before the learned Judge 
that notwithstanding the finding of fact the 
defendants bad, upon the facts found, acquired 
an interest in the land which was not 
extinguished by reason of the baticara pro¬ 
ceedings. This view of the case appears 
t&. have commended iteelf to the learned 
Judge because be allowed the appeal and 
dismissed the suits with costs. He was 
appai ently itfluenced by the entry in the 
Record cf Rights as to the manner in* which 
the produce bad been distributed between 
the defendants actually occupying the land 
and their co-eharera. He thought that this 
faot in iteclf negatived the suggestion that the 
lands were part of the tcrait lands of all 
the proprietors held for the pnrpcse cf con- 
Tenience by these particular proprietors, the 
defendants. If the learned Judge meant 
by that passage that the plaintiffs were 
contending that these were zerait lands 
and, therefore, that no rights of ccsu 
panoy cculd be acquired in them, the 
learned Judge bad not appresrated wbat the 
fell ig£u f .6 in the saee were. I think, how* 
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ever, it is only fair to the learned Judge to 
Siy that in nsiDg the words zerait lands 
there, he was not rs : ng the term in 
the technical sanss in which it is usad 
in the Bengal Tenancy Ait. He probably 
meant to use the expression merely to 
indicate lands in the direct possession of 
the m.'ilihs such as bikasht lands. However 
that may be, the conclusion he arrived at was 
that the plai ot ffs even after the bitwara could 
only become entitled to ccl ivating possession 
of the disputed lands ac a result of partition if 
the right to oultivale itself was in hotshpot 
when the partition was made. It saema to 
me, with great respect to the learned Jadge, 
that in expreising the matter as I have just 
stated ha was somewhat misplAoing the onus. 
Unless the plaintiffo had acqiirad some right 
in the I mds koown to the law, come tenaoey 
right or s)me right recognised by the l\w as 
•routing an int'rsst therein other thun the 
prop rietary iotc rest, the result of the partition 
would inevitably be that the co-sharers to 
whose tahhta the land was allotted would 
gtt pees iseion of the land, and direct 
poeeeasior, unless there was some tenant 
already on tha land. It was not necessary to 
prove affirmatively that it was the intention 
in the batwin proceedings, that this land 
should be given into the direct culcivatiog 
possession of the landlords. It must be 
presumed that the right to cultivate was 
considered by the 1 mol >rds at the time of tha 
partition to have been as the learned Jadge 
described R, itself in hotcbpoS. Apart al¬ 
together from any intentior, it teems to 
me that it was in hotshpot and that the 
onus was upon the defendant to prove by 
some arrangement or by some agreement 
between the proprietors when the bittcan 
partition was effected that the right actually 
to cultivate was not in hotchpot. Two cases, 
however, have been relied upon by the learned 
Government Pieader on behalf of the respond¬ 
ents which he says sup;o?t bis contention. 
The first of those was Ssoond Appeal No. 82 
of 1941, [Batudeo Narain v. Radii* Eithun 
(1)J, to the judgment in wh’ch my learned 
brother was a parly, in whish it was decided 
that a so shaier who acquires an ooaapanoy 
holding during the continuance of the joiat 
estate of bimaelf and his co-sharers does not 
lose his raij/ati right by reason of a batwara 
partition. That desieion, however, may ba 
(1J 65 Ind. Coe. 2S1; 3 P. L. T. 22, (1922; Pat, 55, - 
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loaHQed under section 22, sub section (2) of 
tbe Bar gal Tenansy AeK Tbe case set op in 
Ihe present appeal is admittedly not a case 
•oming under eestion 22, sib-sestion (.) of 
that Aofc. It is not sontended that the 
defendants aeqaired any oa«uoan«y right 
during the period that they were oo-sharers 
with the plaintiffj. The other oase is a 
decision of s‘m : l*r import. It is Latlers 
Patent Appeal JSo. 117 of 1920. [ Nandkishore 
Singh v. Mathura Sahu (2) ). That was a 
decision of Jawala Prasad, AatingOhief Justice 
and Mr. Justice D as, and that again was a 
ca9e where the right of the defendant was 
acquired in the o rsumstanses oontamplated 
in section 22, sab-section (i) of tbe Bengal 
Tetaocy Act, and it is important to observi 
that in the oourse of the jadgmeat after 
pointing out that one of the sontec-tions was 
that tbe lands were tbe bakatht of the 
proprietors and as snob the plaintiffs had no 
right to the same if they fell into tha pitt s 
of the defendants in the partition proceedings, 
it is stated : “This would be so if the la ad 
was tbe bakatht of the proprietors prior to 
ths partition,” so tha* so far from this decision 
being ao authority in favour of the respond* 
ents it seems ta me an authority to the 
eontrary. 

The result of my opinion is that in alloises 
where ycu have a talvata pa titi >a between 
• 3-proprietors if the 1 tnds ire merely tbe 
b ikasht lands of the landlords bjfjre the 
partition, then, in the absence of any spec al 
arrangement oocne to b.tveea the landlords 
themajlvds at the time of the batitan, none 
of them has the right to dispute the posies* 
■ion of those iato whose tahhta the particular 
lands in qaes ion fall. Toe only ezsep' i ms 
seem to me to be those which are create! 
by law either under the Bengal Tenancy Act 
or under 6oma other provision of law whereby 
ft tenancy interest or possill/ some other 
interest in land is acquired. Bat in tbs present 
case there is no law that I am aware of whioh 
provides that merely beoauae a sc-sharer has 
been in possession of bakatht lands belonging 
to himself and his co-sharers, be i", therefore, 
entitled after a Collectorate partition to 
remain in possession of those lands when 
they are allotted to tbe takhti of one hie 
•o*sharers. 

In my opinion these appeals should be 
allowed with soats. the deaision of the 
lad, Gm, 666j 8 f. L, T, 18. 
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learned Judge set aside and the decree of 
the Subordinate Judge restored, 

Adami, J. —I agree. 

S D. 

Appeals allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Afpial No. 385 of 1920. 

Febroary 27, 1922. 

/ resent : —Mr. Jastios Rypes and 
Mr. Justice Gokol Prasad. 

Babu PARASRAM SINGH—Dcfcndint — 

Appellant 

versus 

PANDOHI AND OTHI&8 PLAINTIFFS — 

RESPONDENT*. 

Mortgage—Prior mortgagee obtaining foreclosure 
decree and acquiring equity of redemption without 
making puisne mortgagee party to suit—Redemption—^ 
Puisne and prior mortgagees, right of—Redemption suit 
filed by puisne mortgagee—Prior mortgagee prepared 
to redeem puisne mortgagee—Litigation to be regarded 
as two cross-suits—Prior mortgagee to be allowed 
redemption—Justice —Equity—Balance of convenience. 

Where a prior mortgagee by conditional sale obtains 
a foreclosure deoree and becomes the owner of the 
equity of redemption, without making the puisne 
usufructuary, mortgagee a party to the suit, either 
of the mortgagees has a right to redeem the other,* 
but if the puisne mortgagee sues to redeem the prior 
mortgagee and the latter is prepared to redeem the 
former, the litigation must be regarded as two cross- 
suits, and, having regard to the justice of the case, 
the equities of the parties and the balance of con¬ 
venience, the prior mortgagee should be given a 
decree to redeem the puisne mortgagee. The puisne 
mortgagee should not be allowed to redeem the 
prior mortgagee, who, having become owner of the 
equity of redemption, might tile a redemption suit the 
next day and redeem the puisne mortgagee. £p. 635, 
col. ',] 

Hassanbhai v Umaji, 28 B. 163j 6 Bom. L. R. 892, 
Kedar Nath v. Saiyad Hafiz Ali, 10 O. C. 356, Oharni 
v. Raj Bahadur, 2 And. Cas 496, Ram Piari y, Raghu . 
nath Singh, 29 Ind Cas 79*, referred to. 

Kedar Prosanna Lahiri y. Girindra Prosed Qukul. 
8 C. L. J. 173, distinguished. 

Second appeal from the detree of the 
District Judge, Ghazipur, dated the 10th 
of February 1920. 

Dr. 8, M, Suluiman, and Dr. K. N, Katju , 
for the Appellant. 

Mr. Kamala Kant Verma , for the Respond* 
ante. 


j 
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JUDGMENT. 

Ryves, J.—The sciential facte so far as 
they are necessary for the parpoees of this 
appeal tan be stated very shortly. The mort¬ 
gagor, who is no longer intereetod, by a 
mortgage by condiu inal sale date3 the *<K)th 
of September 19CO mortgaged his temin* 
dari share in four village 1 to tho defendants. 
Subsequently on the 15th of July 1£03 he 
executed a usufructuary mortgage in favour 
of the plaintiffs of three small plots of *ir 
land for R 3 . 99 15 6, and on the 8th of July 
1904 he executed two other usufructuary 
mortgages in favour of tho plaintiffs of some 
other small plots of iir and khud kasht land 
for Rs. 71 and R«. 75 respectively. The 
aggregate area of these plots was a little 
over 3 bighas , that is something more than 
an acre. All these plots of land were situated 
within the boundary of the vilUge of 
Ukr&ewan, one of the four villages mort- 
gaged to the defendants. These three 
usuFruotnary mortgages were all unregis¬ 
tered. The terms of all of them were 
similar. The mortgagees undertook to pay 
the Government revenue, and the pro6ts 
were set eff against the interest. It was 
agreed that the mortgages ould be redeemed 
at the enl of the month of Jeth in any 
year on payment of the principal money. 

In 1907 the defendants brought a suit 
for foreclosure of the mortgage of 1900 
against the mortgagor and obtained a deoree 
which was made ab date in 190 3, and thus 
they t brained eventually possession of the 
mortgaged property. The plaintiffs, the 
puisne mortgagee?, were not made parties 
to that suit. Trer iafter tbe defendants ought 
to eject the plaintiff?, in the Revenue Court, 
describing them as their teoants. They 
pleaded that they were usofruo.aary mort¬ 
gagees and, on being referred to the Civil 
Court obtained a decree from the Civil 
Court declaring them to be n-ufruatnuy 
mortgagees. This was on th > 2lst r f May 
1917. On the 6th of August 1918 the 
plaintiffs served a notiae on the defendants 
of their intention to sue for redemption of 
the prior mortgage of 190 J. Ou the 3D;h 
cf August 191h the defendants dapoaifced in 
Cjurt under the provisions of seo^inn 81 of 
the Transfer of Property Act the entire 
amount cue to the plwntifh on the three 
subsequent u u'ruatniry mortgages, offering 
to reieem them. The pi untiff j refused 


to aeoept ike money and on the 10th of 
September 1918 filed this suit praying to be 
el'owed to redeem the prior mortgage of 
19C0 on payment of "the ameunt which the 
Or urt considers genuine and valid” and that 
they may be put in possession of the pro¬ 
perty ecrapriied in the prior mortgage toge¬ 
ther with the sir land appertaining thereto.” 
Tbe defendants contested tbe suit on tbrifl 
grounds. Tbe first two need not be con¬ 
sidered. 1 he third ground taken was: 'to 
avoid future disj uie and to put a stop 
to the l tigatioD, they (the defendants) bad 
deposited tie whole ameunt dee to tba 
pu»sne mortgagees on their mortgages aud 
asked them to give up possession and that 
although they had refused this offer, they 
were still willing to pay them everything due 
under their mortgagee.” On these plead¬ 
ings tbe Trial Court framed, amorg other 
iaenes, Issue No. 6 : “Have defendants got ft 
right to redeem the mortgages in favour of 
tbe plaintiff* P Have defendants been ready 
to pay the mortgage money due to plaint¬ 
iffs F If sc, bow does it affect the claim ?” 
On this issue, the only one with which we 
are concerned, it held : "defendants appear 
to have deposited the mortgage-money due 
to the plaintiffs in Court under section 83 
of Act IV of 1882, and they claim that 
they have got a preferential right of redemp¬ 
tion. Th s view though ccuntecanocd by 
the Bombay H>gh Court is opposed to the 
views of tbe other High Courts (vide Goor’a 
Traxsfer of Property Act, page 1130—lV 
J dition cf 1915 ard tbe rulings cited on 
Hat 1 age). The learned author observes: 
If the Bombay view be correct, tbe prior 
mortgagee would s‘eal a march over tbe 
subsequent mortgagee by keeping lim 
ignorant of tbe suit in which he acquires 
the mortgagor's interest.’ ■' It went on to 
find that inasmuch as iho plaintiffs bad not 
been made parties in the foreclosure suit, 
the plaintiffs had a preferential right to 
redeem ; and it gave them a decree fer 
redemption on payment, not of tbe 
amount claimed by tbe plaintiffs, namely 
Re. 3,282-12 0, but of R?. 4,929 6 0 which 
ircladed a earn of Rs. 1,400 which the 
defendants had to pay in tbeir suit to 
redeem a still earlier mortgage. Tbe defend* 
acts appealed and in paragrapbb 4 of 
their m > moracdum of apppal put their case 
in tbe following words:—'"Legally the appel- 
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lants as representatives of the mortgagor 
and also as prior mortgagees have a light to 
redeem the mortgages in favour of the 
plaintiffs. The appellants with a view to 
do away with fntnre disputes, have already 
deposited, under section 83 of Act IV of 
1882, the mortgage consideration due to the 
plaintiffs in a oompeteot Goar*', bat they, as 
a precautionary measure, instituted thii 
euit. Having regard to the entire circam- 
staroos the defendants' prayer as to the re¬ 
demption of the plaintiff*’ mortgages was 
fit to be allowed and in this cate a deoreo 
for redemption in favour of the defendants 
should have been prepared. Such a decree 
is not prejudisial to the plaintiffs, and the 
one for redemption, pasted by the Court is 
materially injurious to the defendants’ right.” 
The learned Judge cf the Court bolow sets 
out as one of the two points for hi§ ce :iti>r, 
as follows, “that the defendants appellants 
who were ome prior mortgagees were now 
the owners of the eqoily of redemption and 
were, therefore, entitled to redesm the plaint¬ 
iffs’ mortgages.” Unfortunately, as it seems 
to me, when he comes to discuss ihis pro¬ 
position in his judgment he changes the 
phrareology of the issue as he had originally 
expressed it and aeked himself, the tecoud 
point for decision is whether the subsequent 
mortgagees have a preferential right of 
redemption over a prior mortgages who has 
obtained a decree for foreclosure,” aud he 
then goes on to hold that the plaintiffs, Dot 
having been made parties in the formor 
foreclosure suit, oan )ot in auy way be 
affected by what happened io that suit, aud 
finally, after dircussing some rulings, to 
which I shall refer late**, accepted the dictum 
of Dr, Qour already quoted and dismissed 
the appeel. The defendants come here in 
second appeal and their fir»t ground is that 
the learned District Judge has overlooked 
the fact that although the subsequent mort* 
gsgees are entitled to redeem the prior mort¬ 
gage, the prior mortgagees who have already 
acquired the mortgagor's right by foreclosure, 
can after such redemption claim redemption 

of the subsequent mortgage. 

It seems to me moat uoforfcunate that the 
Courts below should hav* a^ked themselves 
which of the parties had * cbe preferential 
right to redeem. It seems to me clear 
beyond any controversy that b »th bai a right 
of redemption, I ; prefer to, . re$pr4 thij 



litigation ai boiag sabs'anfciall/ two <> ojs* 
Buifc9 wbiih m'gbt we 1 havo been consoli¬ 
date!, ai iadoad they ware for all p-acdoal 
purposes, having regird to the p’eidinqi 
and Essae No. 6 framel by the Trill Cjart 
and reiterated in the Appellate Court and 
tried out in both Courts. I think para¬ 
graph 21 of the written statement already 
quoted moy be regarded as substantially a 
pluat in such a oros3 suit. I think this 
litigation rea’ly involves two suit?, (1) by a 
puisne mortgagee to rodeorn a prior mort* 
gagee who hal not made him a party ia his 
suit on his own mortgage, and (2) by a 
person who had become the owner of the 
mortgaged property, aud who had acquire! 
the equity of redemption aud. therefore, stands 
in the shoes of the mortgigor, to radeom au 
encumbrance. It seems to me that both 
are, primi facie, entitled to what they 
cliim and the question for the Court 
uudar such circinntauo s when all the 
parties were before it and a l the neces* 
sary evidence was on the record was to 
d )«i le on je and for all, having regard to the 
eqaitiee of the parties and to prevent far¬ 
ther litigation, what the jus'iieof the case 
demanded. In this view what 1 think we 
have to look at in this appeal, is not whether 
the decision? of th9 Courts b<l)w ware 
legally correot but whether we should now 
do what I think the Cjurts below should 
have done. Look at the coosequeucei. If we 
uphold this decree the plaintiffs pay th3 
decretal amount to the defendants, aod the 
next day the defendaLfci will inevitably file 
their suit to redeem the pliintiffs aud so 
recover the property. All that the plaintiffs 
are entitled to is to get back their mortgage 
money. After all they are merely mort¬ 
gagees and as snob are liable to bo redeemed 
by the owner of the property, that is the 
mortgagor or wboev; r represents him. In 
this case the prior mortgagees, the defendants, 
having acquired the equity of redemption, 
stand in the shoes of the mortgigor and 
are the owners of the property. I should 
be content to stop here and base my decision 
on what seemi to me to be required by the 
equities of the case. Bit, as it has been very 
ably argued, on behalf of the respondents, that 
the decisions of the various Courts except the 
Bimbay decision are opposed to my view, I 
tlirk I should consider those authorities. 
Tae Bombay ca:e, namoly, B-smnbhri 
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Y. hmaji (1), it is eorceded, is an 
authority in favour of the appellants, bnt 
it is argued that the faets there were 
different; that the decision itself is unreason¬ 
able and that it has not been followed by other 
Courts. In the Bombay ease the mortgagor 
brought a scit to redeem the prior mortgage 
and got a desiee bet failed to pay the 
desretal amount witbin the time ordered and 
eonsequentJy the mortgage was foreclosed. 
Then the subsequent mortgagee brought a 
suit for eale on bis mcr»gage, thereby it 
is said offerirg the prior mortgagee the 
option of redeeming him. AltLocgh the 
fasts are different-, 1 do not thii k the 
principle of law involved is substantially 
different. Next, it is said that the detision 
of the Bombay Court is unreasonal la, because 
if the puisne mortgagees had been made 
parties in the former suit, as they should 
have been madf, they would have had an 
undoubted right to redeem the prior mortgage, 
and it is said the prior mortgagee mast not 
be allowed to take advantege cf his own 
fault by depriving the subsequent mortgagees 
of their right to redeem the prior mortgage. 
This, 1 think putp, Dr. G ur Vd/’c/um, alnady 
quoted, in ether words. Alitough it fas 
been held that a subsequent mortgagee who 
should have been made a party to a euit on 
a prior mortgage bnt bad net been made a 
party, cat not iD any way he affected by the 
decree in that rnit, and cannot be jut in a 
wene position than be wcnla have been in if 
he had been made a party, en the other hand, 
it teems to me, be cannot be \ ut in a batter 
position than be would have letn in if 
represented then. If he had bet n made a 
party to the former eu t, rodoebt he cculd 
have redeemed the piicr mortgage, but le 
wcu>d not thereby lave obtained possession 
of the property. What be new claims ip, 
that, tot having been made a parly io the 
former suit, it at decree muct be considered 
a nullily, atd that he is now in'itled on 
redeeming the prior mortgage to become 
the owner of the wbcle property original y 
mortgaged. This manifestly he cannot do. 
The lesnltof the former euit ULdi ubtedly 
was to vest the ownership cf the property in 
the defendants and as inch they must have 
a r’ght to redeem the p’aint.fls. The last 


(l) 28 £. 168; 6 Bom. L. R. 882. 


Liras 

argument is that the other High C urts have 
not followed the Bombay decision. It seems 
to me that this arpnrrent is based on the 
headnote to the Bombay case which is 
very misleading. AecordiDg to that it 
was 'Held, reversing I he decree, that, B t 
the prior morlgagep, bad a right to redeem 
soperior to .that of L, the stbsiqoent 
mortgagee.” Put baldly like that, it is most 
misleading. The H r gh Court rever held 
anything of the kind Wha* they did hold was 
as reported on pge 160: “Lcok’ng to He 
subs-tanae end not to the form of Ihe euit 
the plair tiff was clearly sot king relief on 
tbo basis of the right of a mortgagee. 
Wh*n the pleadings were complete it 
appeared that bis mo»tu»ee was subsequent 
in date to that which H*es)d had taken of 
the same lands aDd had foreolosed. The 
content thus became one between on the 
one band, a prior mortgagee in possession, 
who bad obtained a decree absrlate for 
fore closure, and, on the other hand, a 
sobs*qu nt mortgagee who had rot teen 
made a tar y to the redemqtion euit in which 
that final dtoree for for*cloture wac made.” 
Liter on it is said : 'The r ex^ and main 
point for detision is whether, 1 okirg to the 
equities on both tidee, H*sean, the prier 
mortgagee, who had ilresdy obtair ed a final 
d( oree for fcreclcsore agaiist the mortgagers 
ar d was ia possession, ought to have been 
given an oppertonity to redeem Uroaji, 
the subsequent mortgagee,” and they held 
that under the circumstances of the case he 
should be allowed to redeem the subse¬ 
quent mortgagee. It seems to me, therefore* 
that the note in Dr Goor’a commentary on 
page 1130 in my opinion is not quite accurate, 
where he tays: the right of the prior 
m rtgsgee to redeem the sub-eqocnt 
mortgagee on bis acquiring the mortgager's 
cqu <y cf redemption whether by foreclrsune 
or sale in a suit to which the subsequent 
mortgegae was not a party has been catego¬ 
rical y affirmed in Bombay while it has been 
as categorioally denied by the Oalu'ta and 
other Courts.” The learned Vakil for the 
respondent has net been able to refer us 
to a single ease io which the Bot*b»y 
case has been die? en ted from. That case was 
published as loDg ago as 1904, and the 
eases that have been referred to really have 
h* Id nothing more than what is quite 
clear, namely, that a subsequent mortgagee 
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foreclosure decree is not. affected by it. 
The Bombay case, however, has been 
unreservedly approved of aod followed in 
the safe of Keiar Nath v. Saiytd 

Hafiz Ali (2), decided by a Bench 

consisting of Messrs. Ohamier and Griffin, 
both of whom were subsequently Judges 
of this Court. It was followed in the case 
of Charni v, Raj Bahadar (d) by Mr. 
Jastiee Ksrrtoat Hussain, and it was 

referred to by Mr. Jastiee Piggott in the 
•BS3 of Ram f iari v. Roghunath Singh (4). 
That was a similar ease to this one and 
Mr. Justic9 Piggott far from dissentirg 
frcm the Bombay case decided not to 
follow it, not apparently because he did 
not approve of it bat bso&ute there were 
no materiel* on the record on whish he 
tould give the prior mortgagee a decree 
and he, therefore, left the parties to obtain 
fuih remedies as they might have in a 
further suit. I do Dot think it nece’sary 
to refer more specifically to any otbtr of 
the many decisions whioh have been 
brought to our rotice, extent perhaps the 
ca-^e of Kedor rrosanna Lahiii v. Gitindra 
tiotad btikul (5). There the contest was 
between the first mortgagee and the second 
mortgagee who had both brought enits on 
their mortgages without making the other a 
party, and on get. i ig a decree hsd purchased 
the mortgaged piope/ty, and it was theie 
held that each p'.r'y was entitled to redeem 
the other, but the preferable right to 
rt deem was with the plaintiff who in that 
•ase was the subsequent mortgagee. The 
point now befo: e us was not argued or 
decided and no ca^es were referred to. 
As I have already said, the deciehn of 
the Courts btlow in this cate wes legal’y 
right, but I do not tl ink it was the proper 
decision to give, having regard to all the 
oircumstanoes of the case and the plead‘ngs 
of the parties. 1 would, therefore, allow 
the appeal, and allow the defendants to 
redeem the plaintiffs’ mortgages, on pay¬ 
ment to them the sum due oo their mort¬ 
gages in the next month of Jetb, If 
they fail to do so I would dismiss the appeal. 

(2) 10 O. 0. 360. 

(8 2 Ind Cas. 496. 

(4) 29 Ind Oas. 704. 

8 0. L. J. 173* 
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Oosol Projad, J.—T agree in the order 
proposed and in the judgnunt of my 
learned brother. I have on'y to state that 
the result of our dismissing this appeal 
and suit would be to prolong this 
litigation. If the plaintiffs are allowed to 
redeem the prior mortgage in favour of the 
defendant who has now acquired tbe equity 
of redemption the result would be that 
tf-e defendant prior mortgagee purchaser 
will biiog a suit to redeem the puisne 
mortgage in favour of the plaintiffs and 
would get back the properly on payment 
of the amount due under the pltiatiffs’ 
mortgages as also the amount which be has 
received from the plaintiffs in satisfaction 
of his prior mortgage or, in other words, the 
defendant would be placed back in the same 
position in which he wonld have been if he 
had been allowed to redeem the plaintiffs. 
Besides this, the plaintiffs would be in no 
better position by reieeming the mortgage in 
favour of the defendant. They would have 
after redemption their 3 bighas odd free 
from the mortgage and would only have a 
charge on the balance of the mortgaged prop, 
erty for the proportionate amount which 
they would have had to pay over and above 
the proportionate share due from their 3 
bighos. F.om this aspect, too, tbe result of 
conceding to the plaintiff/ argument would 
be a suit for contr.bution by tbe plaintiffs 
against the owners of the remaining portion 
of the mortgaged proprrty. So that in any 
case the plaintiffs would not benefit from the 
suit. The decree proposed by my learned 
brother fully meet i the justice of tbe case and 
gives effect to tbe equities between the parties 
aod at tbe same time prevents useless multi¬ 
plicity of proceedings. I agree in tbe order 
proposed. 

By T8i Court. — The order of the Court is 
that this appeal is allowed, the defendant 
being given time to the 9th of June 19 Jii to 
redeem the plaintiffs’ mortgages on payment 
of tbe sum due on their mortgages on that 
date. In case of their failure to do so, this 
appeal will stand dismissed. Under the cir¬ 
cumstance J of this particular case we direct 
that the parties do bear their own costs of 
this litigation. 

! B. d. 


INDIAN OASES* 


Appeal allowed conditionally , 



538 


INDIAN OASES. 


[\6i2 


AM&lT LlL t. M0RL1DJAR. 

PATNA HIGH COURT. 

Appia/i PaCm AppiLLkTE Oadir No. 221 OF 

1921. 

May 9,1922. 

Freieit: —Mr. Justice Jwala Prarad and 
Jcstice Sir John Baeknil’, Kt. 

Bobu AMR1T LAL and akotqir—Appillakta 

tersua 

MURL'DHAR and ctiers—Reapondkn. s. 

Limitation Act (IX of 180SJ, Sch. J, Art 182 — 
Execution - Application for transfer of decree to incom¬ 
petent Court, whether according to law — Step in-aid uj 
execution—“Applying in accordance with law',*' meaning 
of — Practice—Patna High Court, irhethcr bound to 
follow Calcutta rulings. 

An application for the transfer of a decree for 
execution to another Court ia a step-in-aid of execu¬ 
tion, but in ordor to save limitation such an applica¬ 
tion must also be in accordance with law within the 
meaning of clause (v) of Article 1 82. [p 638, col. 2.] 

An application asking the transfer of a decree to 
a Court not having pecuniary jurisdiction to try the 
original suit is not an application in accordance with 
law and, therefore, cannot save limitation, [p. 610, 
col. 1.] 

Shri 8idheshwar Pandit v. Shri Harihar Pandit, li 
B. 165; 6 Ind. Dec. (n. a ) 5R8, Ookul Kristo Chunder 
v. Aukhil Chunder Chatterjee, 16 C. 467; 13 Ind. Jur. 
419; 8 Ind. Dec. (N. s ) 301, Ghulam Ohouse v Sunni 
Lai, 6 Ind. Cas. 155; 7 M. L T. 132, Shamsunder 
Saha v Anath Bandhu Saha, 6 Ind. Cas 97; 37 C. 574; 
140. W. followed. 

Narasayya v. Venkataki ishnayya, 7 M. 397; 2 Ind. 
Deo (n. a ) 8^0, Shanmuga Pillai v. Ramanathan 
Chetti, 17 M,309;4 M. L. J. 91; 6 Ind. Dec. IN s.» 
214, Abdulla Sahib v Ahmed Hussain Sahib, 22 Ind. 
Cas. 276; (1914) M. W. N. 97; 15 M. L. T. 148; 
dissented from. 

Per Jwala Prasad, J.— The term "applying in accord¬ 
ance with law” means applying to the Court to do 
something in execution which by law that Court is 
competent to do. It does not mean applying to the 
Court to do something which either to the decree- 
holder’s direct knowledge in fact or from his pre¬ 
sumed knowledge of the law, he must have known 
the Court was incompetent to do. [p. 5 41, col. 1.] 

Chattar v. Newal Singh, 12 A. 64; A. W. N. (18S9) 
20^:6 Ind Dec In a.) 79^, referred to. 

The Patna High Court ought to follow a Calcutta 
ruling unless it is satisfied that the ruling is wrong. 
Up 540, col 2.] 

Abdul Qani v. Raja Ram, 35 Ind. Cas. 469; 
1 P. L. J. 232: 20 C. W. N. 829; 3 P L. W. 62 F. B , 
Khoda Bukhsh v. Bahadur Ali, 46 Ind. Cas. 203; il918> 
Pat 130; 3 P. L. J. 285; 4 P. L W. 324, Kaniz Zohra v. 
Suam Risen [ Buondi Sahu - ], 3) Ind. Cas. 89; 2 P. L. J. 
116 1 P- b- W. 73; (1917) Pat. 13 *,Sheobaran Mahto v. 
Bhogea, *46 Ind. Cas. 881; 3 P. L J. 639, referred to. 

Per Bucknill, J.-An application for transfer is 

imarily a 8 t e p which saves limitation. But the 
transfer in order to bo effective must be one which 
nan be properly made by the transferring Court If 
Hmt Court is not competent to make the transfer 
then there is no step in fact taken recognised by 


law which can save the commencement of the running 
of the limitation period [p. 642, col. 2 ] 

The Patna High Court is not bound to follow 
slavishly the decisions of the Calcutta High Court or 
of any other High Court, [p. 542, col. 2 ] 

Appeal from an order of the S lbordinafe 
Judge, Giya. 

Msasrs. A K. Riu, aod N % P. Sinha, for the 
Appellants. 

Mr sirs. S. N, Sinha and N. 0. Ohosh, for 
the Respondent. 

JUDGMENT. 

JwaLA Prasad, J.—Tho only qaestion for 
detei m‘nation in this appeal is whether the 
application of the appellants for execution of 
their dearie 61ed on the 29ih May 1923 is 
barred by limitation or not. 

Toe solution of the qusstioo depends upon 
whether the application of the desres-holders 
dated the 24ih August l9l7 whereby the 
decree in qussfccn was transferred to the 
Court of the Fir it Minsif for f xsaution wa« a 
s‘ep-in-ail cf execution under Article 182, 
clanse (v) of the Limitatnn Act. 

The decree in question wai pastel by the 
Sabordita'e Jadge of the Sacond C_u.’t, Giya, 
in a suit the value of which wa9 stated to 
be Rs, 5.0C0. Tha suit was, therefore, beyond 
the jurisdiction of the Mansif to whom 
the decree was transferred fur execution in 
parsuaoca of the application of tha decree* 
holder of the 24 h August 1917. 

Now, it bai been godoI ided by authorities 
that an application for the transfer of a 
decree for execution to another Oourt is a 
step io-aid cf ix cation* but in order to 
save limitation such an application must also 
bsao application in aciordanoe with law within 
the m aning of clause (u) of Article 182. If the 
Mansif to whom the decree was esnt for 
ixioution was competent to excciteit then 
undoubtedly the ap(l cation of the decree* 
holder, dated the l4 h August 1917, was 
in accordanos with law and o>a he taken 
adven age of by the deses-holder ia order 
to save the present application for execution 
from bsing barrel by limitation. If, on the 
other baud, the Mansif had no jurisdiction 
tofxecutethe decree tbe Subordinate Jadge 
bat no power to transfer the decree to him 
for execution and, therefore, the application of 
the 24kh August 1917 askjd for a relief 
which tbe Su >ordioate Jadge was nut compet¬ 
ent io gran*. In that view th e applicatio n 

•See Rimchandra Slarwari v. Krishna Lai Martoari » 
65 Ind. Cas. 332; 3 P. L, T. 2*8.—[M 
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of the 2 4bh August 1917 w.uld not be an 
application in tcordaroe with law and, there¬ 
fore, would be of no ava’l to him, 

There has bean a sharp d vision of opinion 
in the eeveral High Courts in India ae to 
whether a Court not having jurisdiction ov,r 
an original suit can execute a decree obtained 
in that sait or not. The Madrai H gh 
Court as early as in the year 18?4 held 
that it is not necessary that the Eceoutiog 
Oonri should also have b ;e i compe'ent to try 
the original suit, see Naras yya v. Vexkitn- 
krishnayya (l). A note of diesent wasatruek 
in the B)mb\y High Court in the y*,'r 
1887 in the case of Shri Sidheshwar Pan it 
v. Shri Banhar PanUt (2). Toe matter 
then c\me to be dealt with by the Caloutta 
High Court in 1889 in the ease of Go'«ul 
Kriito Ohunder v, Aukhil Chunder Ohott tr,'e j( 3) 
whe*e a Division Beoah of that Coart presid¬ 
ed over by Piggofc and Bavsrler, J J. agreed 
with the view taken by the Bombay High 
Court and held that the C )urt executing 
the dearee sheull also be a Court competent 
to try the original suit so far as the pecu- 
Diary jariedictioa was oonaerned. Mr, Justice 
Muttnsami Ayyar who wie a party to the 
decision n Rarasayya v Venkatalrishnayya (t), 
above quoted, adhered to bis view in the 
•ase (f Shonmvg i l illai v. Rnmanathan 
Ohetti (4) In the judgment delivered tybim 
he tried to meet a'l the objections raised by 
the Bombay and the Calautta High Courts 
to the view expressed by him in the aase in 
Aiarcsayyj v Venkaiakr.shnayya ( l). 

Theiforesaid decisions relate to a period 
prior to the present Code cf Civil Procedure 
of 1908, b it the law on the subj cl dooe not 
appear to have been materially altered by 
the pi eseot Code. The on’y alteration is in 
the power of the Court whioh pis’eo a 
dearee to trans'er suo motu a decree for 
execution to any Curt subordinate to 
it. In the Code of 188/, section 223, the 
•lause on rhe point empowered the Court 
which pas ed the decree to send it of its own 
mot'oa fi.r execution to any subordinate 
C» a t. The corresponding provirion in the 
Cole of 1908, seition 39,clause (it) hue added 
the words “ of competent jurisdiction ” to 

(i) 7 M, 397; 2 led. Dec, (n. s.) 860. 

{2, 12 B. I6S. 6 Ind. Dec. (K. 8. 

(3) 10 C. 4^7; 13 Ind. Jur. 418; 3 lad Dec. (N. b. ) 

80'. 

t4; 17 M. 800, 4 M. L, J. 01, 6 Ind. Dec, (n, b.) 214, 


the words “ Subordinate Oou.'t ” 03jurring iu 
the former Code; in other words, under 
the preient law it has b 99 n expresdy made 
clear that a Court which passes a decree 
oanseid it of its ovn motion for exocation 
to any SuborJiaato Court "of competent 
jurisdiction.” 

Mr. Atul Krishna R \y fubmifcs that the 
present c.so is governed b/clause (C of sec¬ 
tion 29, under which on the application of the 
(be ec-holder the Court which passed the 
(beree may send it for exeiutbn to another 
Coart in the crcumstanaea and for the 
rotors set forrh in clauses (a) to (i) of the 
sntion. Ha contends that tho38 olaus.s (a) 
to (d) do not in any way restrict the transfer 
of a decree for execution to a Conri only of 
comp >tont jari idistipn. He says that on the 
anpliaation of tho dejreo-holder in this case 
the Court which passed U 19 decree soil’d send 
it for execution to ary Court whethor that 
Court be of enmoatent jurisdiction or not, 
Plainly speaking hie contention ijthit there 
b nothing in section 39 to prevent the 
Sub rdina*e Judgs whn pa‘ssd the dee’ee 
from sending it for exesutioa to the Court 
of the MaDsif not haviag the pecuniary jari,. 
diction to try the sail in whiih the deorae 
was passed. He also refers to section 6 of 
the Code of Civil Procedure which rons as 
follows:— 

‘"Save in so far aj is other*be expressly 
provided, nothing herein contained shall 
operate to give any Court jurisdiction over 
suits, the amount or value of the subject- 
mtt:er of which exceeds the pecuniary limits 
(if ary) of its ordinary jurisdiction.” 

The words in this section are virtually the 
same as in the corresponding ssetion cf the 
old Code. Mr, Ray contends that this section 
applies only to suits and not to execution 
proceedings. He has also referred to provi¬ 
sions in the Code relating to the transfer of 
suits from one Court to another sat forth io 
scotions 22 to 24 of the Code and says that 
tb 9 Legislature ha 9 expressly made it clear 
that a suit can only be transftrred for trial to a 
Court of competent jurisdiction, Ha contends 
that there is no such provision in section 39 
of the Code which relatee to the transfer of a 
deciee for execution. He, therefore, says that 
the Legisla'ure evidenly meant that a dexree 
should be sent for 1 xeouticn to any Court 
whira it can with facility be executed by 
reason either of the property of the judg'* 
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merit-debtor baing situate within the jurisdic¬ 
tion of a particular Oourt or of the jndgmeot- 
debtor residing therein, regardless of wbe 
ther that Court had ju: isdistion to try the 
original suit or not and irrespective of what¬ 
ever pecaniary or territorial jurisdiction of 
that Court may have bean. Mr. Ray says 
that there tan be no doubt that a decree may 
be sent for execution to a Court which may 
not be competent to try the oiig'ml suit; for 
instate**, a decree for money obtainei iua 
Coart in Patna on a hand-note or a bird 
against a defendant residing in Patna may 
be trarsferred for execution to a Court in 
the United Provinces by reason of the prop 
erty of the judgment-debtor being within the 
jurisdiction of that Court even though that 
Court was not competent to try the original 
sui f , inasmuch as neither the cau«e of action 
arose in the jurisdiction of that Court nor the 
de'eudant resided therein. Mr. Purnenda 
Narain Sinhsy.n the other hand, contends that 
though in the circumstances sjfc forth in the 
illustration giveo a bo vs, the decree m >y be 
executed by a Court not being cornpe eat to try 
the suit, yet a Court in the U ji ed P.oviocjs 
executing the decree at ol 1 i hive tbe pecu¬ 
niary Juried cti n to try the original suit: in 
other words, be mikes a distinction bit- 
ween a pecuniary and territorial jurisdic ion. 
Hi says that tl.hough for the purpose of 
ececut.on a Court ex- on i g a dtcree may 
not have the territorial j irisdiitiou to try thr 
tuit, yet it must have the pecuniary jurisdictioa 
to try it in order to te competent 10 execute 
the decree. Hi Lai also referred to sec.ion 
47 of the Code of Civil Prosedu.e and ha 3 
contendid genera 1/that the Executing Court 
may have to decide many questi ice relating 
to the execution, discharge or satisfaction of 
the deiree, and those questions might involve 
disputes of a Urge** value mash beyond 
the pecuniary limit of the Mansif to try 
and consequently the Court of the Mansif 
shot-li not be (Plowed to execute a decree 
passed by the Court of the Subordinate Judge. 
He has also referred to the provisions of 
appeals, natntl/, that the decisions of the 
Mansif are appealable to the District Juige 
whereas the decisions of the Subordinate 
Judge m°y be appaalable to tbe High Court 
directly and, 'horefoie, he contauds that iu 
que ticii 3 decidad by the Monsif in the source 
of the ex-out on of da areas, appaals might 
lie to the District Jadge whereas they 


ought to be cognisable by the High Court 
alone. Mr. Ray hai pradio illy adopted 
the reasons given by tha Midras Oourt 
and Mr. Purnendu Narain Singha h is adoptad, 
on the other hand. tbe reasons given by the 
Calcutta High Court. The qaestion cams 
bafore the said Courts even after the preient 
Code of Civil Procedure cams into ofe.'ation 
and both the High Court* hava stuck to their 
own views ; vide Oh dan Oho use v. Sunni 
Lai (5), Shamsunder Saba v. Anath Bandhu 
Saha (6) and Abiulla Sahib v. Ahmid Hussain 
Sahib (7). 

It is obvioui that the point for determim- 
tioQ is somewhat d fficult and that eqaally 
weighty reasons can be advauood in support 
of both views. The last ruliog of the 
Calcutta High Court wa* the caie in 
sunder Saha v. Anath Bandhu Sahi (6) above 
quoted. 

Id a case of this kind we think that we 
ought to follow the Oalcatta ruliog unless 
we are satisSed that that ruliog is decide ily 
wrong. This principle was 1 aid down ac 
eirly as in May |yl6. shor ly af«er the 
establishment of the Patna H'gh Coar f , vide 
the case of Abdd (Jani v. flo;» Ritn (8) 
and has ever since then been repeated 
on various occasions ; m >e Khoh Bukhth v. 
Bihadur Ali (9) Kami Zohrj v. Sjj m Kiten 
[Bo mdi Sa/iu] (10) and Sheobaran Mahto v. 
Bhoge i (It). There can hardly be any 
question that up to 1916 before the establish¬ 
ment of this C ju. t the S ibordi late Courts in 
Gaya were governed by tbo decisions of 
the Calcutta High Court according to 
which the Mansif of Gaya was not com¬ 
petent to execute the decree pcs ied on the 
23rd Marsh 1907 by the Subordinate Judge 
of Giya ; in other word=>, as laid down by tic 
Lawreoa* Jenkins in fcbe ci 9 e reported as 
Shamsundsr Saha v. Anath Bandhu Saha (6; 


(5) 5 Ind. Caa. 166: 7 M. L. T. 132. 

(6) 6 Ind Oas 97: 37 O. 674; 14 0. W. N. 662. 

(7) 22 Ind. i as. 275; U914) 31. W. V. 97; 15 M. L. 
T. 148 

(8» 35 Ind. Oas. 468; l P. L. J. 232; 20 C- W. N. 829; 
3 P. L. W. 62 F B.). 

(9) 45 Ind. (Jas. 203; (1918; at P. 130; 3 P. L. J. 
285; 4 P- L. W, 324. 

(10; 39 Ind. Oas 83; 2 P. L. J. 116; 1 P. L. W. 73j 
(1917) Pat. 133. 

(11) 46 Ind. Caa. 884; 3 P. L, J. 639. 
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(quoted above) at page 577*, the order of the 
Subordinate Judge transferring t^e decree 
for execution to the Court of the Mansif wes 
without jurisdiction. Adopting the principle 
laid down by Sir Liwrence Jet kins in the 
aforesaid c*se we are inclined to egree wi'h 
the view taken in the Oaloatta High Court 
that the Mansif of Gaya bad n > jurisdic ion 
to execute the d.crea passed by the Subor¬ 
dinate Judge of that Distriot. There ciuld 
not be any question of a bona tide mistake on 
the part of the decree-holder in the preseut 
case. Mr. Ray says ttat the visw taken in 
the Madras High Court in Abdulla Sahib v. 
Ahmed Butsain Sahib (7) was be:iavel by his 
client to be the correct view in preference to 
the view taken in tbe Ca’cut'a HigbCourt and, 
thereferr, on the 24th August 1 y17 just after 
the constitution of this (-ourt the appellant 
filed bis ap|l cition for transfer of the decree 
to the Court of IheMuDsif. Bat the appellant 
must be presumed to have kno *n the Calcutta 
ruling', and therefore, hs bad no right to put 
in bis appl cation in direct contravention 
of the authorities in Calcutta. If onoe 
it is held that the Munsif had no jurisdic- 
lion to execute the decree, then the applica¬ 
tion cf the decree-holder of the 24th August 
1917 prayiDg for the tramfer of the decree 
to the Court of the Munsif for execution 
was not in accordance with law. It was 
pertinently pointed out in the oase of Ohattar 
y. Naval Sir.gh (12) that the necessary con¬ 
sequence of adopting a contrary view would 
be to hold that any application, however, 
absurd a decree-holder might make to a 
Court, would be sufficient to render his 
application oro in accordance with law. I 
think the term ‘applying in aocordanoa with 
law” means applying to the Court to do 
something in execution which by law that 
Court is competent to do. I do not think 
that it means applying to the Court to do 
something which either to the decree-holder’s 
direci knowledge in fact or from his presum¬ 
ed knowledge of tbe law he must have known 
the Court was incompetent to do. 

Ac observed above, the decree-holder in 
this case must be presumed to have had 
knowledge of the law as laid down by the 
Oaloatta High Court that the Munsif had 
no jurisdiction to execute tbe decree in qaes- 

(12) 12 A. 01; A. W. N. (1899) 200; 0 Ind. Doc. 
( *. 8 .) " 90 . 
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tion, and that the Subordinate Judge was 
not competent to transfer the decree for 
execution and consequently the application 
in question of the ‘*4;h August 1917 was 
not in accordance with lav. We, therefrre, 
agree with tbe viaw taken by the Court below 
that the application of the 24th August 191? 
is of no avail to the decree-holder and con¬ 
sequently the present application for execn- 

tion filed on the 20th March 1920 and 
registered on the 14th Jane 1920 -g barred 
by limitation. The view taken by the 
Calcutta High Court appears to be correct. 

Our attention has been drawn to Certain 
casea in which mistake s or defects either in 
the application for execution or in the 
order cf the Court have been condoned in 
favour of a dairse holder, for instance, in tbe 
oase of Eioin Behari Bitter v. Bibx Zohra (13) 
an application for execution of a decree 
made under the ii H ienae of a bona fide mis¬ 
take against a dead person was held to 
be an appl'cation in aid of execution. But 
there the deoree was passed on the 1st 
April llOd and the application was made 
on the 1st Mareh 1906, the judgment-debtor 
had died on the 2ech May 1903 but the 
decree-holder had not come to know of the 
death until the 26th April ii 06, that is, long 
after the filing of the application for execu¬ 
tion, and soon affe? he came to know of it he 
made an application praying for the substitu- 
tion of the names of the legal representatives 
of the deceased judgment debtor. That 
case was decided upon it5 own merits and 
nntil the decree-holder had known of the 
daath of the judgment debtor he had to 
regard the judgment-debtor on the record 
as the person against whom the execution 
could prooeed. In the caso of Keshwa 
Surendra Sahi v. Mulakrani Kuer (14) the 
application was made without having applied 
for tbe appointment of a guardian ad lite.n 
of the minor judgment-debtor. There the 
application was made in aciordante with law 
inasmuch as there was no defect in the applica¬ 
tion and tbe application for the appointment 
of the guardian cooil be made at a later stage 
during tbe course of the execution. In the 
caae in Kunjlehari Singh v. Tarapada Milter 
(15) the decree was sent for execution' 

(13) 85 C. 1047. 

(14) 48 Ind. Gas. 416; 4 P. L. J. 36. 

(15) 58 Ind, Cae. 220j l P^L. T. 880, ' 
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direst to a Subordinate. Coatt of another 
Distr.c) instead cf througo the JJjsriot Court 
of tiat D.strich. Tho mistake wa 3 of the 
Court and not cf the decree holder. There- 
fore, it w>9 hflJ that the decreo holder 
ocu’d not eaffer on asoovnfc of the mistake 
of the Court inasmuch an hie applW.ioo for 
the transfer of the decree was in atcirdan:e 
with law without any defeat whatsoever. 

In conclusion, we direct that this appeal 
be dismissed but in the circumstances we make 
no order as to eoBts. 

Bcku. ill, J. — This was an appeal from a 
deoiti )Q of the D.slricfc Julge cf Gxya, dated 
the ltfth July 1921, affitnTng an order of 
the Subordinate Judge of the fame piece 
dated the 15th of November io the previous 

year. The c'rcumUaneea under which the 
appeal flame before th s Bench are very simple 
but they ra'se a question to which the arswer 
is not very ea^y, 


The rliiLt ffe obtained three decrees against 
the defendants in a enit No. 161 of 1905 
whith was brought before the Subordinate 
Judge of Gray a. Ono of these decrees appears 
to have been fer possession of certain prop- 
eities, a second fer ocsts and the third for 
mesne prefits. It is admitted that the va’ue 
of the eabject-matter of the suit was outside 
the jaiisdiotion of any Munsif of the Dia'rcL 
Various attempts seem te have been made 
by the deoree-holders, most of them apparently 
v*ry half hearled, to exeau l e their dec-ee bit 

for various apparent and con apparent reasons 

into which it is noi necessary to ge here 
no execution appears to have been really effec 
tive and the last ix-iu iou application made 

Ju f °ot^ e i S i ab ^ T n,> ate Jndge waa d - smis33d on 

the 25th Jcly 1916. Oo the 24 h August 1917 
the plaintiff appl'ed to the Subordinate Judge 
and obtained a transfer of the <xsau ion of the 
decrees to the Court of the First Munsif of 
Gaya. It seems to have been registsred there 
on the 1st S. p ember 1917 and was dismifsed, 
I do not know why, on the 20fch September of 
the same year. After that came the present 
appl-aaticn to the Subordinate Judge for 
execution 11 jd on the 2)th May 1920. Now, 
the resfondeuls here oentt nd that the last 
execution procoedirga in ths Subordinate 
Judge’s Court having l>j*.u dismissed on (lie 
25th July 1916 and the present application 
having been filed on the 29th May 1920 
the application is barred by the three years’ 
jule of limitation. Qa the other hand thj 


appj!l>a‘.s maialaio that the application 
for transfer which was made b/ them cn 
the 24th August 19x7 was a definite step 
ia the execution proceedings whioh has k pt 
the r rights alive and w.h ; ch prevents the 
operation against <h?m of the limitation of 
three years ruoLiog as from the 25 ,h July 
1916. It is common ground that au applica¬ 
tion for transfer ii primarily a step which 
eavei limitation. For that proposition there 
is ample authority but it is urged that the 
transfer ia crier to bo effective in that 
direc ion muit be ono whioh can bo properly 
made, and that if it was cot competent for 
the Subordinate Judge to have mida each 
a transfer orde-, then (bora was no et:p in 
fact taksn reogasel b j lav wbish 

would io any way save the ommsoosmeat 
of tha running of the limi;atiou period 
nor is this Dropojitioa iu iteelf soriousl/ 
contested. What, however, is thn real point 
is as to whether in this case the Subordinate 
Judge could legally maks the order such as 
he diJ, that i», transferring to the Mamie for 
execution a deiree cor csrning a subj act matter 
greater in value thso the Micsif ha! pswer 
to deal with in a suit. The authorities are io 
direst ooi tl cb on this qu a iou. Tho Malrxa 
High Court has consistently hald that a 
Mars f has juriadi ition to cxacate a decree re¬ 
lating to sabjeeb matter of greater value than 
that which he had power to deal with io a 
suit ; the Calcutta High Court has always 
been of the contrary opinion. I am not 
prepared to subscribe altogether to the view 
that this Court must elavi : hly follow the 
decisions of the Calcutta High Court or 
of ary other High Court, bat after having 
listened to the arguments iu this c^e very 
oaiefully and having read all the ceses quoted 
in these prcoediDgs, I have come to the 
eoDolusiou that tha Caloutta rulings are 
correct, I thtrefcre agree with my learned 

colleague that this appeal should be 
di m'sied. 

s. D. 

Apical dismitsel. 
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QUTAB DIN AND OTHS U 3— Dl FIN DANIS — 
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Civil Procedure Code (Act V o/190^, 0. XXI, >•*•. 
57, 58, 6 l— Execution of decree—Attachment — Claim 
proceedings—Execution dismissed—Order in claim 
proceedings—Title suit - Limitation. 

% 

Plaintiffs who had obtained a decree against a 
certain firm attached certain houses in execution 
of the decree. Objections to the attachment of ono 
of these houses were filed uuder Order XXT, rule 58, 
Civil Procedure Code. Some evidence was taken in 
support of the objection and proceedings were then 
adjourned to F th February 1914 for further evi¬ 
dence. In the meantime tho decree was partially 
satisfied and at the request of tfco decree-holders tho 
Court dismissed the execution proceedings on fth 
February 1914. On li-th February tho decree- 
holders being absent, the Court passed an order 
accepting the objection and removing the attach¬ 
ment. In April 1915 the plaintiffs again attached 
the same house in execution of tho eamo decree. 
The defendants again objected and their objection 
was allowed on 27th August 1916. On 2nd October 
1915 plaintiffs brought a regular suit for a declara¬ 
tion that the house belonged to the judgmeut-debtor. 
The lower Courts dismissed the suit os time-barred 
on the ground that it had been brought more than 
ope year from the order of 15 th February 1914: 

. Held , (1) that the effect of the order of Ctli 
February 1914, dismissing tho execution proceedings, 
was, under Order XX r , rule 57 of the Civil Procedure 
Code, to remove the attachment: [p 544, col. 1] 
Dildar Husain v Sheo Narain, 49 led. Cas 113; 41 
A. 157; 17 A. L. J. 52, relied upon 

(2) that after the order of 9th February '914 the 
Court had become functus officio and that, therefore, 
the order of 13th February 19>4, was a nullity and 
was not binding on tho plaintiffs; [p 545, col 2 ] 
Kashinath Morshelh v. Ramcharulra Qopinath, 7 B. 
403; 8 Ind. Jur 45; 4 Ind. Deo. (x s.. 274, relied 
upon, 

Nogendra Lai Chowdhury v Fani Bhusan Das, 44 
Ind. Oas 205; 46 C. 785; 23 0. W. N. 375, Narasimha 
Chetti y. Vijiapala Nainar, 27 Ind. Oas. 944; 2 L. W. 
200, Jiwani v. Nathu Mai, 6 Ind Cas. 890; 28 P. R. 
1010; 19 P. W. R. 19,0; 03 P. L. R. 1910, distin¬ 
guished. 

. (3) that the plaintiffs’ cause of action arose on 
. .th August i9l6 and that their suit was, therefore, 
within time, [p.645, col. 2.] 

Second appeal from a detree of fche 
Dietriot Judge, Gojranwala, da f el fche 4th 
December 1916, affirming thafc of fche Subordi¬ 
nate Jadg?, Second 01a»s, Sialkofc, dated the 
I7tb January 1916. 


Dr, Ni ni Lai, for tho Respondent. 
JUDGMENT.— The faetr, oat of v b oh 

tbi9 eecond appeal 6r'ser, are as follows: — 

On the 15th of Aopu:fc 1913 plaintiffs* 
appellants obtained a decree agiinsfc the 
6im Mahan mid Jamil and Mohammad 
Yakub. On the 1st of October 1913 in 
execution proceedings certain houses were 
attached and three objections were fi'ed order 

tbe provisions of Order X X f , role 5S, Civil 

Prorednre Ccdo. In the prerenfc capo we ere 
or ly concerned with house No 242 in reg6ri 
to wliioh an objection was lodged by Qit.ib 
Din cud Galab D'u, di f jr.dants respondents. 
There was an invest gation he’d into thia 
obj c ion and some evidence having been 
recorded, the bearing wia arj)urnedto the 
13;h of February 1914 for farther eviJemsa 
of fche decre:-! o'dtrp. Meanwhile certain 
other houses were sell at auction aud the 
deoree holders received altogether a cum of 
It). 1,SOO towards their decree aid gave a 
reci-iptin part; payment on fche 7oh February 
14. Oo the 9tb Februa’y 19.4 the Exeoufc’Dg 
Oonrl passe 1 the following order: —“R?. 1,* 00 
have been paid aod a receipt given. The 
decree having been partially executed let the 
proceedings bo struck off n Too words actu* 
ally need are 'dokhil daft r hues .* The 

presence of fcbe parties on that date is not 
no ed on the remrd, but it is probable that 
the deoree holders wjre present and said 
that they d d not wish to proseoote fcbe 
execution further for tbe line b’iog, a 9 
otherwise the Conrfc weald hardly have 
efcrnck tbe prccsedings off before fche 13th 
of February 1914, which was fcbe date 
actually fixed. On the 13th of Febraary 
1914 fcbe deoree holders did not appear, 
but fche objector appeared and male an oral 
application that, a9 fche dacree-bolders aod 
the jadgmenfcdebtcr had oome to terms and 
tbe proceedings had fcejn sfcraok off, his 
objaotion should be aimpted aod fche house 
released from attachment. Ou fch’s fche 
Court passed an order formally acc9ptiag 
the objeilion and removing fche attachment;. 

On fche 23rd of April 1915 fcbe desrea* 
holders made a fresh application for exscu- 
ti >n and got the same home ftgvn attached. 
The same objectors made a fresh objection 
and oo the 27,h of August 1915 this waq 
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allowed. The plaintiffs then brought a 
regular suit on the 2 ~d of October 1915, 
which has basn dUmhsel as barred by time, 
it bsir g held that they should have sued 
within one year from the 13&b of February 
1914, on whioh date the previous objection 
was allowed. Before the lower Appellate 
Court it was argued, apparently for the 
firefc time, that the order of the 9th of' 
February 1914 practically removed the attach¬ 
ment, and that, therefore, the order of the 
13ih of February 1914 ehoald not have 
been parse!, the argument being that no 
order was passed against the plaiotiffs within 
the m9ariog of Order XXT, rule 63, Civil 
Procedure Code. The District Judge, how-i 
ever, was of opinion that if the order of the 
9th February removed the attachment the 
suit was tarred by four days more than if the 
order of the 13th of February 1914 were, 
taken as the fine l order on the objection. 
He said in his judgment, page 8 of the 
paper book : The expression-filing execu¬ 

tion proceedings is perhaps an unsound and; 
objectionable one, bat it is the usual order 
passed when no immediate action is required 
and the proceedings are kept alive. It 
refers in no way to the objection and the 
fact that on the 13th of February the Ocurt 
clearly and in so many words removed the 
attachment shows that in its opinion that 
attachment subsisted and existed until that 
date.” Tee plaintiffs have now come up in 
second appeal to this Court and the same 
argument as was urged before the lower 
Appellate Court is again strongly pressed 
here. 

Mr. Ghulam Rasul for the appellants says 
that what happened on the 9ih of Febru¬ 
ary 1914 was that the Court was unable 
to preoeed further with the application for 
execution by reason of the default of the 
decree-holders, who did not wish for the 
time being to continue the execution pro¬ 
ceedings, and that its order striking off the 
proceedings was really an order dismissing 
the application for execution within the 
meaning of Order XX[, rule 5 7 , of the Civil 
Proosdure Code, and that upon the dismissal 
of the application the attachment ceased. 
Now, we think that there can be no doubt 
that the Court 6truik eff the proceedings on 
the 9 th of February 1914, because the 
decree holders did not desire, having realised 
Re, 1,900, to prcceed farther at that time 
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against the judgment-debtor. Under these 
oircumsbances the . ourt could either dismiss 
the application or adjourn the proceedings to 
a future date. It certainly did nob adjourn the 
proceedings, to a futnre date, and, therefore, 
it was bound under rule 57 to dismiss the 
application. The oase of Lildar Hutain v, 8heo 
Narain (l) ie on all fours with the present 
case. There in execution of a decree the wbolj 
of a house was sold by auction instead of a 
share therein, whioh alone was saleable in 
execution of the decree. Various objections 
were raised and in tbe end the Court exe- 

• • 4 

cu'.iDg the decree passed the following 
order: — 

The sale is set aside ; the application for 
execution is struck off, Tbe attachment, 
will remain.” 

4 • 

It was held that the attachment had come 
to an end on the decrea*bolder’s application 
being struok off . It was also said that .the 
word ‘ default” used in Order XXI, rule 
57, of the Civil Procedure Code, is not re* 
stricted to default of appearance or matters 
of that description. ; It means a failure toi 
do wbat the decree-holder was bound to- do, 
that is, to go on with his application and 
have the property sold. In tbe course of ( 
his judgment Tudball, J. page 161* of the 
Report, said : . 1 To my mini it is dear and* 
beyond all doubt that the desree-bolder in 
December 1914 dii not wish to proceed 
farther with his then pending application 
for execution, and it was in fact dismissed 
by reason of this default in carrying on 
proceedings. To my mind Order XXf, rule 
57, dearly and distinctly applies to tbe present 
case. The fact that tbe Court in dismissing 
the applies 4 ,io o that the attachment should 
continue makes no difference. The law 
distinctly says that in these circumstances, 
the attaehment shall tease.” Now, applying 
these remarks to tbe present case we have 
no doubt whatever that the deeree-holders 
on the 9th of February 1914 did not wish to 
proseed farther with the then pending applies-« 
tion for exesution and it was iD fact dismissed 
by reason of their default in carrying on 
the proceedings, and Order XXf, ral9 57, 
clearly applies. The resalt is that the order 
of the 9th of February 1914 had the effect 

(l) 49 Ind. Caa. IIS; 41 A. 157; 17 A. L. J. 53. 
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of removiog the attachment on the house in 
dispute. 

, Mr. Ghalam Rasal argues that the attach* 
inent having ceased on tbe 9th ot Fdbruary 
1914, there was no necessity thereafter for 
any adjudication on th9 objection of Qitab 
Din and Gulab Din, and that the Coart’s 
order of the ldth of Februaiy 1914 was 
tronecesiaty and redundant. He refers to 
Kashvuth Morshith v. Ramchandra Qopmath 
(2) wherein it was hell that the decision on 
the plaintiff’* first application having no object 
existing on which to operate, ths attachment 
having then been removed, it coald not pro 
perly re regarded as ret judicit i siu:e no one 
was seriously interested in having it decided 
in a different way. In the present case also 
the attachment having been removed on, 
the 9th of Febrnaiy 1914 the application of 
Q itab Dio and Gal'ab Din had no longer any 
opjest existing on which to operate, lb other 
woris Qitab Din and Gulab Din’s object had 
h«en obtained, by the removal of the attach¬ 
ment; which took place upon the dismissal of 
the execution proceedings. 

Dr. Wand Lai, on beba fof the respondents, 

Urges that even if the crier of the 13)h of 
February 1914 be considered as an erroneous 
one, still it is an order agaioct the plaintiffs 
Itod must be held to be conclusive against 
them, and that the plaintiffs wire beuod to 
bring their suit within one year from that 

• date nnder£)rder XXI, rule 63, Civil Proce¬ 
dure Code. Ha oitqs Magendra Lai Ohoivdhury 
y. i'ani Bhutan Das vH), Norati *hi Chetti v. 

Vijiapala Nair.ar (4) and .other rulings as 

• authorities for the proposition tbafc an order 

under Order XXI, rule 63, Civil Procedure 
Code, is binding, ev6u if it is mad9 after an 
incomplete inveitigatian or no investigation 
afe>all , With theqe decisions we have no 
quarrel, bat we do not think tba$ they assist 
' P.vNand Lal’e cients. What we have to 
d«o is ,to consider the effect of the orders of 
t^e 0 th and 13th February 1914 respectively, 
injegajd to the effect of toe latter ordac Dr. 

Nand Lai reftn to Jitoani v. Nathu Mai (5). 

In that case N. M. in exe«u i i 0Q of.his decree 
- against F. D. attache! a house. Mummmat J. 


bib 


and L. objected to the attachment, an enquiry 
was male by tbe Executing Court, aud on 
14ih of October 1903 in the absence of the 
deares-holder an ex pirte order releasing the 
house was passed in the following words : — 

"Aj digridar haz ir nahin hai, m\sl i)ra ha 
adam paira dakhil doftar hni hai , lihata jaidad 
makruki wagutir hove, misil dakhil doftar ha.'* 

It was held tha‘ notwithstanding the 
wording of this order it was an adjudication 
on the merits under seotiou 280, Civil Pro¬ 
cedure Code, 1882, inasmuch a9 the objector 
had aotaally produc -d his evidence, and ths 
decree holder after several heariega produced 
none and absented himself on the last hear¬ 
ing. Wow, that ca^e is distinguishable from 
the present one, inasmuch as the enquiry there 
was complete and there was an adjudication 
upon tbe merits. It is poacible that the 
Uonrt in that case might have been justified 
in dismiesiog the application for execition 
for default, but it actually adjudicated upon 
tbe objection which was before it, and that 
adjudication was certainly binding upon the 
dtcres holder, who had only one year from 
the date of the order to briDg the saib to- 
establish hie right. In tbe present ease there. 

was no adjudioatim upon the merits at all 

and.tbe order of the 9tb of February 19l4 
did not contain any reference to the objection 
then pending. It had, however, as we have 
already pointed out, the effect of. remoying^ 
tbe attachment and an adjudication npm the 
mer.t* of the objection was no longer neses* 
sary. • We have no diffiouliy in agreeing with 
Oonnsel for the appellants that the order of 
the 13th of February 19i4 was quite nnneaes- 
sary and/moreovoT.tho proceedings having been 
dismis.-ed for default on tne 9th of Feoraary 
19i4 the Court nai functus officio an i had no' 
power to pass apy further order therein. Its. 
orJer of tne 1 3;h of February 1914 was, there* 
tor?, ahb igether a nullity and 1 time did not 1 
begin to rati agaihst the decree-holders from 
that date. We, toerefore, hold that the plaint¬ 
iff^ cause of ac:ion arose on the 2/th of 
August lyl5, on which date the objection of 
Galab Din and Qatab Dia was allowed, and 
that the present suit is within time. 


• > > 


(2) 7 B. 403) 8 Iud. - Jur. 45j 4 Ind. Doo. (n. a.) 

374 .; \* 

(8f 44 lad; Cas: 265; 46 0. 785; 28 G. W. N. 375. 
f (4) 27 Ind. Gag. 941. 2 L. W. 2J6. 

(D>5 Iud: Gas 890; 23 I*, tt. UH0j!9 P. W. It. 1910; 

03 P, L, U.-9*0. 


9 • t 

We Accept the appeal and setting aside the* 
order of the lower Appellate Court remand 
the oase to the Court of the first ibs ance for 

dsobioo Q3 fcae S.aTa^ou this appeal 
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and on appeal in the lower Appellate Court 
will be refordid, Oiher oosts 'will bi oaats 
in the aausp. 

z * Kt Oate remands l . 


empowered to pass it. The order for rateable 
distribation was pasted on eontest between 
rival deiree holders ard in not a decree 
within seat ion 144, Civil Proeedure Cede. 
Nor ia it an order tinder section 47, Civil 
Procedure Cede. The judgment-debtor did 
not object to the rateable distribution. 

Mr. P. Venhataramana Rao , for the Respond- 
ent.—The order for rateable distribation 
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Rbsiomemt. 

Civil Procedure Code (Act V o/ 1P0 c ^, ss. 47 7? 
144, 161 — Attachment ol moneys—Rateable distri. 
bution among decree-holders , order lor—Order set aside 
in appeal—Restitution, application Jor, by the attach - 
tng decree-holder, maintainability o—Inherent power 
of Court to order restitution under s, 16l. 

Hospondcnt obtained a decree against Jf. and 
in execution attached certain moneys beloDoing 
to Jf. 7 be moneys, after realisation were rateably 
distributed ameng various decree-holders of il 
The order for rateable distribution was, however* 
reversed on appeal hespondent then applied for 

return of the moneys rateably distributed and this 
was ordered: 


’ Uel \ “> at as the contest was between riv 
deoree-holders, the order for rateable distribute 
was neither a decree unoer section 144, Civ 
Procedure Code, nor an order nnder section 47, Civ 

th f fc thc ^der for restitutio 
was without jurisdiction [p «47 col • ] 

(R ° iah 01 v. Vcnkat 

Redact 9 Ind. Cas 261; b9 M b 7 (j. 29 M L i u* 

U9.6, M W.N 384, ,7 M L T i,7 d^i^il'hod 

Balmer L^ierie Co v. Jadunath Banerjec, Inc 

SenTll N ‘ referred ti. 

w»l«2T n q"” V '*u 0th f r fch ? respondent is entitled t 

r—fx» iOUr i 8 inh °ront powers unde 
eection 161, Civil Procedure Code. [p. 54 t>, col. 1.] 

Appeal against an croer tf the Court o 
the Subordinate Judge, Ki*tna, at Ellore 

™ . , Septembtr 19 ^0in Appeal Sui 

N f°AU 12 n 192 °* •preferred against an ordei 
of the Court of th 0 Distri.t Munsif, Ellore 

m Civil Miscellaneous Petition No. 3571 oi 
1919, in Original Suit No. 776 of 191 a. 

FACTS appear from the judgmenl. 

Mr. F. Krishna Mohan , for the Appellants,— 
The order for restitution was one without 
jttrfodiotioD, The lower Courts’ were not 


may be treated as one made under seation 47, 
Civil Proeedure Code. See Venkatopcrumal 
[Ra.ah of Karrelnoyar ] v. Venkata Rtadi (i). 

Jn ary event tbe respondent is entitl'd to 
relief alternatively under seation 73 (2), Civil 
Procedure Code, 

Seation 151, Civil Proiedare Code, which 
gives wide diseretic nary powprs to Court?, 
may be invoked in respondent's favour 
and tbe order was obviously in tbo interests of 
justice. ’ 

JUDGMENT.—The ref pendent in this 
o &60 obtained a desree against a judgment- 
debtor, Motbivala Usman, in Original Suit 
No. 776 of 1916 on the Ole of the Ell< re 
District Muosif. In execution be attached 
,9r, ain monies belonging to' the judgment- 
debtor. Various other decree holders, who 
are appellants now before dp, applied for and 
obtained rateable distribution under lesticn 
7.3 of the Code of Civil Proiedare. Tbe 
money was distributed. On appeal the order 
for rateable distribution was set aside by tbe 
District Court. The rtspon feDt then applied 
for the return of the money whith bad been 
paid to tbe other decree holders and this was 
ordered by tbe Diitric; Munsif, tbe order 
being ooDfirmed on appeal by tbe Subordinate 
Judge. Toe matter now tomes up before us 
on seiond appeal. 

The lower Courts purport to have directed 
the return of tfce money under seation 144, 
Civil Pioiedure Cede, though tbe Subordinate 
Judge in bis judgment alao refers to eeo:iou 
151. It ia represented on behalf of tbe 
appellants that leation 144 bas no application 
to tbe present ease on tbe grouLd that the 
order for rateable distribution caonot be 
treated as a dearee witbin tbe meaning of 
seation 144, Civil Proeedure Code. Referring 
to the definition of decres in section 2 of the 
Code, it is dear tbat the order for rateable 
distribation ean only be so treated if it is to 

0)29 Ind. Cas. 281* 39 M. 670, 29 M. L. J. 96 
(1915) M. W. N, 334,- 17 M, L. T, 427. 
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be •orsaiiered as an order order section 47. 
In the present cate the order was passed on 
contest between lival deorre hold* r». No 
objection to tbe ratable distribotion was 
raised by tbe judgment debtor tor i'b it sug- 
gested that b»s interests were directly or 
indirectly afFected. 

We are referred to Venkarapcrumal 
[Elijah of Karvetnagar ] v. Venkata Reddi 
(l) by respondent’s Vakil as showing that 
an order for rateable distiibotion may 
be treated as an order under section 
47. But that was a case in which the order 
was passed on an objection raised by tbe 
judgment debtor to tbe effect that a parti 
•ular decree-holder was not entitled to 
participate because be bad no subsintirg 
application for execjtion pending. Tbe 
learned Judges are at pains to distinguish 
between euoh a case and tbe ease where tbe 
•onte9t was between rival decree-holders and 
to say that euoh a case as tbe latter wba not 
governed by section 47, Civil Procedure Code. 
They refer to Balrr.er Laurie Sf Co. v. 
Jadu Nath Baneruc (2) as authority to this 
effect. In our opinion the distinction is sound 
and tbe order for rateable distribution in this 
ease cannot be regarded as an order under 
,sjoktj^n 47 or as a decree within the purview 
of section 144. Viewed, therefore, as an order 
under section 144, the order under appeal was 
without jurisd otion and must be set aside. 

ThA learned Vakil for tbe respondent seeks 
to support it with reference to the inherent 
powers of tbe Oourt conferred by section 151. 
The Subordinate Judge merely refers to these 
inherent powers but doe9 not discuss them; 
nor does be consider whether tbi ir exercise is 
called for in tbe circumetaoees of this casa. 
He further declined to cinsider the objection 
raised by the appellants to the effect that the 
respondent's decree was fraudulently obtained 
on the ground that this has nothing to do 
with the question of res itution (clearly 
nteioing under section 144). It may be that 
the respondent is entitled to relief to be 
granted uuder tbe inherent powers of tbe 
Oourt under sestion 5*, but whether relief 
should be granted under thic section will have 
to be oirefully considered. The lower Oourt 
will have to determine wbe her the exerev-e 
of theee powers are neeef-s«ry for tbe end^ 
of justice, that is to say, wdether this is the 

• * t I • 

{l) 27 iJaa. 644} 42 0. lj 19 0, W, N. 1202. 



only legal method by which the respondent 
can obtain bis dues; and the objection raised 
regarding the alleged fraudulent nature of 
the respondent's decree will be an objection 
to be legitimately considered. 

In this connection, it ha* baeu suggested 
that section 73, clause (2) would afford 
reaoondent an alternative means of redress. 
This, we may remark, is not so. if the 
as*e s were not liable to be rateably distri* 
bu f ed, clause (2) of section 73 would have no 
apolic'tion. With these remarks we must 
set asi *e the orders of the lower Uourts and 
dirt cb that the petition be restored to tbe file 
of the District Munsif and disposed of 
aooordirg to law. Costs in this and in the 
lower Apoellate Court will be provided in the 
order to be ultimately passed, 

M. c P. 


Appeal allowed ; 
Case remanded. 



LAHORE HIGH COURT, 

Second Civil Appeal No. 13 2 of 1921, 

(Civil Miscellsneous No. 303 op 1921.) 

May 20, 1922. 

Present :— Mr, Justice Harrison. 

ALAM DIpi and OTdgss—P laintifpj— 

Appellants 

versus 

ALLAH DAD deceased, and another— 

D pendant*—Kb ponuknts. 

Civil Procedure Code (Act V of IU08J, a. 47, O. 
XXXII , r. 3 (3 — Execution proceedings — Minor— 
Guardian—Affidavit not Hied—Guardian not appearing 
and acting for minor, effect of—Properly sold in ezecu. 
tion—Suit to set aside sale—limitation—Limitation 
Act (IX of 190t 9ch. I , Arts. 12, 144. 

Where in execution proceedings against the minor 
son of a judgment-debtor, the application for the 
appointment of the minor’s guardian is not accorn- 
panied by an affidavit., under Order XXXif, rule 3 
(A , of she civil Procedure ode and the guardian 
does notaopear and act at all for the minor, the latter 
never becomes a party to the execution proceedings} 
and if his property is sold in such execution 
proceedings aud he institutes a suit to set aside the 
sale, the’suit is governed by Article ‘4’ and not by 
Article 2 of Schedule I, Limitation Aot. [p, 6*8, col, 
2 \ p, 549, col. 1.] 
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Uhotha Ram v. Karmon Bai, 44 Ind. Cae. 169; 8 P. 
R 1918, Kusrat Ali v Sakina Begam, c 3 Ind Cas. 
^fir ; i2l P. R. 19U’; 78 P. L R, I9>0, Guhari Lai r. 
Madho Ram, 2* A. 447- A W. N. 1904 6.; 1 A. L. J. 

Munnu Lai v. Ghulam Abbas, 6 Ind Cas. 788- 32 
A. 287: 32 Bom. L R. 439: ]IC. L. J. 557; 14 C. W N. 
47<; 8 M. L. T. 57; 13 0. C. 32.3; 20 M L. J.591: 37 I. 
A. 77 (P. C.), Imam Dm v. Puran Chand, 55 Ind Cas. 
833; 1 L 27 84 P L. R. 1920; .37 P. W. R. 1920, Bhag- 
icati v Banuari Lai, 1 Ind Cas 416; 31 A 82; H A. L. 
J. 7l ; 5 M. I . T 185 (P. B.), Pn-rno Chandra v. Bejoy 
Chand. 18 Ind Cas. 8*9; 1 - C L. J. 18 ; 17 C. W. N. 
549 and Him Singh v. Ghulam Qadir, 48 Jnd, Cas. 399; 
113 P. R. 1918, referred to. 

Seoond appeal from a decree of fcbe 
District Judge, Jbelum, dated tbe 23rd 
Api il 1921, reversiug tbafc of the Munsif, 
Second Claes, CbakwaJ, dated the l*th July 

1920. 

Lala Rim Oh 2 nd Mcnchandj, for the 
Apr ellaut. 

M. Imam Bin, for tbe Respondents. 

JUDGMENT.— Go 29th July 1902 a 
decree for 24/6 and 4/2 costa was passed against 
ore Nowab. In tbo coarse of the execution 
proceedings he died and bis two minor eons 
were brought on tbe record ag his represen¬ 
tatives. In fcbe 7th application for execu¬ 
tion dated 17tb December 1907, at which 
time tbe balance realisable web R?. 16 7-0, 
an application wa§ 'made tbafc Allah Dad, 
the unole of tbe minora, should be appointed 
their guardian and that their house should be 
sold. This was not accciupanied by an affid- 
avifc. Notice was duly served on 3 let 
December 1907 on Allah Dad but in spite of 
this be did not appear from firat to last. In 
accordance with tbe applieation tbe bouse 
belonging to tbe minors was attashed 
and was eventually sold. On 27ch April 
1908 the decree-holder was given per. 
mission to bid and he. being the only 
bidder the house was knocked down to 
him on 6th August 19C8 for Rs. 22 out of 
wbisb, after deducting the decretal money 
and the costs, Re. 1 1-9 were deposited in tbe 
Treasury and have presumably lapsed ae 
there is nothing to uhow that the sum was 
even withdrawn by Allah Dad. This sale was 
sonfirmed on 6th October 1908 but bafore 
opn6rmation t tbe Exeaating Court tent 
notice to Allah Dad on 8th August if 08 
requesting him to appear on 4th Ootober 
1903 and state whether he could Dot pay 
off tbis small decree without allowing the 
ir^rcrty to bo sold. Sa far from pRyirg 



any attention to this notice, on 27th May 
1910, or some 18 rrontbs afier tbe auction, 
he purchased the bouse himself from tbe 
decree holder. A suit was instituted 
on 12th February 1920 by the sons after 
attaining their majority and a decree was 
p'-ven by the Trial Court. The appeal to the 
District Judge was accepted, and the suit 
was dismissed on the finding that, although 
there was a afcrorg presumption tbafc the 
guardian had acted in collusion with the 
decree-holder and although it was clear that 
be had neglected hie duty, 6e«tioD 47 of the 
Civil Procedure Code aod Article 12 of the 
Limitation Aofc barred the suit. The only 
questiors to be decided on saoond appeal are 
whether section 47 of tbe Civil Procedure 
Cede applies and, if not, whether tbe case 
is governed by Article 12 or Article 141. 
Counsel for the appellant relies on Ghotha 
Sam v. Ramon Bai (1) and Nusrat Ali v. 
Sakir.a Brgam (2) while Ccursel for the 
respordents qocfcss Oultari Lai v. Madho Ram 
(3) and Munnu Lai v. Ohulam Abbes (4) 
and Imr.m Bin v. h titan Chand (5), Oultari 
Lai v. Mudho Earn (3) ha.* beeD dissented 
from in Ehcgto- ft v. Bcnw.ri Lai (6) and 
in both Munnu Lai v. Ohulam Abbit (4) and 
Imam Bin v. i u:an Ohond (5) tbe only point 
before tbe Court was whether tbe non-obser¬ 
vance of'.tyre rule preccribirg that an affidavit, 
shall accompany the application for guardian 
invalidates the subsequent proceedings 
where the gairdian has aoted on behalf of 
tbe minora. Here the guardian has not 
asled as held by the District Judge. He 
has shown considerable negligence and there 
•an be do doubt that he could have arranged 
to avoid tbe auction-sale of tbe hoaee for 
the outstanding (amount) of the decree 
was Rs. 16-7-0 only. Not only did he pay 
no attention to the notice on 8th July 
190 3 and failed to appear when specifically 
invited to do so, but be himself purchased 
tbe property 18 months later for very 


(1) 44 Ind. Cas. 169; 8 P. R. 1918. 

(2) 53 Ind. Cas. 450; 12i P. R. 1919 . 78 p. 
10 * 0 # 


L. It. 


( * A * 447 » A - w - 0904) 61; 1 A. L. J. 65. 
<4) 6 Ind. Cas. 788; 32 A. 287; 12 Bom. L. R. -»39: 

11 JJ* J - 657 > 14 C. W. S. 744; 8 M. L. T. 57: 13 O. 
C. 123; 20 M. L. J. 591; 37 I. A. 77 (P. C.» 

p ( w 5 p Iut i' Cas * 8S3j 1L * 27: p * L R - 1920; 37 

(«» 1 Ind. Cas. 416; ?1 A, 82 (F. B ): 6 A. b. J, 
71; 0 M, L. X. 185, ‘ 
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nearly doable the price realised at tbe 
auction sale. The position being, thereforr, 
that not only was the affidavit not pat in bat 

that no body acted for the minors or protect- 

• • 

ed tbeir interest. I think, it is clear that 
they never beeame parties and as they 
never became parties section 47 oannot apply. 

The second point is, whether Article 12 or 
141 of the Limitation Act governs the case. 
Ooacsel for the appellants refers me to Puma 
Ohondra v. Be joy Ohand (7) and Rira Singh 
v. Ghulam Qadir (8) and it is very dear that 
where a suit is institated by a stranger to 
the sale proceeding?, for this is wbat these 
plaintiffs are, inasmuch as they were never 
validly made parties to the execution procee¬ 
dings, Article 12 does not apply. The suit 
is brought not to set aside the sale whioh is 
merely vc liable, but to have it declared 
that the sale in question was in it? inception 
nu'l and void against the plaintiffs. The 
suit, therefore, having been brought within 
12 years is within time and on the coucar- 
rent findings of both the Courts as to the 
merits of the case tbe plaintiff must sucoaed. 
I therefore, accept tbe appeal and restore the 
order of the Trial Court. The defendants 
will pay the plaintiff’s costs throughout. 

i D# Appeal occei ted. 

(7) 18 Ind. Cas. 859; 18 C. L. J. 18; 17 C. W. N. 
649. 

(8) 48 Ind. Cas. 399; 113 P. R. 1918. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Rent Appeal No, 32 op 1920, 

March 9, 1921. 

Treient .— Pandit Kanbaiya La*, J. C. 

KUERBEHARI LAL- Plaintiff — 

A PPEILANT 
versus 

KALKA and others—Defendants— 

Responds tb. 

Provincial Insolvency Act (III of 1P07I, as. 16, 28— 
Insolvent tenant-Rents due after adjudication, whether 
provable under the Act—Suit for recovery with leave of 
Insolvency Court, whether maintainable. 

Where, after a tenant is adjudged insolvent, hiB 
rent falls into arrears, the arrears of rent bo due 
stand on the same footing as a debt or liability m* 
ourred after the order of adjudication and do not 
constitute a debt provable under the Provincial 
Insolvency Act, because the obligation or liability 
to pay the arrears did not arise till after the 
adjudication was made A suit, therefore, to 
recover auchTarrears is maintainable without the 
leave of the Insolvency Court, [p. 650, col, l.] 
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Raghubir Singh v, Ram Ohindar, 12 Iud. Cas. 927; 
34 A. 121; 8 A. L. J. 1287, referred to. 

Appeal from a decree of the Additional 
Judge, Lu koow, dated 30th March 1920, 
reversing that of the Honorary Oeputy 
Collector, Luoknow, dated 25tb Saptem- 
her 1919 

Mr. P. C Gupta, for the Appellant. 

Mr. Rojesh'cari Prasad , for Roppondents 
Nos. 1, 2 and 4. 

JUDGMENT.—The suit which has given 
rise to this appeal was filed by the plaintiff 
for the recovery of arrears of leofc Alleged 
to have bean due by the defendants, Kalka, 
Ohheda, Baldeo and L i), who are the sons of 
Bhabbuti. Bhabbuti and Kalka wera the 
original tenauts of the land Both of them 
were acjidged insolvents on the 3rd February 
1913. The present plaintiff was one of tin 
creditors to whom a notice of tli a application 
for insolveroy had gone. The arrears of rent 
now claimed were entered by Bhabbuti aid 
K*lka in their application for ad.ind'cation. 
In fact they had not fallen due till then. 
Nooe of the creditors proved his debt? and 
no Roceiver was appointed to taka change of 
the estate of the said insol van's. 

The present suit relates to the arrears of 
rent of certain land for tbe period from 
Kharif 1323 to the end of Rabi 1326 Fasli, 
The defendant, Kalka, pleaded inter alia that 
no suit was maintainable against him without 
the leave of the Insolvency Court, That 
plea was disallowed by the Court of first 
instance bat accepted by tbe lower Appellate 
Court which dismissed the suit. 

Section 16 of the Provincial Insolvency 
Act (HI of 1907), then in force, prov'dod 
that on the making of an order of adjudica¬ 
tion the whola of the property of ths insolvent 
other than that exempted from attachment 
end sale in exacutioa of a decree would vest 
in tbe Court or in a Receiver appointed to 
take charge of the same and that thereafter, 
except a* provided by the Ac\ no creditor, to 
whom the insolvent was indebted in respest of 
any debt provable uod9r the Ac ■, would, during 
the pendeLoy of the insolvency proceedings, 
have any remedy against the property or 
parson of t ie insolvent in respect of trie debt 
or cimmenoa any snit or other legal procead- 
ing, exojp; with fcha leave of the Ciart And 
on s mil terns as the Court might impose. 
SiOiijn 28 provile? that, excopt demands in 
the naturs of unliquidated damages arising 
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otherwise than by reason of a contract or 
breach of trust, all debts and liabilities, 
present or future, oertain or contingent, to 
which the debtor is subject when he is 
adjudged an insolvent or to whieh be may 
beeome subjest before his discharge by 
reason of any obligation incurred before 
the datecf suoh adjudication, shall be deemed 
to be debts provable under the Act. 

It is admitted that Kalka has not yet 
obtained his discharge. The question for 
consideration ip, whether the arrears of rent 
claimed for the period subsequent to the order 
of ad-udioation tan be deemed to be debts 
provable under the Aat or, in other wordp, 
whether the obligation to pay those rents 
arcse before the dale of the adjudication or 
after susb date. Tbe ob.ijja*ion to pay rent 
is distiDgu’sbable from the obligation to 
pay tbe arrears of rent claimed. The arrears 
arose after tbe date of adjud oation. The 
liability to rent was based on the previous ton- 
tract of tenancy; but the obligation or liability 
to pay the arrears did not arise till after 
tbe adjudication was made. Tbe arrears of rent 
so due starfd on the same footing as a debt or 
liability incurred after the order of ad indica¬ 
tion or the rates or taxes or wages or salaries 
of servants which become paj'&ble thereafter. 
Section 29 provides that the creditor may 
prove for a debt existing at the tirns tbe 
ad. ui.ication is made not payable fill some 
time afterwards as if it were payable presently. 
Section 3 speci6es cases in which prio iry is 
to be given in tbe distribution of tbe pioperty 
of tbe insolvent and, among other cases, men 
tioDs all deb s due to the Crown or to any 
local authority ; and all salaries or wages, not 
exceeding twenty rupees in all, of any clerk, 
servant or labourer for services rendered to 
the insolvent during four mouths before 
the date of the presentation ot the pet i ion. 

If the Court or tbe Receiver takes charge 
of the tenancy of the insolvent and superin. 
tends the coltivation of the land ir.eluded in 
that tenanay, the rent due on accou .t of tbe 
land would be a charge on the produce of the 
Uud and tbe Beceiver will be liable to pay 
those rents before appropriating the produce 
aud distributing it among the scheduled credi- 
tors. If the Court or the Receiver does not 
take oba ge of the cultivation and leaves the 
insolvent to look after tbe cultivation 
himself, it might still be open to him to 
take possession of the crop, provided au ar¬ 


rangement is made for the payment of the 
rent due in respect cf the same and such 
allowance is given for the support of the 
insolvent and his family as might be 
considered necessary. The rents which 
fall dne after the making of the rrder of 
ad*ndication cannot ir any event be tr' ated as 
dfb's e*istiog on the date of tbe miking of 
suoh an order because the liabili'y does 
not arise till some time afterwards It is 
not a liability directly arisi g from the 
previous obligation and 990iion 28, therefore, 
does net apply. 

It is further argued that the plaintiff is 
not c' mpe’ent to commence the suit f r suoh 
arrears of rent against the insrlvent wir.hcnt 
the leave of the Orurt whioh passed the 
order cf insolvency. Bnt the suit dr es not 
relate to a debt provable under the Act 
because the obligation to pay the rent arcse 
subsequently. J n Raghubir Singh v, 
Ram Ohandar (1) the question whether a 
suit would lie for arrears of rent against 
an idsoI vent after he had been adindicated 
as such was not raised or corsidered 

The sppeal is, therefore allowed and the 


case 


nminaea ro the lower Appellate Ccurt 
with a oi.ecti n *o re- admit the appeal under 

its original number ard to di pose fit. afier 

determin ng the other points invdved there¬ 
in in the mar.r er required by law. 7 he cos's 
here ard hitherto will ibide the event. 

m i ’ A r « „ AtpetlaVcwed. 

(l; 12 Ind Cas 1)27; «4 A. 12’; 8 A. L. J. U87. 


PATNA B GH COURT. 

Appeal r cm Appellate Decree 
No 15ft or 1921. - 
June 16, 1922. 

Freient -Mr Justice Coutts and 
Air Justice Adatri. 

Musammat SURAJ JOTfc KUER alias 

Bibi ASHRAFUNNIS8A— Defindaet No. 1 

—Appellant 

t€r 8UM 

Mvsammat ATTAR KUMARI—Plaimtipf 

— Re*p ni en t 

Hindu Law Dayanandis, whether Bind™—Hindu 
widoio-Conversion- Re-marriage- Forfeiture of life, 
estate Hindu Widows Be-mamage Act fXV of 
s. whether includes Hindu, widows after conversion 1 . 

A Dayanandi, that is to saj, a follower of Pandit 
Dayanand Saraswati, the founder of the Arya 
Samaj, is a Hindu, [p 66 J, col. 1 ] 

Bhagwan Koer v. Bose, 8| C. 11; 80 L A 249: 7 0. 
W. N. 896; 6 Bom. L. B. 846; 18 M. L. J. 881; 84 P# 
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&. 1 003; 136 P. L. R. 1903: 8 Sar P. C. J. 643 (P. C.\ 
referred to. 

A Hindu widow after conversion and subsequent 
re-marriage forfeits her rights to her husband’s 
property [p 6 ool. .] 

Matungini Gupta v Ram Rutton Roy, 19 C. 2*9: 9 
Ind Deo *N b • ft -8 «F. B. , Murugayi v Virama- 
pali , » M. 2°6- 1 Ind. .lur. 234 I lnd Deo N. s.) 
I 4 u t Fi<ta Tayaramma v Chatakondu Sivayya, * Ind. 
Oas 60; 41 M. H»7*: - J o M. L. J. 3:7: *4 M L T 1*3: 
(1W8) M W N 626 8 L. W. 480 'F B.), Mohamad 
Umar v Man Koer, 40 Ind. fas. 783: V 1 C W N, 906, 
Rasul Jehan Begum y Ram Surun Singh, 23 C. 689; 

11 lnd. Deo. « n. s i 392. Gouri Churn Patni v. Sita 
Patni, 6 Ind Cas 710; 14 «>. v. N. 340 and Nttya 
Madhav Das v Srinath Chandra Chuckerbutty, b C. 
L. J f>4followed. 

Abdul Aziz Khan v. Nirma, 23 Ind Cas *85; 36 
A .416 II A. L. J. 678, Jlar Saran Das v. A'andi, 11 A. 
8P0; A. W. N. P 88 v)j /7; 6 Ind Deo N s.) 638, 
Gajadhar v. Kaunsilla, Ind r as 76 j 3: A 16 ; 6 
A. L. J. 107 and Mula v Partab, 0 Ind, Cas. 116; 32 
a! 489: 7 A. L .1 417, disapproved. 

Seotion 2 of the Hindu Widows’ Re-marriage Aot 
<XV of '^6 includes all persons who being Hindus 

become widows [p. 66 ', ool 2 .] 

3 ho Hindu Widows’ Re-marriage Act applies even 
to those sects of Hindus, in whbh widow re-marriage 
is recognised 3 he Aot validates the marriage of 
a Hindu widow and still deprives her of her prop¬ 
erty. [p 66 >, col i ] , 

Even in the case of those classes of Hindus 
amongst whom widow re-marriage is recognised, 
a widow would lose her rights to her husband s 
property, unless ifc is established affirmatively, that 
by custom the reoongition of re-ma riage carries 
with it the right to retain the deceased husband s 

estate fp. 6 3, col. »] _ __ 

Har Saran Das v Nandi, 11 A. 330; A. W. V. t 1889) 
77- • lnd Deo »N s. 6 * 8 , Gajadhar v. Kaunsilla, 

1 Ind fas. 7rs|t Hi A. 161; B A. L. J. 107 and Mula 
▼ Partab, 6 Ind Cas. 110; 82 A. 489; 7 A. L. J. 417, 

not followed. . . . , 

A Hindu widow’s right to succession is based 

on the ground that she is half of the body of her 
deceased husband and that she is capable of con¬ 
ferring spiritual benefits on him. " hen she re¬ 
marries Bhe ceases to be hnlf of the body of her 
late husband or to be able to confer spiritual 
benefits on him and she becomes the wile and 
half of the bo >y of her new husband. The reason, 
therefore, for her keeping the estate of her deceased 
husband disappears [p, 66 , ool. 2 .J 

Appeal from a deiision of the Subordinate 
Judge, Darbhanga, 

Mr. H 8 in Jan % for the Appellant. 

Messrs. Su-il Aft .dhab Mullick and Nat6th 
Chandra binha, for the Respondent. 


JUDGMENT. 

Count, J.-—This was a suit for declaration 
of title to and confirmation of possession of an 
eight*anna share in Tanzi Nos. 1300, f 51d 
and 1519 and a two anna-share in Taozi 
No, 1303 in MauzaUsthua. 


The faote are not disputed and are shortly 
as follows: The defendant No. I, Musammat 
Snrai Jote Kner, was ♦he wife of Ramdhari 
Prasad, sop of the plaintiff, Musammat Attar 
Knmari. After the death of Ramdhari Prasad, 
the defendant No. I left her husband's house 
and went to live in t^e house of defendant 
No 2, Muhammad Y*sin, a Muhammadan 
whose mistress she became. Subsequently, 
she was converted to Muhammadanism and 
was married to Muhammad Yasiu. .obe, how* 
ever, still retained the estate of her deceased 
husband and this suit bv her mother in-law was 
instituted to resover the estate on the ground 
that having.re-married she had list all her 
rights in her deceased huebind’s property. 
During the.lif 4 'i ae of her husband both he 
and defendant No. I were D*yanandi% that is 
to say, followers of Pandit Dayanand Saras- 
wati, founder of the Ary a Samaj, and the 
questions which have arisen in this case are 
whether a Dayan mdi is a Hindu, if so, whe¬ 
ther a Hinda widow belonging to this sect 
forfeits her rights to her husband’s prop¬ 
erty on re*roai riage, and whether a Hindu 
widow after conversion and subsequent re¬ 
marriage forfeits her rights to her husband’s 
prnpeity. It has been decided by both the 
O urts belo w that a D k yanaudi is a Hindu and 
tha f , in ascordanse with the Hindu Law, the 
widow of a Dayanandi after conversion and 
re-marriage lo-*es her rights to her husband’s 
property. ‘ Toe suit has acoordiogly been 

decreed and again t this decision defendant 
No. I ba9 appealed. # . 

Toe questions tlat arise in this second 
appeal are the questions I have indisated 
above and Ijshall 6rst deal with the question 
of whether a Hindu widow after conversion 
and subsequent re-marriage forfeits her rights 

to her husband’s property. 

bo far as this Court is oonserned, the 
matter is one of first impression but the ques¬ 
tion ha 9 arisen directly in the High Coqrts of 
Calsnita, Madras, Bombay and Allahabad, 
The decisions in Caliutta, Madras and Bom¬ 
bay are unanimously to the effect that in 
sash a sase a Hindu widow loses her property, 
whereas the Allahabad High Court has taken 
a direstly sontrary view and it is contended 
by the learned Vakil for the appellant that it 
is the Allahabad view whish is correct and 
the view which we ought to follow. The 
argument of the learned Vakil for the appel¬ 
lant is based on the interpretation which hag 
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been placed on seotion 2 of the Hinda Widows* 
Re-marriage Act, (Act XV of 1856) by the 
'Allahabad High Court. The Hindu Widows’ 
Re-marriage Act, it is argred, deals with the 
•ease of Hindu widows who had up to that 
litnf* been h* Id to be incapable of oontraoting 
avid marriage ; hy ihat enactment such 
marriages were legalised and the i'sfus of 
such marriages <*as legitimatized, bit the' 
old Hindu rule of law was le.ainsd that on 
re-marriage the widow lost hor rights to her 
deseased husband’s property, for eestion 2 of 
the Act enacts that "all rights and interests 
which any widow may have in her dscoastd 
husband’s property by way of maintenance 
eball upon her re marriaga oease and it shall 
be determined as if she had then died.” It ie 
contended that widow’’ in this section ean 
only mean “Hindu widow” so that if a Hindu 
•widow shangae her religion and becomes a 
Muhammadan she ie nb longer a Hindu 
widow and if she re marries eejtion 2 of the 
Aet does not apply and she d ies not lose her 
husband s estafco. This is the view whiah, as 
I have already said, has been adopted son. 
sietently id the Allahabad High Court and 
I need ody refer to the last ease on the point 
Abdul Atit Khan v. Nirma (l) whiah followed 
the previous doeidon of that Court. I msy 
mention in this connection, however, that at 
least one of the learned Jadges who was a 
party to that deaision in another ease, expres¬ 
sed a doubt as to the correctness of this view 
but did not dissent baaause of the long 
■oorse of decisions in that Court. The 
Oelautta High Court has tak*n an 
entirely different view whiah has been 
expressed in the judgment of the majority 
in the Full Banah case of Matungini Qup'a 
v. Ram Button Ro V (2). I , that .ace, on aa 
lnle pretation of section 2 of the A*f, four 

of the learned Jadges who decked that of so 

held that it includes all widows who are 
within the scope of the Ait, tha^ is to say, 
all psisonj who being Hindus become 
•widows, and they say that it must fallow 
from this that if any iuih widow marries 
<sbe is deprived of the estate which 
•she inherited bom her Hinda bnsUnd. 
Piicser, J., reaorded a dieseatiug jidgraant 
’being unable to adopt this interp.^tition of 
the section and bis view was the same as that 
-which has been adopted in Allahabad In 

ft) 20 Ind. Cas. 335 35 A. 466, 11 A. L. J. 678 

(2) 19 C. 289; 9 Ind- Deo. » v n. s.) 638 (F. B j. ' 


Madras and in Bombay, so far as the inter¬ 
pretation of the Act is concerned, there haa 
• been a difference of opinion amongst the 
learned Judges, The wording of the 
section is curious and it aertainly lends 
itself to the interpretation whiih has been 
put upon it by the Allahabad High Court 
and by the learned Jadges who have adopted 
the same view, but ths reasoning of the 
majority of-the Fall Bench of the Calcutta 
High Court appears to me to be correct and, 
in my opinion, section 2 of the Act iuilades 
all persons who being Hindus beaome widows 
and that any such widow if she re marries 
los )§ the estate whiah she inherited from 
her deceased Hindu husband. On the inter* 
pretatiOD of the Statute alone, therefore, in 
my opinion, a Hindu widow who beonm 99 a 
Mnhammadan and re marries, loses her right 
to rer husband’s propeity. But even if this 
interpre'atioo be wrong it is not sufficient to 
§ay that if the Act does not apply a Hindu 
widow who changes her religion and re»marriei 
retains her deceased husband's estate. In 
such circumstances we are relegated in 
coming to a decision to the general rnl 9 of 
Hindu Law and in regard to this I think 
there can ba no doubt. 

A widort a right to snsisssmu is based 
on the ground that she is half of the body 
of her deceased husband and that she 
is capable of eonferriog spiritual benefits on 
him. Woenehe re marries she esases to be 
half of the body of her lata husband or to 
ba able to confer spiritual benefits on him and 
she becomes-tbe wife and half of the body of 
her new husband. The reason, therefore, for 
her k epiog the estate of her deceased Kuaband 
disappear* Formerly, by changing her religion 
a widow lest her estate but since Act X il of 
18oOthis is not so. Although,however,shedres 
not lose her estate by a change of religion, it 
seamsil jarthat ehemust lose it by re marriage 
when the whole reasonfor holding the estate 
disappears. -Moreover, ordinarily, both nnder 
the Hindn Law and by the enactment, a Hindu 
widow on re marriage loses her estate. If, 
however, the contention of the learned Vakil 
for the appellant were correct, by doing 
another act which is repugnant to Hinda 
ideas, namely, by becoming a Mnhammadan, 
she wc uld save her estate. Ifc is difficult to 
00D09TY8 that; this oosId be a sorrect view of 
the Hinda Law. 

Looked at from another point of vie*, the 
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contention is equally difficult to accept. The 
estate whieb a Hindu widow has, she has from 
her deceased husband and it is distinitly 
limited in oharaater, one limitation being 
that she loses it if she re marries. She o*n- 
-not get a larger estate than she got from 
her husband, yet it is suggested t-bat by 
•hanging her religion she does in fact 
-enlarge her estate inasmuch as she tan con 
tinne to hold it on re-marriage. I am nnable to 

• arc>pt this contention and in support of the 

• view I have t.aksn I wool! refer to the da¬ 
emons of Wilson, J., and Banerji, J., in the 

. Fall Bench decision in the ease of Matuig'ni 
Gupta v. Bam Button Roy (2). This view bar 
been accepted in the liter cases of the Cal¬ 
cutta High Court. The question has never 
been aonsidered from the point of view of the 
general Hindu Law in the Allahabid High 
Court, but the view I have expressed has 
been generally aaaeptad in Madras and 
Bombay. In all the Courts then in whioh 
•the tna’fcer has been aonsidered from the 
standpoint of the general role of Hindu Law 
it has been held that a Hindu widow after 
conversion and subiequent re-marriage for¬ 
feits her rights to her busbard’s property 
and this ii, in my opinion, the correct view of 
the law. 

It is next contended tba* 1 -, even if this be 
lo, if a Hindu widow belongs to a sett suoh 
as the Arya Samaj in which widow re-mar- 
1 riage is allowed she does not forfeit her rights 
to her husband’s property on re-marriage. 
It is, in the first plaee, urged that this cannot 
be §o beoause it would be anomalous for 
any seat to approve cf widow re marriage 
and'&t the eame time to deprive the widow 
who re-marries of b6r estate. The fast 
of an apparent anoma'l?, however, will not 
establish the correctness of ths eontei- 
tion put forward and I may remark that 
•this is exactly the position orea^ed by the 
j Hiuda Widows’ Rs-marricge Act, The 
' marriage of Hinda widow has beeu validated 
’ but’she is etH deprived of her proparty. It is 
nut urged that the Hindu Widows’ R3«rn*r- 
' riage AO's doesnot apply to etc s of Hindus 
‘ in wbici widow re-mai riage i* resognieed 

• and that consequently section 2 of the Act 
•do* s not apply. I am not prepared to 

acsejt thia proposition, bat even accepting 
it, the question ramaini : “ Woat rule does 

'apply” anl lurj-agai ^ we are thrown back 
iqq'the general *nle of Hindu 4 Law which I 


have discussed above. It may be that sortain 
classes of Hindus recognise widow re-marriage 
either by sustom or as a tenet of their sect, but 
6van where this is so it would be necessary 
to establish affirmatively that this resognition 
carries with it the right to retain the deceas- 
ed husband’s estate for to do so is against 
both the general rule of the Hindu Law and 
against the provisions of the Statute. ( 
doubt whether iu the oiss of any class 
amongst whom widow re-marriage is 
reoognised it has bean established that 
this carries with it the right to retain 
ths deceased husbind’s estate but cer- 
t i.ily in this case it has not been proved. 
In support of the contention of the learned 
Vakil for the appellant we have baeu referred 
to the rulipgs in the cases of Bar Saran Bat 
v. Nandi (3), Qjjadhar v. Kauntilla (i) 
and Mula v. Pattab (5). There is no doubt 
that in the Allahabad High Court the view 
contend)d for by the fearned Vakil for the 
appellants has been general'y accepted, but 
in none of these cases has the general prin¬ 
ciple of Hindu Law been considered. It 
ha9 merely been su'd that because section 2 
of the Act does not apply, therefore, where 
widow re-marrUge is reoognised, the widow 
does not lose her husband’s property, 
but with dus respect to the learned 
Jadges who desidei these cases thia does 
not disposs of tie matter. If the 
Act does not apply we must fall back 
on the general role of the Hindu Law, and 
this is that a widow loses her property 
on re-marriage. This is the view which 
has beeo taken in the other High Courts 
and I wool! refer to the deiisions in the 
fdsos of Af urugayi v. Viramapali (6), which 
has been followed in a series of cases 
endiog with the case of Vitta Tayaramma v. 
Chatakondu Sivayya (7), Mohamid Umar v. 
Man Koer (8), ttatul Jehan Begum v. Bam 
Surum Singh (9), GourifOhurn Patni v. Sita 
Patni (10). and Niiyi Madhav Da$ v. Srinath 

Ohandra Ghuckerbutiy (11). 

13) 11 A. 330- A. W. N. (1889) 77; 0 Ind. Dec. 
(N. b.) 638. 

(4) l Ind. Caa. 701s 31 A. 161; 6 A. L. J. 107. 

(5) 6 Ind, Jaa. 10; 32 A. 489, A L. J. 417. 

(6> 1 M 220; 1 Ind Jar. 214; l Ind. Dcc.(n. a.) 149. 

17) 48 Ind Gas. 60; 41 M. 1078; 35 M. L. J. 317; 24 
M. L. T. 18*, i I9i8) M. W. N 625,8 L. W. 48)(F B ). 

( 81 40 Ind Caa 783, 21 0. W. N. 900. 

(9) 22 0. 58* 11 Ind. Dec. (n. a ) 392. 

(10) 6 Ind. Caa. 7l0; 14 C. W. N. 41. 

(U; 8 Q. h J. 512, 
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The last cmtaattan u tbit a Diyamnli 
is not a Hindu. It is somewhat difficult 
to defiae the term Hiada and there are 
several cas(e3 and ceo's who, although non¬ 
conformist*, are still classed as Hindus. 
I oan find no decision on the question of 
whether Uayanandis are Hindus. The sect 
which approaches most nearly to the Day*- 
nacdip, however, are the Brahmo*, and in 
the case of Bhagwan Koer v. Boss (12) in 
which their Lordships of the Privy Coun¬ 
cil difcassed this question of whether Brah- 
mos are H’ndos or not they have said : 
“The learned Judges of tha Chief Court 
examined the literal u*e bearing upon the 
Brahmo society : they had before them mcch 
important evidecca with referecc3 to the 
Brahmo* and the relation of their princ*- 
pies and their organisation to the Hiadu 
system; and they came to the c noln^ion 
that a S»kh or H’ndu by beoomhig a 
Brahmo did not necessarily cease to belong 
to the community in which he was born,** 
We may, therefore, now lake it as settled law 
that Brahmos are Hmdns. Their creed is 
dirreted again t oaste and idolatory and the 
object.of the founder, Raja Rammohan Roy, 
was to found a pure monotheistic religion Toe 
, efcfc of DayanaDdis was founded by Pandit 
Dajanand Sara^vati aid it-iincw koown 
as the Arya Samaj and it too is directed 
against caste and idolatory hot they fdlaw 
the Vedas; and as Dr. Gear in his Hindu 
Code tus §aid: “If the B.ahmo9 are 
Hiodus the Arya Samajists are more so 
teoause though professing to be mouolhesiste 
they b/leve in tte spremacy of the Vedas’* 
(Gour’s Hindu Code, 19.9, page 182, para¬ 
graph 30 D. In mr opinion there can be 
no doobl that the Dayaoaadis are Hindas. 
This being so the defendant No. I in this 
case was a Hindu, she cautioned to be 
a Hindu up till the time she adopted the 
Muhammadan religim and for the reasons 
I have given she has forfeited her right 
to her husband’s estate on her ra marriage. 

The - Suit ha?, therefore, been ii*h ly dec- 
reed in bith the Courts below and I would 
dismiss this appeal wjth sosts. 

Ad-mi, J.-^I agree. ‘ f 

' 8 * D * ’' * " ' ' 

. Appeal dismissed. 

(12) 81 C. l’i 30 I. A. 240, 7 C. W. N. 895; 6 Bom, 
L. R. 845; 13 M. L J. 381; 8 k P. R. 1903; 185 P. L. R. 
lbOi; 8 S»r. P. 0. J, 643 (P. 0.). 


OUDH JUDICIAL ‘"OMMISS ONER'S 

COURT. 

Second Civil Appeal No 338 of 1921. 

December 2, i92t. 

Pretent :—M-. L'le, A J, 0 
SHEO LAIQ SINGH—Dependant No. i— 

Appellant 

te’BUS 

AUSAN SINGH AND others—Pliintiffs— 

Respondents 

Civil Procedure Code (Act V of 'GO^, 0 HI, r 6 — 
Pleader's duties and resp msibilities—His appointment , 
determination of — Notice to Pleader, notice to client. 

When a Pleader accepts a brief, it is his dnty to 
attend to hi9 client’s interest throughout the pro- 
ceedings in the case unle-s his appointment be 
determined with the leave of the ’ourc by a writing 
signed by him or his client and filed in Court 

In an appeal filed by a Pleader, a notice of the 
date fixed for hearing was served on him On that 
notice, the Pleader made the following entry, “The 
appellant should be informed He has his papers 
with him and has not left his address with me.” On 
the date of hearing no body put in an appearance : 

Held, rejecting the appeal, that the appellant must 
be deemed to have had notice of the date fixed for 
hearing 

Appeal from a decree of the Offisiatiog 
Subordiiate Judge, Uoko, d»ted theii7r.h J »1 y 
1921, modifying a deire? of the Munsif, 
Purwa, dated the 28 h January 1921. 

JUDGMENT.—Nj ooe appears in support 
of this app-at. The appeal was 61td by Mr. 
Makian Lai Misr*, a PIsaier of this Court, 
and notise of the date fixed for hearing was 
served on him Oa that no io he ha* 
w.itten as foil »wp;—‘T ue appellaLt should 
be informed. Hi has hi? papers with him 
a-d has not left bis address with me." 
Tnis is an extraordinary statement t> be 
made by a Pleader. Woeo a Pleader accepts 
a brief it n his duty to attend to hie 
•lient'c interest throughout the proceedings 
in the case nnle^s his appoint mint be 
determined with the leave of the Court by 
a writing signed by him or his client and 
filed in Court. R d? 5 of Order HI of tbs 
First Schedule of the Civil Procedure Code 
provide? that any process served on tbe 
Pleader of any parly shall ba presumed to 
be duly commuoiottad and made koown to 
the party whom the Pleader represent* and, 
unless the Court otherwise direct?, shall 
be as effectual f^r all purposes as if tbo 
same bad been given to or served cn the 
party in person. As no appearance . has 
been made, though the appellant has had 
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notice of the date fixed, the appeal moat 
be and it hereby is rejeoted. 

N, H. 

Appeal dimmed. 


LAHORE HIGH COURT. 

Sicond Civil Appial No 135 of 1918. 

December 17,1921. 

Present: —Mr. Justice Ohevis and 
Mr. Justice Campbell. 
DHANNUN ano another, minors, through 

Musammat BALL* thbir Giund mother 
— Plaintiff*—Appellants 

versus 

Musammat BH4GWANI—Difindait — 

R»CP0‘ dfnt. 

Custom—Proof Gift-Re-marriage of widow in 
donee's line—Collaterals of donor , rights of t 

Custom must be proved by evidence and Courts 
cannot deduce the existence of one custom from that 
of another. It is not the function of a Court to say 
what a custom ought to be, its duty is confined to 
enforcing such customs as are shown to exist, [p. 556, 
col I.J 

The existence of a custom enabling the descend¬ 
ants of a donor to deprive the widow of the last 
male holder of the donee’s family of her life-estate 
on her re-marriage cannot be presumed by analogy. 
A person relying upon such a custom must prove it. 
[p. 656, col 2.] 

The heirs of a donor may succeed eventually to 
an estate gifted by their predecessor, but their 
position is not necessarily the same as that of the 
heirs to an estate whioh has descended by succession 
from a common ancestor. The latter are members 
of the family of the deceased male holder, the former 
may not be, [p, 656. cols I & 

The re-marriage of a widow means something 
more to the members of the family than to stran¬ 
gers Suoh a marriage might seem to the late 
husband’s family equivalent to misconduct while by 
a donor's descendants it might only be regarded as 

an exouse for getting possession of the land. [p. 556, 
col. 

Betond appeal from a decree of the D‘i* 
tn'cS Judge, Hoehiarpur, dated the 20.h 
October 1917, affirming that of the MuD9if, 
Fire! Class, G*rh Sha»k*r, D striat Hoshiar- 
par, dated the 16th March 1916. 


Lala Fakir Ohand t for the Appellants. 

Mr. N. 0. Pandit , for the Re^pcnient. 
JUDGMENT.—The following pedigree 
table is neseseary for the understanding of 
this appeal:— 


RURA 



r 



Jaura 

Musammat Bholi — 


1 

Bakhta 

r 

Ralla 

1 

M ula 


s , i 

Ditto. Jamiat 

1 

Wnzira adoptedl 

1 


(dead —Musammat Bhagwani 



^defendant.; 



\ 

» 


r ~~ 



Dhannu 

Ralla 





plaintiffs. 

The land in suit was gifted by Jaara either 
to Musammat Bholi or to her son Jamiat. 
It is eontended that the statement in the 
lower Appellate Court's judgment that 
Jamiat was the donee is iosorrso 4 , bat the 
point is not material for oar present purpose. 
Jamiat in any sa«e held the land and on his 
death it went to Wazra, h : s adopted son, 
and after Wazira’s death to his widow 
Musammat Bhagwani. The plaintiffs saed 
for possession on tbe groaod that Musammat 
Bhagwani by re-marriage had fofeited her 
rights in the estste, and that they as descend¬ 
ants of Jamiat, the donor, were entitled to 
susoeed to it on the extinsion of the line 
of tbe donee. N > sltim bas been made by 
the plaintiffs on the ground of their relation¬ 
ship to Jamiat. 

The First Court dismissed tbe suit and after 
a rarpand the order was upheld on appeal by 
tbe District Jadge. The plaintiffs have pre¬ 
ferred ^ seaond appeal with a certificate on 
the question of Anatom, w nether, if the widow 
of the last owner in the line of a donee re¬ 
marries, the land reverts to tbe donor's 
line in tbe presents of daughters of tbe 
origioal donee. 

Jamiat apparently had left daogthers but 
Musnmmat Bbagwaai was the only defendant 
and she did not in her pl^ai sonteet the suit 
on the grouid that these daughters were io 
existence She den ed that tbe property 
belonged to Jaara and denied her own 
re-marriage or uoehattity. The question 
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whether the line of the donee was altogether 
extinct, was pat in issue by the learned 
District Judge, for the first time, when he 
ordered the remand. 

Before aonsidering the effect, if any, of 
the existence of these daughters it » necas- 
eary to determine the question whether the 
remarriage of Mmammat Bbagwani would 
entail reversion of the estate to the family of 
the original donor if there were no other 
representative of the desaendants of the 
donea. The gift by Jaura has been held to 
he a fast, and the learned D‘strict Judge 
has also held that the tie between Musummat 
Bhagwani and a man named Maya, with 
whom she is held prjved to be living, 
accounts to a marriage. 

Ccuosel for the appellants has been unable 
to point to a single instance of the widow of 
the last descendant of a donee losing her 
estate to the deseendants of the donor by 
re-marriage. He ha9 asked us, however, to 
hold that this is the srstom by inference 
from the fallowing general rules of the 
Customary Law : - 

(1) when an owner of land dies without 
ieiue his widow succeeds to his estats ; 

(2) this sustom, at any rate in the case of 
Hindu tribes, is derived from the widow’s 
right to maintenance from the estate ; 

(3) the widow holds a life-estate with 
strictly limited powers of alienation in the 
presence of near agnatic heirs of her deeased 
husband ; 

(4) on her remarriage she Lses her life- 
estate in favour of those agnatic heirs ; 

(5) on the extinction of the line of 
deccendants of a donee the land giffed 
reverts to the male dercendants of the 
original donor. 

It is also argued that the descendants of 
the donor would have the same right to 
eontest alienations by a widow of gifted jrjp- 
erty aB woold be potsesstd in regard to 
other property by her husband's agnates, if 
there were aiy, and that, therefore, the rtlj 
of reversion on re-marriage must be taken to 
be the tame. v 

Custom, however, must be proved by evi- 
denoe and Courts cannrt deduce the existence 
of 0 D 6 custom from that of another. It is 
not the fonstion of a Court to say what a 
custom ought 'to be, ite duty is onfiLed to 
enforcing such eastern' as are shown to 

esiett The heirs of a donor may succeed 


eventually to an estate gifted by their pre* 
decessor, but their position is not necessarily 
the same as that of the heirs to an estate 
which has descended by succ9Ssion from a 
common ancestor. The latter are msmbers 
of the family of the deceased male holder, 
the former may not he. The re marriage of 
a widow means something more to the 
members of the family than to strangers. 
Such a marriage might seem to the late 
husband's family eqnivalent to misconduct 
while by a donor’s deecsndants it might only 
be regarded as an excuse for getting posses¬ 
sion of the land. In any case, we are not 
prepared to say without positive proof that 
there is a custom applicable to the parties 
now before us enabling the descendants of a 
donor to deprive the widow of the last male 
bolder of the donee’s family of her life-estate 
when she re-marries. 

It ip, therefore, unneesnsary to onsidsr 
other points which might aris9, such as the 
position of Jamiat’s daughters and tbs 
agnates of Wazra, Mutammat Bbagwani’s 
Brat husband, who himself was an adopted 
boo of or donee from Jamiat. 

The appeal fails and is d'sniesad with 

OOSt8, 

Z. X. 

Appeil dttmiitecL 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Finer Civil Appcal No. 31 ov 1921. 
December 23, 1921. 

Present ;—Pandit Kanbaiya Lai. J. C. and 

Mr. Lyle, A. J. C. 

MUHAMMAD YAQUB KHAN— Dkpakdant 

—Appilljbt 
t erm* 

MUHAMMAD SHAHID ALI KHAN— . 
Plainiipp— RspPOJIDKaT. 

O’ldh Estates Act (l 0 / 1869J, #. 2— Will, require• 
merits of Family agreement embodying testamentary 
instructions—Family agreement, binding nature of— 
Construction of document—Document to be interpreted 
us a whole—Interpretation to be consistent. 
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A Will as defined by section 2 of the Oudh Estates 
Act is a legal declaration of his intentions by a testator 
with respect to his estate which he desires to be carried 
into effeot after his death. It has to be in writing and 
registered in the manner required by law. It need 
not be in any particular form. It must contain a 
declaration by the testator of his intention regard¬ 
ing the devolution of his estate after his death, 
[p. 65h, col, 1 ] 

In all cases the primary duty of a Court is to 
ascertain the true intention of the testator from an 
examination of the entire Will, The Court is in fact 
entitled to put itself into the testator’s chair and 
say what, haying regard to the language used in the 
different clauses when read together, his intention 
was. [p. 659, col, 2.] 

If a consistent interpretation can be placed on all 
the clauses of a document it should be adopted in 
preference to any other which might lead to incon¬ 
sistent results, [p 559, col. 2.} 

A family settlement is binding on the parties 
thereto because the object of suoh settlement is the 
reconciliation of existing differences and the avoid¬ 
ance of future disputes [p. 561, col. l.J| 

Khunni Lai v. Gobind Krishna Xarain, 10 Ind. Cas. 
477; 83 A. 356; 16 C. W. N. 646; 8 A. L. J. 552; 13 C. 
L. J. 576; 13 Bom. L. It 427; 10 M. L. T. 25; (.911) 
1 M. W. N. 432: 21 M. L. J. 645; 38 I. A. 87 <P. (J.) 
and Gandharp Singh v. Ninnal Singh, 64 Ind. Cas. 
325; 2 t O. C. 300; 6 O. I>. 529, referred to 

Three brothers K,, JJ/. and A entered into a family 
agreement which recorded that they would have no 
power to make a gift or Will of their properties in 
favour of any person other than their children and 
wives of equal status, (aulad waazivaj najib-ut-tarfain ), 
that after they died their najib-ut-tarfain children 
and widows would be their heirs and representatives 
and that children and widows as were not najib-ut- 
Jflrfain would be entitled only to maintenance. But 
■ that if any of them died without najib-ut-tarfain 
issue, then their issue who were not najib-ut-tarfain 
would inherit. This agreement was duly signed 
and registered A. died childless and the question 
was whether the above agreement constituted a Will 
on the part of A. whether it was binding on all the 
brothers and if so what interest in A.’s property was 
taken by his najib-ut-tarfain widow’; 

Held, (1) that the agreement constituted a valid 
Will on the part of A. ae it satisfied all the. require¬ 
ments of a Will under seotion 2 of the Oudh Estates 
Act to which the parties were subject; [p 660, col. 1.3 

• 

Uurperehad v. Sheo Dyal, 8 I. A. 259 at p. 276; 26 
W- K, 66, 8 Sar. P. C. J. 611; Bald. 25; 8 Suth, P. C. J, 
304j Rafique & Jackson's P. 0, No 4] (l\C.: f Haidar 
v. Xasudduk Rasul Khan, 18 O. 1; 7 I. A. 82; 5 
Sar. P. 0. J. 629; 9 Ind Dec. (n s.) 1 (P. C.), Balraj 
Kuar v. Mahadeo Pal 8ingh, 44 Ind. Cas 69; 20 O. C. 
i Kalian Singh v. Sanical Singh, 7 

A ‘ W. N. 0884. HH7; 4 Jnd. Deo (n. s.) 378 

ncofl ,!? Ura Das v BhiUcan Mai, 19 A 6: A. W. N. 
(.1896; 17Is 9 Ind. Deo in. b.) Jl, referred to. 

(2) that by the family agreement all the brothers 

, fc * le * r r, *gbts of succession to each other 
Whicn they had under the Oudh Estates Act and 
tna the agreement was binding on them as well as 
04 all pereoDB olaijning through them; [p, 5C0, col, 2,] 


(8) that under the Will of A. his widow succeeded 
to bis property absolutely with full power t<> 
bequeath it to any person she liked, [p. 559, col. 2.J 

Appeal from a decree of the Subordinate 
Judge, Rae Eareli, dated the 8th March 

1921. 

Mr. Niamat Ullah, fer the Appellant. 

Mr, M. UWtm, for the Respondent;. 

JUDGMENT.—The dispute in this case 
relates to a 6-pies share of an estate compris¬ 
ing a 4-annas share out of 17 villages, forming 
the Pahreman estate. The estate is entered at 
No. 197 of List I aid No. 67 of L ; st HI ap. 
pended to Act I of 1869. Karam Ali Khan 
held a 4-annas share in the said estate. He 
had three brothers, Ahad Ali Khan, Muzaffar 
Ali Kban and Raza Ali Khan. Raza Ali Khan 
died leavirg a widow, Af usammat Umrao Bibi. 
There were apparently some disputes between 
Karam Ali Kban and his brothers about the. 
estate. On the 25th February 1884 Karam 
Ali Khan, Abad Ali Kh^n and MnzafTar Ali 
Khan executed an agreement under which 
it was arranged that the 4-annas share held 
by Karam Ali Khan in the estate should be 
divided into 5 equal parts cf 9 pies 12 kiranta 
6acb, one part going to eaoh of the three 
brothers, one part to their mother, Musam- 
mot MunDi Bibi, who was then alive, for her. 
life with reversion on her death in favour of 
her eons and the fifth part to Muaammat 
Umrao Bibi, the widow of Raza Ali Khan, 
with a power to deviee the came in writing 
in favour cf any one cf the three surviving 
brothers of her bueband whom she might 
choose. Out of the 9 pies 12 kiranta 
allotted to Ahad Ali Kban, 3 pies 4 kiranta - 
were g ven to his wife, Muaammat Hasbmal 
Bibi, for her life with reversion to Abad Ali 
Khan aod his personal heirs (tcaria zati ). 
Muaammat Munni Bibi died in 1890 and in 
accordance with the agreement her share- 
was equally divided amoDg her three surviv¬ 
ing sons. Ahad Ali Khan thns became . the, 
owner of a 9 pies 12 kiranta thare and 
Karam Ali Kban and Muzaffar Ali Kban 
became the owners of a 12 pies 16 kiranta * 
share each.. Muzaffar Ali Kban dted- 
in 1895 and bis ebare devolved, on his; 
two surviving brothers, Karam Ali Khan, 
and Abad All Khan. The share of - Ahad' 

Ali Khan thus amounted ■ to 16 pies. 




iSDIAll oases. 



MUHAMMAD YJQUB KHAH V . MUHA - M4D ?H kHlD ALI £HAW, 


Ahad Ali Khan sold his entire share in 5 
villages. He alio gave his share in a sixth 
village to bis wife, Musammat B*ndi Jan. H9 
had tl u< a 16 pies share left io 11 villages. 
He died cn the 4th April 1911 leaving two 
widows, M us am mot Hasbmat Bibi and Vf wjim- 
mat Bandi -'aD, surviving him. M us mnat 
Hasbmat B bi was an Me biradri wife. 
Musammat Bandi Jan is said to have been a 
prostitute whom he bad married. Oo bis 
death mutathn of names was effected in res- 
pe«t of the said 16-pies share in favour of bis 
two widows in equal shares. Musimmat 
Hashmat Bibi subsequently transferred her 
original 3 pies intrants share in 17 vlUges 
along with her two pies out of the 8-piss 
share in 11 villages to her sister’s son, 
Mustafa Khar, keeping only a 6'piea share in 

the 11 villages to herself. 

Musammat Hasbmat Bibi died on the -5th 
Oo'otter 1919. Oo her death the defendant- 
appllant, her brother’s son, who wes her heir 
under the Muhammadan Law, obtained 
possession of the said 6 pies share and get 
mutation of names effected in his favour. 
The plaintiff respondent is the son of a 
daughter of Karam Ali Khan. He bases his 
claim to that share on a Will executed by 
Karam Ali Khan on the )2fth September 
1918. His contention is that Karam Ali 
Khan eucoHeded to the entire property left by 
Ahad Ali Khan under eeotion 22 of Act I of 
1869 in preference to Musammat Hashmat Bibi, 
hie widow. The defeodant-appellant, however, 
contends that by virtue of clau*e 11 of the 
agreement of the 2oth February 884 
Mtsammat Hashmat Bibi besame entitled to 
the entire property left by Ahad Ali Khan on 
hie death and that Karam Ali Kban was 
excluded from inheritance and bad in any 
event no title to the property in question. 

• The learned Subordinate Judge found teat 
•Luse 11 of the agreement cf the 25 h 
February 1884 operated as a testamentary 
d sposition by Ahad Ali Khan of his share 
in favour of his wife, Musammat Hashmat 
Bibi, but notwithstanding that finding 
he decreed the claim on the ground that 
by virtue of that disposition she was not 
entitled to anything more than a life 
interest atd that Ka-am Ali Khan had a 
vested interest therein, which devolved 
on his death on the plaintiff-respondent. 

The defendant appeals. 

fl)® question for coneiderat-OD is 


whether clause 11 of the agreement of the 
25th February 1884 operand *s a testamentary 
disposition by Ahad A i K^an in favour of 
his wife, Musammat Hasbmat Bibi, giving 
her an absolute esta'e in the property left by 
him at the time of his death. It aDpears 
that after the agreement of the 25th February 
18*4 an attempt was made by Karam Ali 
Khan to resile from it, but a sait was filed 
by Ahad Ali Khan for recovery of possession 
of the property awarded to him, wbish wag 
decreed on the 18th August 1884 (Exhibit 
A-l). In that suit it was held that the 
agreemont was binding and enforceable. 
Paragraph 2 of the agreement dasoribed 
the manner in whioh the 4 annas share of 
the estate was to be divided and me* t onad the 
l mited rights which Musammat Mu »ni B bi, 
the mother of the execafcants, and Munammat 
Umrao Bibi, the widow of Raz* Ali Khan, 
and Musammat Haihmat Bibi, the wife of 
Ahad Ali Khan, were to D0^so9sin the shares 
respectively allotted to them. Paragraph 5 
stated that Karam Ali Khau and his brothers, 
who were parties to the agreement, would 
have no power to make a gift or Will in 
favour of any person other than their o“»ildren 
and widows of eqnal statue (aulad toa azun) 
najib ut tirfain) but they would not be 
debarred from alienating their personal 
shares by sale o p mirtgage in case of necessity. 
Paragraph 10 described the manner in which 
the lambardari nf the 4-annas share of the 
estate was to devolve. Paragraph 11 stated 
that after them the : r nanb-ut-tar fain ehil *ran 
and wives (aulad ivi aiwij) shall be the’r 
heirs and representatives in respect of their 
shares and suoh of their children and wives, 
as were not najib»ut^tarfain wru'd only ba 
en*i led to maintenance as agains; the naib- 
ut tar fa in one 3 , and that if any co sharer 
was devoid of najib*ut-tarfa'u issues then 
those who were not najib*uUtcafain would be 
entitled to get his share. The decision of the 
appeal turns on the construction to be pla«ed 
on the last clau c e in the light afforded by tb9 
language used in that clause and the other 
parts of the agreement. 

It ic not disputed that Ahad Ali Kban 
was the next younger borthar of Karam Alt 
Kuan ani that in respect of the share 
assigned to him by the agreement be was 
governed by section 22 of Act l of 186 K If 
there was no testamentary disposition by 
Ahad Ali Khan and no family arrangement 
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binding on Karam Ali Kbau exlculing him 
from inheritanoe in the presense of Aluiimm it 
Hashmat Bibi, the widow of the former, 
Kar&m Ali Khan would have been entitled 
to the share left by Abal Ali Khan at the 
time of his death nnder section 22, clause (6), 
read with rection 14 of the Act. A Will is 
de6ned by section 2 of that Aot as a legal de¬ 
claration of his intentions by a testator 
with re3pett to bis estate, which he desires to 
be carried into effect after his death. It has 
to be in writing and registered in the manner 
required by Ww. It need not be in any 
particular form. It must contain a decora¬ 
tion by tbs tes’atcr of his indention regardiog 
the devolution of his estate after his death. 
The declaration male in paragraph 11 of the 
agreementsays:—"Afterusourn ijit»u(~iarfain 
children and wives shall b* our heirs, and 
representatives in respect of cur shares and 
such of onr children and wives as be not 
najibut»taifain shall be entitled to main¬ 
tenance only as agaioet n*jib*ut-tarfain ones.” 
It gives preference to naji • (-i.rfuin children 

and ahlebtradri wives ov*r non na.ib-ut- 

«• © * 

ia'f'tn issues and non able biradri wives. At 
the same time it declares that the former 
shall in the first instance ba the heirs and re¬ 
presentatives of tbe executants after their 
deaths in respect of their shares in the estate.' 
The declaration of the intention is there. The 
time when it is to take effect is also men¬ 
tioned The persons in favour of whom ' the 
deslaration is made are also specified by a 
description of the class to which they are to 
belong. The manner in which the distribu¬ 
tion it to be made between tbe wives and 
obiliien, so taking under the Will, is not 
stated, but that difficulty does not here arise, 
because it is admitted that Ahad Ali Kban 
left no children na ib-ut tarf ,in or otherwise, 
surviving him but had only two wives, 
Musammat Hashmat Bibi and Musammat 
Bandi Jan, who survived him. The former 
was an able biradri wife, the latter was not. 
The devise must, therefore, t<*ke effect in 
favour of Musammat Hashmat Bibi and she 
beoame consequently entitled to the property 
composed in the agreemsnt, which her hus¬ 
band left at bis death. 

It is argued on behalf of the p'fiotiff- 
respondent that clause 5 of the agreement 
givts no power to tbe executants to make a 
gift <r Will in favonr of any bat tbe oMldren 
And wives of e^uat status and tbftt if clause 


11 be treated as a testamentary disposition 
by them in favour of children and wives cf 
equal status and in their absence in favour 
of the children, born of non-najib-ut-tarfain 
wiveo, an inconsistency would be created 
which the executants could never have con¬ 
templated. But tbe agreement must be read 
aa a whole; and if a consistent interprets* 
tion can be placed on all tbe clauses, it 
shoe Id be adopted in preference to aoy other 
which might lead to inconsistent remits. 
Clause 5 evidently refers to circumstances 
where there are children and wives of equal 
status and also of an inferior status. It 
debars the executants from making a gift or 
Will in those circumstances in favour of any 
but the children and wives of equal status, 
for tbe same intention runs in clause 11 
also, where preference is given to 'naiib-ut- 
tarfain children and wives over non najib m<- 
tnrfatn ones but tbe latter are not absolutely 
excluded. In all cases the primary duly of a 
Court is to ascertain the true iolention of the 
testator from an examination of the entire 
Will. The Court is in fact entitled to put itself 
into the testator’s chair and say whether, 
having regard to the language used in the 
different clauses when read together, his 
intention was to debar non naiib ut-tarfain 
absolutely from receiving the benefit of a 
gift or Will or only relatively when najib^ut * 
tarfain children were also in existence. 
There was a non ahU biradri wife here in 
existence, whom Musammat Hashmat Bibi 
allowed to remain in possession of an 8-pies 
share, but by virtue of clause 11 Musammat 
Hashmat Bibi had become entitled to 
the entire estate as the sole able biradri 
wife of Ahad . Ali Kban and it was 
open to fcer to forego any portion of it in 
favour of Musammat Bardi Jan. A special 
provision bad been made for tbe maintenance 
of Musammat Hashmat- Bibi during the 
lifetime of Ahad Ali Khan by the grant of a 
3 pies 4 JtirarJt share to her for her life, 
became Ahad Ali Khan hid married a 
prostitute who was livmg with him. Where 
it was intended by the agreement to give the 
fem les, including the mother of the execut¬ 
ants aLd the widow of Baza Ali Kban, a 
1 mitfd interest, the agreement specifically 
said so. Wheie it was intended to plaoe no 
cuob restriction no limitation was mentioned. 
The devise in favour of Musammat Hashmat 
Bibi was absolute and claueo 11 cannot bf 
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read as prescribing a line of inheritance 
varjiog the ordinal y role of succession. 

In Hurpershad v. tibeo Dyal (l)a declara¬ 
tion made by a toluqiar in regard to the 
devolution of his estate after bis death in 
reply to certain enquiries addressed to him 
by the Government was held to amount to a 
testamentary disposition whioh he intended 
to be tarried into effect after his death. In 
Haidar Ali v. Tasaddu't Rasul Khan (2) 
a written statement made by a taluqdar in 
reply to enquiries made by the Government 
regarding his succession war treated as a 
Will within the meaning of sestion 2 of 
Act I of lb69. In Balraj Kuar v. Mohadso 
Pol Singh (3) a document signed by a person 
containing relevant particulars rclatirg to the 
history of his estate and a deslarati n as to 
who was to be his successor in pursuanc9 of 
an advertisement appearing in a paper, 
announcing the iniention of the advertiser to • 
pieparea compilation, showirg the family 
history of the Taluqdars of Oudh, was treated 
for the purposes of Hindu Law as a testament¬ 
ary declaration by him of his intention with 
respect to his property, which he deBired 
to be carried into effect after his death. In 
Bali an Singh v. Sanuol Stngh (4) and 
Mathura Das v. Bhikhan Mai (5) testament 
ary statements in official papers were simi¬ 
larly. held to operate as Wills. 

Muiammat Hashmat Bibi tai relied on the 
agreement cf the 2ith February 1884 in the 
mutation proceedings which were instituted 
after the death of Ahad Ali Khan. She 
subsequently Bled a suit for dower in whioh 
she rUnwed a reduction on accDunt of the 
£th share to which she was entitled under 
the Muhammadan Law, but, in view of the 
fact that Karam Ali Khan wss denying her 
title to the estate, her desire to sue for the 
reoovery of her dower which was in any case 
secuied before her claim bsoame barred by 
limitation can easily be understood. She was 
in possession of the es'ate of her husband 

(l) 3 I. A 259 at p. 276; 26 W. R. 55; 3 Sar. P. C. 
J. 611; Bald. 2cj 3 Suth. P. C. J. 301; Rafique & 

Jackson’s P. C. No 41 P. 0.*. 

(2/ 18 C. 1; 17 I. A. 82; 5 Sar. P. C. J. 52?; 0 lad. 

Deo. (n. s ) 1. 

13) 44 Ind. Cas. 59; 20 O. 0. 360; 4 0. L. .T. 589. 

(4) 7 A. 163 (P. C.); A. W. X. (1834) 337; 4 Ind. 

D \5) l 10 8 A* 7 'Oi A. W. N. (18.0) 171| 9 IuO- Dec. 

(w.».) Ill 


joiatly with Muiammat Bandi Jan; bat the 
possibility of Karam Ali Kuan seeking to 
dislodge her from her possession had not 
ceased,, when the suit fordower was filed. She* 
only wanted to strengthen her hands by 
having a second string to her bow and it 
•annot be legitimately slid that by allowing 
a reduction from the d?wer to the extent 
of the share of the estate to which she 
would have baen entitled under tha Muham¬ 
madan Law she surrendered her rights uoder 
tha agreemsnt or testamentary disposition of 
the 25th February 1884. 

The learned Ocunsel for the plaintiff re¬ 
spondent does not contest that if clause ll of 
the agreement operates as a testamentary dis¬ 
position in her favour she would ba entitled 
to an absolute estate. He also does not 
content that on that interpretation Karam 
Ali Knan would not be entitled to any 
vfs l ed interest in the share left by Ahad J 
A:i Khan, The defendant-appellant is the 
rightful heir of Musammai Hashmat Bibi, 
and the plaintiff respondent, who claims 
through Kiram Ali Khan, has no right to oust 
him from his pcss?8iioD. 

Toe nex\ question for con ((deration is 
whether the p ; a : ntiffcrespoadent was excladed 1 
from inheritance in the presence of Musammat 
Hashmat Bibi by the agreement of fami’y' 
settlement, aforesaid, and if so, had he any 
right to briog the suit. The effect of clause 
11 of the agreement was that the share of e ich 
of the executants was to deroi /e on his death 
on his wives and children, who were naiih ut - 
tarjain , to the exclusion of others, and* 
that each of them agreed to the exclusion- 
of himself, if the other left persons of the' 
olass mentioned in clause 11 in existence at' 
the time of his death. In other word*, 
K^ram Ali Khan agreed to forego his right* 
under section 22 of Act I of 1869 as the- 
brother of Ahad Ali Khan to saotesd to 
his share, if Ahad Ali Khan left a widow, 
and it is not open to him or to the 
plaintiff*re3poadent, who claims through him, 
to go behind that agreement in order 
to claim a right which was surrendered 
at that time. As explained ia Khunni 
Lai v. Qob'.nl Krisina Narain (ol 4 

. (6) 10 Ind.C;i3. 177 33 A. 353; 15 C. W. N. 515; 8 
A. L. J. 55 13 U. L. 3. 575; 13 Bom. L. R. 427; 10 

M. L. T.2'i; (1911 j l M. W. X. S3J; 21 M. b. J. fli&j 
83 I. A. 87 »P. C.;, - f 
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and Qandharp Singh v. Nirmal Singh (7) 
a family settlement is binding on the parties 
thereto because the object of each settlement 
is the reconciliation of existing differences 
and the avoidance of future disputes. It 
has already been pointed out that the agree¬ 
ment was held to be binding and enforceable 
in the previous suit to whioh Karam Ali 
Khan and Ahad Ali Kbau were parties. 
If Karam Ali Kb*u then agreed to his 
exclusion in the presence of the widow of 
Ahad Ali Khan he had no right which he 
omld have conveyed to the plaintiff- 
respondent. 

It is unnecessary to consider whether 
Mus\mmat Hashmat Bibi was al 90 entitled 
to a lien for her dower, 
b The appeal i9, therefore, allowed and the 
•laim of the plaintiff-respondent dismissed 
with costs throughout, 

N. H. 

i Appeal allowed . 

(7) 54 Ind.Cas. 325; 22 0. C. 300; 6 0. L. J. 629. 
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thattliu surplus should bo paid equally lo the three 
branches of the family. This was adopted in a 
decree of 1888 to whioh the respondents’ branch was 
a party : 

Held , ■ 1) that there was uo gift of the whole prop, 
erty to the idols; [p 563, ool, 1.] 

(2) that no heritable shebaitship was established; 
[p. 563, col. I.} 

(3) that the representatives of the three benefici¬ 
aries under the Will were entitled to the residue abso¬ 
lutely and in equal shares; [p. 663, col. 1.] 

(4) that the gift being a private trust section 92 of 
Civil Procedure Code did not apply and, therefore, the 
establishment of a scheme for its administration was 
inappropriate ; and [p. 664, col. 1 ] 

(6) that the order in the administration suit was 
binding on all the parties and operated as re* judicata, 
£p. 564, ool. 1; p. 535, col. 1.] 

Pearetk v Marriott , (J883) 22 Ch. D. 182 at p. 
191:48 L. T. 170; 62 L. J. Ch. 221- 31 W. R. 68, 
followed. 

Oonsolidated appeals from a decree of ihe 
Calcutta High Court in its Ordinary Civil' 
jurisdiction, the suit having been heard by* 
a Special Division Bench of two Judges 
to avoid the necessity of an appeal to the 
Appellate Jurisdiction of the Court. 


t » 


PRIVY COUNCIL. 

j Appeal from the^ Calcutta High Court. 

.December 20, 1921, 

. Pteseni:— Lord Buckmaster, 

Sir John Edge, Mr. Ameer Ali 
and Sir Lawrence Jenkins, 

GOPAL LAL SETT —Appellant 

... •versus 

PURNA CHANDRA BASAK and others— 

Respondents 

Hindu Will-^Construction—-Provision for worship 
•[ family idols—2fo gift to idols —Shebaitship— Destina* 
tion of property —Res judicata. 

The«Wiillo£a Hindu testatrix was addressed to 
her grandson and directed that out of the inoome of 
certain specific property, he should perform the 
worship of the family idols and that the balance of 
“he income should' be divided' between the represen¬ 
tatives of the three branches of her own family, 
Thore was no provision for tho worship of tho idols 
after the death of the grandson. On the death of 
the grandson,' administration proceedings were 
taken and it was deoided that out of the produoe of 
the houses belonging to the estate of tho testatrix, 
tifie worship of the idols should he performed and 

39 


FACTS.—One Gobinda Chandra Basak, a 
Hindu governed by the Bengal School of 
Hindu Law, died in If 10. He had two wives, 
Kanakmoni and Bbaggobati and had chil¬ 
dren by both. Bhaggobati alone survived 
her husband. She executed a Will which is 
the subject-matter of the present litigation 
and died in 1841. The Will was addressed 
to her grandson, Udoy Cband. The respond¬ 
ents represent the branch of the children 
of Gobinda Chandra by Kanakmoni. 

The, provisions of the Will and the history' 
relating to the conduct of the parties are 
fully set out in the judgment of Judicial 
Committee., ' 

The present suit was brought by the 
first respondent for the construction of the 
Will and for a declaration that he waB 
entitled to the thebaitship of the family 
idols. 

The Division Benoh of the High Court 
which tried the suit • held that the respond¬ 
ents were not heirs of Bbaggobati and had 
no right to the thebaitship that no heritable 
right of shebaitship was conferred upon' 
Udoy Ohand by the Will; that-the succession 
to the shebaitship opened on the death of 
Udoy Ohand ; that the appellant Gopai Lai 
Salt and bis brother were not entitled td 
succeed to the shebaitship and the properties. 
They directod that certain accounts shoald b4 
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takeD, ard tbat a scheme ebonld be submitted 
for the approv&l cf tbe Court by tbe peisoDS 
declared to be shtbuiU for tarryicg cut tbe 
religious traits of tbe Will. 

MeEsrs De Qruyther , K. 0. t Dunne. K. 0., 
Romtoy acd S, 0. C hc.u hun, for the Appel¬ 
lant. 

Sir George Lcwndes , K , 0 , Messrs. Eaikei 
and Dube fer tbe Respondents representing 
tbe descendants of Kanakmoni. 

Mr. Upjohn, K . 0 ., and Mr. Frown, for tbe 
Respondents repnseLtteg the descendants of 
Bhag go b&ti. 

Mr. l arthh for Khoka, a minor respond!nt, 
through his guardian ad litem , 

JUDGMENT. 

Load BuciMAt'rsB.—Tbe history cf tbe 
litigation of which these appeals form part, 
extending over a p?ricd of iixty.five years, 
baa been carefully and minutely examined 
in tbe judgment of tbe learned Judges of 
tbe High Court of Judicature at Fort William 
in Bengal, from which these appeals have 
been Ircugbt. Their Lordships, th refore, 
do not propose to attempt a repetition cf 
the fasts, except so far only ai may ba nates- 
sary to explain tbe reasons for tbe opinion 
they have formed. 

Several questions of interest and of im¬ 
portance have indeed been raised and argued 
upon these appeals^ but the true, construc¬ 
tion of the Will of tbe testatrix, Bhaggobati 
Dasi, lies at the threshold of the dispute, 
and, on the view taken by their Lordships 
of tbe true meaning of this dccomeDt, these 
larger questions do not arise. 

The testatrix, wbo died on the 29th 
May 1S4’, was the eetond wife, and at her 
death bad been for thirty years the widow 
of one Gcbiud Cband Basak, a Hindu 
governed by tbe Bengal School of Hindu 
Law. By him she bad bad three sons ard 
two daughters. The eldest of these sons 
was Pran Krishna Basak, who predeceased his 
mother and left two children, Monmohini 
Paai and Udoy Cband Basak. The second 
eon, Joy Krishna, was found to be a person 
of unsound mind in 1838, but he was not 
& congenital lunatic. Tbe third sod, Raj 
Krishna, died in 1821, having no children. 
The eldest daughter, Tripura Sandari Dasi, 
died before her mother, leaving a son, 
jRadba Kanta, and the seo nd, GoLp Dasi, 
as she >e sometimes sailed, Golapmoni, 


survived. By tie firtt marriage of Gobind 
Chand Basak (here lad been two sens, 
Radba Krishna Basak and Sri Krishna 
Basak, both of whom survived the 
widow, from them there have been 
numercos descendants, wbo will be referred 
to merely by way of description as tbe 
Basak Branob of tl e family. In truth, tbe 
real quarrel in the present oese Ife3 between 
the two IranchtB of the seme family 
descending from tbe two wives. Bbaggobati’s 
Will was executed on the day of her death. 
Some question has arisan es to the true 
translation of tie Will. The differences do 
not seem vita*, but in any ca»3 their Lord- 
ships accept the official translation Exhibit 
A in tie suit No. 711 of H07. It is 
addressed! to Udoy Chan! Bisak, her 
grandsor, and contiins, on the feca of it, the 
fo’lowing statement: — 

" ReliancB on the feet of Sri Sri Hariji. 

Joy Gofal , Shiba Thahur's . 

Anandamoyi Qopal Lai Ji's." 

Thakur ni*t . 

This fact that it is addressed to Udoy 
Chand is important to bear in mind in 
construing the provisions of the Will, for 
tbe duties that it imposes are clearly 
placed on him. It relates first to certain 
property wtroh is referred to as 
the Company’s Paper standing in the Dame 
of the testatrix and direc*a that out of the 
income ‘ you’ ” (tbat is Udoy Chand) "shall 
perform tbe sheba (worship, &c.) of Sri Sri 
la war and the ihebi of the ancestral Sri 
Sri Is war, ‘you* shall perform the sheba 
of the said Iswarjew out of the income of 
tbe ancestral garden called Is war Gopal Lai 
Ji’s garden, purchased in his name. 4 You 1 
shall be the person in charge of the sheba 
of all tbe deities.” There is then introduced 
a eeparate and definite gift with regard to 
two houces, namely, a house at Chowringbes 
and a house at Pathnriaghata, out of 
which wes directed there should be per¬ 
formed the sheba of Sri Sri Iswarjew "as 
it is at pi egem,” and that tbe remainder of 
the income should be divided between three 
people, namely, Monmohini, Radha Kanta, 
the son of Tripura, and Golapmon*, thus 
making provision for each one of the surviv* 
ing branches of her own family except 
Joy K'iehna, who was insane. The testatrix 
then refers again to tbe balance of tfct 
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interest accruing from the Company’s Paper, 
and directs how that is to be d^alt witn in 
conneoh'on with religions services There is 
no de6nite gift of the residoe. 

The first question that ariscB ip, whether 
the gift is a gift to the idolt*, or whether there 
was a gift to any other person or persons 
eharged with the maintenance of the idol*. 
The Will is most obssure, bat their Lordships 
think that there is certainly no direct 
gift of the whole property to the idols, 
nor io the circumstances ought on9 to be 
implied. It is consequently necessary to sea 
in what capacity and by virtue of what right 
the worship of the idols is to be carried out. 
The person on whom the duty was oast 
was undoubtedly Udoy Chand, and the 
•onclusiou which their Lordships have reached 
is that if, as they think, there is no gi't to 
the idols it is only possible to give effect to 
the provisions of the Will by treating it as 
•onferring the property upon Udoy Chand. 
The Will is addressed to him ; upon him 
throughout all the burd9DS of performing 
different duties are cast, ard this necessarily 
involves the ownership of the property. 

Their Lordships agree with the High Court 
in thinking that no heritable shebaUthip 
was established by the Will, Udoy Obaud 
was to be shebaxt during hie lifetime, and, 60 
far as the sheba of Iswar Tbakorani was 
concerned, he was directed to perform the 
ceremonies according to the existing 
arrangements of the sheba ” in concert with 
his step-mother, Shiba Sundari; but after his 
death no exprets provifion was made for the 
worship, and the neoessary duties will have 
to be performed by persons properly appointed 
for that purpose. 

Although this has never been declared the 
true interpretation of the Will, it is the con¬ 
stitution that has in effect been acted upon for 
a considerable period of time, for Udoy Chand 
died on the 8th July 1842, and upon hie death 
administration proceedings were instituted by 
Golap DaBi asking for the usual administration 
relief. It is nnnecessay to pursue the whole 
course of this suit. Shiba Sundari wae, on the 
14th December 1857, appointed, jointly with 
the exeoutors of Udoy Chand, to take charge 
of the idols, and on her death on the 14th 
August 1858, members of the branoh of 
the family known as the Basak Branch were 
introduced into the suit, and from that ti.ne 
down to now some of them have been 
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associated with the performance of the 
duties. 

The result of litigation ani other ex osnses 
bowevor, has, as the B >ard is informed, 
completely exhausted the greater part of 
the moneys derived from the Company’s 
Pap9r set apart for the worship of the idols, 
aud the claim has consequently beau put 
forward fjr the balance of the rents from 
the two houses, on the ground that 
the whole of the property was dedicated 
for the worship of the gods. It is un» 
necessary for their Lordships to determine 
whether the effec* of the gift in the 

Will which gave the income of this specially 
appropriated property to the three named 
beneficiaries without any limitation of 
time would be sufficient to create an 
absolute gift, for, on the 14th Decembar 
1857, by an order made in the administraion 
proseediDgs, tho Court declared that out of the 
produce of the houses belonging to the 
estate of the testarix, situate at Cbowringhee 
and Pathuriaghata, the worship of Sri Joy 
Gopal should be performed, and that the sur¬ 
plus of the said produce should be paid as 
follows, namely, to the representatives of 
EUdha Kanta Sett, deceased, one equal third 
part; to the representatives of Srimati Copal 
Dasi, deceased, one equal third part and 
to Srimati Monmohini during her lifetime 
and to her representatives after her death 
the remaining one equal third part or share. 
This order, although it contains no express 
words to that effect, amounts to a clear 
and effective declaration by the Court 
as to the absolute interests taken by each 
of tho three named beneficiaries in the Will, 
for the payment to the representatives of the 
named beneficiaries admits of no other 
explanation, but to this order the Basak 
Branoh of the family were not parties. They 
were, however, parties to a suit instituted 
in 18:51, upon which an order was made 
on the 15th March 1888, when it was 
directed that the sum of Rs. 6,849 should 
he regarded as the surplus income derived 
from the property set apart for Sri Joy 
Gopal, and it wae ordered that the trustees 
should divide and pay the same between 
the parties entitled in the proportions 
mentioned in the decree of tho A 4 n Decem¬ 
ber 1857, that is, to the representatives 
of the three named beneficiaries in equal 
shares. There has consequently been an 
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order binding all parties, based upon the view 
that tha prcpsrty io which the three bene¬ 
ficiaries mentioned were interested wae eegre- 
gated from the rest of the estate and eet apart 
for the upkeep cf the named idol (Sri Jry 
Gopa! Ji), the surplus belonging to them 
absolutely in equal shares. This disposes of 
the whole matter in dispute upon appeal. The 
learned Judges of the High Court who careful- 
ly examined all these proceedings, thought 
that the question as to the absolute interests 
of the three named benefioiaries had never 
been definitely raised and decided, and that 
the directions already mentioned were only 
made pending the administration suit. But 
there is no such limitation in the terms of the 
order, and such a direction given in an 
administration suit has the effect of an 
order binding all parties and determines the 
construction to which it give3 effect, so that 
after the lapse of time recessary for appeal 
it becomes final and conclusive. [Sse Peareth 
v.Mairiott( l).] 

The questions raised as to whether Joy 
Krishna was prevented from inheriting by 
virtue of his lunacy, and the point decided 
by the High Court as to the trae reading 
of the Dayabhaga do not arise, and their 
Lordships make no pronouncement upon 
these points. It is only nccaseary to add 
that both from the terms of the Will of 
Bhaggobati herrelf and from the information 
afforded by the documenls, it would 
appear that one at least of the idols 
mentioned io the Will was ancestral, bat 
6 ven if that were the case their Lordships 
agree with the High Court in thinking that 
there is rot sufficient evidence to prove aDy 
endowment prior to her death. Their 
Lordships see no reason to doubt that the 
Court executing the duty of appointing 
trustaes would pay due regard to the olaims 
of that krandh of the family with whom the 
worship was established aud by whom the 
services performed, but they regard the gift 
as in effect a private trust to whioh the 
provisions of seotiou 92 of the Code of Civil 
Porcedure would not apply, and consequently 
the establishment of a scheme for its 
administration, as provided by the decree 
of the High Court, is inappropriate. 

(I) (1883) 22 Cil. D. 182 at p. 19f; 48 T, T. 
WL>i b2 L. J. CU. 221i 31 W, K. 6ir, 


There remains nothing but the question 
of ecs’s. The appellants have to a oertain 
extent succeeded, but they have gained 
a barren victory; they have, moreover, taken 
14 years to briDg this matter before the 
Board since the judgment at the High 

Court. Their Lordships will, therefore, 
make no order as to their costs. The 
cross-appellants, represented by Sir George 
Lowndes, have failed. Mr. Parikh’s 

client appears in the same interest. The 
only persons who have 6ucJeedod at all 
are the representatives of the three original 
beneficiaries; but although the point on 

which they succeed was undoubtedly raised 
and argued in the High Ocurt, for reasons 
that it is not easy to understand, the point 
was never clearly and definitely raised 

before this Board, and no complaint was 
made by them against the judgment of the 
High Court, although it was adverse upon 
the point. There was, however, sufficient 
mention of the matter in the respondents' 
cas3 to permit of its argument, and when 
argued no answer to it coald be foaod. 
Their Lordships are not prepared in the 
circumstances to allow them any costs. 

Their Lordships will, therefore, Lumbly 
advise His Majesty, (1) that the Appeal 
No. 169 of 1919 should he allowed in part 
and the Cross-Appeal No. 170 of 1919 dis¬ 
missed; (2) that the decree of the High 
Court of Judicature at Fort William in 
Bengal, dated the 10th day of January, 
1908, should be varied by (a) discharging 
so much thereof as directs a toheme to be 
submitted for carrying out the trusts 
created by the Will of Srimati Bhaggobati 
Dasi deceaied, ( b) by declaring that accord¬ 
ing to the true construction of the said 
Will, the whole of the property of the tesla-* 
trix, with the exception of the houses at 
Cbowringbee End Patburiagbata, was given 
absolutely to her grandsor, Udoy Oband 
Bassk, charged with the perfoimarce of the 
worship of the deities mentioned in the' 
said Will except the deity Sri Sri Iswarjew 
and (c) by further declaring that it appearing 
that by virtue tf two decrees, dated the 14;h 
day of December 1857, and the 15lh- 
day of March 1888, the residue of the 
income arieirg from the said houses has 
been dirte’ed to be paid in proportions 
to the three named beuefioiarier, Monmobioi, 
Hadba Kenta and Golapmoni and their m** 
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paotiva reprerentatives, the question as to 
fche absolute interests taken by the eaid 
beneficiaries coder the said Will is res tudtcati 
between the parties to these appeals ; and 
(3) that there should be no order as to the 
Costs of these appeals. 

k. y. L. K. 

Appeal allotted in part, 

• Soiioitois for the Appellant,—Mr. T. L , 
Wilton Sr Co. 

Solititors for the Respondents.— Messrs, IP. 
W. Box Sr Co , Watknis Sr Hunter, J. Page 
Thomas. 
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LAHORE HIGH COURT. 

First Civil Appaal No. 1118 op 1918. 

April 20, 1922. 

Fresent: — Mr. Justise Broadway and 
Mr. Justise Campbell. 

RAM SARAN DAS—Dxpendakt— 

Appellant 
vert tit 

TULSI RAM— Plaintiff—Respondent. 

. Evidence Act (I of 1872;, m. 66, 91— Secondary 

evidence—Contract reduced to writing—Promissory. 

note. 

The language of eection 91 of the E?idenco Act is 
unoompromiain", and whenever the terms of a 
contract are reduced to writing and that writing is, 
lor any reason, inadmissible in evidence, the pro¬ 
misee mast lose his remedy. The test is whether 
there is a oomplete cause of action independently of 
the document which is inadmissible, [p. 608, col. 2.J 

Ourdaa Mai Singh v. lahar Das, 60 Ind. Cas. 107; 3 
U. P. L. B. iL.j 16, 8 L. L. J. 167, Sheikh Akbar v. 
Sheikh Khan , 7 C. *60; 8 G L. R. 628; 6 Ind. Dec. 
>N.s.)7l8, followed. 

Where a suit is based ou a promissory-note which 
is alleged to have beon lost, but the loss is not 
proved, secondary evidence of the promissory-note 
cannot be given and the suit must bo dismissed, [p. 
60S ool. l.J 

First appeal from a decree of the Senior 
Subordinate Judge, Delhi, dited the 7 fc b 
a January i9i8„ 


L via fcol» Sagar, P«. S., for the Appellant. 

Dr. Qohal Ohand flaring, Kanwar Dalip 
Singh, and Lala Amar Nath Ohona, f )r Mr. 
Amnt Rom, for the Respondent. 

JUDGMENT.—Toe appeal is by Ram 
Sirao Dap, Municipal Tax Inspector, D«lh\ 
against a dearee for Re. 9,318, in favour of 

Talsi Ram of Multan. 

The basis of the suit was a promissory- 
note alleged to hive beeo exeeufced by the 
defendant-appellant on the 7th Docamber 
1915. The plaintiff said that this Burn was 
an ordinary cash loan an! that the defend¬ 
ant agreed to pay interest at d9 per eaut. 
par annum. Ho claimed Rs. <3,720-8 9, 
principal and interest up to the dkte of 
suit. The plaint was filed in the Court of 
the District Judge, Delhi, on 15sh February 
1917 and before the defendant’s written state¬ 
ment was put in the following proieadings 

took pla«e. 

On the 26th February the plaintiff applied 
for attachment of the defendant’s property 
before judgment. On the *8jh February 
the property specified in the application was 
attached. On the 1st Marsh objeotion was 
made by the defendant aLd Counsel for 
both parties were in Coart. A statement 
was made to the Court on that diy by 
Lala Madan Mohan Lai, Pleader, brother 
of the plaintiff and also his Counsel, that 
the original promissory-note which had 
been 61-d with the plaint was no longer 
attached to it and that atopy had been sub- 
atitutid. Lala Ram Kisbore Pleader, for the 
defendant, also stated, on instructions from 
his client, that the document ou the resord 
was not the original promissory-note. The 
D’strist Jadge recorded the statements of 
these two gentlemen, those of four officials 
of his Court and that of the defendant. 
Counsel on both sides then stated that, 
despite the summary inquiry held by the 
District Judge about the promissory note, 
they desired the suit to be heard by tim. 
LaU Madan Mohan Lai added that he had 
a ooi y of the original note whish he would 
produse at the next heating together with a 
receipt by the defendant and another doca- 

ment. . , , . . 

On the 5th Marsh the defendant put in 

his written statement and admitted having 

signed a promissory note and a reseipt fpr 

Rs. 8 000 in favour of the plaintiff in the 

following circumeUkures- Lala Madan Mob»p 

4 



INDIAN OASES, 


[1922 


000 

BAM 8ARAB DAS t), TtJLtl ftiM. 

Lai was anxious to secure a csrfain honss 
BdioiniDg that of the defendant. The boose 
wai to be sold by the owner Radbe Lai 
to me Mahtab Tlai. It was arranged that 
the defendant was to pre empt and to transfer 
to Lala Madan Mohan Lai 4 for a reasonable 
prise to be fixed by matnal settlement.” 
The defendant acoordirgly bought the honse 
from Radba Lai for Rs. 8,'01 and 
Lala Madan Mohan Lai paid the prise 
exclusive of a earn of Rs. 544 dae to a 
mortgagee and a small item payable as 
boose-tax. The prombaory note and receipt 
were exesoted by way of seoority ontil sash 
time fs the hon*e should be sonveyed by 
the defendant to L*la Madan Mohan Lai. 
OwiDg to a dispute this sonveyanse was not 
effested. 

The defendant pleaded that no snit sonld 
be brought on the promissory note, that 
Lala Madan Mohan Lai coold resover the 
money paid by bim for the koo3e provided 
the agreement to sell to him was cancelled, 
and that in any sate a suit brought not 
on the original promissory note bat on 
a forgery most be dismissed. The defendant 
further denied aDy agreament to pay 
interest. 

The parties were next examined. Toe 
plaintiff admitted that Rid ha Lil sold a 
house to the defendant, that he (plaintiff) 
was io possession of the house as a tenant, and 
that the lease waoin the name of his brother, 
Lala Madan Mohan Lai. He repeated th it 
the sonsideration for the promissory-note 
was a cash loan and eaid that the writer of 
it was one Reoti Saran. 

The defendant (aid that the note signed 
by bim was not that in Ocart and that 
he had not read the note which he had 
signed. 

The plaintiff filed three documents, (1) 
what is admitted to be the original receipt 
fcr Rs, 8,000, dated 7fch April 1915, (tf) a 
photograph whioh the plaintiff alleged was 
of the original promissory note, and (3) 
-wbat he termed the office copy of the 

note. 

The Court proceeded to frame issues as 
follows:— 

1 . Was there any agreement to pay 
interest P If so, at what rate P 

2 Did the consideration Rs, 8,000 enter* 
•d in the receipt not pass P 


3. Was the pro note er9*ute! only as 
a security for an obligation to re convey the 
bouse to Madan Mohan Lai ? 

4. Is the rate (presumably of interest) 

unconscionable ? 

5 . To what relief is the plaintiff entitled P 

The defendant’s Counsel inspec’ed the 

photograph and at his request a sixth iesue 
was added. 

6 . Is the whole suit liable to dismissal owing 
to the original pro note having bssn tampered 
with by addition of words as regards interest? 

On the 12th March, Lala Ram Kisbore 
stated that bis client asserted the words 
relating to interest to have bien added 
af er ex8ca*ion without his knowledge 
or consent. Lala Madan Mihan Lai replied 
that the words had bean written at the same 
time by the same soribe * without any 
appreciable interval of time batween the writ* 
ing of the preceding pro noto as to interest” 
and with the corsent and knowledge of the 
defendant before he signed the note. 

On the 1:5th April th a suit wjs transferred 
to the Coart of the Senior Subordinate 
Jndge, Delhi, and it was decide! by Mr, 
Tapp’s julg neat, dated the 7tb January 
1918, now undarappnal. 

Tne fi iding on the first isiue was in 
the affirmative. Mr. Tapp held also, (l)that 
the plaintiff or Lala Ma!ao Mohan Lai had 
need the def n iant for the aiqiisition of the 
house, (2) that the prjmissiry-note had 
Inen execated ia order to show that the 
transac tion was a genuine one, an 1 (3) that 
the rats of interest was unconscionable. He 
gave the plaintiff a decree for the principal 
snm o? Rs. 8,00? with interest at 12 per 
cant, per annum, Rs. 9,13! in all, plus future 
interest at 6 per cent, up to the date of 
payment. 

There are cross-objections against both 
ratei of io*erest. We have heard a great deal 
of argument upon what would be the two 
main points for decision in the appeal if 
it were held that secondary evidence of 
the contents of the promicsory note 
waa inadmissible, namely, whether the 
defendant agreed to pay interest and 
whether the plaintiff is not entitle! to 
a decree of any kind beoaase he has baaed 
his f»uit on a forged decuman . The learned 
Advocate for the defendant, however, con¬ 
tended throughout that unlesi it be held 
that the promissory note, on whioh tho suit 
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ii based, hai be3n lest do deeree ean be 
given to the plaintiff. 

Tee julgnunt of the liwer Oiu't is 
not very satisfactory npon this question of 
loss and of the admissibility of sisondary evi- 
deoca. The learned Subordinate Judge held 
that the original note had bien 6led with 
the plaint and deolined to detide the 
question of responsibility fjr its removal. 

He did not reoord a clear finding that 
the note had baen lost. Ha may have 
thought that loss was admitted by tha 
defendant before the cas* was transferred 
to him, and this may be the explanation 
of an order passed by him on 30bh Oo ob^r 
1917, that it was unneaessary to tall evi¬ 
dence as to the loss of the promote and of 
the following passage in his jndgmsnt: — 

“It is not for ms to determine how or by 
whom the dotnmenfc was removed, nor must 
I be taken as imputing bUme in the muter 
to a* y one or making the least reflation on 
any of the persons sor earned with the cise. 
it is not necessary for me to do so, at for 
thepurpote of deciding whether or not there 
hae been any alteration the photrgrapht in 
the cate have provei amply tufficient” 

EUewhete, however, he hints pretty etrjng- 
ly at an opinion that the Dote was removed 
from the reoord by or at the instance of the 
defendant. It appear* to ns that tin was 
in fast his opinion and he might well 
have used plain language and said so. 

We oan find no trase of aoy admission by 
the defendant that tho note has been lost and 
the defendant sould ssaroaly have mad* enc'i 
an admission without acqiiesaing in tae 
insinuation against him of theft. Moreover, 
at the first hearing of evidence in the lower 
Court on 23rd Maroh 1917. specific objection 
was taken to the proof of the photograph as 
secondary evidence of the original. 

The only evidence that the orig'nal note 
was filed with the plaint is the deposition of 
Iiala Madan M han Lid, who iian interested 
party. The DiBbritt Judge's Clerk of Court 
was examined as a witness and said that he 
did not know what doinments were put in 
with the plaint. At the preliminary inquiiy 
by the District Judge held on 1st March 
both the Court Ahlmad and an employed 
candidate declared that the document then 
attached was the one which had been 61ad 
with the plaint. These men were not 
pat into the witness-box sabsejaeotly. 


It has been tr>n v ended for the pkvntiff re¬ 
spondent that the lower Court refused to 
allow him to prodnoe two other important 
witnesses on this point, the photographer 
who, he says, took the phonograph at 
Multan io August or September 19 5 and a 
Pleader, Lila Ohandar Bhan, who was present 
when the photograph was taken. Application 
was made for these witnesses to be summoned 
and they are said nob to have been summoned 
because of the learned Subordinate Judge s 

decision on the 30th October 1917, already 

referred to, and that it was nnneiessary to 

call evidence as to the loss of the pro¬ 
missory-note. 

The plaintiff’s explanation of how he came 
to possess a photograph of the note was 
given by Lila Madan Mohan Lai in the 
wifne^s-box. He said that the photograph 
was taken “in August or September 1916 
in connection with a pa-tition of joint 
property between the two brother, in order 
to enable odo to hold tha original while the 
other kept a repli.a. He wished to examine 
the photographer and Lala Chandar Bhan in 
order that they might o irroborate this itory. 

If, however, they had done so their evident# 

wonld not have taken the oaee any farther 1Q 
the direotion of proving loss. It might have 
helped to repel a fuggestion that the 
pliiotiff filed the original with the plaint, 
removed it , instituting another do.nment, 
and then lad it photographed in order to 
conceal the method in whieh it had been 
tamper, d with ; bat it wonld not have proved 
that the note was lost after the dateof 
preaentation of the plain*, nor thattha 
plaintiff did not file the copy in the first 
instan.e in order to manufacture evidenoe 

of loss. 

The plaintiff has not seen fit to give 

evidence and we are left with t> ut 

the statement of his brother. Lala Madan 
Mohan Lai, umupported by aDy Court official 
who handled the plaint, that the original 
note wss put into Court with the plaint. 
The inferences in iavour of the truth of this 
etatement deduced by the learned Subordinate 
Jadge frem “attendant •ireumstanses do 
not impress ui and it is unnecessary to repeat 

Now, Iiol» Madan Mohan Lai, in the first 
plaoe, is a ! erson ■ rongly intere«ted in the 
U.O, matter of the suit Although the 
promissory note was in hi, brother, name 
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he has admitted that the debt which it purports 

to create is joint property of himself atd hie 

brother. He algo took a prominent part in 
the transactions of 17th December 1915, 
whatever their precise character wa 9 , and 
the home purchased on that day by the 
defendant is admittedly ocsnpied by him. 

In the sesond place. Lala Madan Mohan 
Lai has shown himself open to the accusation 
of having a treasherous memory. As Counsel 
for the plaintiff he stated in Court on 12th 
March 1917 that the disputed words “with 
interest, etc.” had been written before the 
defendant’s lignatnre, and he had previously 
told an expert witness, Mr. Hardleas, the 
same when he first took him the photograph 
for examination, so Mr. Hardless sajs. As 
a witness on the 13th August 1917 Lala 
Madan Mohan Lai paid that, as far as he re- 
membered, the defendant signed the paper 
before the promissory-note was written out. 
On the 18th April 1917 he on the one side 
and the District Judge and his Reader on 
the other were found to disagree in their 
respective recollections of an explanation 
given when the photograph was first produced 
of how the plaintiff came to poesess it, and 
tbe disagreement resulted in the suit being 
transferred by the learned District Judge 
to another Court. On the 13th August 
1917 when oros6-examined about a certain 
alleged relationship, Lala Madan Mohan Lai 
said that be did not know whether his father 
had a sister. 

We are unable to hold on his uncorro- , 
borated statement that the original prom’s- / 
sory-note was filed with the plaint. In 
addition to the contradiction by two Court 
officials there is the fact which Lala Madan 
Mohan Lai himself admitted, and his 
admission was recorded, that on the 1st 
March the spurious note was found to have 
exaitly the same number cf pinholes in places 
corresponding as the list of documents filed 
which be attached to the plaint. It is not im¬ 
possible, of course, that a person substituting 
another document may have been at pairs 
to fabricate the pinholes, but it does not 
strike ns as eertain that he would do so. 

We hold that the promissory-note on 
which the suit was based is not proved to 
have been lost and that secondary evidence 
of its existence and contents, therefore, could 
not be given. The teims of the alleged 

•cntract of the 7th December 1915 by 


,-ff b R h Q h nn d rf fend '? nt agreed W the plaint- 
s, ,000 on demand in consideration of 

aving received this snm having been 

reduced to the form of a document no 

e^denoe oonld be given of those terms except 

the document itself or secondary evideo.e of 

its^.ontents (section 9], Indian Evidence 

It was held by a Division Bench of this 
Court in Qurdat Mai Singh v. Mar Da, (1), that 
the language of se.tion 91 is un.ompromising 
and that whenever the terms of a contract are 
redn.ed to writing and that writing is 
for any reason, inadmissible in evidenae, the 
promisee must lose bis remedy. A large 
nnmber of previous authorities were reviewed 

including Sheikh Akbar v. 
Khan (2). It was pointed ont that 
the test was, has tbe creditor a complete 
•anse of action independently of the doiu- 
ment which is inadmissible ?” In the present 
case, according to the plaint, the alleged loan 
and the execution of the promissory note 
were simultaneous traneaetions and the oon- 

raot for re-payment was embodied 
in the promisfory-note. 

Following this ruling we held that tbe 
plaintiff is not entitled to any decree. It 
has been urged that he .onld be given a 

tT 7 thB de . fendant ’ 8 admission that 

nL fh Ue i\ a v. prom,eeory ' Eote ,or e.cco 

and that he has acquired a house for whi.h 
the greater part of the price of R« ft nna 

was paid by the plaintiff. The 6rst admis- 
sion however, ,s a piece of secondary eviden.e 

: t. utu B09 . Of ,he P ron >ifsory.note 
which the suit is based and so .annot be 

taken into consideration. The sesond 

Mt 7h« n ad “ ie8ion of liability. In 

fast the defendant had denied what the 

plaintiff asserts that a loan of Bs. 8 000 w« 
made to him, and be has also denied ’that he 
is liable to pgy this sum. Whether 
plaintiff should receive aDy tempdv v 
application of the doctrine of equity worid 
depend upon an examination of the nature 
of the contract entered into between the parties 
and this cannot be proved. ^ 

We, therefore, accspt the appeal set uid. 
the decree of the lower Court, and order 

J. 157. 60 “• I07i 3 P - L ■ S. (!..> 16, * L. L. 

(2) 7 0. 266; 8 0. L. B. 628; 3 Ind. Deo. (s, s.J 713 , 
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that the plaintiff’s suit be dismissed with 
eosts throughout. The orcse-objestions fail 
and are dismissed. 

Z* K 4 

Appeal accepted . 

{ 


PRIVY COUNCIL. 

Apmal from THi Allababad High Court. 

April 10, 1922. 

Fmtnt :-Lord Shaw, Lord Phillimore, 

Sir John Edge and Mr. Ameer All. 
OHET RAM and othrrs—Plainiiffs 

— Appellants 
tenui 

RAM SINGH AND OTHERS—Difindahtb 

— RlSPONDlMTB. 

Hindu Law-" Antecedent debf'-Debt secured by 
Bhara —Alienation by co-parcener. 

ilssssi 

KM tiid? 0«. « B ; 31 A. 173, 6 A. L. J. 

3 s£i.S« 

joint family property oanrot, on the P P 
-antecedent debt,” become a jest- and 
aktar&tioii for an alienation by the 
joint family, fp. ^70, col. 2; p. ^71, col. -J j 

The doctrine of the “pious obligation of a H 
son to pay his father’s debts cannot be 
daring the father’s lifetime. Thus, the , 

assets cannot he made liable for his -. 

debts while the father is alive. IP* "'** c ° • n 

8ahu Bam Chandra v. Bhup Singh, 80 Ind. Oas 

?80i3BA.4RTt 21 O. W. N. 69<i k r W \ 66 Jj „ 
A. L. J. 437i f9 Bom. L. B. 498; 26 0. L. J. 1; 33 M. 
L. J. '4; ' 1917 > M. w. N. 4^9; 23 M. L. T. 22; 6 b. W. 

213, 44 I. A. 1?6 iP. C.), referred to. 

According to the if itakshara Law, joint family 

property cannot be the subject of a gut, &a e 


or mortgage by one co-paroener except with tho 
consent, express or implied, of all the other co¬ 
parceners. Any deed of gift, sale or mortgage 
granted by one co-parcener on bis own account 
of or over the joint family property is invalid, tho 
estate is wholly unaffected by it, and stands 

entirely free of it. ' w p- 570, col. 1.] 

Saha Ram Chaulra v. Bhup Singh, 30 Ind. Cae. 
280, 39 A. 437; 21 C. W. N. 698; l P. L. W. 657; 15 A. 

L J. 437; 19 Bom. L. R. 498; 26 C. L. -T. 1; 33 M. L. 

J* 14; (1917) M. W. N. 439; 22 M. L. T. 22, 6 L. W. 
213; 44 I. A. 126 (P. C.), relied upon. 

Appeal against a decision of their Lord¬ 
ships of the Allahabad High Court (Refique 
and Lindsay, JJ„),dated the 11th March 1919, 
and reported as 51 Ind. Cas. 119, reversing 
that of the First Sub-Judge, Meerut, dated 
the 3lst Marsh 1916. 

JUDGMENT. 

L)RD Shaw.— This is an appeal from a 
deoree, dated the 11th March 1919, of the 
High Court of Judicature at Allahabad, 
which varied a deoree dated the 31st March 
1916. 

The »uit waa brought on the 24th July 1915 
in the Court of the Subordinate Judge of 
Meerut. The plaintiffs were minors aod sued 
through their guardian, Ram Singh. 

No pedigree need be given. Jt is sufficient 
to bear in mind that Amar Singh susseeded 
on the death of his father. Nawal Singh, 
to a half of Nawal’s property. This half, 
thus anoestral family property, was, at the 
date of the mortgage and sale after men¬ 
tioned, the joint family property of Amar, 
of his two sons, Bharat and Kehar, and 
of Ram, eon of Bharat, and Mahabir and 
Gajraj, the two sons of Kebar. This 
anaestral joint undivided estate was thus 
owned by two sodb and three grandsons. 
The two sons as well as the three grandsons, 
the plain iffs, were all alive at the date of 
the mortgage and sale after mentioned, and 
they are still alive. Amar, the grandfather, 
died in 1909. 

On 23rd March 1904 Amar eretnted a 
mortgage over this family property for 
Ra. 8,000. It is a fast beyond dispute that 
Amar, whom the Subordinate Judge fiods 
to have been a man of extravagant habit#, not 
leading a moral life and addicted to diink, 
incurred this debt for his own personal 
purpoats. It was, with the doubtful exoe ition 
of R9. 1,000 to bi presen 1/ referred to, 

neither inoqrred nor used for family purposes 
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or necessity, nor was it an antecedent debt. 
It was scheduled upon the mortgage as 
‘ Received in cash at the village before 
regis.ration, Rs 1,000. Cash at the time of 
registration Rs. 7,000.” 

(As to the Rs. 1,000, the High Court has 
allowed it with certain interest as a good 
charge, and the respondents do not present 
any cross-appeal. The item may accord¬ 
ingly be d smissed from further considera¬ 
tion). 

In short, Amar treated the proparty as 
his own and violated the well known rule of 
the Mitakshara, under which, as clearly 
laid down in Sahu Ram Chandra v. Bhup 
Singh (1), joint family property “cannot 
be the subject of a gift, sale or mortgage 
by one coparcener exoopt with the 
conrent, express or implied, of all t^e other 
co-parceners. Any deed of gift, eale or mort¬ 
gage granted by one co-parcener on his own 
account of or over the joint family property is 
invalid, the estate is wholly unaffected by it, 
and it standi entirely free of it.” 

This law has been, in substanae, repeated 
again and again. It is in entire accord 
with the ancient taxt6. It was accepted law 
long prior to Sahu Ran Chandra's ase (U, a 
conven ent iostanoe beirg Lord Watson’s 
juiement in Madho Par shad v. MeKrbin 
Singh (2) and it has bsen followed by the 
cases after referred to. 

The exception to this rule is where the 
consideration for the transaction is an an¬ 
tecedent deb5 of the vendor or mortgagi r, 
and the judgment of bir John Stanley oa 
this part of the law in ChindrjSeo Singh 
v. Mata Prasad (3), and expressly affitmei 
by this Board in Sahu Ram Chandra v. Bhup ' 
Singh (l), appear* to this Board exactly to 
cover the present case. 

Before passing from the mortgage, how¬ 
ever, their Lordships deiire to note tha-, it 
was, by its terms, a usufructuary mortgage, 
and wa9 for the period of ten years rauniog 
from its date, that is, from 19 j 7—1917, It 
is stipulated that, possession and oaoupa- 
tion being given to the mortgagee:— 

(1) 39 Ind. Cas. 280; 39 A. 437: 21 O. W. N. 698; 

1 P. L. W. 567i )6 A. L. J. 437; 19 Bom. L. R. 498; 
26 O. L. J. 1: 33 M. L. J. 14; (1917) W. W. N. 439; 22 
M. L. T. 2:; 6 L. W. 213; 44 I. A. 126 (P. C.). 

(2) 18 0. 157: 17 I. A. ^ 194; 6 Sar. P. C. J. 683; 
Rafique & Jackson’s P. C. No. 121; 9 lad. Dec. in. s.) 
10 • V P. C-*. 

(3) 1 Ind. Cas. 479, 31 A. 176; 6 A. L, J. 263. 


The profits of the mortgaged land will be 
equal to the interest of the amount of mort¬ 
gage until redemption of the mortgage...... 

Whenever, affer the expiry of ten years, 1, the 
executant, shall have paid the entire amount 
of rportgage in a lump 6um to the mortgagee, 
I shall get the property mortgaged by me re- 
deemed I shall not have power to the re¬ 
demption of the mortgage bofore the expiry 
of ten years.” 

Apparently, however, the profase scale 
of the father’s personal expenditure continu¬ 
ed, and he was again willing to put, or 
attempt to pn f , in jeopardy the joiot fam'ly 
property. Notwithstanding the ten years* 
provision of the ueofructuary mortgage, he 
(\mar Singh) within three years from its 
date namely, on the 16fch July 1907—gold 
his eqiity of redemption in the property to 
the mortgagees for Eta. 13,500. In the 
specification of the consideration he “allowed 
credit,” to the vendees for the Rs. 8 0.0 
obtained from the mortgage, and the balance 
was put down, 

“Received in cash at the time of the registra¬ 
tion.” 

B3yond all question with regard to this 
latter sum, here was a sale in flit defiance 
of the law. For what ii not pretended to 
be any family purpose or necessity, he had 
improperly and illegally sold the family 
property; and such a sale cannot stand. 

This case is singularly clear because it is 
not affected by other consideration* such ac 
the property having been publicly eold; 
there are no righis of execution-’ 
creditors or auction purchasers te be con¬ 
sidered. 

But an argument was submitted, support¬ 
ed by the judgment of the Subordinate 
Judge, to the effect that although by the 
rule3 of the Mitakshara Law a mortgage is 
at its date an invalid deed in go far as pur¬ 
porting to encumber the joint family pro- 
psrfcy, yet when it purports to become the 
consideration for a sale, it then becomes a 
just auda^ legal consideration on the prin¬ 
ciple of “antecedent debt.” The family 
property could not be affected by such an 
invalid mortgage, but it could be eold next 
year or next day to the mortgagee for an 
‘anticidem’ debt—namely, the mortgage debt 
itself ! Thus by turning the antecedent 
debt’ simply into a debt ‘antecedent’ to the 
sale, the whole doctrine of 'antecedent debt* 



INDIAN OASES. 


571 


Vol. LXV1I] 

OBIT BAM V, RIM 8JKGH. 

is reduced ad absurd urn, the principle of 
the Mitakshara Law is circumvented, and 
the rights of the junior members of a Hindu 
family are no longer protested but can be 
easily destroyed. Their Lordships cannot 
hold that this is in acsordanse with law. 
The views of tbe Board have been express- 
ed quite resently in Sahu Ram Chandra a cose 
(1), and in Jogi Vat v. Qanga Ram W 

about to be referred to. 

As to the matter of the antecadency of 
debts, it is clear bayond question that tbe 

antesedenay is antesedensy to the mortgage 

itself. And it is more than that—it is dis- 
oonnestion with the mortgage in fact as well 
as in time. In to other way can the 
law cf Indian joint family property 
protest itself against being undermin- 

S t 

These sentences from Sahu Ram Chandra s 
case (1) may be quoted as particularly ap¬ 
plicable to the ciroumstanses of this 

appeal:— 

“In their Lordships’ opinion these expres 
eione, which have been the subjest of eo 
mush difference of legal opinion, do not give 
any countenance to tbe idea that the joint 
family estate aan be effectively sold or charg- 
ed in Euch a manner as to bind tbe i§tue of 
the father, extept where the sale or charge 
has been mace in order to di charge an 
obligation not only Antecedently incurred, 
bnt inourrf d wholly apart from tbe ownership 
of the joiit estate or tbe security afforded or 
euppoied to ba available by each joint estate. 
The exception being allowed, as in tbe 
state of the authorities it must be, it appears 
to their Lordships to apply, and to apply 
to the case where the father’s debts have 
been ii curred irrespective of the credit 
obtainable from immoveable assets which 
do not personally belong to him but are 
joint family property. In their view 
of the rights of a father and his si editors, if 
the principle were extended further, tbeD the 
exeeption would be made so wide as in effect 
to extinguish the sqund and wholesome prin¬ 
ciple itcelf, namely,that no manager, guardian, 
or trustee can he entitled for his own purposes 
to dispose of the estate which is under his 
charge” 

(4) 42 Ind. Caa. 791; 21 C. W. N. 957; (1917/ M. 
W. N. 739 tP. O.J. 


The law thus laid down was fallowed 
in Lachhman Prasad v. Simam Singh (b). 
Further, to employ the resume made 
by the learned Judgee of the High 

Court :— . , , .. . 

The point was again considered by their 

Lordships of the Privy Council in tbe case of 
Jogi Das v. Oonga Ram (4) where Lord Hal¬ 
dane interpreted the judgment in the case of 
Sahu Pam Chandra v. Bhup Singh (1) as fol¬ 
io* s:—“In that oare it was laid down in effect 
that joint property coull not be alienated as 
against co-sharers byway of mortgage, or 
otherwise, except for necessity, cr for payment 
of an actual antecedent debt, quite 
distinct from tbe debt incurred in the 
mortgage its 3 lf and that in consequence 
the transaction in that oase could not stand, 
and it was added that the mere circumstance 
of a pious obligation does not validate tbe 

mortgage.” 

This body of law is rightly followed and 
applied by the High Court, and their Lord- 
ships fully approve of the judgment deli¬ 
vered. 

A separate and Detracted argument was 
laid before the Board to the effeot that 
tbe respondents, the grandfons of A mar 
Singh, are not entitled to have their pro¬ 
perty against his invalid proceedings by 
reason of ‘pirns obligation.’ it is sufficient 
to say that no tuih doctrire can be invoked 
in the circumstance of the present case. In 
Sahu Ram Chandra's cose (1) a similar appeel 
to the “pi ms obligation” doctrine was made 
during the father’s lifetime, and the point 

•was the s dealt with:— 

“While the father, however, remains in life, 
the attempt to affect the sons' and grandsons’ 
shares in the property in respect merely of 
tbeir pious obligation to pay off their father’s 
debts ; and not in respect of the debt having 
been truly incurred for tbe interest of tbe 
eetate itself, which they with their father 
jointly o wd ... must fail; an I the simplest of all 
reasons may be assigned for this, namely, that 
before tbe father’s death he may pay off the 
debt, or after his death there may b3 ample 
personal estate belonging to the father him¬ 
self out of which the debt may be discharged. 

In short, responsibility to meet the father’s 
( 5 ) 40 Ind. Cas. 284; 39 A. 500; 15 A. L, J. 584j 2 
P L. W. 29; 21 0. W. N 990; 33 M. L. J. 39; 19 Bom. 
L. E. 646; 26 0. L. J. 97; (1917) M. W. N. 6! 6; 6 L. 
W. 334; 4i I, A, 163 (P. 0.). 
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d^bts is ore thing and the validity of a morfc* 

ga^e ov9r the joint estate ia quite another 
tiling.” 

In the present ease the dostrine ia in* 
yoked against grandsons and in the lifetime 
cf sons. 

Nothing more need ba eaid. Tho iovoca* 
tion of the dostrine entirely fail?. 

Their Lordships will humbly advise Hia 
Majesty that the appeal should be refnaed 
wish oo»ts, 

8 d. & M. H. Afp^al dit niited. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Sscot d Civil Appeals Nos. 143 and 144 

cf 1921 . 

Februaiy 1,1922. 

Tretent: —Mr. Daniels, A. J. C., 
and Mr. Lyle, A. J. C. 

BIJAI PARTAB SINGH and orBERs— 

Defendant*—Appellants 

tenut 

RAGBURAJ SINGH a*d otbers- 

Plaintiffi 

FAQIR hINGH and others—Defendants 

—Respondents, 

axd 

FAQIR SINGH and other?—D*pendaktj 

Appellirtj 

term# 

RAGHUR4J SINGH and others —Plaint- 

IFFS LOCHAN SINGH alias DHOKAN 
SINGH—Defendant—Respondents. 

Limitation Act (IX of 19081, Sch. I, Ait. 134— 
Purchaser from mortgagee of mere mortgagee rights as 
JulL proprietary rights , position of—Notice constructive, 
rule of—Speoial fact—Burden of proof - Biswi mort¬ 
gage — Under-praprietary tenure subject to redemption 
— Compromise terminating mortgage, effect of — Adverse 
possession. 

A person who purchases a right which he honestly 
believes to be fall proprietary right and which is so 
described in the deed of sale, oan claim the benefit 
of Article 134, Indian Limitation Act, even though 
by the exercise of diligence he might have dis¬ 
covered Lhat his transferor was only a mortgagee. 
Mere constructive notioe without actual knowledge 
is not sufficient to deprive the purchaser of the 
benefit of the Article, [p. 673, col. 2.] 

Drigpal Singh v. Kallu , 80 Ind. Caa. 856; 37 A. 660; 
13 A L. J. 946, Mahbub Ali v. Muhammad Husam, 
67 Ind. Cas. 497; 0. C. 126; 7 0. L. J. 3iQ, Jfado- 

nath Doss v. Qisbome Co A , 14 M. I. A. 1 at p. 16; 16 
W. B P. c. 24; 6 B. L. B 630; 2 Sixth P. O. J. 8^7: 2 
Sar. P. 0. J. 636: 20 E. B. 087 and Pandu y. Vithu, 
19 B. 140j 10 Ind, Dec, b.) 96, referred to. 


It is for the person who asserts that a transaction* 
was something different from what on the face of it 
it purports to be, to substantiate that assertion, that is 
to say, a special fact must be proved by the party 
who relies on it. [p. 674, col. ].} 

Biswi mortgage is something like an under-pro* 
pnetary tenure but it is subject to the right of 
redemption, [p. 575, col. I.] 

Though the general principle of law is that no act 
of the mortgagee can by itself change the character 
of the possession which was originally acquired yet, 
where both the parties have treated a mortgage as 
terminated, the case stands on a different footing,' 
[p. 676, col. 2.] 6 

Makendra Bahadur Singh v. Chandrapal Singh, -63 

In i; Cas : 2845 24 °- °* ,66 J 8 0. L J. 622, followed. 

1 herefore, where under a compromise the equity 

of redemption is released by the mortgagor but the 

compromise is ineffeonal for any defect of rogis^ 

tration or otherwise, the possession of the mortgagee 

would be considered to bo adverse from the dato 

when the compromise was entered into. [p. 676, col. 

2.J 


ah v. jamna t'rasad, 64 Ind. Cas. 299; 9 

?oo L l} 1 24 ° - C * 2725 16 u w • 104 » 30 AI. L. T. 

13?; 24 Bom. L. R. 675 (P. C.), distinguished. 

Appeals from a decree of the District 

Judge, Fyzabad, dated the 25:h Februaiy 

1921, modifying that of the Subordinate 

Judge, Scltanpur, dated the 12fch December 

191 *, 


Messrs. Haider Huiain and H, A. Khan, 
for the Appellants in Appeal No. 143. ' 

Mesere. Ektanulrahman and Niamat TJllah 
for Respondents Noj, 1 to 3 in Appeal 
No. 143. 

Mr. Haider Husain . for the Appellants in 
Appeal No. 144. 

Mr. hiamat Ullah, for the Respondents in 
Appeal No. 144. 

JUDGMENT.-—The^e two connected 
f econd appeals arising out of the sane snit 
have been referred for decision to a Bench 
as involving an important qaejtion of ia* 
terpretarton of Artule 131 of the First Sche. 
dula to the L'mitation Act. The aoit was 
one for redemption of a mortgage of a nine 
pie3 thare in two villages executed by one 
Raohhpal Singh in favour of Ralka an Singh, 
Both parties to the transaction aro bngaince 
d ad and the plaintiffs a-e the reprasea* 
tauve* of the mortgagor. There wer* 
sixty ei/ht defendants tj the scit end 
ic is owing to the diffisnlty of effacing 
service of pioje&s on all these 
pesons that this Iitigatim hai been 
p»nHogfor more than seven yeais Tha 
sm# was institutjd on the loth Novembjr 
1914. There were two appeal® to the 
Coir5 balow and though 61ed in 19if 



Vol. LXV1I] 


| 

INDIAN OASES. 



BIJAI PARTAB SINOB V, RAGBURAJ SINGB. 

were not decided till February 1921. The 
!»ofc tha. the delay oaourrod obit ft 7 in 
the lower Appellate Oonrt seems to point 
to th« desirability of s:me amendment of 
our miss for the ssrvisa of proiesa on 
the lines of that adopted by the Allahabad 

High Coart. 

The defendants Nos. 1 to 33 are represen¬ 
tatives of the original mortgagee. Toe 
defendants Nos. 34 to 42are representatives of 
the mortgagor who have not joined in the suit. 
The defendants Nos. 4lto 68 are transferees 
from some of the first 33 defendants. 
Two appeal) have been filed to this Ooarfc. 
Appeal No. 143 of 1921 is by sertam 
transferees. Appeal No. 144 of 1921 is 

by 21 of the representatives of the mort- 

gftg 60 » 

The sole question for desision in Appeal 
No. 143 is the aonstruation of Artisle 134. 
The memorandam of appeal in Appeal No. 
144 filed by the mortgagees raises five 
pleas, none of whiah has been pressed in 
the presise form in which they appeared in 
the grounds of appeal, The pleas actually 

pressed have been— 

1. That the mortgage areated an nnder- 
proprietary right which entitled the mort- 
gagees to retain a.tual possession of the 

share even after redemption. 

2. That the mortgagor’s right was extin¬ 
guished by a aompromise between the parties 
in connexion with certain litigation in the 

' year 1884. . . 

3. That oven if that compromise is not 
legally valid Us effe.t vrae to make the 
poBeceiion of the defendants adverse from the 

date of its exesutioD. 

The appellants’ Counsel contends that 

these pleas are covered by his sesond ground 

of appeal whieh rnns— 

"Beeause in a suit for redemption the 

plaintiff mast prove f rima facie that the 

mortgage is redeemable on the d*te o 0 

institution of the suit.” . . 

On the question of aonstruotion of Artiale 

134 the only differenae between the parties 
ia this Conrt has been one of the burden 
of proof, Both parties aaaept the view 
laid down in DrigpA Singh v. Kalin (1) that 
a percon who purchases from a mortgagee 
with full knowledge that the latter has 
only a mortgagee right aannot claim the 

< (l) 30 lud. Gas. 950| 37 A. 6GO, 13 A. L, J, 945. 


benaSt of the Artiile even though tho 
sale may ostensibly b3 one of full 
proprietary right. Both parties equally 
aaiept the view that a person who 
pnrahasos a right which be honestly 
believes to be full proprietary right and 
whieh is so desaribod in the - deed of sale 
•an slaim the benefit of the Artiile, even 
though by the exeroise of diligence he might 
have discovered that his transferor was 
only a mortgagee. In other words, both 
parties aacapfc the prinoiple that the mere 
constructive notiae without actual knowledge 
is not sufficient to deprive the purobasar 
of the benefit of the Articls. In this aase 
there is no 6vidrnoe and no finding of the 
Courts below that the transferees had 
aetual knowledge that their transferors 
were mere mortgagees. All the transfers 
in question purported to transfer full 
proprietary right. The case has been decided 
by both the Courts below on this footing. 
A doubt was suggested in argument before 
ns as to one of them, Exhibit WI, but wo 
have examined the document and there ia no 
doubt that it purports to he a transfer of foil 
proprietary interest. The appellanto aontend 
that it was for the plaintiffs who allege that 
these transfers were something other than 
they purported on their fate to be, to show 
that the purchasers had knowledge of the 
real state of affairs. The plaintiffs, on the 
other band, contend that it was for the 
transferees who claimed the benefit of 
Article 134 to prove affirmatively that 
they were ignorant of the real state of the 

mortgagors’ title. 

As Appeal No. 143 has bean referred 
to this Court for an authoritative detieion 
on the question involved it is desirable to 
say that tfce position aciepted by the parties 
is that to which the authorities lead. The 
lower Appellate Court has based its decision 
on a finding that the tranferees did not 
take in good faith as defined in the 
Limitation Aat, betauee they might if they had 
made proper enquiries have ascertained 
the true state of feats ; in other words, 
they had constructive notiae. The 
definition of “good faith” in section 2 (1) 
provides that “nothing shall be deemed to 
be done in good faith whiah is not done 
with dae aare and attention.” The words 
“goed faith” do not, however, oscur in Artisle 
134. They do oesur in the sorreepondiug 
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provision of the Acts of 1859 and 1871 
bat were omitted in the L mitation Acts of 
1877 and 1908. There is no justification 
for reading into the Act words which were 
deliberately omitted from it. A purchaser 
who bought what pm ported to be and what 
he believed to be full proprietary right cannot 
be deprived of the benefit of the Ariticle by 
failure to make enquiries as to the true state 
of the title. 

Tbe rule laid down in Drigpal Singh v. Kallu 

(1) and Mahbub Ali v. Muhammad Husiin 

(2) that a purchaser who buys knowing full 
well that he i9 buying a mortgagee right 
is not entitled to the benefit of the Ariels 
may be bated on two distinct grounds. 

Tbe bret is that stated by the Privy 
Cojnoil in Radanalh Doss v, Gisborne &> C<>. 

(3) a case decided under the Aot of 1859. 
Their Lords!ips eay : ‘What is tbe meaning 
of tbe term ‘purchaser’ in this section? 
It oannot be a person who purchases a morfc- 
gaga es a mortgage, because that would 
be merely equivalent to tbe assignment of a 
mortgage.” 

The second is that where the transferor 
and transferee combine to represent what is 
really a mortgagee right as proprietary 
right they are really combining to practise 
a fraud upon the true owner and no 
party is entitled to take advantage of his 
own fraud. 

Neither of these considerations applies to 
the case of mere constructive notice without 
actual knowledge. This is also the view 
taken by the Bombay High Court in 
Pandu v. Vithu (4). 

Tne burden of proof, in our opioioD, ley 
on the plaintiffs and not on the defendants. 
It is for the percon who asserts that a transac* 
lion was something different from what, on 
the face of it, it purports to be to 
substantiate that assertion. The transactions 
impugned are transactions which, on the 
face of them, are exactly covered by the 
language of the Article. The plaintiffs 
seek to take the case out of ths Article 
by alleging a special fact, namely, knowledge 
on the part of the transferees that the 
vendor’s title was that of a mortgagee. 

They must prove the fact on which they 

(2) 67 Ind Cas. 497; 23 O. C. 12^; 7 O. L. J. 319. 

( 3 ) 14 M. I. A. I at p. 15; 15 W. R. p. C. 24; 6 B. 
L. It. 5X0; 2 Suth. P, U. J. 397; 2 Sar. P. C. J. 636; 20 
B*. R. 667. 

19 B. 140; 10 Ind. Dec, (n. e,) 9o, 


rely. The Court cannot accept the mere 
allegation os sufficient, nor can it assume 
without evidenoe that the transferees were 
endeavouring to perpetrate a fraud. In 
one of the case3 most relied cn by the 
respondents both in this Court and io the 
lower Court, Drigpal Singh v. Kallu (1), it 
is suggested in the judgment that one reason 
for tbe omiss on of the words “in good 
faith” from tbe Act of 1877 was that their 
retention would have thrown on the trans¬ 
feree tho onus of proving that he had no 
knowledge of his vendor's title. The learned 
Judges point out that this would be io 
many cases a hardship on the pereoo in posses* 
sion of the property and that, hs wouli have 
to prove a negative psssibly after ths lapss 
of many years. The view of the learned 
Judges olearly was that though proof of 
knowledge of the true state of tbe title 
would take the suit out of the operation 
of the Article 134 such knowledge must be 
proved like any other fact which it was neces¬ 
sary to establish in order to enable the 
plaintiffs to sucieed. 

Appeal No. 143 must, therefore, be allowed. 
We have dealt with this appeal on the 
assumption that proper erqairy would 
have satisfied the transferees that 
what they were purchasing was merely a 
mortgagee right, as this is a finding of 
fact of the lower Appellate Court which 
is binding on us in second appeal. In 
view of the compromise of 1886 to which 
we shall have to refer in dealing with 
Appeal No. 144 we should be disposed to 
hold, if the matter were opeD, that it is 
very doubtful whether enquiry would have led 
them to any such conclusion. 

The orly substantial plea pressed in Appeal 
No. 141 is that of adverse possession. The 
first two require very little disouasion. 
The mortgage was what is known as a 
bisioi mortgage. This is described in Sykea 
(Compendium on Talukdari Law, page 
193) as a special class of mortgage by the 
proprietor to a cultivator of tbe latter's 
holding for a sum of money paid down." 
Generally a low rent called p i ramsanct was 
reserved which represented the difference 
between the interest due on the money and 
the full rent. Such was the case with the 
mortgage in suit. The full rent of the holding 
was Rs. IS J 15 6. The mortgage provided 
that the mortgagee should retain Re. 127-6-Q 
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in I 16 U of interest and Rs. 2-7-6 on aceoont 
of uiratcal (winter •lotting) and pay tbe 
balance of Rs. 53-2 0 to the mortgagor es 
paramsana or rent. On redemption the 
mortgagor was to get back his deed and 
fall rent was to become payable. Tbe 
appellants rely on the fact that biswi is 
described by Sykes as an under proprietary 

tenure. The same authority makes it clear, 

however, that it was an under-proprietary 
tenure eubjeat to redemption. This is stated 
more explicitly in an authority to which the 
appellants themselves have referred us, Uol. 
MaoAndrew’s “dome Revenue Matter*, 
chiifly in the Provinse of Oadfc, published 
in 1876. Col. Mao Andrew was Commienoner 
of Sitapnr at the time. Speaking of the 
tenure, he saye, that it diffeis from all1 otter 
nnder-proprietary tenorer in beiog liable to 
redemption, and he goe. on to aay that .nhis 
opinion a mistake was made in describing 
the e tenures ae undo- proprietary at all in the 
Ssitlemenl Records and that, it would have 
been better to treat them as simple mortgages. 
There' is absolutely nothing m the terms 
of the deed in suit to warrant the Bug- 
gesbion that a permanent under-proprietary 

right wai conferred by it. 

The second and third pleas are based on 
the same transaction, In the year 1836 t e 
mortgagor instituted a suit for redemption .of 
tbe mortgage now in dispute (Exnibu 4). This 
was in the lifetime of the original motgagae. 
The parties name to terms and by a oompr nrse 
dated 27th F«bmary 1886 it was provided. 

. First, that the defendants would pay the 

Government revenue and cartain other 


toxpensts. 

Se.ond, that tbe defendants ehould remain 
in pofseseion with nnder-propielary right 
paying thirteen per cant, of the Govern¬ 
ment revenue as malikana allowance to the 

ta Third, e6 that the share in suit should be 
included in mahal Hasanpur Patti, 

Fourth, that the property should not be 

liable to redemption, and 

Fifth, that if the defendants fail to pay 
the thirteen per cent, haq malikana it should 
be recoverable from their moveable ani 
immoveable property. 

Unfortunately for tbe defendants the 
plaintiff mortgagor had failed to pay tbe fall 
Coarb fees on hie plaint. An order was passed 
to tbe effect that if the plaintiff paid into 


Court the amount found due on the mortgage 
and made up the deficiency in Court-fess a 
decree for redemption should be parsed in his 
favour This order was passed on 11th 
February 1883 before the parties had come to 
terms. After tbe compromise was effected 
tbe plaintiff, probab’y thinking that as tbe 
matter bad been settled it would ba a 
useless expenre to pay additional Court- 
fees, failed to make up the deficiency with 
ibe’result that irstead of the decree being 
passed in terms of the compromise the suit 
was dismissed for non-payment of Court- 
fees. The effect of this was tfcat the 
compromise, not having been embodied 
in a decree of the Co ait, remained invalid 
for want of registration. These fact? are 
not disputed by the learned Counsel for 
the appellants and theugh he had annonnoed 
as his second plsa that the mortgage was 
extinguished by virtce of this compromise 
be was unable, when it cime to the point, 
to contend in view of tbe provisions of 
sections 17 and 49 of the Registration Act 
that the two unregistered applications put 
in by the parties embodying the terms of 
the compromise could confer a right in 
immoveable property. As their Lordships of 
the Privy Orunoil remarked in a recent case 
[Ehtisham Ali v. Jamna trasad (5)J when a 
deed of sale has been once executed and regis¬ 
tered it can ODly be avoided by a subsequent 
registered transfer.’’ The original mort¬ 
gage in this case was, it is true, not 
registered, but that is because it was executed 
at a time when no law requirng registration 

was in force. 

In their grounds of appeal the appellants 
took a plea that the dismissal of the previous 
suit for redemption barred the present 
suit under the rule of res > udicata , but as 
they had taken a similar plea in the Court 
below and then abandoned it they have not 
pressed it here. They do, however, oontend 
that the effect of the compromise was to 
make their possession adverse from its dale. 
They fully aciopt the principle that daring 
the continuance of the mortgage no act of 
the mortgagee alone can make his possession 
adverss but they contend that where both 
parties have treated the mortgage as termi- 


(5» at Iml. Cns. 299; 9 0 I*. J. 71; 24 0. C. 272;,16 
. W. 104; 30 M. h, T. 132; 24 Bom. L. K. W 


L 

(P. 0.). 
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ated the ease stands on a different footing. 
Mahcr.dra Bahadur Sir.gh v. Ohanir«pal Singh 
(6) is a direct authority in their favour. 
The facts woro very similar to those of the 
prerent case and are indistinguishable in 
principle. The mortgagor had effected an 
out and out sale of the mortgaged 
property to the mortgagee but, as in the 
present ease, the deed in which the transaction 
was embodied was invalid for want of 
registration. The learned Judicial Commi3- 
sioDer held that from the date of the deed 
the possession of the mortgagee became 
adverse. He eaio:— 

“The law is that no act of a mortgagee 
can by itself change the character of the 
possession which was originally acquired. 

“But in the present case the facts are 
different. The act upon which the defend- 
ant-appellant relies was not his own act but 
was an act to which both the mortgagor and 
the mortgagee were parties. This is not a 
ease of mere repudiation of the mortgagor’s 
title or mere assertion of adverse title by a 
mortgagee in possession. It seems to me 
that it must be held that from the date 
on which thcsa two documents were executed, 
that is to Eay, on the 21st of November 
1889, the possession of the defendant- 
appellant became adverse to the mortgagor. 
The possession of a grantee under a void 
grant is adverse to the grantor.” 

The respondents raised a preliminary 
objection to the plea being heard on the 
ground that it was not explicitly taken in 
the grounds of appeal. 

The plea was direstly raised in the Trial 
Court and an issue was framed on it. 
Issue No. 18 ran :— 

" Have the defendants been in adverse 
posBession of the property in suit for more 
than twelve years before the suit P ” 

It was also raised in the first ground of 
appeal to the Court below. If not directly 
raised it was clearly implied in the first 
ground of appeal to this Court which was 
that the plaintiff’s suit is barred by the rule 
of twelve years’ limitation. Even if we 
considered that it was not stated with 
sufficient clearness in that g ound we should 
be prepared to allow the appollants to urge 
it under O. XLf, r. 2, of the Code of Civil 
Procedure. To prevent any possibility of the 

I 1 , i 9 ^ - • 

t6/03 lad- Cas. 284j 2*4 0, C. 166$ 8 0. L, J. 622, 
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respondent being taken by surprise we offered- 
to allow their learned Adovcate further time 
to prepare bii ergumente on his point, but 
he stated that he did not require. Apart 
from this technical objection he relies on 
the observations of their Lordships of the 
Privy Counoil in Khiarajmal v. Dairn (7) 
that as betweon mortgagor and mortgagee— 
Neither exclusive possession by the 
mortgagee for any length of time short of 
the statutory period of sixty years, nor any 
acquiescence by the mortgagor not amount¬ 
ing to a release of the equity of redemption, 
will be a bar or defence to a suit for redemp¬ 
tion if the parties are otherwise entitled to 
redeem.” 


I he circumstances relied on as establishing, 
adverse possession are stated on prge 311* 
of the report. They were that no accounts 
bad been demanded by or rendered to the 
mortgagors or their representatives, no 
payments of subsistence money which they 
were entitled to under the mortgages bad 
been made to them and the parties 
after the sale ceased to cultivate tho 
land, and left the village, and renewed 
paths bad been granted to the nominees 
of the mortgagees. The present case is 
not one of acquiescence at all. It is a 
case of direct release by the mortgagor of 
the equity of redemption though that release 
was not clothed in the appropriate legal 
form. The observations of their Lordships 

acquiescence and 
not .with the case of a direct renunciation 
of his right on the part of the mortgagor. 
The effect of the compromise wae that 
both parties, the mortgagor as well as the 
mortgagee, treated the mortgagee right as 
having come to an end and the mortgagee 
as holding in adverse under proprietary right, 
It is difficult to see what more could be 
required in order to render the mortgagee^ 
possession adverse. We think, therefore, that 

the mortgagees are entitled to succeed on 
this issue. 

The result is that we allow both appeal* 
and diemns the suit with costs in favour of 

the appellants in all Courts. 

N * H * AflieiU allowed^ 


(7)32 1. A. 23; 32 C. 296; 1 C. L 
G. J. 734: 9 C. YV. N. 201; 2 A. L. J. 
1(P. C,». 
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LAHORE HIGHOOURT. 
li Criminal Appial No. 2 t6 of 1922, 

May 1, 19'2. 

Pretent :—Mr. Justice Abdul Qidir. 

KUNJ LAL —Convict—Appellant 

versus 

EMPEROR —Respondent, 

Evidence Act (I of 1872), 8. 82 — Dying declaration 
— Proof. 

1 

Witnesses should not be allowed to prove a dying 
declaration as if it were a substantial piece of 
evidence in the case The relevant faot to bo proved 
is the statement made by a deceased person admis¬ 
sible under section 32 of the Evidence A.ct and that 
statement is not the document made by the Magis. 
tr&te bnt the verbal statement made by the 
deceased person. £p 67 1 ', col. ■ ] 

The only way of proving a dying declaration is by 
' the evidence of some witness who heard it made, 
the-witness being at liberty to refresh his memory 
by referring to the note made by him or read over 
by him at or about the time the statement was made, 
[p 679, col. 1 ] 

King-Emperor v Mathura Thakur , 6 C. W. N. 72, 
Samiruddin, In the matter of the petition of, 8 C. 211; 
10 C. L, R. 11; 4 Ind. Dec. (n. s.) 136, Qouridas 
Namasudra v Emperor, 2 Ind. Cas 341; 36 0. 659; 13 
0. W. N 680; 10 Cr. L. J 186, relied upon. 

Ohazi v Emperor y 4 Ind. C'as. 4 7: 17 P R. 1ft 1 Cr.; 
13 Cr L. J. 226; 48 P. W. R 1911 Cr, referred to. 

Appeal from an order of the Magistrate, 
First Class, with enharcad powers nnder 
section 30, Criminal Procedure Code, Lahore, 
dated the iOfch Marsh 1922, 

Lala Moot Ohand , R. S., for the Appellant. 

Sheikh Niat Ali t for the Government 
Advoaate, for the Respondent, 

JUDGMENT.—This judgment will dispose 
of two eonnested appeals and one criminal 
revision. Two persons, namely, Selig Rim 
and Knnj Lai, have baen convicted nnder 

• section 304, Part XI, Indian Penal (Jode, 
for having tensed the death of Jowinda 
Mai, and have been sentenced to 6ve years* 
rigorous imprisonment each. They have 
both-appealed to this Court, while Dorga Das, 
oomplainant, has filed a petition for enhance 
ment of their sentences on the ground 
that the, offence - committed by them was 
one-falling under section 302, Indian Penal 
Code. I have heard Pandit Sheo flarain 

behalf of Salig Ram, appellant, Mr. 
iff 0 k n< ^‘f° r Kunj Lai, appellant, and 
Mr. Dhanraj Shah in the . revision peti¬ 
tion. . 

The fasts of the case are given at 

• length in the judgment of the Trial Court 
•»nd are briefly as foliowet^Kunj Lai is 

37 


the 6on of Jowinda Mai, deceased, from his 
first wife. The relations between father 
and son were strained, because Jowinda 
Mai had children from his setond wife, 
whom he favoured, and was displeased with 
Kudj Lai, whose mother had died about 
14 years ago. He did not allow Kunj Lai 
to share the business of sloth merchants 
whish be was carrying on jointly with 
his brothers. On the 20fch December 1921, 
Jowinda Mai was going home from his 
shop about-7 p. m. when he was assaulted and 
.beaten with dangs in Bhadarkali Lane, 
inside Lahore City. He was removed to 
h ; 8 hous9, whish was not far from the 
plaoe where he was assaulted, and the next 
day at 1 p. m a report was made to the 
Police by Du**ga Das, brother of the de¬ 
feased, in whish it was stated that Jowinda 
Ma! had been beaten by KuDj Lai and 
by one other who was a friend of the 
latter. The injuries of the deceased were 
examined by Lieutenant Clarke, Assistant 
burgeon, who detailed them in a oertifisate 
whith he gave to the relations of the 
deceased, and whish was produced before the 
Police at the time of the report. It showed 
that the deceased bad altogether six in¬ 
juries on his person, three of which were 
on the head and three on the other parts 
of the body, all oaused by some blunt 
weapon. One of the injuries on the head 
was deseribed as serious, and probably led 
to Jowinda Mai’s death five or six days 
later. The Police started investigation on 
the very day when the report was made and 
the Sub-Iospector, Mr. Muhammad Asghar, 
(P. W No. S), recorded the statement of 
the deceased with regard to his injuries, in 
which Jowinda Mai stated that he had been 
assaulted by four or five persons intluding 
Kunj Lai and Salig Ram, but that be 
had not identified the other men, who seemed 
to be Muhammadans. After taking dowu 
this statement, the Sub-Insp^o or thought 
that the condition of the deoaased was 
precarious and he aakod a Magistrate, M. 
Abdur Rahim, (P. W. No. 3) to come and 
take down the statement of Jowinda Mai 
regarding his assailants. The Magistrate 
came and questioned the deceased and took 
down his statement, which was practically 
the same as had already been made to 
the Sab Inspector. In the first report Hari 

Obacd and Fakir Obaod had been ueaftiono4 
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as witnesses o! the cccuietce aid in the 
two statements whish Jowioda Mai made 
to the bub-Inspcctcr and the Magistrate, 
respectively, he mentioned the name of 
Fakir Chand only, though it was faiitbafc 
others also had seen the occurrence. it is 
unfortunate, however, that Han Chard was 
not produced as a witnefs in Court anrt 
Fakir Chand who had been cited and was 
present was given up. One Muhammad 
Bakhsh was produced who did not profees 
to have seen anything and only stated 
that he had seen Jowinda Mai lying injured. 
The only men who professed <o be an 
eyewitness in Court was Jiwan UUP- W. 
No. 4). He deposed that he bad seen Kudj 
Lai and Salig Ram and three other men 
whom he did net identify and who seemed 
to be Muhammadans beatJcwinda Mai wih 
sticks. Durga Das was also examined as P W. 
No. 1 and stated that the itformation given 
by him in hie repert was obtained by him 
from the deceased, who told him about 9 p. M. 
ob the same 6venug on wb:ch he was 
idjured ard soon after the assauU, that 
hb bad been beaten by Kodj Lai and balig 
Ram and others. He add.d that at the 
tifne of making the report he fergot to 
mention the name of Salig Ram and 
•afclo to say that the e were otbAr assail¬ 
ant besides the two. The statements as 
regards his injuries, made by Jowioda Mai, 
to the Sub-Inspector and M. A blur Rah»m 
bate been proved by the production of both 
these witnesses and, with the exception 
of the statemant of Jiwan Mai, constitute 
the main evidence for the proaesution in this 

^t is contended by the learned Counsel 
for Salig Ram, appellant, that there is no 
evidence worth the name against his olient. 
He argues that the evidence of Jiwan Lai 
ehould not be relied upon because he dees 
not appear to be a genuine eye witness. 
TT« ia not only not mentioned m the hrst 
report as a man who caw anything, but 
•even the two statements which have been 
treated as dying declarations do not make 
auv mention of him though it is shown by 

the statement reoordel by M. Ablur Rahim 

that Ji^an Lai was present when the 
deceased was describing the incident. After 
having thus sritioissd Jiwan Mai, Mr S eo 
Naiain proceeds to attack the dyiDg deolara- 

fiosi 80 fir !• 
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client is concerned. He says that the 
weight that ordinarily attaches to sush 
statements is not preeenfc in this case, bs- 
c.use there is nothing to show that the 
deceassd thought that hs was dying, 
beyond the apprehension which the Sub- 
Inspector entertained at the time he got 
the statement of the deceased recorded 
by the Magistrate. He also urges that it 
ehould be presaraed from the 6rst report, 
which was made after considerate delay, 
that till the time that the reoort wes 
made the namo of Salig Ram was nob given 
out by the debased, who mentioned it 
ODly at the time of mtkmg his statement 
to the Sab Inspector and repeatal the same 
to M. Abdur Rahim ani this, he sayS, 
must ha 76 been due to some errone us 
impression. He 8 Q 2 gests that Jiwan Mai, 
who has had some litigation with the 

father of Salig Ram, and ii on bad terms 

with the latter, npght have put the notion 

into he mind of the deceased that the fri nd 

of Kunj Lai, ab:u- whose idnntity he was not 
e’eer, w»s Sa'ig Ram, and if, under these 
ciroumstauces, Jowinda M *1 named balig Ram 
much importance should not be attached to 
his naming him, beoiuso it may be dui only 
to accepting the suggestion made to h'tn 
and Dot because be had really i lentitied 
Sal'g Ram. He, therefore, argues that hi* 
olient is entitled to aognittal b3caus?, on 
the facts refeired to above, a substantial 
doubt iu his favour is treated even »f the 
dying declarations are believed to b3 
torrect and a e given effect to, though he 
adds that they are not dyiDg declarations 
properly speaking, . * 

Mr. Mool Chand, on behalf of Kunj Lab 
sa? s that if the evidence ot Jiwan Mai is 
eliminated, as it is doubtful that he had 
seen anything, then the statements of the 
deceased are the only things remaining 
against the appellants. He points out that 
the statements of the deceased were, accord¬ 
ing to t v e pr>Feout-on w tnesses, made on- 
several occasi ns Firstly, those made by 
him durii g the night to Darga Das end 
other people as to who bis a s«ilanta 
were; secondly, the account of the occur¬ 
rence given by him to the Sob Inspeo of* 
an c, thirdly, a simi *r acroant given by him to 
M. Abdur Rah m. Mag strafe. 

Wi b regerd to the earliest statement, Mr. 

*{ool Ch^ud fiayi that the prosecution hayf 
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produced none of the other persons who 
saw the de'eaeed on ibe evening: in qaes'ion 
and have contented themselves only with 
the testimony of D >rga Das on the point. 
He says that Durga Dis s-oald n >t- be regard* 
ed as indepandenfc and reliable, that he is not 
independent because he may be interested 
in depriving his nephew, Kuuj Lai, of the 
share of the property of the deceased, and 
that he i9 not reliable because he exaggerates 
his statements in Court and improves on 
what his brother had told lin. Ha has 
given a good d al beyond the information 
he gave in the first report and made the 
addition o f the name of Salig Ram when 
giving his evuUrej in Coart. 

As regards the statements made by the 
deceased to the Sub*l spec.or and the 
Magistrate and recorded by etch one of them, 
Mr. Mool Chand rai'63 a teean ; o\l objec ion 
against them. He says tba* these statements 
should bave been proved by questioning the 
witness.to whom they were made as to what 
the deceased told them, and shouid not have 
be*n proved by simp y showing them their 
recorded stat* man!s and proving them as if 
they were document* which c aid b* proved 
as sash under section 91 of the Evidence 
Act In th s connection he refers to King* 
Emperor v. Mathu r a Thakur (I) in whish the 
following observations were made by Taj lor, 

• J.t— 

1 Witness is should not be allowed to prove 
a dying declaration as if it is a substantial 
piece of evideios in the ci»e. The relevant 
fact to be proved is the statement made by 
a deceased person admisble under section 
32 of the Evideoce Act, an i that s a emeot 
is not the document made by the Ma^utrate 
but the verbal statement made by the 
declared parson.” 

“The only way of proving a dying declara¬ 
tion is by the evidence of some witness who 
heard it made, the witness being at liber y 
to refresh hie memory by referring to the 
note m*de by him or read over by him at 
or about the time the statement ia 
' made.” 

He also refers to Samiruddin t In the matter 
of the pelxtitn of <2) in whioo al*o the principle 
referred to aoove was recognised as sound, 

(0 6 0 W.N.72. 

r 8 0. 211 jIQ o. Lr'B.-llj 4 Jnd. P©t>. (n. e.) 186. 


He further refers to Qouridat Namasuira v. 
Empeior (3) wf iah is a ruling similar to the 
two already mentioned. He, therefore, argaes 
that these dying declarations ►houid be ex¬ 
cluded from consideration and his client 
should ba acquitted. He arguac, in the alter* 
native, that even if the dying declarations are 
treated a3 evidence, they should not be 
believed, because the time when the deoeased 
was assaulted was a dark December evening, 
which was also cloudy, and, therefore, it is 
probable that the deoeased, on being tuddenly 
assaulted, could not identify hii assailants 
and the name of Kuoj Lai probably was 
introdnoed because suspicion fell on him. He 
says that on a former occasion, when fire had 
been set to the shop which Jowinda Mai and 
his brothers ard their faiherowned, suspicion 
had fallen, though wrongly, on Kunj Lai 
and, the efore, there is nothing strange in 
bis bf i g luipected again. He also urges 
,tba* the dtcoased. not having had any 
scruoles about adding to bis story as time 
elcpsid made himeeif further unworthy of 
credit. 

Mr. Niaz Ali rep^ing to the above argu¬ 
ments on behalf of the Cro » n says the dying 
declarations are worthy of belief and that 
the iechnioal i bjactions raised against them 
by Mr. Mool Chand should notresclc in tbeir 
exclusion. He argaes that it is shown clearly 
by the evideica on the -record, both of 
medic 1 men as well ao of laymen, that the 
deceased was capable of speaking after the 
first shock of his injuries was over and 
continued to be so. He mentioned bis 
assailants to bis brother, then to the Sab* 
Incpeo-or and then to the Magistrate. All 
the three witnesses have been produced in 
Oonrtand examined to prove those s atements 
and if there is any defect in the f jrm in 
whish the depositions of the two witnesses 
last referred to have been recorded, that 
ehonld not take away from the effect of that 
testimony. He points oat that in the case 
reported a§ Qourtdas bamatudra v .Emperor (3) 
what happened was that an attempt was 
in tde to treat a dying declaration as 
proved, simply by the production of the 
magisterial record of it, without producing 
the Magistral es a witness. It was held 
by tbe Calcutta High Court that the record 

(3) 2 Ind Caa. 84lj 86 C. 659j 18 0, W, N. 680i 10 
Or, L. J. 186. 1 
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was not proved by him and that iD that ease 
the riorded fctatement was iigltly held to 
be rot proved, bnt scch is not (he «cs3 here. 
Here, the Magistrate as well as the Sob- 
Inspector have been duly pnt into the 
witness box. He oites Ohazi v. Emperor (4) 
which vai a case in which a statement of 
a dyiDg mao recorded in Hrspital by a 
Magistrate wa* brought on the record without 
the Magistrate having been lummoned to 
prove it and it was pointed oat by the 
learned Judges cf tbe Chief Court that it 
should have been proved by taking the 
statement of (ha Magistrate. He goes on 
to argue that as to the credibility cf 
these statements there should be do 

dealt, beiauBe it does not stand to reason 
that the deceased could have failed to 
identify bis own sen, even if it wfs dark 
at the time and it is also unlikely that 
he would falsely name bis own son in 
such a serious cafe iu spite of ralatiors 
between him and the son being strained. 
As regards Salig Ram, he says that he was 
t v e man desciibed in the fir*t reprrt as a 
friend cf Kurj L r 1, and it is possible tbsfc 
the memory of Durga Das failed him at 
tie tine of making the repoifc eo far 
as tie name of this appellant was 
concerned. 

After carefu'ly ccDsidericg tbe arguments 
addressed to me od both 6i^es, I am of or ioic n 
that (he appeal of Ku* j Lai must be rejected 
and that of Salig R.m mu»t be aecep eh I 
share the doub s expressed on bel a f of the 
appellants as (othe ge nuineness of Jiwan Mai 
88 an eye-witre^s and do net, tberefoie, 
attach ai y weight to his evidence in (his 
•esc, hut I regard tbe statements raede by 
the dtceaied as to his prircipc-1 assailant, 
namely, bis sen Kunj La), first of al 
to his brother Durga Das, then (o tte 
Sob-Insposter, and then to the Magistrate, 
as quite credible aDd entitled to every 
weight. The (tatement mae to Durga 
,Das about Kui j Lai is proved by Durga 
Das in Court I held that probably the 
only name mentioned ly tbe deceased at 
first was that of Kurj Lai and that is 
fcbe re a on why tlafc is the only i ame 
which was lqeutioned .in tbe £rsi r> p rt. 
I do not think it likely that Dcrga 

( 4 ) Hl&d. Caa. 417; 17 P, B. 1911 Cr? 13 C r J, 
48 P. W. R, 1911 Cr, 


Das would have ferzotten tbe name of 

Salig Ram if it had baen given to him. 

It is true that Darga Das in Court 

st&tes that the deceased bad mentioned 

both Kaoj Lai and Salig Ram from the 
very outset, but I am cot prepared to 
bslieve that part cf his story, because it 
is oontradicted by tbe first report made 
by him. I have no doubt that he is telliBg 
the truth so far as Kunj Lai is concerned. 
There ip, therefore, this piec9 of evidence 
sgairst Kunj Lai to which no such technical 
objections can be rais’d as have bjen raised 
against the two recorded statements, picved 
by the evidence of the Sub-Inspector and 
the Magistrate As to these, I think, Mr. 
Mool ObaDd’s criticism is valuable and I 
wish to take tbi9 occasion of drawing the 
attention of .the learned Magistrate to the 
rule laid down in King-Empercr v. Mathura 
Thahar (1) as to the manner in wh ch 
statements purporting to be dying declara¬ 
tions should be recorded. But in view 
of tbe fact that in the cise before ms the 
two witnesses to whom H e statements ware 
made by the dsoeaeed have been produced 
in Court acd were available for cress- 
examination, I do not see that the 
defect in the form in which these state¬ 
ments were taken down destroys their value 
to such an extent as to make it Deres- 
sary to exclude them from consideration. 
There is no rersomble doubt left in 
my mind as to truth of the dying 
deolaratiors of the deceased 60 far as 
Kuni Lai is concerned and I dismiss Kunj 
Lai’s appeal. 

As regards Salig Ram, I am not 
prepared to say that the deceased told a 
deliberate lie when he named Salig Ram 
before tbe Sub Inspector and the Magis¬ 
trate. It is quite possible that owing to 
the serious injury that he had received 
to bis brain the name of tbe other man 
esiaped his memory and at the time of 
giving instructions to bis brotber fie 
could not tell anything more than that 
Kuoj L*1 was acaomptiaed by a friend 
of his. He msy have reoolleoted the 
name at tbe time the Sab-Inspector 
arrived. It is quite possible that Stlig Ram 
may have baen the ompaoion of Kunj Lai, 
referred to in the first report, but it is 
omoaivabie that tbe deceased mry have 
readily accepted a suggestion omiag from % 
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man like JiwaD Mat, who is admittedly 
hostile to Sail# Ram and may have given 
this name owing to the suggestion thue 
received. Thns a donbt in favonr of Salig 
Ram is treated which is strengthened by 
the absence of his name from the first report, 
and also by the absence of motive on his part 
to join the asei uH. It is also significant and 
may be mentioned for whatever it is worth, 
that I find, on reference to the Police diariep, 
that the earliest statement of J»wan Mai 
contained no mention of Salig Ram but 
Simply gave the came of Kanj LU. This 
lepds colour to the theory that the addition 
of the name of Salig Ram and the statement 
that two or three other men took part in the 
affair are development of the case, which 
cannot be easily treated as reliable. There¬ 
fore, I acquit Salig Ram, givirg him the 
benefit of the denbt. 

Coming to the petition of enhanoament 
1 do not thick much need be said on the 
point af ’er the view of the case 1 have tak>n 
above. It may br mentioned that the plea 
urged on behalf of the complainant-petitioner 
was that the assault was ifiade with the 
intention of committirg morder and, therefore, 
dcsaived the punishment provided for that 
offeree, but the ciroumslances of the ease 
do col lead to that conclusion. X hava seen 
the plan on the reoord, which shows that 
there are other lanes haling to the house 
cf the deceased and there is nothing to chow 
that a~y asssilant of his could have known 
wbjoa of those he would pas§ through on 
his way heme on that particular evenirg. 
Mojocver, I hava no doubt that there were 
pqt m?re than two m9n concerned in the 
ast-puh, as shown b/ ths first report. Toe 
mentioning of four or five persons wai au 
exaggeration and efter-tbooght e'mply to 
increase the gravity of the offenca. The 
real fcctq as to how the a saulb wai 
committed or what preceded the assault 
canpot ba possib’y known. Moreover, tfce 
nature of the injuries shows that only one 
o the injuries on the head was really 
serious and the man survived that injary 
for over.eix days, It, in also cmoeivable that 
witb.b)ttar .and more cupful treatment, he 
m gbt possibly have got better, be*au e it 
is in ^evidence that the relations of tbe 
deceased were. dir,ct*d .by Lieutenant Olarke 
to, teka bun , to ,the Hoepitsl f,.r »repfm :nt, 

ithc^ir**a$raip,^d feem doing CO and be 

** A ;» • 4 


5S1 


was kept all the time at borne. Presumably, 
he bad batter chances of recovery by 
going to tbe Hospital than by r( muring 
at his house. In meb circumstances, I 
think the Oonrt below wai justified in 
framing a chaigo under section 30l, Part 
IT, Indian Panal (Jjde, aril there is no 
lufficient cause fjr an enhancement of the 
senterce. The petition for enhancement is, 
therefore, rejected. 

z x. 

Appeal $r Pftiiion rejected. 


PATNA HIGH COURT. 

JuhY Rafekesoc No. 2 ok 1922. 

March ol, 1922. 

Fresent Mr. Justice Jw la Prasad and 

Mr. Juitioa Couttc. 

EMPE ROR— Prosecutor 

versus 

PUNIT CHAIN and others—Accusid — 

OPPOfcITE PaRTT. 

Criminal Procedure Code (Act V of 1818^,5. 307— 
Re'erence—Verdict oj Jury—Reasons for verdict— 
Sessions Judge to give reasons for his opinion—High 
Court's duty to consider evidence , etc.—Ground for 
setting aside verdict of Jury. 

The verdict of a T ury must not be lightly dis¬ 
regarded by the High ^ourt Due weight must be 
given to it, and whenever it is set aside, it must be 
upon a very substantial ground and not merely 
upon tbe ground that another view of the evidence 
might have been taken [p. 584, col .] 

Emperor v. Keamatulla, 21 Ind Cas. 66; 17 C. W. 
N. 1077; 14 Or, 0. J. 656, referred to 

In referring a case under seotion 307, Criminal 
Procedure • ode, it is not sufficient for the Sessions 
Judge to say merely that he believes the evidence of 
witnesses on whose evidence the ury has returned 
a verdict of not guilty; he should give reasons for 
his opinion in Buffioient detail to enable the High 
Court to appreciate it and to give dae weight to it. 
[p 6-4, col 2.j 

On a reference under section 307, Criminal Pro. 
cedure Code, the High Court has to consider the 
entire evidence in the oase and to give, due weight 
to the opinions of the Sessions Judge and of the Jury, 
[p. 683, col. 2.] 

Per Jioala Prasad t J,— In making a reference, 
nnder section 307, ‘riminal Procedure Code, dia. 
agreeing with the verdict of the Jury, the. Sessions 
Judge should ask for their reasons for the verdict, 

[p. 583,.90l. I.] 
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Whore the' Sessions Judge and the Jury differ 
and there is a division in the opinion of the ury, the 
High Court will oonsider not only the opinion of the 
majority but also of the minority of the Jury [p 683, 
eol. •.] 

Emperor v Mueammat Zohra , 65 Tnd. Cas. 294; 1 
P. L T. 6 '7{ 21 Cr. L. .!, 27 , referred to 

Per Coutt8, J —The opinion of a Jury i<* its verdict 
and not the reasons on which the verdict is based, 
[p. *84, col. 2.] 

The High Court is not bound to aot in accordance 
with the verdict o* the Jury even where it is 
un&nimouB. [p 684, col. J.] 

Emperor v. Lyall, 29 C. 128; 6 C. W. N. 253, 
referred to. 

Reference under section 307 of the Cri¬ 
minal Procedure Code by the Ses^ijns Judge, 
Patna, dated the 24 l h January 19 2. 

Mr. fl. L Nandxeolyar, Assistant Govern¬ 
ment Advocate, lor the Crow . 

Messrs, t, E. Lai and 7, 8. ti»wa» % for the 
Accused. 

JUDGMENT. 

J wala P&ASA.D, J. - This i* a Reference under 
section 307 of the Code of Criminal Pro. 
Cfdnre by the Sepsions . udge of Patna re- 
oommending that Puni* and RarakheUwan 
be oonvicted of an offence u.der section b02, 
Indian Penal Code read with station 34, 
Indian Penal Code and under section 148, 
li d au Penal Cod?, and that Sita Ram and 
Indar be convicted of an offence under section 
147, (tdian Penbl Code. 

• 1 ho above named four accuted along with 
17 ethers were tiied by the learned S ssions 
Judge of Patna with the aid of Ju y con¬ 
sisting of five gentlemen, on the cha»ge of 
having murdertd one Kok 1 Ma to 1 he 
Jury retained a divided veidict, three o: the 
Jurors returned the verdict of not guilty 
and two a verdict of guilty. The learned 
Sessions Judge accepted the verdiet of the 
majority of the Jury with reipert to the 17 
accused persms, and disagreeing with the 
verdiet of the majority with respect to the 
aforesaid four persons has referred their case 
to us under sestion 307 of the Cede of Crimi¬ 
nal Procedure. ■ The reaion lor the reference 
has been given by tke learned Serious 
Judge in h s letter No. 3i9/XT, dated the 
24th of January lb2tf, to th s Court. He 

Bay8> _“The evidence appears to me conclusive 

to establish the charges of rioting and to 
prove that the four men, Pumt, Ram 
Khelawan, Sita Ram and Incur were members 
of the body of rioters, that the two former 
were armed with b/ioioe, that Sita Ram 
and Indar carried lathi $ and that either Ponit 
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or Rpm Khelawan in furtherance of an 
intern n wb’sh was o* mmon to both of fh*m, 
opuped lie fa’al wound in the sbept of 
Kokil Vy charge to fbe Jury will chow 
the dp'ai?s of the evidence auairst each of 
these four rren. I rely particularly rn the 
evidence of S°rdsgar, Mutarrmot Suhhpgia, 
Murammat Va^hni, R* m Prasad Lohar# 
sons'able Rem Biles Singh and Dahanr. I 
tan fird do isas'D why Mutommat Suhhagia 
or \ usammot Maklni or Ram Prc*ad 
Lobar or conefabl* Ram Bilas Singh or 
Dahaur should perjure themselves, and 
their den eanour in the witness-box was 
quite fatisfaatcry. The evidence itself shows 
no grounds at all fer corsiderirg their 
testimony to be inspired by any evil 
motives. As against all the four men with 
whom this reference is C'nserr ed the e is the 
fnrthir fact that they ware all arrested near 
the s*ene that night and also the fact that 
Sita Ram was frond wearing a woman’s garb.” 

It may incidentally be n entioned here 
that the ehsrge to the Jury, the vrrdist of 
the Jury and the judgment, of the Court all 
tcok i la*e on the 21 at of Febiuaiy 19.2 cs 
the orde* sheet and the verd’ot of the Jury 
and the judgment pbow, hut the obarpe to the 
Jury bfara the date “23rd Febiuary 1922,” 
urder t v e signature of the learned Sessions 
J» dge. No doubt, the Jury was sharped on 
the 21ft and apparently a typed arpy was 
plated before the learmd Sessions Judg3 fir 
hie figra'tre on the *3id. Jt ehouid have 
apreared on this tofy when the Jnry was 
aalublly fl a ged. 

in the le ter rf reference it would appear 
from the furama y of the reasms quoted 
above that the learned Sessions Judge has 
not really discussed the evidence in the care 
for and aga nst the accu ed per-oos, in 
order to justify the conclusion that the 
charge against the aforesaid f ur accused 
persons was eelabli-hed. H-, however, 
refers to his charge to the Jury for details of 
the evidence againit each of the aforesaid four 
persons. 

1 Af er referring at rome lemfth to tbo 
summary cf tbe * essior s J dge’s charge fo tbe 
Jury, his Lordfbip pr o.eced as f» Hows:] 

Now, tbe leaned Seesinns Judge has not 
himself di cu sed the evidence in bis letter 
of reference. He has simply said that the 
evid j n-e of the witne sss mentioned above 
should he accepted. He ought to have given 
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lila reasons for accepting the evidence, He 
ought to have met ill the objections 
raised b f the defence against thj evi¬ 
dence of the afcre?aid witneasei; in other 
words, he onght to have given hii reasons 
for the decisions ariived at by lum, 
that the evidence in the css * estab ishes 
the guilt of the aforesaid foar atcosed 
persons. Now, this was obviously more 
neo'ssary in the present ta-e beoicss the 
learned S°8sion9 Judge has deviated from the 
well-recognized printip’e that in making a 
reference under cection 337 of the Oode of 
Criminal Procedure d s agreeing wi*h the 
verdict of the Jury, the leirned Seasons 
Judge should have asked for the* reasons 
for the veriict. It was still m'-e reieesary 
as it was pointed out in the case of Empsor 
V. Musammat Zohra (1) that w eo the Jury 
had differed and there was a division m 
the rp’nion of the Jury we have to consider 
not only the opnion of the majority bat 
also of the m ; nority of the Jary. Section 
307, clause (3) requ : res us to give ‘due 
weight to the opinion of the Sessions 
Judge and the Jury/ 1 We have in the 
present ease got the opiui >n of the Judge, 
but we have not got the reasons and the 
opinion of the Jury except the verdict of 
"not guilty”. We have, therefore, to depend 
entirely upon the record in the case cr upon 
tbe arguments adv^need on bohalf of the 
defence in order to 6nd oat whether the 
evifence relisd opm by the learned Sessions 
Ju fge sboaid or should not be accepted as 

proving the guilt of the aaaa j ed. 

Now, we have given broadly, w.tbout 
having gone into minute details, the summa»y 
of the criticisms that might have been 
present in tbe minds of the Jarors when they 
discarded the evidence on behalf of the 
prosecution and held that the case against 
the accused was not proved. Whether there 
might have been the explanations for th8 
Police to record late the statement of the 
priao<pal -witnesses fir the prosecution, the 
defenoe is enti led to a ? k that tbe evidence 
of these witnesses s u, onld be discarded inas 
much ac there was sufficient time and op* 
p?rtnnity for being tutortd. Tbaa el minafc- 
ed, there was only the evidence of Dahaur 
and Ram B las Singh, against whom also 
there were reasons for holding that they 

(l) 55 lad. Gac. 294j 1 P, L. T. 657c *1 Cr. L. J. 878. 
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did not oome in proper time to identify 
the assailants. Therefore, the verdict of the 
Jary in the present caee cannot be said 
to have been a perverce one. Upon the 
evidence, at the best, it can be said that 
there was room for another opinion, an 
opinion differing from that of the Jury. 
But that is not the criterion np*»n which 
a reference nnder section 307 of the Oode 
of Crin iial Prosed are should be determined. 
True, on a reference the High Court is 
reqairad to consider the entire evidence in 
the ca«e, but that dies not necessarily 
mean that the op'n ; on of the Jary on tbe 
question of fait w ll bi ignored. Thera muct 
be something more t-ian a mere estimate of 
the ev deace on tbe facta that should entitle 
us to up-iet the verdict of the Jury. I do 
not think it is necessary in this case to 
discass the varioas authorities placed before 
us on both sides. Each case was decided 
on its own'merit*: vide Emperor v. Surnamoyee 
Bisioit (2), Queen v. iham Bagdi (rt), Emperor 
v. Lyall (4), Emperor v Ohellan (5) Emperor 
v. AnmdcL Oharan Tiakur (5), King B nperor 
y. Salim-idi Sardar (73, Bmpirory. Eeima 
ulla (8), Emve or v. Mus <mmat Zo\ra (1 i and 
E nneror v Bhutlotan Si igh (9). 

Now, the meaning and scope of cection 307 
was diicuised by me in the case already refer¬ 
red ti above, namely, Enperor y Musimmat 
Zohra (l), 1 do not propose in thi) case to go 
into that disc lseiou again, bat I hive nut 
sti l com* across a single case where the 
verdict of tbe Jary on a question of fact has 
been set aside without there being au astoand* 
ing raison for it- T leone of the Bmeeror 
v. NeimatiUi (■s) is ai instance of the kind. 
Taere, the verdict of the Jary was cet aside 
when there was an omission in the 
Bessione Judge’s charge to the Jary of a 
very material fait, nanely, of incriminating 
articles in the shape of ornaments with blood 
■tains foaod in the possession of the accused. 

(2) 21 Ind Oaa 9{X); 41 C. 621; 11 Cr. L. J 680,1 

i3> 13 B. L. B. App 19; 20 W. B. Cr.7J. 

' ( 4 ) 29 O. 128; 6 C. W. N. 25 l. 

(5) 29 M. 91; 8 Cr. L. J. 371. 

(«) 2 Ind Cas. 497; 36 0. 629; 13 0. W. N. 767» 9 
C» L- J. 638; 10 Cr. L. J. 82. 

(7) 16 O. W. N, ovii (1071. 

(8) 21 Ind Cas. 166; 17 C. W. N. 1077; 14 Cr. L. J. 

566. 

64 Ind. Cas. 3701 2 P. L. T. 656; 6 P. h. J, 2T4j 

23 Or, L. J* 1U 
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Under these eirotimstantes bis Lordship, Sir 
Lawrente JeDkins, C. J., held that a proper 
ease was made oat for differing from the 
opinion of the Jary and for sonvieting the 
atauped. Therefore, whenever a verdiot of a 
Jury is set aside it must be upon a very sub¬ 
stantial ground, and cot merely upon the 
ground that another view of the evidence 
might be taken. In the present case the 
fasts and the aritisisms of the learned 
Judge were plated before the Jury in. his 
charge and the Jury upon a aonsidera^ion of 
the evidenoe and the siraumstanaes gave a 
deaided and unambiguous verdiat of ’ not 
guilty.’ We have alio duly aonsidered the 
entire evidenae in the case and the opinion 
of both the Jury and the learned Sessions 
Judge and we have eome to the aontlusion 
that this is not a aase in whish we should in* 
terfere. 

We, aannot, therefore, aaaept the refer¬ 
ence. The verdiat of the Jury is accepted 
and the acaused are acquitted, 

Ooctts,' J.—I agree that this reference most 
fail ; but I am not certain that I would 
asaept all the remarks which have 
been made by my learned brother. Seation 
307^ Bub-clause (3) of the Criminal Proce¬ 
dure Code requires that the High Court 
shall, after considering the entire evidence 
and after giving due weight to the opinions 
of the Sessions Judge and the Jury, acquit 
or oonviofc the aaaused of any offence of which 
the Jury eoold have aonviated him upon 
the sharge framed and plaaed before it, and 
in many cases the High Court has aonviated 
aeeuaed poisons in respect of whom there has 
bean an unanimous verdiot of ' not guilty*. 
The case of Emperor v. Lyall{4>) waseuah a ease. 
In that aase it was aoDteoded on behalf of the 
aeeuaed that the High Court was bound to 
aefc in aaaordanee witb the unanimous ver¬ 
dict of the Jury unless it was shown to be 
perverse or eleaily aDd manifestly wrong. It 
was held, however, that this was not so 
and that sinae the alteration of the section 
by the Act of 18^8 the High Court was 
bound to consider the entire evidence of the 
case and to give due weight to the opinion of 
the Sessions Judge and of the Jury and not to 
rely solely on the verdiot of the Jury. This 
is, in my opinion, the correct \iew of the 
law as it now stands. I be opinion of a 
J^py is .its verdict aDd nafc the reasons on 
which the verdiot is based. But although 
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when a cage has been referred, the High 
Court is bound to consider the entire evidence, 
the verdict of the Jury must not be!lightly 
disregaded, due weight must be given to it 
and in referring a case under Ibis section 
it is not sufficient for the Sea ions Judge to 
eay merely that he be’ieves the evidence-of 
witreases on whose evidence the Jury bag 
returned a.verdict of not guilty ; he should 
give reasons for his opinion in sufficient detail 
to enable the Court to appreciate it and to 
give due weight to it. 

8 ’ D * Reference answered 

in the negative. 


LAHORE HIGH COURT. 
Criminal Revision Petition No, 1185 

op 1921. 

February 4, 1922. 

Present :—Mr. Justice Marftinsau. 
JHAI'Da. RAM and a hot. Eg— 
Accosed— Petitioners 


TOPAN RAM —* omplainant— 

RB8fO*DI o-T, 

A^ rt Hi na l Procedure Code (Act Vof 1898;, st. 146 
d)-Proceedings under section, 146 —Diepute, 

finding as to. whether necessary—Revision—High Court, 

poioer of interference of. 


Section 145 of the Criminal Procedure Code does 
not require a Magistrate to give in his final order 

a finding that there is a likelihood of a breach 
of the. peace. After he has made an order in 
writing under snb-section I) of section 146, the 
only matter which he has to determine is the 
question of the possession of the disputed property. 

Havmg regard to the provisions of section 486 
t3) of the criminal Procedure Code the H&h 
Court has do power to interfere in revision with 
an orcer under section 14fi of the Code, even though 
such order was made withont affording the aggrieved 
party an opportunity of producing eTidenoeT having 

had no notice that the case would come up on a certain 
date, [p 685,ool i.] * ^ 

Kamal Kutty v. Vdayavarma Raja. 17 Tnd Pm 
6S, 3b M, »,6, 12 M L T. 43w ; 23 M L. J. 429-(19MI 
M. W. N. l 54; 13 Cr. L. J. 768, relied upen 1 

Nojem Mirdha v. Jamalali Khalifa. 12 C W M 7 si. 

8 Cr. L. J i-7, dissented from. ' * WJ * 


Petition, under eesiion 439, Criminal Pro¬ 
cedure Cede, for revision of an order* of tfaa 
Magistrate, F.rst Class, Montgomery dated 
Ibe 6th May 1921. ^ 

Mr Harcharn Das Bhalla t f or the Paii- I 
tioners. ‘ - » 

Diwan Mthr Ohand , for fth 0 iUapoodaal. 

» — ” 1 - > 11 • l 
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r JUDGMENT.—This is an application for 
revision of an order passed under 6ec ion 145, 
Criminal Procedure Code. One point urged 
on bshalf of the petitioners is that the order 
made nnder sub-section (1) did not mention 
the existence of a dispute likely to aaase a 
breath of the pease. This is true, but the 
Magistrate said in that order that the report 
of Sadat Ali Khan (to whom the ease had 
been sent for inquiry) eupported the com¬ 
plaint, and as both the report and the com¬ 
plaint mentioned that there was a dispute 
between the parties likely to oause a breach 
of the peace it may be taken that the Magis¬ 
trate was satisfied before making the order, 
that such a dispute existed. 

The next point taken is that the Magis¬ 
trate in his final order has given no finding 
that there is a likelihood of a breach of the 
peace. As to this it is sufficient to say that 
section 145 does not require the Magistrate 
to give a finding on that question. After he 
has made an order- in writing under sub¬ 
section (1) the only matter which he has to 
determine is the question of the possession of 
the disputed property. 

- The third point is that the petitioners were 
not given an opportunity of producing 
evidence, having tad no notice that the case 
was to come up before the lower Court on the 
6 th May, when the order under revirion was 
parsed, but thooght that it was to come up 
before the Tabsildar, to whom Ihe Court had 
ordered that it should ba sent for investiga¬ 
tion. This appears to be correst, at least 
there is nothing on the record to show that 
the petitioners were informed that the case 
would be taken up by (he lower Court on the 
6 tb May. But the irregularity or illegality 
committed by the lower Conrt in this lespect 
will not, in my opinion, justify this Court in 
interfering in revis.ou. It is laid down in 
section 435 (3) that proceedings under 

Chapter XII are not proceedings within the 
meaning of that eectior, and I do not see how 
it i* pofsible to hold that the lower Court’s 
proceedings are not proceedings under 
Chapter Xlt, in which restion 145 is in-* 
oluded. 

Nojem.AUrdha v. Jamalali Khalifa (1), .a 
cate in which a Magistrate had passed an ^ 
order -under section 145 without taking 
evidence, no doubt supports the contention of. 
the'petitioners’ Counsel, bat I canoct follow 

W &V. W.N. 771*"c C f . L. J, 27. 


it in the face of the clear provisions of motion 
435. 

The question of the power of the High 
Court to interfere in revision in cases under 
section 145 w*s carefully considered by the 
Madras High Ooart in Kamal Rutty v. 
Udoyitarma Rata (2). It was there held that 
the essential requisite to give a Magistrate 
jurisdiction under section 145 is that he 
mu9t be satisfied from information of some 
sort that a dispute exists likely to cause a 
breach of the peace concerning laud or water 
or the boundaries thereof in his jurisdiction 
and that once he is so satisfied his jurisdiction 
ii complete, and his subsequent action mnBt 
be considered in relation to procedure, not 
jurisdiction. That is, in my opinion, a correct 
view of the law, and I accordingly bold that 
the application for revision in the present 
case cannot be entertained, and I dis¬ 
miss it. 

Z. X. & W. C. A. 

Application dtimitsel. 

(2) 17 Ind. Cas 65; 36 M. z75; 12 M. L. T. 439; 23 
M.L. J. 499; (1912; M. W. NT. 1164; 13 Or. L. J. 7o3. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Reference No. X of 1920. 

February 3, 19*0. 

Pretent: —Mr. Lindsay, J. C, 
EMPEROR — Complainant 

versut 

PANOHU—Accused. 

Criminal Procedure Code (Act V of I898j, a. J10_ 

Surety young and living at some distance irom accused 
— Ground for rejecting. 

Where in a proceeding under section 110 of the 
Criminal Procedure Code the accused is reqnh , ed r 
to furnish sureties, the mere faot that the surety- 
offered resides at some distance away frojn the 
accused and is a young man, is no reason for 
refusing to accept him, if otherwise he is a fit and 
proper person to be surety, [p. 686, cols. 1 & 2.] 

Reference made by the Officiating Additional 
Sessions Judge, Bahraicb. 

FACTS appear from the following Re- 
ferring Order of the Officiating Additional 
Sessions Judge, Bahraich : — 

“This is au application for revision againat 
the order of Mr. Hari Shankar, First Olacc. 
Magistrate of Babraiob, dated the 5th Novem¬ 
ber 1919. 

Ranchu Lodh of Bishanpur was sent to 
jail on the 17th November 1919, for failing to - 
furnish security (two smeties for Rs. 250 
each), 
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Abdul Aziz ard Riaz-ud-din of Bahraiob 
offered the required security. 

It is admitted that the sureties be*r satis- 
facto* y character, and that the properties 
hypothecated are also sufficient. 

Thas the sureties are admittedly persons 
of adequate means, position and respect* 
ability. 

The learned Magistrate has rejetted 
Abdul Aziz, surety, for the following 
reasons 

(a) Panchu’i hou-e is four miles away 
from Bahraiob. 

(b) Abdul Aziz Khan is quite young and 

looks a boy yet and inezpariented. 
He will be weak to take proper tare 

. >• • of Panchu.’ 

I have heard the learned Counsel on both 
aides. 1 have also seen Abdal Aziz. I have 
retorded bin statement. He has a younger 
brother and he has been appointed the 
gnardian of the person and property of his 
minor brother by the Dis riot Jndge of Qtanda. 
The certificate was granted to him in March 
1919, Hie statement and appearaDC9 show 
that he is not less than 22. 

In rejecting safeties, thi Magistrate is 
given wide discretion of sours©; tut the 
discretion is not arbitrary or absolute bit 
judicial, I think a surety should not be 
rejeoted simply because he . resides at 
some distance from the plaoe where the 
man for whom he is to be a surety lives. *A 
surety should not be rejected as unfit merely 
because he resides in a different Tabsil’ [Sej 
King Emperor v. Mangal (1)]. 

Undue and unnecessary difficulties should 
not, I think, be thrown in «he way of persons 
attempt ng to furnish the required *ecuritie-. 

I thirk Abdul Azz, surety, should not be 
forested simply because he lives at the dis- 
fence of seme four miles from Panehu’s 
village. 

The second ground also does not appear fo 
be a good gronnd. The learned Magistrate 
bases bis finoiog on this point on the P*twari’s 
evidence.- The Patwari states, cf coarse, 
that Abdol Aziz will not be able to take 
proper sare of Papohn ; hot he says so* simrly. 
becbu.se tte surety liyes at Babraith and 
Pabstu at Bishanpur. The dietsnie is four, 
miles only. 1 have already observed that, in 

my cpinioD, Abdul Aziz surety should not be 

• • 6 • 

I i * • 

V (1) 6 O. 0. 189 at p. 201. 
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rejected simply beoatise he lives at a distance 
of four miles from Pancbn's vi lage. 

As to* he age of Abdnl Azz. he is not, 
snrely, a boy. He is, of conr^r, a young man. 
I do not think that a man of bis age will 
ntc'KsarPy be weak to take proper care of 
Panchn.’ I think he can manage to control 
Panchn. In my opinion, the reasons for 
which Abdnl Az z, surety, ha* been rejeoted 
are not good and sufficient. I thi^k I shoald 
submit the «a»e under section 438, Criminal 
Procedure Code, for the orders of the High 
Court of this Province. 

1 direct that the ca*e be reported to the 
Hon’ble Court of the Judicial Commissioner 
of Oadh, for orders (a'ter obtaining the ex¬ 
planation of the Magistrate) ” 

The Guvermient Pleader, for the Crown. 

JUDGMENT.—I have read the Referring 
Order of the Additional Sessions Jndge and 
after a consideration of the report submitted 
by the Dsputy Magistrate, I think the refer¬ 
ence ought to be accepted, and that the order 
rejectirg Abdul Aziz a9 unfit to be a srraty 
of Panchn Lodh shoald be set aside. There 
seems to be no really grod reason why the 
security of Abdnl Aziz should not be aciepted. 
Let the papers be returned. 

w. o. A. Reference accepted 


LAHORE HIGH COURT. 

Cr»mi«al Rivi9iOM No. 1375 of 1920. 

December 17, 1929. 

Present: —Mr. Justice Martineao, 

SOHANA RAM—Coav.cr—P et.tioskb 

versus 

E M PE RO R— Rispovdxnt. 

Penal Code (Act XLV of 18^0^, «. 29 >—Pamage to 
mosque by placing rafters of house in walls thereof — 
Absence of knowledge of damage or insult to Muham¬ 
madan religion —Offence. 

When a person in re-building his house has no idea 
that he is likely to do damage to the walls of a 
mosque by placing the ends of his rafters thereon, or 
without knowledge that such damage was likely to 
result, as would be considered by Muhammadans, 
as an insult to their religion, his conviction under 
section 295 of the Penal Code, is not justified, [p. 587, 
cols. 1 <fc 2.] 

Petition, under section 439 of the Criminal 
Procedure Code, for revision of an order of 
the District Magistrate, Jhang, dated 
the 8th June 1920, affirming that-of the 
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Magistrate, Second _01a«s, Jhang, dated tbe 

22 nd Ma»oi It 20. 

Mr. Muhind Lai Puri , for tbe Petitioner. 
8 ayad Mohnn Shah , for the Complainant- 
Respondent. 

JUDGMENT.—The petitioner has b9en 

convicted, under section 295, Indian Peaal 
Code, of damaging a mosque by placing the 
rafters of his house on the wall of tbe 
mosque, with the knowledge that sash damage 
was likely to be considered by Mabammadaos 
as an insult to their rfligion. 

Toe petitioner’s house adjoins tbe west 
and south walls of the mosque, and the 
damage done appears to have resulted frcm 
his re-building the house. ThbTrial Magistrate 
has accepted as true the statement of the 
witneis Jahana, who eays that the ends of the 
petitioner’s rafters were in the west wall cf 
the mosque before the re-construction took 
place, lu.t that they have b9en placed in that 
wall at a lower level than they were before. 
Itsannot be supposed that the petitioner knew 
that he was likely to damage the wall by 
plating the ends of his rafters higher up 

than they were at first. 

Mr. Mohsin S »ab, who appears in support 
of the conviction, lays stress on the fait that 
the petitioner has also plased the ends of some 
of his rafters in tbe south wall of the mosqae, 
where they did net exist before he re-built the 
house. But it does not appear that any 
damage has resulted from this act. The 
Magistrate found on inspecting the mosque 
that the W3<*t wall was cracked in two or 
three plaees, but hi# judgment does not show 
that any damage had been done to the scuth 

wall. . . 

It is also argued that as the petitioner s 

house is p >kka be must have known that be 
was likely to do damage by placing the ends 
of his rafters in the walls of the mosque, 
whish are kacha . This argument, however, 
is Euffiiiently answered by the fait that, so 
far as appears from the Trial Magistrate s 
judgment, the south wall dii not actually 
pmtain any dam-igs from the petitioner s 
rafters resting on it. 

It appears to me that the petitioner, whan 
he was re-building his house had no idea that 
ho was likely to do aDy damage to the walls 
pf the mosque by plaoiog the ends of his 
rafters in them. Mueh less conld be have 
known that Bush damage was likely to 


result as would be eonsidered by Muham* 
madans as an insult to their religion. 

I aioept this application, set aside the con¬ 
viction and sentence, acd aiqnit the petitioner 
The fine, if paid, will be refunded, 
w. o. a, 

Retition accepted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Cbimimal Rsfcre ce No. 12 or 1920. 

April 20, i920. 

Present :—Mr. Liadsay, J. C. 

EMPEROR—CoMPuAi-fA^T 

tersut ' 

MIAN JAN—Acou*id. 

Criminal Procedure Code (Act V of ISQ«;, s. 203— 
Judgment—Ho reasons given —Conviction illegal. 

Where no reasons whatever are given in support 
of a conviction, there is no compliance with the 
provisions of section « , Crimioal Procedure Code, 
and the conviction should be set aside. 

Reference made by the D strict Magistrate, 
Lucki ow 

FA T3 appear from the following Refer- 
rir g Oraer of the District Magistrate, Luck¬ 
now:— 

“The judgment- of the learned City Magis¬ 
trate confcaira practically nothing for the 
information of a Coart act ng io revision. 
The learned City Magistrate has not complied 
with the provisions of seciioD 264 (1), Crimi¬ 
nal Procedure Code ; and I have do alternative 
but to report under section 43*5 (l), Criminal 
Procedure Cede, for the orders of the Judicial 
Comm ssioner, the result of my examination 
of lbe record under section 435, Criminal 
Procedure Code. Jagan Nath v. Emperor (l) 
has clearly staged the law in trials of Ibis 
nature. The applicant (accused) will remain 
on bail.” 

The Government Pleader, for the Crown. 

Mr. K. N Ohak , for the Accused. 

JUDGMENT.—This case has been reported 
by the District Magistrate of Lucknow. A 

(1) 21 Ind, Gas, 466; 10 Q, 0. 357; 14 Or. L* J. 564. 
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reference to the record of the lower Court 
shows tbat the objections taken to the judg- 
ment of the City Magistrate are well-founded. 
There has not been compliance with the 
provisions of section 563 of the Code of 
Criminal Procedure, for no rearons whatever 
are given in support of the conviction. In 
these circumstances I can only set aside the 
order of the Court below. It will be for the 
District Magistrate after an examination of 
the Police papeis to say whether or not a fresh 
trial ought to be ordered, 
s. d. 

Order get agide. 


LAHORE HIGH COURT. 

Criminal Revision No. 962 o» 192C. 

October 9, 192C; 

Present .*/— Mr. Justice Wilberforce. 

BAKHTAWAR SINGH—OoNVicr— 

Petitioner 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of 16002, 417, 420— Con¬ 
viction under s. 417 — Offence disclosed under s. 420—• 
Magistrate, 2nd Class, jurisdiction of, to try case. 

Complainant, while under the influence of liquor 
administered to him by the accused, was induced to 
sign a document purporting to be a bond evidencing 
a loan of money but which, in reality, was a deed 
divorcing his .wife : accused were convicted by a 
Magistrate of the Second Class of an offence under 
section 417 of the Penal Code: On revision: 

Held, that the offence oharged fell within the 
purview of section 420 and not seotion 417 of the 
Penal Code, and consequently the Trying Magis¬ 
trate had no jurisdiction to enquire into or try the 
oase. , 

Petition under sestion 439, Criminal 
Pros‘dure Codr, for revision of an order of 
the Additional District Magistrate, Amritsar, 
dated the 14th June 1920, affirming that of 
the Magistrate, 2nd Class, Amritsar, dated 
the 21it.April 1920. 

Mr. B. N. Kapur tor Mr. Qanpai Bgi, for 
the Petitioner. 

JUDGMENT.—la this ease the 'petitioners 
have heen-eoovieted of offenses ander seelion 
417 andtseetien8v4 ,< 7/109,.Indian Penal Code, 
and have been seateosed to four month*’ 
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rigorous imprisonment eaohand'fines. Tbeii* 
appeals to the Additional District Magistrate 
were UDsusoeEsfnl and they have applied for 
revision to this Conrt on the ground tbat .the 
Trying Magistrate who exeroised SeeoDd Glass 
powers had no jorisdistion to hear the .sace 
against them. The facta alleged by theproee- 
cation were that the eomplainant was taken to 
another village on the pretense that a buffalo 
would be bought for him and the money 
necessary for this purpose would be advansed 
to him. He was then given a large amount 
of liquor to drink and when in the state 
of intoxisation a document purporting to be 
a bond was exeanted and bis signature was 
obtained. This document, it may be added, 
was a deed of divoiee of his wife who 
was then taken away by some of the peti¬ 
tioners. 

It is urged before me that the offense 
charged did not fall within the pnrview of 
section 417, but of section 420, Indian Penal 
Code. This is obviously correct and the 
Trying Magistrate, possessing as he did, 
only Second Class powers, had no jurisdiction 
to enquire into or try the s&sa. I, therefore, 
aesept the petition for revision, discharge 
the petitioners and direst the District Magis¬ 
trate either himself or through another com¬ 
petent Magistrate to maks further enquiry 
into the case. 

w. c, A. 

/ eti'ion accented. 


OUDH JUDICIAL COMMISBIONER’3 

COURT. 

Criminal Recjrsbcb No. 13 or 1020. 

April 20, 1£20. 

Present :— Mr. Liodeay, J. C. 

• EMPEROR— Cos plahukt —Appslla»t 

ten us 

FARRUKH HUSaIN— Accused 

—Responds nt. 

Penal Code (Act XLV of 1100 J, 3 4U—Receiving 
stolen property—Father convicted - Son livingin house, 
conviction of. 
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A father and sou, were living in the same house. 
After the conviction of the father under section 411, 
Indian Penal Code, the son was challaned and con¬ 
victed under the same section on the same grounds 
but there was nothing to show that he was in 
possession of property which he knew or had 
reason to believe was stolon except that he had said 
to the Police that there was no stolen property in 
the house : 

Held , that the conviction could not be sustained. 

Reference made by the District Magistrate, 
Lutknow. 

FACTS appear fr. in the following Order 
of Reference of the Distriot Magistrate, Luok- 
now, 

“The father of the aoiuied in this case 
was challmei under section 411, Indian 
Penal Ocde, on the same grounds, and was 
touvistel. I have referred to the file of 
that cise, and find from the evidencs that 
the beys of the box3s in whish the stolen 
property was found were in possjssiou of 
the father at the dime of the Polios search. 
Father and son lived in the same house. 
There is nothing against the son ex«ept 
the statement that he told the Polise there 
was no stolen properly in the house. It 
«aD, of sourse, easily be argued that he 
was unaware of what h ; s father hai in the 
boxes. There is nothing to show that he 
was in possession of property which be 
knew or had reason to believe was stolen. 
I think Bashir Ahmad Khan Vi Emperor (1) 
applies here. 

“For the above reasons, I report the case 
for the orders of the Jodiaial Commissioner 
under seation 438 (D, Criminal Proaedure 
Code, with a rec:mmendation that the 
sentence be reversed. Meanwhile execution 
of the sentence will be saspended, and the 
aasused will remain on the bail and recog¬ 
nizances already accepted.” 

The Government Pleader, for the Crown. 

JUDGMENT.—For the reasons given in 
the Referring Order of the District Magistrate 
of Luaknow, I set aside the aonviotion and 
sentence of the aasused, Farrukh Hasain. The 
aciused may npw be released, 

j, p, Conviction set aside. 

I # 

(1) 64>Ind. Caa. 248; 22 0. 0. 256; 21 Or. L. J. 40; 2 
U. P. h. R. (J. 0.) 12. 
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LAHORE HIGH COURT. 

Criminal Revision Petition No *027 or 1921. 

January 7, 1922. 

Present:— Mr. Justice Abdul (*)*dir. 

THAKARIA —Accused—Petitioner 

ter bus 

PURAN SINGH— Complainant — 

Respondent 

Criminal Procedure Code (Act V of 1898J, s, 439 
—Accused merely summoned — Revision—High Court, 
power of , to quash proceedings—Penal Code (Act XLV 
of 186*0, ss. 499, Excep , (9), 600— Defa mat ion— 

“Pichhlag” and “lawaris,” whether defamatory. 

Where au accused person is only summoned aud 
nothing further is done by a Subordinate Court, 
the High Court has power to quash tho proceed¬ 
ings at that stago if it is apparent that grave in¬ 
justice would he done if the proceedings were 
allowed to continue, [p. 600, col 1.] 

Petitioner, who was a candidate for the post of 
lambardar, made a statement concerning respondent, 
a rival candidate for the post, that ho was not the 
sou of the deceased lambardar hut was a pichhlag 
and lawaris. Respondent filed a complaint against 
petitioner uuder section 600 of the Penal Code, 
iu pursuance of which a bailablo warrant was issued 
against the petitioner to appear and answer the 
charge. Petitioner applied to the Sessions Judgo 
to quash the proceedings and his application being 
rejected he moved the High Court in revision ; 

Held, (1) that tho High Court had power to 
interfere in revision and quash the proceedings, 
[p. 590, cols. 1 & 2.] 

(2) that the words ‘ pichhlag' , and * lawaris* t 
did not mean illegitimate and were not defamatory; 
[p 590, col 2.] 

(3i that even if they had amounted to defamation 
the case would have been covered by Exception (9; 
to section 499 of tho Penal Code, the allegation 
having been made by the petitioner iu an applica¬ 
tion made by him bona fide ; [p. 690, col. 2.J 

Emperor v Bishen Das, 8 Ind. Cas 1161; 33 P. R, 
1910 Cr.; 12 Cr. L. J. 6U; 67 P. L. R. 19.1; 60 P. W.R. 
19 0 Cr., followed. 

dzitn Khan v. Empress, 45 P. R, 1856 Cr., not 
followed, 

PetitioD, under sections 435-439 of the 
Criminal Procedure Code for revision of the 
order of the Sessions Judge, Lyallpur, dated 
6 th July 1921, affirming that of the Magis¬ 
trate, First Olats, Lyallpur, dated the 28th 
April 1921. 

Lala Ram Qhand Manchanda , for the Peti¬ 
tioner. 

Sardar Khar ah Singh , for the Respondent. 

JUDGMENT,—One Pnran Singh, 1 claim¬ 
ing to be a son of Sundar Singh, brought a 
oomplaint against Tbakaria, son of Fat fen, 
under sestion 509, Indian Penal Code, for 
having defamed him in certain applications 
whi#u be made to the Revenue Authorities in 
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a Jarr, bar lari ease and in certain statements 
that he made in support of his applications. In 
pursu inoe of that complaint, Thakaria was 
sammoned as an aosased person to answer 
the charge against him, bat he made an 
application to the Sessions Jadge, under 
section 435, Criminal Procedure Code, pray¬ 
ing for interference on the ground that the 
words allege! to be used by him did not 
amount to defamation and that th9 complaint 
had bean wrongly entertained. The Seniors 
Judge declined toiaterfere on the groand that 
he did not think that he was authorised to 
interfere at that staae. 

Thakaria has now filed a ravUion iu th’s 
Court and it is contended ru his behalf tbit 
the complaint , filed by Puran Singh did 
not disclose that aDy offence under section 
499, Indian Penal Code, had b>en commi 'ed 
and that the casj is a fit one for the proceedings 
before the Trial Court being Quashed. Lala 
Ram Gband Mancbanda, woo has argued the 
case for the petitioner before me, urg’fs that 
all that the petitioner alleged in the spolia¬ 
tions in question wa« that the respondent wee 
not Sundar S rgh’s two son bat a ptchhlog of 
his wife. He adds that this was neither 
defamatory nor meant to be so and that the 
petitioner was within hi? rights in putting 
forward this plea in his own interests as a 
bona hie applicant for the lambatdvi for 
which Paran Singh was also a candidate and 
which had fallen vacant od the death of 
Sundar Singh. He says that even if the 
words used were held to be defamatory, 
Exception 9 to section 4y9, Indian Penal Code, 
covers the present case and shows that no 
offence has been committed by the petitioner, 
Sardar Kharak Singh, who appears for the 
respondent, urges, iu the first place, that no 
revision lies and that this Court is not com¬ 
petent to interfere at a stage when no final 
order has been passed by the Trial Court and 
no penalty has been imposed upon the accus¬ 
ed. He relies on Atim Khan v, Empress (I) 
as an authority supporting his contention, 
Lala Ram Oband’s reply to this part of the 
argument is that this Court has extensive 
powers of revision under seotion 439, Ori- 
. minal Procedure Code, and can interfere even 
with orders that are not final, where it is 
apparent ttat grave injustice would be done 
by allowing the proceedings before a sub¬ 
ordinate Court to continue. He refers me to 
45 P. R. 1886 Or. 
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Emperor v. Bishen Das (2) which relateg to a 
case in wbioh an order framing a charge 
against an accQ9ed person was interfered with, 
though the order was not final and not 
appealable and no penalty had bean imposed 
on the accused person. I see no reason why 
Empe'or v, Bish § n Dis (2* sh uld not b3 fol* 
lowed in this cise so fa r as the question of the 
P'wer of this Court to ioterfere in a cate 
like the one before me is «onc med. 

On the merits, Sardar Khar*k Singh argues 
that when Mr. Jastic? Martineau issued a 
notice in this cise, he did so because it was re¬ 
presented to him that ’ all that the petitioner 
alleged was that the re?p*>ndenfc was 
Sundar Singh’s p.chhlag" and that it 
was not b-ooght to his notice tla$ 
in one of the applications the petitioner has 
called the respondent lawar.s He contends 
that these two words med together 
amount to ca’ling the respondent an illegi- 
timately born parson. He farther argaes 
that Exception 9 to s*c ion 4 9, Indian Penal 
O'de, cannot app y to thi • cise, because 
Thakaria was no* a bona file applicant for 
the vacant lambardiri and bad no real 
claim to it as he was only a maternal 
uncle’s son of the deceased Snndar Singb. 

I am afra r d there is mt any force in 
both these contentions. Tne words pichhlag 
and lawaris do not mean an illegitimate 
child and, thongh Paran Siogh alleged 
in his complaint that he had baen called 
tcald-ul hiram (illegitimate) by Thaka ia, 
there ia nothing in Th*karia’s aoplintons 
and statements to show thas any such woid 
or any equivalent of this word was me 1. 

A.9 regard? tbe question of the application 
of Excepii .n 9 to sei-ion 4 9, Indim rteial 
Code, that question need hardly be di«c^s ed 
if the statement made is not defa oat >ry in 
character, bat it may be punted oat that it ia 
clear from the record of this ca e that 
Thakaria was putting in applications as 
a boaa iile applicant and it w+s obvions.y 
to h s interest no point oat any fl»w in tbs 
sta.na of a rival candidate Ecceation 9 
woald, the ©fore, in each a caie come to his 
help even if the alleged statement h-d been 
defamatiry. It ia slear, therefore, thas the 
complaint 61 jd by Paran Singh doe» not 
disclose the comm *sion of an offence aoder 
section *99, Indian Penal Ooie, aid that tbe 


(2; S lud Caa. 1161s 33 P. R. 1910 Cr.; 12 Or 
J. 50j 57 P, L. R. 1911; 50 P. W. R, 1910 Cr. 
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order passed against Thakaria was not justi¬ 
fied under the circumstances. Accordingly 
I accept this revision. An ad interim order 
staying proceedings in the Trial Court had 
been passed when this petition was admitted 
to a hearing. Those proceedings are now 
quashed and the petitioner, who had been 
arrested on a biilab’e warrant, will be dis¬ 
charged from his bail-bond. 

z . r Revision accepted. 


LAHORE HIGH COURT. 

Criminal RevisjOh Petit.on No, 1127 op 1921. 

March 6, 1922. 

Present: — Mr. Justice Harrison. 

NURA son op REHANA amd otukri— 
CONViCTi—P et.tiorirs 
versus 

EMPEROR— Responded. 

Criminal trial—Accused made to point out spot 

where certain incident occurred—Cross-examination of 

accused—Procedure 

In a criminal case the accused put forward a 
defence, the principal incident of which was stated 
by them to have occurred on a certain spot m the 
neighbourhood of a village. In order to test the 
accuracy of the story told by the accused tho 
Magistrate on his own motion took them to the 
neighbourhood of the village and made them point 
out the spot in turn In deciding the case ho 
attached great importance to the fact that they did 
not all point out the same place. There was no 
evidence on the record as to what occurred when tbe 
Magistrate went to the spot and the Magistrate 
relied entirely on his own knowledge of the incident: 

’ Held, \ ■ that in the absence of any evidence 
regarding this episode it must be totally ignored ; 

(2) that the conduct of the Magistrate m acting 
' as he did verged dangerously near upon cross-examin¬ 
ing the acoused [p. o9 ■, col. 2 ] . 

' Petition, uoaer section 439, Criminal Pro* 
aednre Code, for leviiion of an order of tbe 
Session! Judge, Montgomery, at Lahore, dated 
the 4th October 1921, vsmng that of the 
Magistrate, First Clsei, Montgomery, dated 
the 8th June 1921, 

Mr. Qhulam Rasul, for the Petitioners. 

Mr. M. Sleem , for the Government Ad- 

votate, for the Respondent. 

JUDGMENT —Four meo, Nura son of 
Rebana, Nora son of Fattn, Baq%r and 
Watyarn have been convicted under section 
4&7, Indian Penal Code, and sentenced to 
undergo twoyears*rigorous impr sonment eac 
and in addition Nura eon of Rehana has 
been ordered to pay a fiuo of 200# Their 
• appeal has been dismissed by the Sessions 
Judge and they now apply for revision. 



Tbe facts as found are that these four men 
jumped over tbe wall into the h< relx of one 
Babador, complainant, and tried to carry off 
hiadaoghter, Musammat Fatima, aged 18, who 
•was sleeping there beside h m. Both she 
and her father are said to have woken up 
and to have seen all four accused as they 
ran away. One Imam Did, who lives next* 
door, is said to have tome out and also to 
have identified the accused. 

The story told by the accused is to the 
effect that Nura Mirasi, accused ** o. 1, had 
an assignation with Musammat Fatima in the 
jungle and was caught sitting with her there 
by her father and others. The other three 
accused then fame up and rescued him 
and this false case was manufactured against 

them. 

In order to test, as he states, the accuracy 
of the story told by the aicu9ed the Magis¬ 
trate on bis own motion tcok them to the 
Deigbbourbcod of the villaee and made them 
point out in turn tbe p ! aie where they said 
that Nura Mirasi wes sit iog with the girl, 
.and he has attached great importance to the 
,fact that, as he says him«el*, they oit nob 
point out tbe lame place. Now, the c ndoct 
of the Magistrate in acting, as he did, appears 
to me to verge dangerously Dear upon cro«s- 
• ex m ning the arcased, bit there is an even 
more serious and obv oas objec ion. in that 
there is no evidence whatsoever ou tbe record 
as to what harpeoed when the test was appli¬ 
ed. No witness has come forward to say 
that be saw tbe accused poin ing out the 
different placeB, and the Magi-trate has relied 
entirely on his own knowledge, he cot hav¬ 
ing gone into tbe witness box nor subjected 
himself to cross-examination. In the absence 
of aDy evidence regarding this episode it 
must be totally ignored. Tbe learned 
Sessions Judge has come to the conclusion 
that the identification of the four accused is 
sufficient.' This identification rests on the 
evidence of threa witcesres, Bahadur I he com¬ 
plainant limeelf, Musammat Fat'rna and 
Imam Din Now, Babadue has dei iad that 
his daughter was in the house at all when 
the accused came, and tbe Sessions Judge 
has held that he is obviously telling a lie 
when he does so. If a man lies on an all 
important points such as this it appears to me 
to bs wholly imorsf-ibl i to place any reliance 
on the remainder of bis evidence. It is 
true that Musammat Fatima in Court state* 
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that she reoognisad all fonr aeons 9 d bit I 
find on reference to zimnis that she clearly 
stated to the Poliao when firat examined 
that she recognised none and was subsequent- 
ly told by her father who they were. She 
was prodnced at a very late stage of the case, 
her name not having been entered in the 
original chalan and apnarently as an after¬ 
thought and it is aertaiply peculiar that she 
should be prodnced to give thisevidence inspite 
of what she bad stated during the investiga* 
tion. This leaves Imam Din only and I do 
not consider bii statement to be snffiolent 
by itself, nor for that matter very satisfattory, 
when compared with his statement to the 
Police, One Imam Ali was prodased also at 
a late stage of the ease to give evidence as 
to a confession made by the accused. All that 
the Police diaries show is that he made the 
same statement daring the investigation as 
Mehr Shah, lambirdar, and the confession is 
shown as having been made to Mehr Shah, 
and yet he is quite silent on the subjett 
.though he was one of the original witnesses 
and his name was entered in the chalan. 

Taking all the3e fasts into consideration, 
I find^ that the guilt of the accused is not 
established. 

I ascepfc the application for revision, and 
■et aside the sonvictions and acquit the 
accused. 


[i m 


Z. K. 


Application accepted. 


PATNA HIGH COURT. 
Criminal Miscellaneous Case No. 79 of • 

’ — 1921. ; 

1 October 28,1921. 

Preieni :—Mr. Justice Ross. 

SAROJ KUMAR MUKHERJI and 

OTHER?—PeTITIONCKB 
terms 

EMPEROR— Opposite Partt. 

Criminal Procedure Code ( Act 7 of 1898J, 346*- 
Assault — One transaction—Several accused- — Comprc- 
raise withone—Effect. 


Where several persons join iu committing an 
offence, and the complainant compounds the case 
with one of them, the case should be treated as com- 
pounded in respect of all. 

Shyam Behan Singh y. Saga,- Singh, 53 Ind. Cas. 

followed' L ‘ 1 ‘ * 2i 2 ° Cr ' L ' J> 824i (,921 > Pat ' U1 > 

Criminal revision to quash the proseedings 

pending in the Court of the Sub-Divisional 
Magistrate. Pnrnea. 

Mr. S. P, Sen, for the Petitioners. 

Assistant Government Advosate, for the 
Uppnsite Party. 

JI [ D ^. MENT '~ Thi9 is an a PPl>»ation to 
qmsb the proseedings i D the Coorl of the 

Sub- Divisional Magistrate of Pnrnea again.t 

P 8 ^ 1 . 008 "' Tba aomplainant alleged 
that bolding a seoond .lass tiekat he was 
entering a first class compartment owing to 
the erowd of passengers bnt was obstrn.ted 
by a | peon who turned ont to be the pay 
clerks peon. He sneoeeded in getting 

1D ’ .u . *i he P80D abn8ed and insulted him 
so that the oomplainant gave him a blow 

whereupon he was attacked by the 

petitioners. Five persons were Darned as 

atcused and three sestions were specified— 

Sections 323, 147 and 342, bnt summonses 

were issued nnder sestion 323 only. In 

his petition of aomplaint the eomplainant 

goes on to say that the pay slerk’s peon 

mB Bnd 1 « av « 

word that I wonld not pro.eed against 

’ b ™ " not in,lnd ® d among the 
assnsed. The infereoee to be drawn 

from this statement is that if the peon 

had not been pardoned he wonld have 

been insinded amoDg the asoneed. The whole 

proceeding was one transastion arising ont 

of the attempt of the pay sle.k’s peon to pro- 

vent the eomplainant from entering the firat 

slses sompartment. Apparently, if the peon 

bad not apologised hie name would 

-_ ,, .... . ho were entered 

m the petition of complaint as accused 

persons. His name was not so entered 
because the complainant had compromiced 
the we with him. The ca ?e is, therefore, 
on the authority of Sh U am Behari Singh 
v. Sagai Singh (1), one in which the wbola 
offence has been compounded. The proceed- 
ipgs are, therefore, quashed. 

Proceedings quashed,. 

(1) 63 Ind. Cas. 821; I P. L. T. 32- 20 Or L. J 
824, (1921) Pat, iu, * * " h 
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RAM LABHAYA V. FIRM MUKANDA MAL*KAPUR CHAND. 


LAHORE B1G W COURT. 

FULL BENCH. 

Second Ciy<lAppe«l No. 2*20 of 1918, 

March 23, 1922, 

Fretent : —Tost*** Sir Wil i m Ohevis, Kt., 
Mr. Justice Abdul Raonf and 
Mr Justice Abdf 1 Qidir. 

RAM LABHAYA—Pla.nhff— 

Appelant 

versus 

Firm MUKANDA MAL-KAPUR CHAND, 
THhOuaa BaLKISHEN D *S, I'ropbietob 

IN M • GE —D^p. N' ANT — R«-P NDBUT. 

Civil Procedure Code ( Act V of 190S.J, $. 47 — 
Execution of decree-Suit for decimation that decree 
has been satisfied, whether maintainable. 

A suit for a declaration that a decree has been 
fully satisfied and is incapable of execution Is barred 
under the provisions of section *7 of the l ivil • ro- 
cedure « ode. [p. 59 , col .] 

Azizan v. Matuk Lai 8a.hu, 2• C 437: *0 Tud Dee. 
(n s 922, Deno Bundhu Nundy v. Hari Mali Da-^sco, 
3 . U 4 <* 0 ; SO. W. M. 3*S Slanjunatha Chethj v. 
Appaya, ** Tud. Cas 9«*M. L, J. * 9, Jaikaran 
Bharti v RaghuTiath Singh, '20 A. 251 A. W. N. 
(in s 37; M Jnd Dec n s * *>24, relied upon 

Karm Singh v. Amin Chand , 47 P. R. 183 1 , 
approved. 

Diwan Singh v Amir Singh, 5 Ind Cas. 814; n P. 
E Mill- l' P. VV. R 19 0 P L. R 'PI'’, Jamna 
■v. Belt Ram, 21 Ind o a « 557; 1°0 P W. ft. 191* 3 <0 
,P. L< E. 1913, Jamun Ram v. Kishen Ram , 25 Ind. 
Cas K4 79 P. . R. 1*14; 42 P. tt. 1914; 234 P. L. 
E. 1914, overruled. 

• Nubo Kishen Slookerjce v Deb oath Roy , 22 w. it. 
194 and Nujeem MulUck v. Erf an Mollah , 22 W. 
E. 2tfW, dissented from. 

Second appeal from a decree of the 
District Judge, Shahp*. r at Ra-godha, dated 
the 2eth January Ulo, affirming th*t of che 
Senior Subordinate Judge, dargodha, dated 
the 9th August 1917. 

Mr. Mu.and Lai Puri, for the Appel¬ 
lant. 

Bala l?Gq'r Chart i t for the Respondents 

t 

, JUDG viENT.— This was a suit far a 
declaration to the effect that the decree, diked 
the l'dth November It Or, paseed *n favour 
iof the firm called Mokaoda MaLKapar 
Ob and of Kalka against the; plaintiff and 
.Ram Narnia; defendant, had been • satisfied 
and was. not exeontal le. Tbe plaintiffs 
ease was that the defendant No. 1 held a 
decree of- tbe Sim a onrt against the plaint¬ 
iff and thedeiendant No. 2 for Rs. 19,5o2 ; 
that the plaintiff and the defendant No 2 
had paid the amount ,of tbe detree ia full, 

38 . _ 


b >t tlat the decree holders had allowed 
payment of Rs 17,’ 61 only and taken out 
execution for Rs 4,^84 in the Ccur.t of the 
Suhoidira^e Jud^e «t Sargodha, and tint on 
the 26th January 1916 the Subordinate Judge 
holoir g tl at Rs, 2,009 had been pt id off 
had disallowed Rs. 1,60J. Thus, the plaint¬ 
iff owed nothing to the decree-holders and 
has, therefore, prayed for a declaration that 
tbe above-mentioned decree had been satisfi¬ 
ed ar.d was incapable of being executed. 
The defendant No.- 1 denied the payment 
and pleaded that the suit was not main¬ 
tainable and that in ary c-ise the sui:, aa 
framed, did not lie. The plea more clearly 
pat was as follows, namely, that the suit 
was barred by the provisions of sec ion 
47, Civil Procedure Code, and that in any 
as do oon-eqneo 1 ial rtl -f was da med it 
could not b« iraiotai* ed w th reference to 
the provisions of eec ion 4 ' of the Specific 
Relief Act. The Trial Court, with reference to 
the decisions in Jaikaran Bharti v. Raghunath 
S'vgh .1 , D<no Bundhu tiundy v. Hari Matt 
Datsee (2) a d Al ton v. Motu•* Lai ftahu (3), 
was mclired to tite the vie * that the 
euit was barred by s oti< n 4- hat it fe t 
bound to follow i h- d*«is’on of the. Punjab 
Ulief Court m Litoan rir.gh v- Amir Si' gh 
(4) and held that tbe suit was not barred 
under tbe said sec’ion. With regard to the 
second part of the plea the Trial Court, 
however, came to tbe conclusion that tbe 
plaintiff was bound to sue for a consequential 
relief and w-ibout c‘aimiDg a rel ef to that 
effect his euit was not eDtertairable according 
to tbe provisions of section 42 of tbe Speoitio 

Relief Act. Taking this view of the oase 
.tbe Trial Orurt returoed the plaint to the 
plaint ff to enable him to amend tbe plaint and 
re-prerent it after tbe necessary amendment. 
Tbe plaintiff having declined to carry out the 
order of tbe Court tbe Buit was thrown 
ont as being opposed to the rule contained in 
section 44 of the Speoifc M elief- Act. 

Tbe pia nttff pre ened an appeal against 
the decree of the TrLl Court dismissing tbe 
suit, and the Appellate Court, relying on 
Diwm Singh v, Amir Singh (.4), held that 

• / 

(1)20 A. 254j A, W. N. (1898) h7i 9 lud. Dec. 
s. 624. 

( 2 , »• 0. 480j 3 C. W. N. 895. 

(3) 21 O. 4*7; 10 Ind. Doc. N. 5.) 9?2. ’ 

14) 6 lud Cas 8i4j Id P. B. 1910* 18 P* W* Ei 
1910; 62 P.L. U, 1910. 
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he could only protect himself from execu'ion 
proseedirgB beiDg taken agaimt him by the 
decree-hclcier by a prayar for injunction rs a 
consequential relief and dismissed the arpcal. 

The plaintiff preferred a sfcond appeal 
to this Conit. It came np for dec's : on before 
a Division Berch which disagried with ihe 
two Courts b^lcwas to the view it ken by 
♦hem w th regaid to the arplicab.lity of 
rcctioo $2 of the Spesifit lief Act, fcnt 
the learred Judges senstituting the Bench 
were of opinion that the suit was barred by 
se»tion 47, Civil Procedure Cede. Tbi* view, 
however, being contiary to t* e view taken 
by a Divis’on Bench of the Chief Court in 
Dtwan Singh v. Amir Singh (4), they 
refersed the whole sase to a F. 11 Bcnah 
abating the question to be decided by the 
Full Bench in the following terms : — 

The question is whether a suit for a 
declaration that. a decree has b»en folly 
satisfied and is incapable of eiecution is 
barred under tec.ion 47 of the Civil 
Procedure Code.” 

C sure (l) of itc ion 47 provides that 
“all Questions arisiog between the parses to 
the 6uit in wbish V e decree was pa>s?d, 
or thtir representatives, and relat.og to the 
exteutior, dissharge or satisfaction of 
the d»ciee, shall be determined by the 
Court executing the d*aree and not hy a 
separate suit ” Now, it cannot be deni d 
that the question involved in the present 
•u s has arisen between the parties to the 
suit in which the desrte was passed and 
relates to the execution, disaharge or 
sa isfastion of the dearee. In faat the very 
terms of the lelief are to the effect that the 
decree has been eatisfi* d and is not exeautable. 
It his been held in numerous o ses to which 
it is not necessary to refer that the seation 
should receive a liberal construction. This 
hafl been further emphasized by the introdue- 
t:on of the word *all* in the present Code. 
Where the deeree itself is not impugned in 
any way and is validly s *s*epfcib'e of execu¬ 
tion, all questions r*Ja‘kg to the execution, 
dir charge or aatistao iou < f the decree, ac?oid» 
ing i<i the policy un< eilying the provi-iors 
eontained in section 4 7 , must be date mired 
by the Court extent ing the decree aud not 
by a sepirate sui*. Aeaordii g to r. (1) 0 f 
O. XXI, all money payable under a degree 
shall be paid es follow*, namely, (a) into 

tbf ifc w to execute the 


deo-pe ; rr (6) out of Court to fhe decree■ 
hclcet ; or (c> otherwise as the Court, whith 
made the dearee, direct®. Snb*alanre 6) 
of the above rtk suggested Ike sontinge* cy 
of a dtaree being satisfied out of Court 
and the Legislature in order to preserve the 
jmisolation of the Court exe*n*ing # he 
(ksice enacted dense (1) of r. 2, O. XXI, 
in erdtr to meet the co tingenty Ti is 
c ftn, e pretides that 'where ary m >ney 
paja le ur.der a decree of any kind is paid 
on* tf Cour», or tie dec ee is otherwise ad- 
j.sted in whole rr in part to the satisfaa'ion 
of the decree heIder, the decree 1 older shall 
certify suah payment cr adjns mer.t to 
tie Court whose duty it is to ex*cu e tie 
decree, ard the Court thill ucvd the 
iame ccco*6ivgl v " Tie prlicy of the 
Legi liture is abundanly made clear by this 
a ause, namely, that even in respect of 
payment cr adjustment out of Court theCouit 
execatirg the decree alore will have a right 
to decide, Tt is polity is further empha iz d 

by toasting clause (3) of r 2of O. AXl, 
.whieb provide-* that A payment rr adjust- 
m a nt wbish has not been certified or recorded 
as aforesaid, a- all rot he resogniz-d by any 
Court ex.cutir.g the decreed Consistently, 
therefore, with the pol cy underlying the 
provisions of s otion 47 we must bold that 
the question cf »be adjustment of a decree 
ou/ rf Ocurfc lug exclusively within the pur- 
v ew of the role contained in that section. 
We are aware that the learned Judges of the 
Division Bench who deVddd the case 
reported as Due n Singh v. Amir Singh 
(4) held tl at as seation 258 of the old Code 
speci6o>)]y inac'el that an uncertified adjust¬ 
ment of ti e decree by any Court executing 
the decree , it was impli.d that it might be 
resi gn zed as euih by a Court trying the 
matter as a regular suit. We are not pre¬ 
pared to agree in this interpretation. This 
interpretation was not accopted by the 
majority of the Full Baqsb of the Calcutta 
High Coer- in 4«i*ai»?, A fatukLal Sahu (3). 
In ou- opi i ju the opinion of the majority was 
comet. Io a later sase in Deno bundhu 
Nundy v. Hati Af aii Dassee (2), M»clean, 

C J , a* d Hill aud Steveas, Jj. accepted 
the yew of the majority in A$ita% y. 
Matuk Lil Sahu (3). Ihs ruling was not 
brmpht to the notice of the Darned Judges 
of tne Chief Ooort who decided the ease of 
Ewan Sinyh y. Amir Qinyh v4), 
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r Mr* Makand Lai Pari has relied uron 
Iwo ether aasen decided by tbe Par jib Chief 
Court ia euorort of his arvumen'. Th> y 
are reported as Jamna v. Bel' Bam (5) and 
Jamun Bam v. kislen Ram ( 6). The de«i- 
siooa in both tf'ese aasep, however, were 
baved npoD the rale laid down in the earlier 
oa»e referr* d to above, and we are not 
prepared to aaaept any of these decisions 
as leying down tbe aorreat view. The learn 
ed Conned has also relied u ion two earlier 
decisions of tbe 3al*utta H*gh O^nrt report¬ 
ed as Nubo Kishen Mco^er ee v Debnath Roy 
(7 aid ftujeem Mullick v. Brian \ o'lih 8). 
Bo h thtse dtei ions were eon®idered in the 
case oMais n v. Matuk Lai Sahu (J)and it v»as 
p iittd oat by Mr. Jastise Miopherson that 
in those derVoos tbe rr^hibition aontaioed 
in section il of Aat XXIII of 1851 against 
separate suits was ignored. We oaonot, 
therefore, regard these aas^s as laying down 
good law. Mr. Faqir Ohand has sailed oar at¬ 
tention to an old case deaided by tbe Chief 
Court reported as Karm Sirnh v. Amin 
Ohond ( 9), wbioh appears to have liid down 
a role contrary to the one exo< a tded • in 
Diwan Singh v. Amir >ing\ i4). The jadg. 
ment is tom w iat meajie, bat tbe pritci, la 
of section 47, Civil Proaedare Cod , is aleaily 
dedaaiBle from it. 

In tbe t«se of Manjunatha Ohetfy v. Appaya 
(10), almost all tbe eases on the sabjeat 
were'reviewed and the learned Judges who 
decided tbe anse held that ‘aeation 47, 
Civil Procedure Code, ia a statato’y 
prohibition against m*tte»s relating to tbe 
exesution of a deoree baing agitated by 
a separate suit. A salt, there'er , for a 
declaration that a dearee was satisfied aid 
for an injunction restrait iug t* e defend¬ 
ant from executing his oearee agairst tbe 
plaintiff is barred ly section 47 ( ), Civil 
Procedure Code.’* Tbe rule is laid down 
in the aa e of Jaikaran Bh .rti v. Haghunath 
Singh (,). It bas repeatedly b eu beld 
that one of the objec s of tbe Legislature 
in enaotiog sea ion 47 was to avoid 

(5< 21 Ind. Cas. 557 j 100 P. W. R. 19l3j 330 P. L. 
B. 1918. 

(«) 25 Ind. Caa P4?; 79 P. W. B. 1914; 42 P. R. 
1914, 234 P L. B. 1914. 

(7; 2vJ W. B.194. 

(8; 22 W B. 2 -8. 

(9) 47 P, B. »8l. 

(10; 86 Ind. Oaa, 988, 81 H. h- J, 429, 
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multiplicity of suits. If we were to 
accent the contention put forward on 
b«hal* of the plaintiff wa should be giving 
effect to a role which would defeat tbe policy 
of the L^gisla are. 

We accordingly dissent from the view 
taken in Diwan 8ingh v. Amir Singh (4) 
and a*8 a p*iog the view of the 
Calcutta, Madras and Allahabad High 
Courts, hold that a suit for a declaration 
that a decree has been fully satisfied and 
is inaannble of execution is barred under 
lection 47, Civil Procedure Code. 

We dismiss tbe appeal with costs. 

z. K. 

Appeal dismissed. 


00DH JUDICIAL COMMISSIONER’S 

COURT. 

SicomdCivil Appxal Njo. 207 op 1921. 

Auwust 22, 1921. 

Pres nt: —Mr. Dalai. A. J, 0. 

THAMMAN SINGH— Dsfimukt— 

Appxllant 

c*rsui 

D*L°H 4 ND Plaintiff—Rb*powm*t. 

Limitation Act (IX of 1908J, Sch. I, Arts. 97, 116 
— Mortgage, suit on - Property not subject to tale — 
Money‘decree, suit for, barred — Art. 97, application of. 

Plaintiff sued for sale of a property mortgaged 
to him: the property wa9 a cultivatory holding and 
whs not liable for sale, so in his replication the 
plaintiff de9i.ed a money deoree. The period,however, 
for suing for suoh a decree had elaosed, and the 
claim was dismissed under Article H6of the Limi¬ 
tation Act. The lower Appellate Court being of 
opinion that it was a case of a consideration which 
had afterwards failed, deoreed the claim uuder 
Article 9 of the Act holding that the date of the 
failure wa9 the date of the proceedings in the First; 
Court: 

Held, restoring the deoree of the First Court, that 
Article 07 had no application to the oase as the 
property in suit being inalienable from the very 
inception of the mortgage, there never existed any 
consideration which could afterwards fail. 

Appeal from a decree of tbe Subordiuata 
Ju ge, H.r-'oi, da ed the 7 h April 1921, 
revtr in* that 0 f the Muusif, Bilgram, datf<j 

26th July 1920, 
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CHUNI LiL V. KALI KHAN. 

Mr. J. K. Barter it t for the Appellant. 

Mr. Ni-imat JJUnh, for the Respondent. 
JUDGMEN 1\—The plaintiff suet for sale 
of amortgaged property on foot of a mortgage 
dated the 1st of March >895. The property 
being a cnltivatory ho ding was not liable to 
sale, so in hi* repliiatinn the plain iff 
desired a money decree The First Court of 
the Mansif of Bilgrara held the sait to be 
time barred under Article 116 of the Limita¬ 
tion Act. There was a further plea of the 
plaintiff in that Court that the defendant 
had fraudulently represented the property to 
be alienable property and that, therefore, 
the period of limi ation apolieabl * would cmnl 
under Article 95 of the Limitation Aet from 
the date of the disc »very of the fraud. This 
plea was repelltd by the First Court oa the 
ground that no fraud was proved. 

The plaintiff appealed to the District Ccu>*t 
and the learned Subordinate Judge of 
Hardo*, sitting as an Appellate Ooirt, 
decreed the appeal aod the suit in what 
appears to be a somewhat summary jndg« 
meDt. It is noticeable that the lower Conrb 
did not make use of Article 15 and soil; 
apparently held that no fraud was practiced 
on the plaintiff. He drc-oed the suit unler 
aolour of Article 97 of the Limitation 
Act which rues a9 follows :—“ Fjr money 
paid upon an existing ooDsideratiou which 
afterwards faiJ« : three years from the date 
of the failure.” The Coart pcioted out 
that the date of the failcre wa9 the da*e of 
the proceedings io the F is; Court. 

I tind coiMdprable diffisnlty in understanding 
this noiDt of view. There was do existing 
•on i leration whatsoever because from the 
ve y inception of the mortgage the property 
in euit wa9 not alienable. There has been ne 
alteration of condition fu'osequent to the mort¬ 
gage. The F rst t'onrfc viewed the oiae very 
elearly that i* must eithir fail nrdsr Article 
l.i6 or under Article S-5 in ca-e of the alleged 
fraud of the defendant beiDg proved. The 
learned Counsel for the respondeat si o 
quoted eases to bring the anit within Article 
95. In both the e&863 of ehie .Joort quoted 
by the learned Conned {.U lit Naraxn fingh 
v. Avh b Ali (l) and Lac hnan rrasad v. 
R'lmphal (2;] fraud was hell to have been 
proved. In these eases the suit would be 

r 

U) 6 Iud. Toe 1.013s 13 O-C. 148 

^ J7 lud. Caa, 35lj 3 0- It. J. 503. 


within time if brought within three years of 
the discovery of the fnud. In the present 
ea*e I agre9 with the First Court that no 
fr»ud is proved. 

The ruling reported ai Madan Lai v* 
Beoti singh (3)should be applied to this case. 
The suit was brought more than six years 
after fadire of payment of instal nents and 
was time-barred. 

1 set aside the detree of the lower 
Appellate Court and restore the decree of 
the First Court with costa of all the Courts. 

. N. u. 

Appeal allowed. 

(3; A. W. N. (1937) 103; 4 A. L. J. 249. 


LAHORE HIGH COURT. 

Second Civil Ap^b.l No 1709 of 1917, 

March 22, -922. 

Preterit: —Mr, Jisfcice Broadway and 
Mr. Justice Abdul Qidir. , 

CHUNI LAL and .*hot i»r — PriiiuxiFFJ— 

• i f 

Appellants 

versus 

KALA KHAN and ot e*s—D spin dints 

— Re^ovd -kts. 

Civil Procedure Code (Act V of Iflngj, Q. XXII, rr. 
A, 9 —Appeal—Death of respondent — Abatement — 
Application to set aside abatement—Sufficient cause — 
Ignorance of death. 

An application, purporting to be made under 
O XX-I, r • of the ivil Procedure Code, which 
is made after expiry of the period for making it, 
may be treated as having been made under r. 9 
of the Order, p 5v*7, col j 

Mere ignorance of the death of a party is not a 
sufficient excuse to entitle an applicant to the benefit 

of r. J of O. XXII, Civil Procedure Code. [p. 597, 
col • ] 

Inaiat v Gangi, 32 Ind Cas S29: 3 P. R. 1916 { 
26* P. ‘V R (9i5 and D nji Singh v But a Singh, 38 
Ind Cas 7; US P R 189 W R 9 «, Jamna 

v. Sariit, Ind Cas 510: 67 P. R., iwl9, followed. 

free»nd appeal from a decree of the 
Dis lict Judge, Jhelum, dated the 30th March 
19U, reversing that of the Subordinate 
Judge, Jhelum, dat?d the 19th December 
1916. 

Lila Madan Oopal t for the Aorellants. 

Mr. Anant Rjm for Mr. Brij Lai, for tliQ 
Bes^oa deate. 



BHAGWATI K9BB tf. JlGDiM iAHAT. 

JUDGMENT. — Mr. Ananfc Ram 'or res 
pendents raises a preliminary o jaction to 
the hearing of t> is apreal on the gronnd 
that it ba* abated. Sharaf was the sc Is 
defendant in the case and the sole res 
pondent in this appeal. He is s*id to have 
died on the .3rd of August -92 . On 
the 29th of November 19*1 an appl cation 
was made on behalf of the applicants 
under O. XXII, r. 4, Civil Procedure 
Code. Thii application was supported by 
an affidavit sworn by one of the appel¬ 
lants. In it it wai stat'd that the appel¬ 
lants had only learnt of Sharaf s deati on 
the 28th of November 1921. UmLr Arti- 
tie 177 of the Limitation Act, as amended 
in 1920, the pm~d within which an 
application nuder 0. XXII, r. 4, Civil 
Procedure Code, is to be made has been 
redaced from six months to nmety d *yp. 
The application as ma^e, the^efo e, was 
olea’ly bad, and the suit had abated ninety 
days after the de*th of Sharaf. It was, 
however, open to the appel«nti to move 
the Court under 0. XAtf, r. 9 (2) and 
apparently this fact was borne in mind 
by the learned Va-il for the appellants who 
oarefully inserted ia the application, aud 
added in the affidavit, the allegation chat 
the appellants had only come to know of 
the death of Sharaf on the 23th of Novem¬ 
ber 1921. Although the present applica¬ 
tion is had, we are prepare! to treat it as 
having been made under r. 9 of O. XXlI, 

Civil Piocedure ('ode. 

The Question is, whether we a r e satisfied 

that there wss sufficient cause for the 
appellant’s delay in moving this Oou-t 
As to this the only rea on civen for the 
del y is that the apptl ants were ignorant of 
Sharaf’s death. Now, it has been re- 
peatedly held that mere igmrsme of the 
factum of death is not sufficient excj^e 
under this rule and Order : See inter alia 
Jamna v. Sargit (1) an! Inayai v. Ganga ( 2I 
Dayj Singh v. Butt Singh (3) and the 
caaeB therein sited. After careful con¬ 
sideration of all the ci oumsfcaoces in this 
caaa we are not prepared to ho'd that the 
reason advanced for tae deliy is saffic ent. 

(1) *2 TmV Cas. 5'0 ; 67 p R. 1919. 

<2> 32 Iud. Oas. #2* it P. R. .916; 2 H P. W. ft. 

1916. 

rs) 38 Iud. Oas. 7; 119 P. R. 1916; 1S9 P. W. R. 

1016. 


The appe’lants come from the 8*me vilhge 
as Sharaf. Mr. Mad.cn Gop l for the 
appellan s adm ft d that the appellants 
had a large number o* rela ives living in 
the vil age where Sharaf l.ved and where 
fehaiaf died. Milkhi Ohand *ho ha* sworn 
the affidavit *ai adrairtedy working as a 
Schoi l Master, some 18 miles from the 
village aud theie can be li tie doub; that 
be was in oonslan!; communic »tion with his 
relative?. In any event, we cons der that 
it was insumbent. on him to keep him¬ 
self sufficiently in touch wrh Sharaf and 
that his failure to do s> shows such 
negligence as disentitles him from the benefit 
of O. XXII, r. 9. 

We, therefore, ho’d that the lessen ad- 
vanced in this case does not amount to 
sufficient aau 39 and that the apoeal must, 
be dismissed as having abated. In the 
circam-tauces we alio / t"»e parties to bear 
their ownooats in this Court. 

Appeal diemi cod. 


PATNA HIGH COURT. 

Civ l ReviKwN -.3. or i922. 

January 2, »922 
Preient: — Mr. Jastice Das and 
Mr. Jaatice Adami. 

BHAGWATI KUER— Petitions* 

t enug 

JAGDAM SAHAY and other! — 

Oppos te Party. 

Ejectment suit—Parties — Pet son in actual juridical 
possession as well as the person under whom he holds, 
both whether necessary parties Both made parties but 
relief claimed only against the person in actual juruli. 
cal possession—Jurisdiction of Court to give decree-* 
Suit for proprietary possession Decree tor mokarrari 
interest, whether can be grunted. 

If the plaintiff in an ejectment suit can make out 
alegil title to land, he ia entitled to maintain a suit 
against the person in actual juridical possession of 
a uch land for its recovery without making the person 


IKDIAtf 0A8BS. 


m 

BBAGWATI RTJlB 0. JlGDAM flAHAT. 

tmder whom the latter claims to hold, a party to the 
suit Kashi v. Sadashira, '/■ B. 22 , relied upon , and 
where both the person in actual juridical possession 
as well as the person under whom he holds the prop, 
erty are defendants in the puit but the plaintiff 
does not chcose to claim any relief as against the 
latter, the Court is competent to give a decree to 
the plaintiff for possession OLly as against the 
former, i.e., the person in actual juridical possession 
i_p. 55-8, col. 2 ] 

Canvn v Bissovath Adhicari, 5 C. L. R. '54 
Durga Prashad 8ingh v Brojo Nath Bose, 15 Jnd’. 
Cas 219; 16 C. W N. 4<>2; tlB2> M. W. N. 425 - 1 ] M 
L. T. a 87; ft A L. J. 452; I6C L J. 4fi«s 14 Bom L* 
R. “46 ; 28 M. L. J. 28; 39 C. 696; 89 I A 133 yP. 0.)’ 
referred to. 

Where in an ejectment suit the plaintiff claims 
possession of proprietary interest in the property in 
suit, a Court is competent to give him a decree in 
respect of the molarraii interest, although he never 

claimed possession of that interest [p t>5 8, col 2 .] 

Application for review of judgment in 
First Appeal No. 164 cf 1918, cated the 
2Jpt June 1921, and lepoited as ind. Cas. 
933. 

to'esers. 8. M. Mulliek aid Sita Nandan 
Boy, frrtbe Applicant. 

Meps»s P. N Sinha and B. 0. Sinha , 
for the Opposite Party. 

ORDER. 

Dab, J.— Tb s is an application for 
review of cnr indpment, rated the 2 ft 
June 1921. The pr nci^al gr< and urged 
fcy Mr, JSosbil Madtab * nlliek on behblf 
cf the applicant is that we have given 
a desree to the plaintiffs whith they did 
net ask for in the plaint. 

The suit was a luit fer posfe's’on of 
eertain properties let out in the 6obedule. 
The plaintiff claimed to be the reveisiorer 
cf ore Girwar Narain and totaled to the 
proreities on the death of bis daogl ter 
Fateh Kuer. The apilic .nt ola ras to hrld' 
a mokorrari leape in her favour gian'ed to 
her by Fateh Kuer. The jlaint.fl’s c.se 
in the plaiDt was that Girwar Narain waa 
separate frem his brother, Sadhoo Narain, 
ard that up. n his death tia estate de¬ 
volved upon his daughter, Fateh Kuer 
aod that upon Fateh Koer’s death the 
plaintiff besame entitled to the ertate whitb 
belonged to Girwar Narain. It a? P r ar8 
4hat upon Girwar’s death, there was a 
•onteet between Fateh Kuer on tie ore 
hand and Ram Praead and Sant Praead.sons 
cf Sadhoo Narain, on the ether. There 
was a settlement between the parties ty 



whith the property 0 f • Girwar Kara*n 

wfre divided between all the parties, who 
clairred to have an irte-ept in the rs*ate 
of G rwar Na»ai D . The plaintiff beo me 
a pa»ty to that temprrmipe through his 
father, but it appears that he was then an 
infant and never ratified the trsneection 
iDfo whi.h his father entered od hi® be- 
half. He accordingly by hi* action thinud 
to rerover po fe»sion of the properties ard 
cited »he applioant as one of the pr ? roipal 
d' fenda *ts in the suit. He aliened i» the 
seventh paragraph of his plaint that the 

. pay, the ap¬ 

plicant, repre*en iog herself as the pnr- 

• hafer of peipetoal mohotrori rig! t or* aifd 
order a deed t xecofed \y Musammot F tfh 
Korr, #a« in uilawfnl ro se si'od efthe 
property described in Schedule 1 and that 
the de'endait No. 1 washelding unlawful 
posses ion like a proprie or over the 
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having ary light whatever. The aypli- 
•am, who, as I have mentirned, was 
o ted as r eh ndant No 2 in the aefon, 
entered rp.eararre end claimed under the 

a r m d " ed »d in her fav-or 

by Uuinvrmot Fa eh Kuer. That waa the 
.lain) wh ch she put forward in the »•- 
♦ion. Her .fee waa that Qi.war Nar-in 
wa. joint with his brother, Sadhor, end 
that the .ompromiaa between the parties 
wbs binding tpon ihe plaintiff. She 
ecoo.d.ng'y rome, d d in her wr.tt. n s'ete- 
mint that Fateh Knar trok an abe. lute 
in'erest m the propirtitB wbi.h were as. 
s gn = d to her and wae .empetrnt to exe. 
cate a mohairari deed in her favonr By 
our jnrgmeit we .eme to the .cn.lreiru 
that G„wae Naran , u separate from 
Sadhco aid lha. .he ..mpr.miee between 
the rallies did not operete to g„e ary 
abatlu.ettle to Fateh Krer, and that the 
oompri mise was lot binding npon the 
plaint.fi. We gave the rlaintff a de.ree 
for Fo.eeBMon ae again, tall Ihe defendants. 

• M . r - S ” 8hl1 , bab MnlJiok’a argument 
is that the plaintiff .iaimed poeee.e.on of 

P / l ° P "?; 8 ' y ,rte,e8 ‘ fn «<• properties 
and that tt ere waa no power in the I'ocrl 

to g ve h’m a de-ree in reepeat of the 

»o*u.r.r. interest whi.h i, in ,he epnli- 

•ant fir the reason tta the plaintiff never 

e'a.med pot session of that interest. We 

ar« by no means prepared to essede te 


OTDIAK OAJ310, 




t*I. LXVll, 

B3AQWAT1 Ktffittf. iidDill SAfcA*. 

the argument o! Mr. M illiok ; bat asscnrng 
that hi* contention is current, the point 
becomes one of technicality wilhont any 
fubstanos to reoommeni it. Tha difficulty 
•an he remedied at any time by am mi¬ 
ni nit of the plaint, and if we are to grant 
a rAview we would be oomoAiled to allow 
any application for am9nd nent th a t might 
be made on h«half cf the plai itiff if in 
justice the pluntiff ia entitled to a decree 
as against the aop!i«ant. 

Mr. Mnllick then contends^ that in jus* 
tile the plaintiff was not entitled to any 
detree as against his client, iDa<*mnch as 
the question as between the plaintiff and 
Ham Prasad was left open. It apoears 
that dnriog the pendency of the case, the 
plaintiff and Ram Prasad entered into a 
settlement and by oar judgment we did 
not, in any way, decide the question as 
between the plaintiff and Ram Prasad. 
Mr. Mullick’s argument now ip, that if any 
one dispossessed the plaintiff it was Ram 
Prasad and that as his client claims title 
under Ram Prasad, it is unfair to give 
a decree to the plaintiff as against his 
client, leaving the entire question open as 
between the plaintiff and Ram Prasad. 
In the 6rpt place, it may be pointed oat 
that hie client does not olaim any title 
through’ Ram Prasad;. she held nnder a 
mok'irtarx deed exeented in her favour by 
Fateh Kaer, that is, the deed whish she 
sets np in her written statement It is 
qnite true that on Fateh Knar’s death, 
there was a contest in the Land Registra¬ 
tion Department as between Ram Prasad 
on the one hand and Fatah Kner’s daughter 
on the other as to who was entitled to 
be regie* e red in the Land Registration 
Department in the place of Fiteh Kaer, and 
the Land Registration Department decided 
the qnestion in favour of Ram Prasad; 
and we have no reason to donbt that 
since that decision the petitioner has been 
paying root to Ram Prasad. Mr. Mnllick’s 
contention is that we mast regard that 
decision subsequent to the death of Fateh 
Kaer as a new settlement by Ram Prasad 
in favour of his slient. 1 cannot look 
noon the decision in that way at ail. The 
petitioner claims under F *teb Koer and 
though it is quite true *be is now paying 
rent to Ram Prasad because the Land 
Registration Department has decided the 


question in favour of Ram Prasad, etill 
she claims to be in possession of the 
propsrty, not by virtne of any settlement 
made by Ram Prasad, bat by virtue of 
the settlement male by Fiteh Kaer. 
The question, therefore, in the forip in 
whieh it has been raised by Mr. Mnllick, 
does not arise ; but assuming it does arLe, 
1 am not preoared to admit that we are 
insomo^tent to give a decree to the plaintiff for 
possession as against the person in juridical 
possession of the property, if for some reason 
the plaintiff does not choose to claim any relief 
as against the party who may pat the other 
party in actual possession of the land. The 
decision of the Bombay High Court to which 
I referred in the coarse of my judgment* 
is conclusive on tbe point. Mr. Mnllick 
relied npon the case of Oannon v. 
BinonAh Adhicari (l). It appears that 
that case was subsequently relied npoa 
by the Oalmtta High Court in a case 
which was reversed by the Jadicial Com¬ 
mittee in the case of Durg* Prathad 
Singh v. Broio Nath Bote (2). That case 
was also not followed by the Bombay High 
Coart in tbe case to which I referred. It 
appears to me that the decision of Farran, 
0. J., correctly lays down the principle 
that ought to guide ns in dealing with 
cases of tbi*9 nature. 

This application fails and mast be refused 
with costs. Hearing fee two gold mohun » 

Ad. mi, «f. — I agree. 

b, p. Application rejected, 

(l> 5 C L. R. 154. 

l2‘ 15 Tnd. Caa 219; 16 0. W. N. 482; 0912 M. 
W. N 425; 11 M. l». T. 827; 9 A L. J. 462; 16 0. L. J. 
401, 14 Bom. L. R. 445 s 23 M. L. J. 20; 39 C. 096; 89 
I. A. 18 . V P 0.). 


* See Kashi v. Sadashiv , 21 B. 229, 11 Ind, Doc. 
(n. a.t 164—[£d.]. 
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AMQATl PARAMBATH KANNIYALLI RATHA V. TBIKKE ILLATH NJIILAK4AND3AM, 


M-DRAS HIGH COURT. 

Skcowd Civil Appeal .No. 16*2 o» 1920. 

January 6, 1922. 

Present :—Mr, Justice Ktmarasw>mi Eaktri 
aDd Mr. Justice Devadoss. 

ANGATF PARAMBATH KANNIYALLI 
RATHa— Plaintiff—appillant 

versus 

THBKKE ILLATH NEELAKHAN« HAN 
alias PADMANABHAN NAMBOODRY 
—Defendant—Respondent. 

Limitation Act (IXoj 190 Q 9, 8ch . 1, Art , 120— Appli¬ 
cation for -registry as jemni, refusal of— 8ub»equent 
identical application by son after 14 years also 
refused—Declaratory suit—Cause of action — Limita. 
tion. terminus a quo. 

"W}ie*e an application to b« registered as jenmi of 
certain lands iB refused by the Revenue Authorities, 
and a subsequent identical application, made s^me 
years afterwards, by his successor is alsorefi.sed a 
suit to obtain a declaration that the plaintiff : s tho 
jenmi of the lands mu-t be brought within *he period 
of limitation prescribed by A Hide • >0, Schedule I, 
Limitation Act, th* 1 2 terminus a quo cf puch period 
being the date of refupal of th« fir««t applic ation by 
the Revenue Authorities Tho refusal to grant 
identical relief on the secord application does tot 
giv« a fresh cause of action [p 6 2, col i ] 

Brojendra Kishore Roy v Bharat Chandra Roy 
[ Abdul Ratac', <' Ind Cas. ‘ ; 2V C, ‘ . .{. ^83: 

C. v\. N. 48 Allah Jilai v. Umrao Husain 24. Ind 
Cas f36: 3H A. 4V2 A L J. *.u, Kali P-asad 
Misir v. Harbans Mi sir, 60 Ind ' as 7fi : ; 7 

A. L J 38*, Anontarazu v. Narayannratu , '3 Ind. 
Cae. P6 36 M 383. . -II 2M, a N. 5 I n Nf L. 
T. ‘0*; M 2 M L. J. 0 , Bhaiaji [Jalandhar Thakur ] 
v. Jharula Das, 24 Ind t as 601» 42 O. 2^4; L W. 
549; 8 0. W. N. 102W; 27 M. L. .T. 100; 16 M L T 
2i0; (1914) M. W. N. 6'<7; 12 A L. .T 1178**0 0. L. 
J. PP0; ’6 Bom. L. R, *45 P. O. *, distinguished. 

Ohowdhry Qtiamanund v Rajnatain Das, 1 * C. W. 
N. 18*; 40 L J RSi and Akbar Khan v. Turaban , 1 
Ind. ( as. 6*7; 31 A 9: A. . N. \lU08| 26 <s; 6 A. L. 
J. 637 j 4 M. L. T. 441, referred to. 

Second apoeal agai sr a deoree of the 
District Cou»t, Nor h Malabar, ii Appeal 
Suit No. \ 0 <f 1919, preferred against a 
dehree of the Court of the District Morsif, 
Kuthuparamba, in Original Suit No. 767 of 
1917. 

FACTS appear from the judgment. 

Mr. K, P.Ramakrishna Aiyir t for the Ap¬ 
pellant.—Theruit is not barred under Artie e 
120 of the Limitation Aat as a fresh aanne 
of ac ion accrued to the plain'iff in 1917. 
Br<je-uira Kit'ore Roy v Rharat Ohandra Rry 
[46 ul Sieac] (1), All ih Jilai v JJ nrao 
Husain (2), Kali / rasad Misir v. Harbans 

(1) 31 Ind Cas. 242; 22 C. L. J. 283; 20 0. W. N. 
481. 

[2) 21 Inch 635; 36 A« 492; 12 A, L, J, 910 ( 


Misir <&). An^ntharazu v. Narayanarazu (4) i(t 
Phiioji [Jalandhar TaaJeur V. Jharula Das 
(5). 

The plaintiff was in sontinuous and un* 
disturbed enjoyment for over the statutory 
period. He has a right to sie for declaration 
of his title. 

The plaintiff has a raenrr'ng cause of aation 
every time that his right is denied. 

Mr. R. G >vinda Marat , for the Respond¬ 
ent,—The tl-iim by the son is in te rns 
identical with that preferred by his father 
in 1903. There was no fre«h causa of 
aa*ion in 1917. The ca<*es cited are dis• 
tinguishable. The mere refusal by the 
R V'-noe Authorities tn regieter dees not 
f m nut to diaoop^e’sion There must be 
an act of ob trao ion by the defendant to 
give the plaintiff a fre h .ea^se of action. 
The defendant did not collect the promts. 
Art’cl* 1^0 of the Limitation Aot applies 
and thetuit is barred. 

JUDGMENT. 

Dev i« 088 , J.—1 he pi in tiff allege* that 
he is the jenmi of the plaint prop rty 
and that, he apoli‘d to have the land 
registered in h a name in 19 7 and that, 
on the f b e^ti.m of the deferdant, the 
Revenue Au'borit ; e« r»fueed to change the 
rrgi'iiy H*-, therefore, ►nee for a declaration 
t. at he i« ‘he en ni of the plaint land. 
Both the Cour's diemissad the suit as 
beiDg barred by limitation arder Artioli 120 
The plaintiff has preferred this aetond 
appeal. 

It i9 found that the plaintiff 7 *) fith9r 
applied in 19C3 for change of revenue 
registry to hi-* name ant the Se'tlemmt 
Offc r ordered that the registry should 
st«nd as it d d. It is cou’enled on hia 
behalf that the suit i* not barred by limi a- 
tion as there was a frtsh caa e of action 
in 1917. H* relies upjn Rroiendra Kishore 
Roy v. Bharat Ohandra Boy [ Abdul R izac] 
(lj. The fasts in that cas a were the 
plaintiffs slaimei title to Rome property 
by purchase at a rale in execution of A 
mor gag -iesree. Tney took posie&iro but 
were resisted by the defendants and the 

(3) 50 Ind O a9 7*7; 17 A- L. J 388. 

*4» 13 Ind Cas 36 M. 383; .1911) 2 M. W. 
N.53 ; 0 M. L T OW 22^. L. J. 108. 

(6) 24 Ind Ca« 50 *42 O. 2 W ; l L. W. 649; 18 
C. VV. N. 1049 27 M. L. J. I09| 16 AI. L. T.2 0; (1914* 
M. W. N. 636; 12 A. L. J. 1176; 20 0. L. J. «0» ™ 
3ta, U R, #46 (P. 0.), 
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property waa aHashe^ under -so mo 146, 
Oritr.i al Procedure Code Th< ord-r of t-tie 
Magistrate was made on 25<h Anul H 0-• 

On the 3rd July and 11th Ootober l! 03 
iwn sets of rliintiffs institute I sui'e for a 
deol&rat’on of their title and for their 
shares of the prooerty. Tie Courts found 
that plaintiffs had title to the nrone-'y nnd 
that th-,y were in possession, 111 the at soh- 
ment of the property by the M gUt-ate 
on 25th April 1902. The liwer Appellate 
Court dismismd the suits as bi-red hy limita¬ 
tion under Arti.ls 120 of the Li Nation 
Act. The learned Judges held that the 
attashment hy the M.gie'rateon aoo unt of 
the interfereoee of the defendants wan a 
sonti, ui-g wrong and that ro qu.stmn 
o» limitation arose. In Allah Mat v. ^ nr«o 
Husain (-') the leer-ed Judge. held that 
the snit b- u ht fr p-ofi a of the share 

gave the plsio iPs a fresh oanse of a.t on. 

In Salt rratad Mis r v. B rb *s \ltsir 
(3) PiBgott. J ob-erves : My "M™ '<» 

that the proee'dirgs tak-n in the Partition 
Court wherely <he t l intiffs found them- 
s-lves, if their sta*ements of feds are 
true for the first time in danger of bu g 
actually disons^e.sed of their joint owner¬ 
ship over plot Nu. <55. give m« to a fresh 
.auee of aetioo alt-g-ther independent of 
any same of a.fon whi.h msy have b en 
furnished to the 1 1 intiffs by the Se tlemant 
entry made in 1877.” If, io this ce. he 

respondents bad altemotid to die nib the 
plaintiff’s poB-ession or clum any right 
over the property to the derogatioo of the 
plaintiff’s right, each an a.t w<nld give a 
fi»sh sansa of aotion. The tlimuff herei 
asks for the seme relief »h cb w-s denied 
to him in 1903. Ae observed in Oh- wdhry 
Shamatiundv. Bajnarmn Das (6), <t »»D.ot 
be sutcessfully maiitain.d that the plaintiffs 
si odd as a matter of .law b • regai ded as 
diapos-xssed merely by vir ue of t e or er 
ot the Eevenue Authorities dismissing their 
application for regi-tration. The suit is in 
eahitaros, as it is in form, a suit for 
declaration of title and the rnisofjiniita- 
tion applicable ia that provided in Ar.iole 1- 

aDd not that in Ait ole 144.” 

The case in An^ntarartu v. NoT^yanaratu 
(4) has no application o the lasts of the 
present aasa. There was an attachment of 

(6) 11 0, W. N. 186, 4 0. L. .1, 668, 


a person’s land, as if it belonged to another, 
and on a Uter dde the s*me was s dd in 
Court austinn. It was held that ’the plaint- 
iff, no doub\ might then have sued, bat 
we do not think they were bnmd to sue.... 
The owner’s title is affe»tei by a s*le in 
an altogether d fferent and greater degree 
than it is by an attao ment. We think 
this g'ves the owner of the property a fresh 
eause of action.” 

In the p'emnfc sase it sannot be son- 
tended that there was a trash canse of ao ion 
in 19.7. The plaintiff’s father was refused 
change of registry to hit name in 1903. 
The pi untiff again applied in 191? for the 
B\me relief wh ; oh wa* refused. The snit 
brought after s ; x years from the date of 
first refold is barred under Artiol * 120 
of the Limitation Act, vide Akbir Khan v, 

Turnban (7). 

It is uext sontended that the respondent 
did not deny the plaintiff's title in 1913 
and that he denied plaintiff’s t tle only in 
1917. Tne facts in ev dene * do not support 
thi- * •on^ention. Op rations u d^r the 
M 1 ibar L and Revis ration A®', 18 6, went 
on in 1^01 and .902 and under sestions 4 
aDd 5 notisea mast have been issued, aad 
sooh eoqairy as was nesesaary must have 

beeo held under section 6. 

The records of the operations seem to 
have been destroyed and it wonl I be patting 
a premium upon perjury to a’.liw the par¬ 
ties to ad lute oral evidence as to what 
happened in 1903. It is clear from Exhibit 
y tl that plaintiff’s father nnut have bet-n 
aware of wbat was going on then and after 
the entry was m»de in defend int’s name 
he wanted a transfer to his name which 
was refused by the Settlement Offissr ; vide 

Exhibit VII. 

It is next sontended that the plaintiff 
has been in undisturbed p sseBsijn for the 
last twelve yeais and that he is, therefore, 
entitled to bring a suit for declaration df 
his tide against the defendant. In the BtbI 
plase there is no ev'danse as to the natnre 
of his possession. E?en if he is in possesaic m 
a* a enmi that would not by i^elf .give a 
oiuse of aotion against the de endant. 

It is further sonteodei that every fresh 
denial of title gives a fresh eanie of aotion 


(7) 1 Ind Cas. 567: 31 A 9; A. W. 
5 A. L, J, 6871 4 M. L. T- 444. 


(1918 ‘ 268, 
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And Bhaiiii [Jalandhar Thahur ] 7 . Jharuli Da* 
(5) in sited to support it. In that ease their 
Lirdsh’pi held toat oq each oesaiion on 
wfcr’ch Joarula Das received and wroig f uIly 
appropriated to his own use a share of the 
income to whi«h the thebait wag entitled 
Jherula Das •ommitted a fresh asfcicnib'e 
wrong in respect of wh ; ch a suit coild bs 
brougir. against him by the ih brit ” It, 
in the present case, the defendants attempted 
to sollect or collected the income of the 
land, the plaintiff wmld have hai a fresh 
cause of action. By asking for this identical 
relief in 1917, which was denied his father 
in 1903, the plaintiff does not acq lire a fre?h 
•erne of astion agaiost the defendants. 

Toe sesond appeal fails and is dismis ied with 
eo*ts. 

Kumaraswami Sastri, J.— I agree. 

M. C P. 

w# A. Appeal dismissed. 
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bv his heira, brought the suit, out nf which 

this anpeal has arisen, to recover R. 9 000 

odd by way of damages for breach of con* 
tract. 

There we~e fwi defendants in the ease 
(1) Rasan Ali Knan, (2) N* ^rulla Khan. 

Bri fly pat, the else for t epliiniiff was 
that, on or about the 14th Sep-mSer i916, 
he entered into a centrist with the fl st 
defe* dant for the parcha*e o' a Quantity 
of indigo at the rate of Rs. 2 0 per factory 
maurd. The agreement b «fe veen the parens 
was that the indigo should be delivered to 
the pKiotiff about the e.d of October. 
The ia*e for the Plaintiff was that, on the 
7 h of N ivember 19.6, the defendant, Has*ii 
A 1 Khao, refuted to give him delivery, there¬ 
by br a*:iDg the oootrait. 

It n,ay bi mentioned here that the 
sesord defendant was more or less a nomioal 

defendant in the case. He is the servant of 
the 6M de'endant and is said to h*ve been a 
partner in the indigo basinets to the extent of 
a one anna share. 


ALLAHABAD HIGH COURT. 

FiBbT Civil Appeal No. 16 3 or 1919. 

January 3 1 ,1922. 

Pf6ter.t :—Mr. Ju9ti«e Rafique and 
Mr. Jag' ce Lii ds*y. 

Mb. MOHAM D ISMAIL KHAN— 
Plaintiff—Appellant 
versus 

Mb. HASAN ALI KHAN a»d anotjir- 
Defsmpa*»T8—R*spo«*dimts. 

Contract, suit for, breach of-Contract involving 
mutual obligation—Plaintiff must pro re his readiness 
to perform his obligation on date of performance , 

Wher* a contract imposes mutual obligations upon 
the contracting parties and one of the pa-ties sues 
for damages for a breach of the contract ho 
must show that, on the date fixed for the per- 
formance of the contract, he was ready and willing 
to perform his part of the bargain, [p. toe, col. 1 ] 

Fiist appeal frcm the decision of the 
Subordinate Judge, Meerut, dated the 30th 
of January 19ly. 

Dr. Tej Bahadur 8ap*u end Dr. Sure nira 
Hath and Mr. Iqbal Ahmad , for the Appel¬ 
lant. 

Dr. 8. W. Sulaima *, for the ResprndeDts. 

JUDGMENT.—The pliintiff, Mohamad 
Jsoaii Kr an, who has died sirce the in¬ 
stitution of the suit and is now represented 


The defense raises two main pleas, name- 
ly : — 

(1) That there was no eomplete contract 

between the defendants and the rl.intiff, 
and, * 

(2) that, if there was a complete con¬ 
tract between the parties, the defendants 
had not been gcilty of breach of sontrast, 
bit, on the other ban t, the plaintiff himsslf 
n*a mane default. 

The learned Subordinate Judge seems to 

have been of orioion that there was no 

•omplete contract between the p^rt-e*. He 

fur:h»r held in the defend inti* favour that, 

if there wa contract, the pa-ty in de’aulc was 

tbe.l 1 t ff him c *lf who was, therefore, not 
entnl d to retoaer. 


in appetl here, the care whith was ra’sed 
by way of defin e to the effect that there 
wee no .omplete eonlract between the parties, 
ha§ been abandoned and rightly er. There 
•an be no doobt wbaterer on the evident 
10 the rase that a eontraet was en'ered into 
between these parties on the 14 h September 

* OP the 8 11 and P nr " h »-'8 of indigo. 
The reseeaary f,ct* are all admitted in 

tbeeianmeot mad. by tbe first defcndiot 

when be wa. examioed »s a witnes. in 

Coort and the letter, whi.b pass d bet ween 

the parties am^ly prove that toe re wag a 
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•ontracfc made between them on the date 
ab-'ve mentioned. 

Tbe e tan, indeed, be no doubt that the 
fi at defendant seems to have desirsd t K ab 
the terms of the contract sVa d be redated 
to waiting. He se»mi farther to have 
desired that a subntan ial sum of money 
should be deoosi ed with hi a as earnest- 
money, and it wai because he plaintiff had 
refused to redn*e the on»*ract to writing and 
to supply the Rs 2,^00 demai ded by way 
of earoe^t-mor ey, that the plea was put forw *rd 
to the effect that the contract bee wean the 
parties was no* c mple e. 

We need sav nothing more about this 
part of the case. If the 6r»t defendant 
desired to h-ve any arec’al terras made 
after the da e upon whioh the contract was 
entred into, that wf nil not affeoo the con* 
trasf ual relations already established between 
the parties. 

The only question, therefore, with whith 
we have to deal i* t whether the plaiotiff 
himself was in fault or whether the de¬ 
fendant wrongfully refused to give the 
delivery and was thereby guilty of breath of 
contraot. 

If appears that, ii the month of Sep¬ 
tember, when tbe contrast was made, the 
indigo which was the snbject-matt~r of tbe 
bargain between the parties, had ju t 
been ma* u actored. It wan not possible 
at that tima to fix a r*e6nt-e date for 
delivery before the rtaoLfeCtured cakes had 
been dried. It was not possible at the 
tima tbe parties entered into the contrast 
to fix any definite time by whith the dry¬ 
ing prreoes would be arm lete. Consequent¬ 
ly, it mud be taken that, under tbe 
arrangement come to b tween the parties, 
it was fer the fir t defeo ant to fix the 
date of delivery. He was n charge cf the 
indigo which «*as stored in his F c’o» y a*d 
be wasre<-poD8il 1 j for getting the indigo into 
marketable condition. He was further under 
an rbligation to sea that the indigo was prop- 
eily paoked. 

There can, we think, be no doubt that 
at the time the aontn-ct was made, a 
sazny 1 • of the indigo was given to the 
plai tiff. Onisquenily, when th»time for 
delivery came, it - he pliintifi’s right to 
have an inspeition if the indig) w ioh 
wa* being off r d to hi d, so th »t ha roirht 
•cm ace it in bilk wi;h sue sample which 


was in his ro e sa^ion. Lastly, it is clear 
that, on the term 1 * of the contrao\ the pi <in*iff 
whs u «der an ibliga'i'in to pay f r tin’s 
indigo at the time of del verv. Tbe amount 
id question was about Rs -1,010. 

We have been referred to cer'ain letters 
wh ch pars d between the par ies from the 
m d tie of Sep *mher till tbe beginning of 
November We do not propose to discuss 
this so-respor dsDoa, It is snffie’ent to s^y 
that it ap ears that the paries were not 
disced to trust eash other regarriog the 
ful Irnent of the contract. E*«h party seems 
to have re ardfd the other with pnspioon 
and, in short, th y se ra to havj been 
dealing w th eash o’her at a m’s length. 

On the 1st November 19 1 o, the defendant 
wrote a let e~, Exh bi r . 6, pvge 30 of the 
appellant’s bo k) ir-firming the rlu’nfiff 
ttat the goods wol 1» bo ready for delivery 
at the Fact ry at Chide n i on the 5th 
Novemb*r, 1916. The plaintiff was a»ked 
to attend at the Fastory on that date, either 
in person or through a Karindt and to 
bring with him a sum of Rs. 11,00), the 
apO'Oxina f « value of tha giod«. In this 
leter, the defendant, Hi*an 4li K ian, wrote 
that, if the plaint ff did not aop*ar on the 
d kte in q-iesion or sent an agent, he would 
hold the pl& ntiff li »ble for a b each of con¬ 
tract and wool! arrange otherwise for the 
dispo al of his goods. 

The plaintiff replied to tfr’s letter by a 
letter datel the 4th November 1916. He 
took np a controversial atti nda over the 
matter a- d said that he dii not understand 
what tbe 6 st defendant meant by saving 
that the time for d-livery had been fixed. 
He disputed fchia statement and sail that no 
time had bjen 6xed r or delivery nor was it 
possible that any time eould be fixed 

because the indigo o raid nob be 

weighed until it was in a d-y state. 

In this 1 tter, moreover, the plaintiff wrote 
to the defendart that the litter’s indigo 
was nob yet dry aod he suggested that 
nothing more should be done until the 

defendant him-elf had seen tbe indig) and 
wn- Si i fi d that it wa« in a dry condition. 
We may s‘y here that >t i* not apparent how 
toe plain-i f 9 ul • po*«i ly know w iether the 
indigo wh oh wa< ying io th* F.c ory was 
or was not in a dry state. Hii statement 
that it -vae ni' fi; for de'ivery seems t) have 
b Jen ba 39 i oq some inferences which he drew 
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from the state of indigo in some other 
factories of wbish he professed to have some 
knowledge. 

The plaintiff admittedly did not attend 
at the Fastory at Ohidaoli on the 5th 
November 1916. When he wai iro P8 . 
examined on this point and asked to exrUin, 
his answer was that be did not go to the 
Fastory cn the date in question because 
he bad no time. He admitledly turned up 
in the village of Chidauli late in the 
evening, on the 6th and, on the 7tb, he 
appears to have written a letter or two to the 
defendant. 

The defend*nt admitted that he had 
received one of these letters and stated in 
Court that he hud sent an answer to 
the plaintiff, a «opy of which is on the 
record (Exhibit D). The plaintiff, in his 
turn, denied ever having received this 
lettsr. 

In his si oss- examination, the pb in tiff 
admitted that when be went to i hid u i on 
the 6th November, be bad ro money with 
him. Ris sta ement in Court was that the 
defendant bad asked him to send the money 
in notes after we’gbment of the goods had 
teen made. This latter statement, it may 
be observed, does not appear to be trap, for 
it is in direst soi flict with what had bean 
stated by tbe fiist defendant in his letter of 
the 1st November, in which be in?ijted that 
tbe purchape-morey, namely, R*. 1 1,000 
should be brought to the Fastory cn the 5th 
Novell her. 

Tbe plaintiff remained in Chidauli the 
night of tbe 6tb, tbe whole of the 7th of 
November, and left there on the morning of 
the 8ih of November. It is an admitted 
fact that all this time he never w« nt near 
Ibe first defendant’s Facto*y al hough tbe 
evidence shows it is situated only a hundred 

yards from the house in which the plaintiff 
was staying. 

The plaintiff was cross*examined on this 
point and said flat he world have we ; ghed 
the indigo if he had known that it was m a 
dry condition. He went on to fay that the 
defendant did rot show him the indigo, aDd 
he stems to have jut forward fcb s as an 
sxcueefor not taking celive/y. With regard 
to thip, it may well be asked fow ibe 
defendant conld have sbown the jlaimiff the 
indigo when tbe latter refused to go near 
tbe Factory. Tbe plaintiff added by way of 


explxnat'on that he did not sare to some to 
t h e Faitory because he and the defendant 
were not on good ter me after the corres¬ 
pondence which had pastel between thpm. 

As ODD'sed to this, wa have the sworn 
statement of the first defendant wbo 3 e story 
is to the effect that, after sending the 
letter of the 1st November 1916, he went 
to the Factory at Chifauli on the 5th and 
wa9 ready to give delivery to the pi intiff 
wheoevar he came. The plaintiff fai ed to 
appear on the 5th or on the 6 h, aod the 
story is that, ia these circumstances, the first 
defendant came to the conslusi m that the 
plaintiff dit not intend to t&ki delivery. 
The defendant, therefore, began packing up 
the indigo in li-ies. He admits that he met 
the plaintiff at dinner on the evering of the 
7th at the house of a comrann friend, one 
Riham AH, and he deposed to a cert-in 
ciovorsat on which he bad with tbe 

plaintiff—a conversation whicn tha pi untiff 
de^ie^. 

We have on the record the statement of 
Rah am Ali, the gentleman at who^e house 
both the parties dined on the night of tbe 
7th cf November. We have no reason to 
doabt the truth of tbe statement made 1 y 
Raham Ali in Coart. He s^fmi to have 
been a friend of bo h parties. Raham Ali 
knew about the iudigo busire s which waa 
being sarried on at Oh'diuli and he states 
that wheD the fir^t defendant oame t i Chidauli 
on tbe 5th of November, the indigo cakes 
were dry and ready f >r packing The wibnesc 
himself saw some of the packing dons 
and he states definitely that he examined 
t e goods and fouud that the evkes were in 
a diy condition. Sp aking about the visit 
of toe plaintiff, be reposes that tbe plai itiff 
wrote a letie- which he cent to tbe firat 
defendant by one Mabfnz Ali and he further 
swears that Mahfuz Ali brought a reply to 
his letter. In addition to this, the witness 
slated that, in corsequerc 9 of a request 
made to him by the first defendant, he spoke 
to tbe j lain iff Mohamad latnail about 
taking delivery of tbe in d go. The wit no s 
swears 'bat when this menage was given to 
tbe plaint ff, tt e latter said that he would 
have tbe indigo weighed aod that the 
mooey would be paid on the date fixed for 
payment. Toe plaintiff further added that 
he had brought ro money at that time and 
he sorcluded by saying that if the firs* 
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defendant refnsed to deliver the indign, 
he would “fee to it”. Iq o>;her words, he 
threatened to take procsediugs against the 
first defendant. 

We have no d^ubt at all, on the s*aternenfc 
of this witness Rahara, AH, that, on the 5 f h 
of November, the indigo in the defedaot’s 
Fa* f ory was ready for delivery and in good 
markatable sondifcion. Toere is no foundation 
whatever for the position taken up by the 
plaintiff, namely, that the indigo couli not, 
on that da*e, have be^n in a 6t soodition 
for pasking on aiaount of i*s being we'. As 
we have said, the plaintiff had no parson-1 
knowledge whatever of the state of the 
indigo inside the Faotory for he never went 
near it. 

We have also mentioned a letter, Exhibit 
D, wbish was admitted in evidence in the 
Court below. This is ao offise sopy of the 
letter whish the first defendant says he 
sent to the plaintiff on the 7th November, 
19 6. It has been obj-)#ted before U9 that 
this dosnment ought not to have been resoived 
in evidense as it was prodused at a late stage 
of the ease. The resord shows that the other 
document* ,* n the sase were filed on the 1 6;h 
April i9 7. This document, on the other 
hand, was not put into Court till the 19th 
December 1917, the date on whish the 
witnesses began to be examined. It is 
apparent, however, that before this, i. e., 
in the month of July, the defendant had 
•ailed upon the plaintiff t) prodase the 
original letter of whish Exhibit D was a 
•ojy. The resord shows that this notise 
was served upon ths plaintiff’s Counsel and 
thereis nothing to show that the dosnment 
was brought to Coart. In fust, from what 
the plaintiff himself afterwards stated in 
the evidense, the document c>nll not have 
been brought to Court on the assumption 
that the plaintiff’s statement is true, for his 
story is that he never got any snah letter. 
Wa do not believe the story for the plaintiff 
on this point. We have the statement of 
Raham Ali that when a letter was sent to the 
defendant on the morning of the 7th of 
November, a reply to that letter was brought 
by Mtbfaz Ali; the messenger Mkhfaz 
Ali was examined and, when making his 
etatemant regarding this particular in«i lent* 
ha stated that he took the letter to tha defend* 
ant in the morning and oame bask with a letter, 
tit 0013 withdrew bis latter etatomout 
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and said that he got no letter from the 
defendant, saying that he bad made a 
mistake in stating that an aniwer had been 
given to him by the defendant. We think 
we may pafely take it that, as a matter 
of fast, the first defendant did reply to 
the letter sent by the plaintiff on the 
morning of the 7th November, and that 
Exhibit D represents the contents of 
the letter which was sent by defendant 
No. 1. If that letter is asted upon, it 
reams to us to be abundantly slear that the 
defendant offered delivery of the goods on the 
7cb of N ivemb?r. In this letter he s»ys that 
he li d been waiting for the pliintiff for two 
days and that he had lest all hopes of the 
plaintiff ta< i'g d» 1 very and bad, therefore, 
b 3 guo to park the indigo up with the objest 
of sendirg it to Kiurja. He, however, 
offered the plaintiff another opportunity 
of taking delivery and said that he might 
examine the indigo which was already packed 
aud insoest the indig) which had not been 
put into the boxes. He intimated that 
delivery would be on the spot but only on 
sordition that the plaintiff brought the money 
with h in. 

We have to shooee, therefore, between thess 
col fl c»iogsfcorie9 t)ld by the plaintiff on the 
ore hand, and the first defendant, on the 
other; and, after a sareful sonsideration of 
all the evidense, we hold that the s’ory of the 
defendant ought to be accepted. It is, we 
think, supoorted in very material partisulars 
by the te»timeny of the witneai Raham Ali 
whose bona files we have no reason to 
suspect. 

It ha» been urged upon us with consider, 
able force that tha probabilities are a'l in 
favour of the defendant having refused 
delivery and for the pltiotiff being desirous of 
taking it. There can, we think, be no doubt 
that, subsequent to the date of the sontraot, 
th« market price of indigo had risen con. 
siderafly. The plaintiff 6aya that the first 
defendinfc wauted to bkok out of bis bargain 
ii order to profit by the rise in the price, and 
it is argued that, with this ris9 in price, 
the plaintiff «t->nd to make a very s ibstantial 
profit and would not, therefore, lik. Iy have 
declined the delivery if the goods were ready 
for him. There is, no doubt, considerable 
fore* in this argument but. one thiag has to. 
be remembered and that is this, namely, that, 

under tho ter as of the eon trad, the pluatig 
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wai under an obl»g%fcion to produce a sun of 
abint Rs. 11 »0C0 at the t nu tbs del very 
wai to b« g'ven and, after an ecammation 
of the e\i lance, we have cone to ihe concln. 
sioa that the r al re v«on why the eontract 
w s not com l-»tel wag that the pi .inriff 
could not find the money, fj-’s coaduct on 
the 7 th of November at Chidauli seem a to 
us »o ■ ave beeo altogether incon-s*ent with 
any potion of an intention on hi* part to 
take delivery. It i* quite inexplicable to ui 
why he fail d to go oytr to the F.c'nry, a 
few hundred yards *way, and satisfy hinnelf 
that the goods, wniih were being offered to 
him were up to s im le and i i a 6t c >nditiDn 
to be pat upon the m rket. He a^s us to 
hold that the defend** t really had no 
intenion of offering delivery on that date 
and that, in fact, the go ds were no* in a 
fit tond tion to be delivered on that date. 
On thi« la-ter point, the »l k intiff admi tedly 
has no kn wledge of his own and the oth?r 
evidence in the case sh^ws that the iod go 
«a- dry and fio for paoki *g, Agii-i, we are 
mtsuisfiei with toe pUin'ifi’s explana ion 
of hi* failare to goto Chidaali on the 5th 
of Novrmber, toe date which was fixed by 
the first defended. As we have pointed 
out, tbe only answer he conld give regarding 
this failare was that, on the date in qnestion, 
he oonld find no time. 

In a ease l.ka this in which there were 
mutual obligations on the parties, it wa* for 
the plaintiff to show that, on the date fixed 
for performance of the contraof, he was ready 
and williog to perform bis part of the barga d. 
It may perhaps not have b-en neoassary 
for him to prove that he mide an actnal 
tende* of the money bat it wao, at any rate 
incumbent on him to show that he had made 
arrangements for the purchase-money and 
was in a position to hand it ovar to the first 
defendant as soon as he wac catisfisd that 
bilk of the goods was in accordanos with 
tbe sample and that everything was 
satisfaofcoiy. He admittedly made ro 
attempt to compare the bn k of tbe goods 
with tbe sample or, in fact, to do any other, 
thing which be was bound to do nnder the 
terms of the contract. As we have s*'d, the 
impression wh ch is left npoa ns after a 
perusal cf the evidence in the oise is that 
the plaintiff was in embarrassed eiroam Q ta r '«eg 
and c^uld not find the money B*. 11,0 Oat 

jbo tipe when it was wanted. We are satis* 


fied, therefore, that, tbongh tbe judgment of 
the Ocnrt beliw is open to ciiticism on 
ce'ftaia other grounds wb:ch we need not 
pause to oonsider, the learned Sob rdonate 
Jndge w*e right in bolding that tbe plaintiff 
had failed to prove hie case that tbe 
defendant was gniity of breach of contract. 
In these circumstances, the suit mas lightly 
dismissed and this appeal, therefore, fails 
and is dismissed mifcb cists inoladiog in this 
Court fees on tbe higher scale, 
w c. A. 

Appeal dismissed . 


PATNA H GH COURT. 

Appxal fko4 Original Obdir No. 62 ok 

1 21. 

Feb ua»y ., 1922. 

Present: — Mr Jus ice •»» ala Prasad 
and Jus ice Sir John Buckn P, Kt. 

Mali* MOKH TAB AHMAD—Jcdo^iat. 

DxBrtR ~App*ll»nt 
versus 

Musammat B B. BAH1MUNNISSA 

BEGUM— DrCRxr-H ldkb - Kbm» o*dc»t 

Appropri i lion of pay went* -Contract Act (IX of 
)87 ), ns .->W t « —Apirropriation towards principal or 
interest Civil Procedure Code (Act V of 9< 8 ), s. 5», 
O XL r. 1 — Mortoage-d'cree — Decree-holder entitled to 
sell property — Receiver , whether can be appointed 

In the absence of an agreement to the contrary, 
payments made in satisfaction of a decree should 
be appropriated first towards the interest and tho 

balance, if any, should be credited towards the 
principal |_p 6»* , col 2J 

Luchmeswar Sing Bahadur v, Syad Lutf Ali Khan, 8 

/p o K V, ° 2 Sar P J * 70 °! * Suth P. C. J. 461, 
L * J?* Gooro ° &>** Butt v. Ooma Chum Roy, 22 W. 
a o- ‘ \ Mahara J a °J Benares v. Har Narain Singh , 28 
A. 2 at p z A. L. J. £86; A. W. N. (1906 167. 
refer ed to 

. V be* e under a mortgage decree the mortgagee 
is © ititled to sell the mo tgage property, a i ourfc 
should not, on the application of che judgment- 
debtor, appoint a Neceiver under Order XL, rule J, 
Civil i rocedure 1 ode [p Ox, col i ] 

Section ft of the ivil Procedure Code merely 
prescribes the mode in which a decree-holder may 
seek execution of his decree and does not give tho 
judgment-debtor a right to apply f or the appoint, 
menfc of a Receiver, [p 60i, col 

Appeal from a decision of the Suboriji- 

8ftto Judge, Patna. 



V*l. LXVII] INDIAN CASKS, 


KOKSTaB AHMAD t>. BTBI B4BIMDNHJ88A BEQDM 

Messrs. Muhammad Hasan Jan and Yunus , 
for the App»ll*nt. 

Mr. A. K t ELov, for the R spondent. 

JUDGMENT. 

JwiLA Pr4»ad, J.—The judgment debtor 
18 the appellant. He objects to the execu¬ 
tion of the decree on two ground?, (l) that 
the account® prepared by the t ffice a»e 
wrong, and (2) that a Receiver m*y be 
appointed by the Coart for the properties 
sought to be sold so that he may pey the 
baia: ce of the decretal amount in due time. 
Both these grf nude have been overruled 
by the Ooort below. 

The first ground raises a question of appro¬ 
priation of the suras paid by the judgment- 
debtor from time to time towards the satis* 
fact on of the decree It is said that the 
paymer.ts sb« uld have been aporopr ated 
toward® the principal aud not towards «he 
iutfre-t. Heference has been made by the 
l$»rned Vakil on behalf of the anp llant 
to the firal decree passed io the case on 
the 19th Feb nary 1 15, the petition of 
•ompromise filed in Execution Cafe 11 o. 

of 1915 on the 25th September 1915 
and the petitirn da ed the 5th Apr l 1917 
fiud ly the decree hi lder rertifjiog pay¬ 
ment of Rs, 23,000 and exempting a part 
of the mortgage properties. None of these 
doaimeLt* a«e clear bs to an agreement 
between the par ies relat ng to the appro¬ 
priation of p.ymeuii made by the jadg 
ment-debtor, namely, m to wbe'ber they 
shou'd be credited towa ds the principal 
or the inteiest There is no indioa ion of 
any intention of the parties that the pay¬ 
ments made should be credi ed towards the 
principal in the first insianee. In the 
petition of the *5th September 19*5 the 
judgment debtor acoapted the figure men¬ 
tioned in the eale proclamation, namely, 
Rs, 1,12,787 8-9 a* the oorrect am mnt of the 
desree, p etumab y both principal and 
inteiest and coats. Keftrr'ng to that peti¬ 
tion the learned Subordinate Judge says: 

So that the principal decretal mom y was 
■one id ere d by them to ba Ra. 1,12,7 **7-8-9 
wbioh rnoludts costs and interest. Pay nents 
made were to be dedusted out of that 
sum, Hense this objection fails. Interest 
was to run on the amount remaining 
due after the earn paid. There is no 
|tipi^|^t|9Q fostrarp to this. Therefore, I 


disallow the objection and hold that the 
assonnt is sorrest.” 

In the absense of any agreement to the 
contrary, the payments have first to be 
appropriated towards the interest and the 
balanoe of the payment, if aDy, is then to 
be credited to the principal. Sestions 59 
to 61 of the Contrast Ast do not expreisly 
deal with interest, but the prinsiple uoderly* 
ing thrse sectioLs c*n well apply to interest 
as well. Io the aa*e of Luck net war Sing 
Bahadur v. Syid Luff Ali Khm (1) their 
L irdehips of the Privy Oounsil affirmed the 
abov* prinsiple in the following wordse : 

‘Where payment was made upon a bond, 
the amount paid being leas than. the 
interest cut, held the payment ought to 
go to reduie the amount of interest due, 
and the creditor in a suifi upon the bo d 
was entitled to a decree for the prinsipal 
and balanse of interest up to date of decree. * 
This prinsiple of appropriation has b 3 en 
applied from the earliest time to p&ymeots 
made with respect tn mortgage-delr: vide 
the sase of tJoo r oo Doss Duit v. Oo na Ohurn 
Don (2f. The argument of the learned Vakil 
that the appropriation of payments towards 
the in'erest wool! practically amount to 
charging c impiond interest against the terms 
of the bond san ba well met by referring to 
the followirg passage in the decision of the 
aforesaid case : 

‘The balanse of interest is nsver 
aided to the prinsipal so as to produse 
sompound interest; but the practise appears 
to us to be that the payment so made 
is to be appropriated to the interest that 
has ascrued. We bdieve that to ba the 
established prastica in sa* es of mortgage, 
and we sea no reason why that practise 
shoul 1 not bs followed in the execition of 
orJiaary desraes.” 

See also the sase of Mahamja of Benares 
v. Har Narain Singh (31, Toe view taken 
by tbe Sabordioate Juiga is, therefore, or* 
res*, and the contention urged on behalf 
of tne judgment debtor is overruled, 

Mr. Yunus also appearing on behalf of 
the judgmant-debtor addressed us on tbe 

(I) 8B.L R. 110j 2 Sax. P. C. J, 700, 2 Suth. 

P. C. J. 461 (P. 0 ). 

(2> 22 V. R. 62i. 

<3> 28 A 25 at p. 27; 2 A. L. J. 585; A, W. N. (1905) 

137 , 



INDIAN OASES. 


[1922 


608 

KIN/ h' CBAND 0. MUNSSI RAM. 

se«ond point urging that in the circnm^tanoaa 
of the case, a R caiver should be apDointed 
in the interest , of the dec ee bolder and 
the judgment-debtor. The decree-holder op¬ 
poses the application of the judgment-debtor 
for the appointment of a Receiver, there¬ 
fore, it cannot be said that the appoint¬ 
ments of Receiver would be for the 
benefit of tbe decree-holder. Upon the 
merits of tbe caee the Oourt below has 
held tbat no Receiver ought to be appointed. 
In its opinion tbe income of the property 
is too email to satisfy within a reasonable 
time the large m^r gage itill outatandirg 
of about Rs. 6U.000. Apart from there 
beiDg no enbstarce in the application of 
tbe judgmert-d h er on merits,. I think 
that it would ha stretching too far »he 
discretion of the. Court under Order XCj, 
rule 1 in tbe matter of the appointment 
of Receiver, if we were to deprive tbo 
decree-holder of the right accrued to 
him under the decree to sell the 

mortgaged property. To do tbat wruld 
be to do away with the solemn agree¬ 
ment between the parties set forth in 
the mortgage-bond expressly stipulating 
that the decree-holder shall bs entitled to 
sell the proper y in order to realise the 
amount due thereunder. I do not think 
that tbe Ceurt should step in and nee 
the discretion, if any, vested by the. 
aforesaid ml-* of the Code of Civil Procedure 
in order to rip up the contract entered 
into between the patties. The deoree-holder 
knows his interest best and he ban a right to 
stand upon tbe deoree and to ask the Oourt 
to sell the property, v.I need hardly men¬ 
tion that section 51 of tbe Code has ah 
solutely no application. That section pre¬ 
scribes tbe mode in which a deoree-holder 
may seek an execution of his decree, one 
of tbe modes being by the appointment of 
a Receiver. The section does not give aoy 
right to the judgment-debtor to apply for 
the appointment of a Receiver. 1, there¬ 
fore, reject this contention also on behalf 
of the judgment debtor. . . . 

. The result is that the arp^al is dismiss* 

ed with costs. 

Buokkill, J.—I agree, 

jf. K & P. p. - Appeal disnitssd. 


L \ HORE HIGH OOURT. 

ScC 3 ND C*vil Appeal No. *713 of 1921 . 

January 23, 1922. 

Present : — M>. Justice L sRissignol. 

NaNaK CHAND — Plaintiff— 

Appel*.ast . 

tersus 

MUN5HI RAM and others—Defendants 

— R^SPOC DINTS. 

Custom—Succession —Pagwand and Chundawand 
—Jaswal Rajputs of Mauza Deoli, Tahsil Una, Hoshiar- 
pur District—Succession, rule of, test for determining. 


T a9wal Rajputs of Mauza Deoli, iu the Una Tahsil. 
of the Eloshiarpur District, observe the Pagwand rule 
of succession. 

In determining which rule of succession applies to 
a particular family, the safest guide is the rule 
which is proved to have been observed in the family w 

S emu apce*l from a a^oee of the 
District Judge* Hopbiarpur, dated tbe 7th 
June 192 , affirmir g that of the Subordinate 
Judge, First Class, H^shiarpur, dated the 13th 
November 192U. 

Lala Amar iSfath Ohopra , for the Appel* 
lant. 


Mr. G illu Ram for Mr. Anant Ram , for the 
RespoLdo't*. 

JUDGMENT.—The parties are Jaswal 
Rajpuce of Daoli village in Uoa Tahsil and 
the question for deai ion is whether they 

obierve the Poyw*nd or the Ohundaivand 
rule. 


There can be no gainsaying tbe fact that 
in the past the Chundawand rule was widely 
preval nt amo. g the Kajputc of tbe lower 
h-lls of H isbiarpur but for many years past 

feeling has veered round in favour of 

PogWAf.d . 

Toe r^wa^i am of 18 9 favoured Ohunda * 
icand , bu the more reont cotnpiluijn of 
liM4 f»v urs Pagwand, thrugh exoaoti ni 
in which t e Chuniawand rule has been ob¬ 
served are qotted. 

In each c**e, however, the safest guide ic 
the rule wti, i* proved to have been observ¬ 
ed in the family of the .parties and in-this 
very f*mib we. find a very clear cue of tbe 
ooseryame cf Ptgwmd, so that I agree entire¬ 
ly with the Courts below tbat plaintiff 
baa failed to prove the existence in bis family 

of a custom of sucieasion by the Ohundawami 
rule- 

Tbe appeal is di.-micBed with costs. 

2 * K - Appeal dismissed, 

W, o. a* 
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PATNA HIGH COURT. 

GovipuMEST Appeal No. 1 of 1922. 

Marsh 1, 1922 

Fresent: —Sir Dawson Miller, Kt., Chief 
Jostioe, and Mr. Justice Rosa. 
GOVERNMENT ADVOCATE, BEHAR 
AND ORISSA— Appellant 

t eraui 

GOPABANDHU DAS— Accused— 

Risfcmdekt. 

Penal Code (ActXLV of I860;, s.499— Defamation 
Imputations against persons who cannot be identified 
Printing unfounded rumours—Good jaith—Journals 
duties 

A defamatory statement to be actionable must 
contain an imputation concerning some particular 
person or persons whose identity can bo 
established. An imputation against an Association 
or collection of persons jointly may amount to 
defamation within the meaning of section 49P, Indian 
Penal Code, but it must bo an imputation 
capable of being brought homo to a particular 
individual or collection of individuals as such, 
[p. 611, col. 2} p. 612, col, 1.] 

Ibis unnecessary that the person whoso conduct is 
called in question should be described by name. It 
is sufficient if on the evidence it can be shown that 
the imputation was directed against a particular 
person or persons who can bo identified The rule is 
that if the words used contain no reflection upon a 
particular individual or individuals but may equally 
well apply to others, although belonging to the same 
cl&ss, an action will notlio. [ [p • 612* cols. 1 & 2 %J 

To publish, without regard to tlio feelings of those 
against whom it is directed, every foul rumour that 
may be reported to him, cannot bo justified by any 
recognised standard of editorial duty, specially 
in a case whore the untruth of the rumour could 
easily have been established by a few simple enquiries 
on the spot. The Editor in such a case neither acts 
in “good faith” nor for the “public good,” [p. 61 J, col. 

*.] 

Sir Jdhn Bourn's cat*, (1696) Cro. Eli/.. 497; 78 E. 
R. 747 and James v. Rut lech, (1599) 4 Co. Rep 17a; 
76 K. R. 900, relied upon. 

Appeal by the Looal Government, under 
section 417 of the Criminal Procedure Code, 
against an Order of atqnittal, dated the 21st 
November 1921, passed by tli9 Magis¬ 
trate, PiratClasB, Khurdab, in the District of 
Puri. 

t 

Mr, Hi L. Nandkeo : yar t Aeaistant G^virn* 
to 1 nt Advooate, for the Crown, 


Miller, 0. J. —This is an appeal under 
section 417 of the Criminal Procedure Code 
against the acquittal of Gopabandhu Das, 
who was tried before Mr, S. C. Bose, 
Magistrate of the First Class, stationed at 
Khurda Sub-Division in the Puri District. 
The obarge upon whiob the respondent was 
tried was that of publishing a defamatory 
libel under sections 499 500 of the Indian 
Penal Code. The oomplainants are four oon« 
stables stationed at the Begonia Police Station 
in the Puri Distriot, who oltege that they 
have baen brought into contempt and hatred 
and their obarsc-ers seriously defamed by the 
publioation of the libel in question. The- 
respondent is alleged to be the Editor, and 
is proved to be tbe Printer and Publisher of 
a weekly newspaper, named the Samaj , 
printed in the Oriya language and published, 
from Satyabaa'i in the Pari Distriot. The. 
articls somplained of appeared in the issue of 
the 13bh August 1921. It is j( headed 

“Serious, if true” and after stating “we hear; 
that last week a boy with a labourer 
was going through Bsgania taking his young 
adult sister to her mother-in law’s hoase,” 
it proceeds to describe how the boy just 
before evening left his sister by the road side 
some distance from the Begunia hat at the 
call of nature and, the labourer having also 
left her to porohaso betel, two constables- 
afterwards dragged the woman away and 
shut her np in a room not far off locking: 
the door and sitting outside with th9 key in 
their possession. Oa his return the boy not 
findieg his tister began to ary and made 
enquires of various people. It then continues: 
“Some bey3 were playing near by. They 
had seen the t vo caustablas drag the woman 
away. Having got the information from them, 
the brother went to the constables. On 
asking the constables about his sis'ser they 
replied in the negative. He entreatd them in 
various ways to open the door,. The 
constables io retarn gave him a good beating. 
While the boy was ooming crying after being 
baaten.be saw Ajoy Baba, the Sab,-Divisional 
OSiier of Khurda, ooming in a motor car- 
Ha ran to him, threw himsalf on the road 
and bssorght him. Ajoy Baba . stopped 
the motor car and. went to the plaae of 
oojurreno 3 . He asked the oonstables for 

the kay to open tbe room. The constable 


39 
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having refused, he fcioke open the door 

with km lie and entered into the room. 

-ne found the ycucg wcmau naked and 

strangled to death by hanging herself 

with her wearing doth. All this happened 

within an hcur. He has sanfc op the dead 

b°oy and the constables. We hear that 

certain higher Polite Officers have been sent 

np. Bat we do rot know the real facts of 
the esse. 


There can be no dispute that this aititde 
contains very eericus olaigesof mUconducfc 
against two constables which, if free, wonld 

show that they were totally unhtted to act 
as such and were gnilfy of gross impropriety. 
Un the evidence it is abnndantly proved that 
there is rot a word cf (rath frem he- 
piomrg to end in (he whole of this skry. 
iho oomplaimnfs contend that the artiole 
in queaticn is an impn(alicn agairst their 
character, tley being the only four constables 
stationed at Pefiunia Tbara. It i, aho 
proved that the immediate effect cf this 
aitisle was to lead people to believe that 
the m:econduit referred to in the article had 
been committed ty seme or ether of the 
Police constables itationed at Begonia. The 
people at the hat treated them with son- 
tempt, and despite their disclaimer wonld net 
balieve that the allegations were Dot true, 
havirg been published in the “Samaj.” The 
constables in question also received numerous 
letters a D d postcards from their friends and 
re atives enquiring about the affair and 

thai E th M- Were tlDe Ifc i8 al6 ° cer,ai ° 

that the publication of an article of this sort 
must have caused considerable arguish of 
mind to the acmplainaDti, wto nndonbtedjy 
werr, fer Eonie time at all even's, treated by 

»fib y ‘ k , e P6 ° Ple in the ceighbonrhood 

A l« l. _ i e i i * ^ If this was 

the object of the writer of the artiole, there can 

be no doubt that from his point of view it 

was .ucc.isfu 1 as the complainants were 

insulted and abured by the villagers for 

having committed an act for which there 

was no shadow of foundation in truth. As 

soon as it was brought to their notice, the 

Police made searching enquiries but could 

elicit nothing as to how the rumour got 

about. Neither the Police nor aDy of the 

witnesses who were called at the trial 

ever heard cf such a rumour before it appeared 

W the respondent’s paper. The respondent, 


who states that he is a leader of what is 
known as the non-co operation movement in 
Orissa and that his paper “the Samaj” is 
aonaidered an influantial organ of the move* 
ment, has not deigned to give any evidence 
as to how he came to publish this unfounded 
rumour in his newepaper cr to disclose the 
source from which he derived the informa¬ 
tion. He takes up the attitude that to 
enter upon aDy defence in this ease wcu.’d be 
contrary to his principles as a non-so*opera- 
tor. The tenets of the political creed to 
which he subscribes, however, have not 
prevented him from putting in a long written 
statement, covering about three pages of 
c.ose.y printed matter, in which he admits 
printing and publishing the paragraph after 
reaoing it and seeks to justify his conduct on 
the ground that the discharge of journaliefco 
duties requires that all cates of injustice and 
oppression tbculd be published, with a view 
to drawing to them the attention of the 
Authorities and of the public to set matters 
right cr to tike tuih action es the situation 
may demand. It does not appear to have 
occurred to him that the publication of inch 
an article wes bound to have the effect of 
seneu*ly injuring the reputation of the 

Bohoe in the neighbourhood and more par- 
tuoUrly those stationed at B 3g unia and to 
subject them to insult and annoyance, nor 
does it appear that he ever stopped to 
consider whether there was any foundation 
of tiuth for the rumour, which he alone and 
those connected with his newspaper appear 
to have heard. His attitude appears to be, 
judging from the argumentative matter 
aiEolosed m the written statement, that 
every rumour, however ill founded and bow- 
ever much pain it may give to those concern- 
ed, which comes to the ears of the Editor of 
a newspaper, should at once be published 
broadcast to the nublic, provided the paper 

It*!* U 0t V0 ° 8h f ° P tte trDth 0f 

J^s be C3nt ends is acting in good 
fauh and for the public good in the discharga 

of hie journalistic duties, as the publication, 

? *?f rafifrapb . made in the manner 

th^rnfh #Tk ?> W ° a,d Iead PBOp,e t0 doabJ 

ths truth of the report and would go a great 
way in saving the reputation of those who had 
been damaged by the wide currency of the 

™“°. ar - matter was drawn to the 

attention of the respondent by a letter from 

Mr, Cruise, the Superintendent of Police »| 
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Puri, written on the 23rd August to the 
Editor of “the Samaj” in which he states that 
he would be obliged if the Editor could supply 
him with the name of the correspondent of 
the original report who brought the matter 
to hie notio?, this information being required 
for the purpo : e of a Departmental enquiry 
inti this serious allegation. The reply to 
this, written by the Manager ou the 1st 
September, wag a regret that, owiug to the 
absence of the Editor from the station, a reply 
•ould not be sent in time, but added that the 
paragraph referred to contained sufficient 
material fer an enquiry, eitbor judicial or 
Departmental, for the disclosure of the whole 
Iruth about the report, and that the letter was 
being sent to the Editor for a further reply. 
A farther letter, dated the 3rd September, 
from Mr. Guise asking for further information 
in reply to the previous letter, was answered 
by the Manager on the 24th Septembar 
referring Mr. Gaise to an article appearing 
in the istU9 of the paper of that date. Tnis 
article refers (o an earlier paragraph in the 
issue of the 27th August whioh stated 
that, "che tiuth cr otherwise of tli9 tumour 
about the Begonia incident whish appeared in 
the * Samaj * of the 1 ith last ha* Dot yet been 
known. We are enquiring about it. Oa 
receipt of information we shall publish it in 
due time.” 

' Tae article of tho 2 Ith September then 
proceeds in a manner which, if anything, 
aggravates the original offense. It says: — 
M We heard of the occurrence from various 
people. It was, of course, a rumour. But 
•onaideriug the form which this rumour 
assumed in various places in the Mofassil, we 
thought it our duty to publish it in the paper 
to ascertain the truth or otherwise thereof. 
Rumonrs are not always unfounded, indeed, 
many hidden truths are often found in 
rumours. In publishing this rumour io the 
paper we expected that the real facts would bs 
forthcoming from the Bocal Authorities and 
the public, In the meantime, we, too, wore not 
idle. However, it appears from oor inquiries 
that this rumour originated in tho following 
manner. At the time when this occurrence 
took place, a Panjabi was fouud at Janti 
taking away a womau of Bagunia side and he 
went away leaving her there. A few days 
before this, a murder had been oommitted in 
pplgarh eide. Babu Ajoy Chandra Das, the 


Sub-Divisional Officer of Khard.a, was then 
enquiring iuto i*.. To a combination of 
those two evonfcs may be traced the 
origin of tli8 rumour.” It apparently 
did not occur to the Editor or Publis¬ 
her to ascertain the truth or other¬ 
wise of the rumour from the Policj Station 
at Bagunia or by making enquires ou tha 
spot bsfore jamping to the conclusion that 
it was their duty to publish it iu ordsr to find 
out the truth. The slightest enquiries on the 
spot and from the Police would have put the 
respondent io possession of the facts which 
would at once have shown him that his duty 
lay, cortaioly not in publishing the rumour, 
bat in contradicting it, if any action at all on 
his part should appear nece3saty. 

Having read the article complained of 
and tho evidence in the oase, one is driven 
fco tha conclusion that its publication was 
altogether unjustifiable and cannot be excused 
on any supposed ground of journalistic duty. 
A vory little rc-fbition, I feel sure, ought to 
convince the respondeat that to publish, 
without regard to the feeliDg of those against 
whom it is directed, every foul rumour that 
may be reported to him cannot be justified by 
any recognised standard of editorial duty: and 
especially is this the case when, as here, the 
untruth of the rumour could easily have beeD 
established by a few simple enquiries ou the 
spot. I cannot help regretting that, even after 
enquiries had been made and its untruth 
demonstrated, there is no expression of re» 
gret, either in tha written statement or in 
the subsequent articles published in the 
newepapar, for the publication of this false 
rumour. It doa3 not follow, however, that 
its publication necessarily amounts to an 
offence under section 499 of the Indian Penal 
Code. However reprehensible and morally 
uojustifiable the words complained of may be, 
they mast, to be actionable, contain an 
imputa.ioa lonc.roing some particular parson 
or persons whose identity oan be established. 
An imputation against an Association or 
collestionof persons jointly may also amount 
to defamation within the meaning of the 
section, but at the eame time it must bs an 
imputation capable of being brought home to 
a particular individual or collection of 
individuals as such. The articls in question 
ic not directed against the constables of the 
Begunia Than* colleefcively bo that they, a# a 



612 INDIAN OASES. [1922 


GOYKRXJiEST ADYOCaTE V, GOPABANDHU DAS, 

body, could assert that each and all of them 
had been libelled. Nor can it he £aid that 
aDy two agoertcirc-d individuals have been the 
object of the attack. It is nnneoapsaiy that 
the pereon wboeo conduot ia called in question 
should be described by name. It is sufficient 
if, on the evidence, it aan be shown that the 
imputation was direstod towards a particular 
pereon or persons who san be identified. In 
the present caee the imputation complained of 
was directed against two constables only, and 
it would be impossible, in my opinion, upon 
the facts ciiclceed to ascertain, with any 
degree of certitude, who these two constables 
were. They may have been and in fact were 
taken by the villagers to have been two 
coDetalle3 attached to the Begunia Thaca, 
but there is nothing to indisate which were 
the two in qurstion. Had the attack been 
directed towards oil four of the constables at 
Begunia eo that they could ba identified, I 
think they wcrll have had a collective cinee 
of eomfUint which would have been sufficient 
to found a charge of oriminal libel. It is net 
even certain that the persons aimed at wore 
any of the constables stationed atBegunio, 
but even could a legitimate inference be 
drawn to this effett it would, in my opinior, 
afford do greund fer a charge cf publishing 
a defamatory Vbt 1. 

Certain cages have been drawn (o cur 
attention by the learned Assistant Gcvarr- 
ment Advocate in support of Ihisappetlto 
show that, whatever tie intention of a per¬ 
son charged, if the defamatory words can 
reasonably he considered as applying to a 
particular icdividnal or individual?, an action 
will 1 €, but in eaoh of those cases the 
individuality cf the person or persons attack¬ 
ed has been proved; and I am not aware of 
aDy modern ease which has decided that an 
action will lie for defamatory words written 
concerning one or other pereon oat of a par¬ 
ticular clags nnlegs his identity can bo estab¬ 
lished. The respondent has not been repre¬ 
sented in this appeal; we have, therefore, not 
had (ho assistance of aDy argument on his 
behalf and the old cases all seem to show 
that an action will not lie for defamatory 
words which might apply equally t) any 
one or more persons out of a larger class. 
Id Sir J<.hn Eourn's case (1) whera 


a perly in a cause eaid to three 
men who bad ju9t given evidense against 
him : ’ One cf yon tfcree is a perjurer,” it was 
held that no ecticn lay. In James v. Butlech 
(2) it was said if the defendant said to a 
master: “One of tby servants hath robbed 
me,” in the absence of speoiel oircumstancea 
no one could 6ce, for it is not apparent who 
is tie person slandered and there are many 
other cases to the same effect. The rule iil 
that if the words u?ed contain no reflection 
upon a parlirulor individual or indivicu'l) 
but may equally well apply to others, 
although belonging to the same clw, an 
action will not lie. 

So if the words rtfleofc impartially upon 
either A or B or upon tone one of a 
certain number cr class and there is nothing 
to sbo w which ons was meant, no one can sue. 
Where the words reflect on each and every 
member of a certain class, each or all san lufe” 
(Odgers on Libel and Slander, 5th Edition. 
148). 

Id the present case, I am reluctantly 
driven to the conclusion that- it is impossi¬ 
ble in the circumstances for any two of the 
complainants to show that they were tbe 
individuals aimed at by tbe article in ques¬ 
tion, and, however morally unjustifiable tbai 
article may be, I think this appeal must be 
dismirsed. ' 

Boat, J.—I agree. ' 

m. h. <fe r, k. 

Appeal dismiss si, ' 
K(2) f 1G9. J ) 4 Co. It op. I7a; 76 E. F. 9'JC. 


A 


, (J) (15S6) fro, Elu, -4S7| 78 E H- 747. 



Vol. LXVII] 

IMPBROR V* SHWB HL k U. 


INDIAN OASEP, 



LOWER BURMA CHIEF COURT. 
Obtminil Rxvis.on No. 4B op 1922. 

February 27, 1922. 

Present; —Sir Sydney Robin30D, Kt., 

Chief Judge, and Mr. Justice Masgregor. 
EMPEROR—Prcscotor 
versus 

SHWE HLA U—Rkspobdint. 

Offences punishable with death—Murder—Death sen. 
fence normal sentence—Criminal Procedure Code 
(Act V of 189^, $8. 867 (5), 439 —Mitigated sentence 
_ Reasons— Enhancement of sentence after 9 months. 

For an offence punishable with death, the extron.o 
sentence is tlio normal sentence and the mitigated 
'sentence is the exception. Therefore, if the Judge 
does not pass the death sentence, ho must had 
that there me really extenuating circumstances and 
not merely an absence of aggravating circumstances. 

[p ol4, cols. 1 & 2.] 

Croton v. Tha Sin , 1 L. B. R. 210, referred to. 

• The existence of some provocation is not enough 
to justify the paeeiog of the mitigated sentence, 

Tp, 6l4, col. 2 J 

Where a capital sentence should have boon passed 
by the Sessions Judge but a sentence of trims- 
portation for life was passed instead, after 9 months 
jthe Chief Court found itself unable to enhance 
the sentence, [p. 614, col. 2.] 

Criminal revision of the order pissed ty 
the Additional Sessions Judge, Arakan. 

Mr. Mi/o Bu, Assistant Government Ad¬ 
vocate, for the Criwn. 

Mr. Jordan, for the Respondent. 

JUDGMENT.—This is an application by 
the Crown (o enhance Ihe sentence of 
tranepertaiion for life passed upon Skwe 
Hla U fer the murder of his uiele, to the 
extreme penally, 

The fao'.s are simple and are hard*y 

contested. . . . 

The a«cured had been w.r-irg for tis 

tntle, tut left befoie the completion cf 
the work. He had teen paid 40 baskets 
of paddy, tut eims balance of wages was 
still due to lira. On the day in question 
Kola A mg, a ten hotee gaung,^ and an 

were going to deceaseo’s tut to 
get a ban.beo. They met tie cccusedwho 
•went vib tt t m The aecuscd d« maided 
the balaice cf Lis wages, and was told that 
they would he j aid in a few days time. 
According to the deies eed’s widow, the 
balaice ^as fixed at tO baikels cf paddy f 
aLd in the ecci Bid’s statement to the 
Cimnutiig Magistiate he speaks of the 
balance of 60 baskets, Kal»* Aung say b 


there was co quarrel bit ween tho two men 
at that time, and the widow of the d-esased 
says that, when acsu s ed wa? tell that 
the balanoe woold ba 60 bajkats, he said 
it was too little. Her husband said it was 
not, and tire acaufed replied: All iiiht, give 
the kale nos 60 b.skets row.” He was 
told that it would be given in four or 
five days’ time. There is no euggeition 
that there was ary serious quarrel or, 
indeed, any quarrel at all between the two 
men. Kala Aung says that ha and the 
et*pnngvi left, leaving the accused behind 
them. The widow and the two other women 
eyo-w itnessc s eay that tho ucc-usai followed 
Ka’a Aung. Shortly afterwards he re¬ 
turned, saying he left hi? pip© behind. 
Iu his statement in the S. ssions Court 
aacused admils that it was true that he 
want tack to the tut to look for hi9 pipe. 
Aoeordirg to the prcsscation witneeses, 
after starching for bis pips all over tha 
plane, be went to a but on the t din whera 
the deceased was seated and, when he got 
behind him, he struck him u viclsnt blow 
on the left side of the ne?k which caused 
instantaneous death. 

The evidence shows tha 1 . he is a left- 
handed mao, and there is no reason to 
doubt that he is so. Actording to the 
mediaal evidence, therefore, tha blow would 
have been struck from behind, and according to 
the prosecution evidenae, there v/as no aseaulfc 
or justification for the aowerdly attack such 
as this beyond that he get disgusted for 
not gettirg mere wagas and not getting 
them at once. 

The accused's statements are to the 
effest that, when he demanded the balance 
of his wages, deceased struck him with a 
s ti«k and he fell down; that sejusad then 
pisked up something, be did not know 
whether it was a s'.iok cr a da, and 
warded eff the How with it He lays be 
got oi e blew, which fell on bis back. 
In the Sessions Ooui t he sa : d that, when 
he went back to look for bis pipe, de¬ 
ceased C8in3 cut and brat him, saying 
"Have you some to pick a quarrel with 
nie.” He warded off the 11 >w. 

Asoused calls two witnesses who ere 
nephews of the deceased. One says that he 
stepped at a hut about 30 bamboos’ length 
away from deceased’s hut. While there, 
he heard eome one abusing and looking 
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ronnd saw the deceased rnnning to his 
hut. He did not tea the Ecsn-ed at that 
time. When he got Dear the hot, he 
heard d-ceased’s wife cry ooo "outting 
catting, and then saw the accused run 
away. . The catting was inside a hot, bat 
according to this witness, the cry he he ird 
was raised when the deceased got near 
the hot. The other witness wa 9 eei f ed 
about 40 bamboos’ length from the da- 
teased’s hot. He heard dec ased using abusive 
language and saw him go toward, hi. hut 
When he got. near the hut, fc e heard people' 
shouting out cutting, catting” and then ea w 
the accused run away. 

Avoiding to both these witnesses, there- 
fore, they should have ecen the cutting 
We do not think any reliance can b a 
placed on this evidence. The learned Ad¬ 
ditional Sessions Judge has apparent’y 
bsen influenced by the fact that they are 
nephews of the deceased, and he, therofore, 
bolds that there is to reason to doubt 
their etatementg. Thig i 9 a most inade . 
quate reason. He further finds that the three 
women witnesses for the prosecution for 
obvious reasons tried their best to shield the 
deceased as much as poesible. He argues 
that it is not likely that the eciueed wocH 
h&ve assaulted his relation without pro. 
vocation, and his final conclusion is that 
it nay be Bafely presumed that there wag 
some provocation. On that gronnd he 
considers the sentence of death should no* 
be passed. 


The Ind an Penal Code allows one or 
other of two eentenceg for the offence 0 f 
culpable homicide amounting to 
Se.tion 367 (5) of the Code cf° C “ ™t i 
Procedure provides that if the a.« Ui ed i, 
.onv.oted of an offence punishable with 
death and the Court eenten.ee him to aov 
punishment other than death, the Court 
shall, in it. judgment state the reason why 
sentence of death was not passed. 

In Crown v. Tha Sin (1) a Full Bench rf 
th-.B Ocmfc held that "the extreme sentence 
is the normal sentence ; the mitigated sen 
tenoe is the exception. It i 9 Dofc for 

Judge to ask himself whether there ar 
reasons for imposing the penalty of death* 
but whether there are reasons for ' 

ing from doing so.” With this view we 


(l) 1 L.B.R. 216. 


[1014 

entirely concur. If the presiding Judge doefl 
not pass the sentence of death, he is bound 
to record the reasons why death sentence 
wag Dot passed, that is to say, he must 
find, in the language of the jadgment of 
the css * jaet oited, that there are really 
extenuating oireumstaneee and not merely an 
abaense of aggravating circumstances. 

In the present case it is clear that, 
whatever d'*Puseion there might have b 3 en 
as to what the balance of the wages was 
to be, there was no serious quarrel between 
th. two men, and it is clear and is, indef d, 
admitted that the accused left and shor ljr 
af erw\rdg returned on ihs plea of rearcbirg 
for hie .'o*r. pipe. There ig no proof and no 
ra ison to m >pr S * that there was aoy quarrel 
bet we iu the two mm at that time The story 
of an a?fiua!t and the warding off of a blow 
with the da that he had in his hand is 
wholly urccmvinciDg We muit, therefore, 
hold that he fl»me back on the plea 
of seaiohirg for his pipe, and that even 
if he bad lost big pip© there, he suddenly 
aud without any cause attaiked the de¬ 
ceased from behind, striking him a blow on 
a vital part with a dahma with great force 
and causing instantaneous death, and was, 
therefore, guilty of murder. Thus, it is bard 
i° s ^ e what extenuating circumstances can 
be held to have existed. Even had he been 
disgusted at the amount of wages that it 
was proposed to give him, that could tol 
justify the return and tbe cowardly assault 

whioh was made clearly with the intention 
to cause d a*h. 

The existence of some provocation is not 
enough to juitify the paesing of the miti- 
ga ed sentence, and we are clearly of opinion, 
that in this case the learned Additional 
beseions Judge should have paaaed a capital 
sentence. However, tbe sentence he did 
pass was passed on the 1st of June 1921. 
Nine months have elapsed since that date, 
and under theie circumstances we do not 
see our way to now .enhancing tbe sentence. 

8 * D# Order accordingly. 


l 
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LAOHHMAN SINGH V. 1MPISOR. 

LAHORE HIGH COURT. 

CRIMINAL REVISION PETITION No. 1214 of 1921, 

February 10, 19'2. 

Treient: —Mr. Justice Abdul Raoof. 

LAOHHMAN SINGH and others 
—Convicts — Petitioners 

versu t 

EMPEROR Respondent. 

Criminal Procedure Code (Act V oj 1898.), $. 233 
—,Joint trial for perjury under section 193, Penal 
Code — Illegality. 

The joint trial of several porsons for perjury 
under seotion 193 of the Penal Code is illegal 

Bagga Singh v. Empress, 39 P. R. l v 83 Cr, Kotha 
Subba Chetti v. Queen, 6 M. 262; 7 lnd -Tur. V*7: l 
Weir 116: 2 lnd. Deo. (n. s.) 454and Empress of India 
v. Niaz Ali, 5 A. 17; A. W. N. (1882; 161; 3 lnd. Deo. 
(n. a.; 69, followed. 

Petition, under section 439, Criminal Pro¬ 
cedure Cede, for revision of an order of the 
Sessions Judge, Amritsar, dated the 19th 
August 1921, affirming that of the Honorary 
Magistrate, First Class, Amritsar, dated the 
16th July 192 \ 

Lila Dtii Das, for the Petitioners. 

JUDGMENT —The petitioners in th**s 
sase appeared as witnesses in a casa in which 
Dalip Singh charged Ganda Singh under 
section 324, Indian Penal Code. The peti¬ 
tioners gave evidence in support of the charge. 
The case against Ganda Singh was found to 
be false and he was disaharged. Thereupon 
Ganda Singh apjl ed for sanation to prose* 
•ute Dalip Singh along with the three 
petitioners for offenses under seetionB 211/*93, 
Indian Penal Code. Sanation was granted. 
Thereupon Ganda Singh complainant brought 
a aomplaint against the petitioners and 
Dalip Singh, Apparently Dilip SiDgh had 
absaonded. The complainant, therefore, 
eleated to proaeed against the petitioners, 
Laahbman Singh, Udham Singh and 
Tbakar Singh. They were tried jointly 
and found guilty by the Magistrate and 
were sentenaed to six months’ rigorous 
imprisonment and a fine of Rs. 20 each. Their 
convictions have been upheld by the Sessions 
Judge, Amritsar, in appeal. They have 
accordingly come up on revision to this Court 
and one of the pleas taken on their behalf by 
their learned Counsel, Mr. Devi Das, is that 
the joint trial of the petitioners was illegal 
and that the petitioners had been prejudiced 


by the procedure adopted by the Magistrate. 
In support of his contention the learned Vakil 
has relied upon the case of Bagga Singh 
v. Empreu (1). The learned Judges who 
decided the above ease laid do*n the 
following rule which is embodied in the 
he^d note: 

“Hell, that each of the accused, on the 
supposition that the evidence given by him 
was false, bad committed a distinct offence, 
for which he ought to have been tried 
separately nnder the provisions of section 
233, Criminal Procedure Code, and as the 
course adopled by the MagiVr&te had de¬ 
prived each of the accused of the advantage 
of calling the other persons, who were now 
in the position of oo acouaed, to give evideooe 
for him, which evidence would have had to 
be considered by the Magistrate trying the 
case, the accused mutt bj held to have been 
prejudiced.” 

There are other authorities elm supporting 
thi« proposition—pee, for example ,Kotha Subba 
Ch*tli v. Queen (2) and Empress of India v. 
jViae Ali ( 3/. The onvictions of the peti¬ 
tioners, therefore, must be set aside as being 
illegal and I accordingly ret them aside. 

The only question that remains for con¬ 
sideration is whether I should order a Dew 
trial of the petitioners or not. It ap oeara that 
Ganda SiDgh made an application on the 1:5th 
of December 1920 to the Magistrate preying 
to be allowed to wiihdraw the complaint ou 
the ground that ruffioient evid ance wae not 
available. The Magistrate, howeyp-, was of 
opinion that the i rosecution had bsen ordered 
by Mr. Puckle, the Magistrate, and the com¬ 
plainant o mid not be allowed to withdraw. 
It is, however, apparent from the reoord that 
the proceedings were instituted on the com¬ 
plaint made by Ganda Singh. Under these 
circumstances, I do not think it is necessary 
that I should order a fresh trial. It will, 
however, be open to Ganda Singh to file a 
fresh complaint if he ohoseB. The petition 
is allowed and the petitioners are acquitted. 

z. k. 

Petition allowed , 

(1) 39 P. R. 1888 Cr. 

( 2 ) 6 M. 252; 7 lnd. Jur. 247; 1 Weir 110 . 2 lnd. 
Dec. (N. a.) 454. 

(3) 6 A. 17} A. W. N. (1882) 161; 3 lnd, Deo. (n. b .) 
69. 
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PARMESL’.WAR LALl AJITTER ». 1HP1ROR. 

% 

PATNA HIGH COURT. 

Criminal Revision No. 79 of 1921, 
February 28, 1921. 

Pretent :—Mr. Justice Jwala Prasad. 

PARMESHWAR LALL MUTER— 

Petitioner 

■itrsua 

EMPEROR —Opposite Pari y, 

Criminal Procedure Code (Act V of 1898), ss. 342, 
864,263,264 — Summons-case—Intricate case—Summary 
trial—Examination of accused, ivhcther essential — 
Plea of accused, record ot, under, section 263, whether 
enomjh—Postponement of cross-examination of witness 
by direction of Magistrate—Cross-examination, effect of 
not allowing—Local inspection by Magistrate—Magim 
< irate’s duty to put inspection note on record—Penal 
Code (Act XLV of 1669./, s. 447 — Criminal trespass — 
Possession, finding as to. 

Where the question in a caso under section 447, 
Penal Code, is an intricate one dealing: with the title 
and possession of the parties and the evidenco led in 
the case by the parties is not convincing as to tho 
exact location and the identity of the land, a summary 
•trial is not proper and the case should he tried in the 
ordinary way.'[p. 017, cols. 1 & 2.] 

Even in the trial of summons-cases an 
examination of the accused under section 342 is 
essential and obligatory and an omission to do so 
would vitiate tho whole trial Neither sections 263 
and 261, nor any other provision in the Chapter for 
summary trials does away expressly with the require¬ 
ment of sections 342 and 3C4 of the Code relating to 
the examination of tho accused, [p 618, ccl. 1.] 

Fernandez v. Emperor, 59 Ind. Cas. 129; 22 

Bom.L. R. 1040; 22 Cr. L. J. 17; 45 B. 672, and Raghu 
Bhumij v. Emperor, 5S Ind. Cas. 49; 5 P. L. 
J, 480; IP. L. T. 241; 21 Cr. L. J. 705, referred to. 


The.plea of the accused under clause (p) of sec- 
ion 263 cannot possibly take tho place of his examina- 
ion under section 342, for the former occurs at the 
nitial stage erf the case and the latter after the 
erminatiou of the prosecution'evidence. [p. 618, col. 

.] . , 

Under the procedure laid down for the trial of 
jummons-cases, the accused has no right to postpone 
,he cross-examination of any prosecution witness ob 
n the case of the trial of a warrant case. But if the 
toss- examination is postponed in accordance with 
he direction of the Magistrate, the Magistrate is 
jound to give further opportunity to the accused to 
:ross-examino the witness. Without such a 
jross-oxamination, the evidence of the witness is 
legally inadmissible t_P 6,p . col. 2.] 

'There is nothing in law to prevent a Magistrate 
irom making local inspection, but in order to give an 
jpportunity to the accused to remove any wrong 
impression created on the mind of the Magistrate, it 
9 fair that a note of the inspection should be placed 
>n the record, and the Magistrate commits a grave 
, regularity particularly when without placing a note 
r t £ e inspection on tho record, ho uses the informn- 
■ n gathered locally as substantive evidcuee in tho 
*ge. [p. 618, col. 2; ? 619, ccl. !.] 


Section 447, Indian Penal Code, requires 
it to be affirmatively and positively held 
that the complainant was in possession of the 
land in dispute with respect to which the crimi¬ 
nal trespass is said to have been committed, [p. 619, 
col. 1.] 

Application against tbe sonvickion and 
order of sentence passed by the Honorary 
Magistrate, Bhagalpur. 

Messrs. J. N. Maitrs, N. 0. Roy and S. S . 
Bose , for tbe -Petitioners. 

Afr. Khurshaid Butnain , for the Opposite 
Parly. 


JUDGMENT.—The petitioner has been 
convicted tinder section 447, Indian Penal 
Code, and sentenced to pay a fine of Rs. 51 
by the Honorary Magistrate of Bhagalpur. 
The trial was held aocording to the pro¬ 
cedure laid down in Chapter XXII of the 
Code of Criminal Procedure for summary 
trials. 

As section 447 is a summons cas*, the 
procedure laid down onier Chapter XX of 
the Code for the trial of summons ca*ei 
would apply to the trial of the present 
case by virtue of seition 262 of tbe Code. 
The trial ia impugned as having been 
vitiated by the irregularities eommitted by 
the Magistrate. It ij also nrgad that in 
the cirsamBtarcde of tbe case the Magistrate 
ought to have tried the Oise not •enmm&rily 
but by thj regular proeedure as there were 
•omplicited questions of title and posses¬ 
sion involved in the dispute between the 
parties. For this reliance is placed npon 
snb sestion 2 of sestion 260 of tbe Code. 
The irregularities complained of may be 
summarised as follows; — 

(1) That the examiaa'ion of the aomssd 
under sestion 342 wae not taken or recorded; 

(2) that no opportunity was given to 
tbe accused to sr.'ss examine the eompiain- 
aut on the main question relating to the 
ootur.enie ; 

(3) that the Mag’s’rata acted illegal.y 
and irregularly iu cot placing a note of his 
locsl inspection on the resord; 

(4) that the Magistrate imported into his 
judgment faits, tbe knowledge whereof he 
gained at the local investigation, and did 
not eonfiae himself stristly to the evidence 
taken by him ia Court; and 

(5) that the Codings of the Magistrate 
are not sufficient for a senvittion under sestion 

447, Indian Penal Code. 
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In order to appreoiato the first aonten* 
Hod, namely, tbat the trial in the present case 
Bhonld not have been by the summary pro- 
tedure, it is necessary to state very briefly 
the ciroumstances relating to the dispute be¬ 
tween the patties. 

In 1902 the •omplaioant purchased about 
12 bighasoi Brahmoiter land situate in village 
Jichuthcck. There was a dispute with re¬ 
gard to either the whole or a portion ot 
this laud between the complainant and the 
neighbouring village Shampur which ra nted 
in favour of the complainant. Subsequently 
ho aoquired the r aiyati Merest m 

respect of those 12 b'ghas. In 19°3 the 
Re.ord of Rights was prepared. Hots 

IVcs. S3 to S6 have been Bhown in v.be 
Reoord of Rights as belonging to the com¬ 
plainant and plot No. 82 ss belonging to 
Mr. Grant. In 1908 there was a .ml 
litigation between the aomplainant and Mr. 
Grant whi.h rfsolted in a de.res in favonr 
0 { tbe aomplainart with respe.t to two 
biahas odd. Tbe complainant obtained 
dakhaldehani in 1911. The present die- 
pute is in connection with plot No. 

measuring 11 hath at. The a.coeed obtained 
lease of muitojiii frem Mr Grant io.lod.ng 
the land in dispute, plot No. b2 
.omplainant’s oaee is that tbe accnsed 0 
day of oa.urrenca forcibly Pl°°8 h * d about 
11 kathas of laud m plot No. 82. 
question before tbe Magistrate for de * er “'“ a ' 
tioo was, therefore, whether the 11 kathas 
of land in dispute is a part and parse 
of the two bioha. odd decreed 
t e complainant in tbe year • 

above statement will .learly show that he 
dispute between the part.es ..far fro™ .being 
Simple. In the litigation “>e tiv.l Con 

the plots of land were not «P e * lGed a “ 
it is difficult to 6nd out whether it cJr 
responds with plot No. 82 of the survey or 
not Aciordiog to the survey the !« d ‘ 
dispute is admittedly to ‘he name of th a 
a.onset,’s leieor and is csrered by the lea 
granted to him. It wae, therefore for he 
complainant to prove con.lu.jvely that the 
particular plot was .overed by the decree 

and the writ of delivery of ob¬ 

tained by him from the Civil Court. O 

the 11th August 1920 it appear. 
order-sheet that the Magistrate admitted t 
the question involved in the present «** 
w»9 an intri.ate one dealing with title ana 


possession of the parties and tbat upon 
that ground it was transferred from the 
file of one Honorary Magistrate to tbe 
present one, apparently became the Honorary 
Magistrate who bad tried tbe ease was an 
exp6rienc9d retired officer. Tbe evidence 
led in tbe case by the parties was far from 
convincing as to the exaot location and the 
identity of tbe land in question. This 
necessitated a local inspection by the Magis¬ 
trate. From the judgment of the Magis¬ 
trate it is clear that be could not entirely 
depend upon the evidence before him, bat 
bad perforce to take assistance of tbe 
impression upon bis mind created by the 
local inspection and npon the s'atements of 
tbe parties made before him while pointing 
cut tho land in dispute. Upon this sole 
question as to whether the land in dispute 
was identical with plot No. 82, the Magis¬ 
trate has devoted about 11 typed pages. 
This could not possibly come within the 
scope of a summary trial wherein ooe 
point would require the Magistrate to 
write Buoh a long judgment. It establishes 
beyond doubt that the case was one which 
on the face of it came under Bub section 
(2) of section 260 of the Code of Oriminal 
Procedure and the Magistrate would have 
done well if he had exercised discre¬ 
tion vested in him by that section and had 
tried the case by the ordinary procedure. 
The prejudice resulting from the summary 
procedure to the accused is obviour, for 
tbe question for determination depended 
upon the documentary evidence and a com¬ 
parison cf the turvey map with the local¬ 
ity. The learned Magistrate himself says 
tbat he tried his best to draw up a eke ch 
of tbe land in accordance with the survey 
map. I think that if tbe course adopted 
by the Magistrate were not summary, the 
beet way to solve the difficulty wjuia 
have been to depute a Commissioner to find 
out the exact position of the land in ques¬ 
tion. I, therefore, agree with the contention 
that the procedure adopted for tbe trial 
of the esse was tot proper and that the case 
should have been tried in an ordinary way. 

The irregularities complained of appear 
to me to be substantial and fatal to the 
tr'al of the petitioner. Thera is no trace 
in tbe reoord of tbe examination of the 
reused unde? section 342 which, as has 
been Bottled by this Court in a nurahw 
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of cases, is essential and obligatory. The 
Bombay High Court in the case of 
Fernanda v. Emperor (l), following the 
deeision of this Court in the ease of Raghu 
Bhumij y. Emperor (2), held that the 
principle of the deeision of this Court extends 
to the trial of summons eases also and that 
the omission to examine the accused under 
section 342 would vitiate the whole trial. 
No doubt, under section 263 of the Code 
the Court is required to prepare a record of 
the summary trial giving the particulars 
enumerated in that eestion. True also that 
the Magistrate need not reord the evidence 
of the witnesses or fiame a formal charge, 
and that the judgment of the Court embody¬ 
ing the substance of the evidenee and the 
particulars mentioned in section 263 shall 
only form the reoord of the cise (eestion 
264). But neither these sections 263 and 
264, nor any other provision in the Chapter 
for summary trials does away expressly with 
the requirement of seotiou9 342 and 364 of 
the Code relating to the examination of 
the accused. The Magistrate is not absolved 
from the responsibility of recording the 
examination of the accused simply because 
the trial was summary. The plea of the 
accused under clause ( g ) of section 263 can¬ 
not possibly take the place of the examina¬ 
tion of the accused, for the former naturally 
occurs at the initial stage of the cate and 
the latter after the termination of the 
prosecution evidence and before the accus¬ 
ed is called on to enter into his defence, it 
appears from the record that the complain¬ 
ant wes examined and cross-examined on the 
23rd August and on the Dext date, the 30th 
August, two more witnesses were examined 
and cross-examined. The case was then 
fixed for the 13th September for the 
defence. On that date the accused made 
an application stating that the complainant 
was not cross-examined upon the occurrence 
as the Mag'strate intimated to the Pleader 
for the accused that the cross-examination 
should at that stage bs confined as to the 
title of the parties to the land in question. 
The petitioner accordingly desired that an 
opportunity should be given to him to 


(1) 69 Ind. Cas. 129; 22 Bom. L. R. 1040; 22 Cr 
L. J. 17; 45 B. 6 2. 

(2) 66 Ind. Cas. 49; 5 P. L. J. 430; 1 P. L, T. 24J» 
91 Cr. L. J. 706. 


cross-examine the complainant on the occur¬ 
rence The Magistrate rejeited this petition 
on the ground that the complainant had been 
cross-examined at great length. There is no 
denial by the Magisfrite of the facts set forth 
in the petition, nemely, that the cross-exami> 
nation of the complainant about the occur¬ 
rence was postponed with his direction, nor 
has any explanation been submitted to this 
Court to cmtradict the sfcateminfc made in 
the petition to thi3 Court. It would 
appear that the complainant war, a« a matter 
of fao\ do, cross-examined at all ab infc the 
occurrence, whereas the two witnesses 
examined on the 3)th August were cross- 
examined. There is ro reasin why the 
complainant should not have baen cross- 
examined upon the occurrence, inasmuch 
as the accused denied that there wai any 
occurrence such as was alleged by the prose¬ 
cution. The Magistrate apparently was in 
donbfc a9 to the question of title involved in 
the case and consequently wanted to have the 
evidence laid upon that point first. In the 
circumstances, the accused has bean denied 
the opportunity of crons examining the com¬ 
plainant upon the occurrence and the Magis¬ 
trate would have exsioised his discretion 
b9tter if he had allowed the complainant to be 
re called for cross-examination. No donbt, 
under the procedure laid down for the trial 
of sommoDs cases, the accused has no right 
to postpone the orcss-examination of any 
prosecution witness as in the case of the 
trial of a warrant-case. Bat if the cress- 
examination was postponed in accordance 
with the direction of the Magistrate, the 
Magistrate was bound to give further 
opportunity to the accused to cross-examine 
the wituess Without such a cross examina- 

ticn the complainant's evidence will not be 
legally admissible. 


The aforesaid irregularity 
vitiates the trial. 


also, therefore, 


The third and the fonrth obje.tion relate 
to the local investigation and may be die- 
posed of together. There is nothing in law 
to prevent a Magistrate from making local 
inspection ;bnt in order to give an oppor- 
tumty to the a.cased to remove any wrong 
impress ion created on the mind of the 

Magistrate, ,t is fa.r that a note of the in 

speotion should have been plased on the 
reeord, and the parties ehonld have been 
given an opportunity of being heard with 
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respect to it. The Magistrate, therefore, 
committed a grave irregularity in this c*se, 
particularly when he has used the information 
gathered at the loaality as substantive evi- 
denoa in the oase. 

The Givil Court dakaldehani took pl*oe in 
1911 in favour of the oompliinaat. The 
Magistrate no doubt has addressed himself 
at great lsngfch to find out whether the plot 
in dispute was covered by the Civil Court 
dash'lliehani or not, and he has alio hill that 
the atoasea dispossessed the complai lant 
from the 1 ind. He has not come to a dtfiaite 
finding as to wbeiher the sompliiaant or the 
aisussd was in possession of the land in 
dispute at the time wnen the ossurrense took 
plite. This is apparently be*ause ha was 
mielsd by the isiue laid down by him, 
namely, whether the assused dispossessed the 
complainant from the land. No isnie was 
framed by him as to whether the complain* 
ant was or was not in possession of the land. 
Thus the finding of the Magistrate upon 
the issue laid down by him does not dispose 
of the oase under section 447, Indian Penal 
Code, whiih requires it to be affirmatively and 
positively hell that the complainant was in 
possession of the land in dispute with respest 
to whith the eriminal trespass is said to have 
been sommitted. 

For all the aforesaid reasoni I think the 
trial in this sase has been illegal and 1 ao- 
ordingly set aside the conviftion of, and the 
seritense passed oa the petitioner. The fioe, 
if already realised, should be refunded. 

Iq view of the aforesaid remarks I do not 
think any useful purpose will be served by 
ordering a re*trial. The parties are apparent* 
ly disputing the possession of the land in 
question and in sase of the dispute being of a 
serious nature the Magistrate has full power 
to deal with it under the law to prevent aDy 
breach of the pease. 

s. D. & H. h. Oonviclion set aside . 


NAGPUR JUDICIAL COMMIS3IONE R’S 

COURT. 

Obiminal Appeal No. 15-B op 1921. 

May 23, 1921. 

Present*. —Mr. Dhobley, A, J. 0. 
LOCAL GOVERNMENT— Appellant 

tersut 

GANGA RAM—Aco jsid — Respondent. 

-Penal Code) JAol XLV of 180OJ,: *>. 416, 420- 


Cheating — Fraudulent intention — “ Property , * 
meaning of—Certificate obtained by making false re* 
presentations—Certificate, if "property," 

A practically conclusive test of the fraudulent 
character of a deception for criminal purposes ia 
this : Did the author of the deceit derive any ad¬ 
vantage from it which could not have been had 
if the truth had been known? [p 621, col. 2.] 

Whether an article is or is not "property*' 
within the meaning ol section 420, Indian Penal 
Code does not depend upon its possessing a money 
or market value If it has some Bpecud value for 
the person or persons concerned, it is "property," 
even though its value cannot be measured in money. 

Cp 62 col. 1-1 . 

A certificate for having passed an examination 

is "property" within the meaning of section 416, 

Indian Penal t ode- [p. 622, col. 1.] 

V hero a person by representing himself to be 
another obtains from an Inspector of Schools a 
certificate testifying to his having passed a certain 
examination, when, in fact, he had not passed that 
examination, he commits the offence of cheating 
punishable under section 4.0 of the Penal Code, 
[p. 622, col. 1.] 

Criminal appeal against the order of the 
Sessions Judge, East Berar, Amraoti, dated 
the 17th Februaiy 1921, 

Mr 0. P. Dick, for the Crown. 

Mr, F. Pose , for the Acmeed. 

JUDGMENT.—This is an appeal directed 
by tbeLosal Government under section 4i7, 
Code ot Criminal Procedure, from an appellate 
order of asquittal passed by the Sessions 
Judge, East Berar, reversing the sonvistion 
and sentence pas6ed upon the above named 
aroused by a First Class Magistrate, Amraoti, 
for cheating punishable under section 420, 
Indian Penal Code. 

2. The main fasts of the oase are not in 
dispute. One Tnkaram Bapuji, who was the 
Revenue Patel of Walgaon in the Amraoti, 
District, died in the month of May of the last 
year and the question of the appointment of 
a susoeisor to him arose. There were two 
possible claimants to the Patelki and they 
were the acsused Gangaram Krishnaji Kunbi 
and hie younger brother PanduraDg Krishnaji. 
In the ordinary sourse, Gangaram being the 
elder brother should have been recommended, 
but the village Patwari resommended Pan. 
dnrang instead, on the ground that he could 
read and write well and had read up to the 
fifth Mahratti standard. It haa to be stated 
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b, tba!i under the Barar Revenue Book Circular 
No. y-1, no person can be appointed a Patel, 
^*ho has not passed an examination of the 
fourth vernacular standard of the Educational 
Department in B^rar, or an equivalent teat 
in another Province. GaDgaram presented an 
application on 14th June 1920 to the Deputy 
Inspector of Schools, Amraoti, statin* therein 
that he badlfpassed the fourth Mahratti 
standard from the Walgaon School and 
requesting that a certificate to that effect be 
given to him. A student passing the fourth 
vernacular standard is granted wbat is 
called a Primary School Certificate on a 
printed form. The Deputy Inepeotor of 
Schools consulted the examination result 
sheets which are preserved in his office, and 
finding the name of GaDgaram Jtrishnaji 
from the Walgaon School, amongst the 
successful pupils at the examination held in 
1903, iesusd the necessary certificate to the 
accused, in the proceedings taken in the 
Revenue Court for the appointment of a 
succatscr to Tukaram Bipuji, the accused 
produced that certificate in support of his 

claim to the Patelki. ^ 

.1. On his receiving csrtain informatior, 

the Deputy Inepeotor 86nt for and examined 
the admission registers of the Walgaon 
School and found that the accused was not 
at that school in the year 1906 and that 
he had never r.asscd the fourth standard 
examination. Gargaram Kriehnaji meniion. 
ed in the examination result sheets was a 
different person altogether, being a Mali by 
caste. It has to bo stated that in the 
‘examination result sheets, there was- no 
.column for caste and hence the caste of 
the sucqc siful candidate GiDgaram Krisbnaji 
vras not mentioned. Oa tbore facts tie 
accused was prosecuted and tried cn a 
charge that he had cheated the Deputy 
Inspector by dishonestly indcoing him to 
delivxr the certificated him.anoffeoco punish¬ 
able under eeotion 420, Indian Paral Code. 

4. The defence of the accused wac that 
he had. ab< ut 14 yeais ago, appeared at the 
fourth Standard fxamiiation and that he 
did not know if be was or was not successful 
*t it Ho said that after the death of 
Tokaram Bapujt be made enquiries cm the 
and told by one Mr. Go:e, the 

Lteut of the Jagirdur at Walgaon, that a 

f. by name Gargaram Kriphraji had 

asBed the ©lamination in the year 1906. 
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Acting on this information the accused laid 
he applied to the Deputy Inspector of Schools 
for the necessary certificate. It is now 
admitted by the accused that the information 
received by him was incorrect and that Ganqa- 
ram Krishcaji shown in the examination 
sheets of 1906 was a different person from 
him. The defence, in short, was that the 
accuse! had honestly, on the strength of the 
information received by him* believed that 
he had passed the examination ard that in 
applying to the Deputy Inspector of Schools 
for the certificate and in filing it in the 
revenue proceedings he had acted in good faith, 

5. Both the Magistrate and the learned 
Sessions Judge did net believe the explana¬ 
tion giveD by the accused and they were of 
opinion that the false representation was 
deliberately made by him to the Deputy 
Inspector for the purpose of obtaining the 
certificate. The learned Sessions Judge held 
it proved that the accused made a false 
statement to the Daputy Inspector and on 
its strength obtained the certificate. 1 have 
gone through the evidence and my exclusion 
is that the above finding is a correct one. I 
cancot believe that the accused honestly 
believed that he bad passed the fourth stand¬ 
ard in 1906. when he wa9 not at ec'jooI at all 
that year. The school registers were examin¬ 
ed by me and these show that Gangarcm 
Krishcaji Kunbi finally left the ichool in 
190 j and no hey of the name of Gangaram 
Krisbnaji Kunbi wan in the school at a’l 
hffcer that year. I have scpaia'ely prepared 
a statement from the admission registers of 
the Walgaon School showing tbe daleo and 
5 ears when Gangaram Krisbnaji Kanbi 
joined aod left the tchoal and the classes in 
which le was reading. From that statement, 
it will be apparent that so boy of the came 
of Gangaram Krishnaji Kunbi attended the 
school after 1900. The accused could nut 
have, therefore, been at the school after 1900 
and bp coaid not h&va b-.lieved that be had 
in 190^ pa3Eed the fourth standard examina¬ 
tion. It mast he taksa a* entatliahad that 
the aocased knowingly and delibera’ely made 
that false rapres rotation to tbe Deputy 
Inspector and that it was on th9 faith of that 
rapreeentation that the Deputy Inapsctor was 
induced to issue a certificate to him. 

6. The learned Sessions Jadge was of 
opinion that even on these facts, the accused 
coaid not be held guilty of cheating .and 
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jthat his act could not tome within the 
definition of cheating as given in Bastion 
415, Indian Penal Code. If we look to the 

definiton, we find that it contains two 
dis‘inat parts, the opening word3 whoever 
by deceiving any per*on” being common 
to the whole section. The noeeBsary ingredi¬ 
ents of the offeDce of cheating are : — 

(1) Deception of any person ; and 

2. (a) Fraudulently or dishonestly induo- 
„ ing that person to deliver any prop¬ 

erty to any person or to consent that 
BEy person shall retain aDy property; 
or 

(6) Intentionally inducing that psraon to 
do or omit to do anything which he 
would not do or omit, if he ware not 
ro deceived, and which act or omis¬ 
sion causes or is likely to cause 
damage or harm to that person in 
body, mind, reputation or property, 

• Thus the offence of cheating is made up 
of the ingredients 1 and 2 (a) or I and 2 (6). 
The first ingredient is common and in all 
oases of cheating there must be a decep¬ 
tion practised by the acoused upon eome 
person. Let us now see if the first in¬ 
gredient mentioned above is present m 
the case bafore us. The facts found in the 
c*se'Vvi)l show that the accused did deoeive 
the Deputy inspector of Schools, by •anting 
him to believe what was not true, ins 
first requisite i?, therefore, fulfilled in the 
present case. It was a wdful mitrepresenta- 
tion of facts by the accueed. 

7. We will cow consider if the act of the 
accrued satieties the condition 2 (6). He no 
doubt by making the false representation 
intentionally induced the Deputy Inspector 
Of Schools to deliver to him the certificate, 
which he would not have done had he not 

been eo deceived. The question, however, 
■is s- Did the preparation of the certfiicate and 
its delivery to the accused cause cr was it 
likely to' cause damage or harm to tte 
Deputy Inspector in body, mmd, reputation 
or properly? The Deputy Inepeclor did 
not certainly suffer any harm or damage 
in body cr in property. It could not e 
said that he had suffered in reputation be- 
e&ucebe had been deceived by an ordinary 
person like the accused. He could not have 
suffered any mental pain by the deception 
pr&ttieed upon him, The harm or injury 
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contemplated by the section must be tangible, 
and reasonable and not remote cr imaginary. 

In the present case I do Dot find that ary 
damage or harm was earned or was likely 
to bs earned to the Deputy Impector by 
the deception practised npon him by the 
acocsed. The iDgredieut 2 l&) is, tberefore, 
wanting in the case. 

8. We must next come to the question 
whether the act rf the accused foils under tk e 
above-mentioned clause 2 (a). The two 

conditions are that the accused must have 
done the act fraudulently o? dishonestly and 
there must have be3n a delivery of property. 
The learned Sessions Judge was of opinion 
that the certificate io question couH not he 
called ‘’properly” and the learned Counsel 
appearing for the acoused here supports him. 

A number of oases were oited for both the 
sides during the argument, but many of these 
were not exactly applicable to the fads of 
the case. That the act of the accused W8S 
fraudulent admits of no doubt. In the case 
of Kotimraiu Venkatrayadu v. Err.piror (l), the 
meaDiDg of the term ‘fraudulently’ was fully 
explained and it was observed that,where there 
was an intention to secure an advantage or 
b9Defit on one hand or to cause loss or 
detriment on the other, there was an intent 
to defraud. The following observations of 
Sir James Stephen from his History cf 
Criminal Law cf England were quoted with 
aporoval: 

“A practically conclusive test of the 
fraudulent character of a deception for 
criminal purposes is this: Did the author of 
the deceit detive aDy advantage from it 
which could not have been had if the truth 
had been knowD?” 

In this cafe the accused, by means of the 
deception practised by him npon the Deputy 
Inspector, wanted to secure for himself an 
advantage, as against his younger brother, 
to which advantage he was not entitled. 
The first condition is thus fulfilled in the 
present case. 

O, Even if ft fiaudulont intention is 
proved, the offence of cheating is not complete, 
unless there is alio a delivery of property. 
The question; therefore, is whether the certifi¬ 
cate secured by the accused can be called 
‘property’. It is contended, for. the accused 
that the certificate cannot be called ‘property* 

(D 28 LI, 90 at p. 96; I Weir 533-A. " ■ 
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,aa it has no value whatsoever, it being merely 
a piece of paper. Whether a certain article is 
or is not property’ does not depend upon 
its possessing a money or market value. An 
article may not fetch any value in the 
market and still it may have a value to 
certain persons. In my opinion the certificate 
whioh the accused obtained from the Deputy 
Inspector had a special value to both- of 
them, though that value could not be com* 
puted in money. A University diploma of a 
graduate or a license of a licentiate has a 
peculiar value to its holder and a person 
stealing it from his possession would not 
be acqaitted on the ground that it has 
no value and is, therefore, not ‘property.’ 
In Queen-Empress v. Appasami (2), a ticket 
entitling its holder to enter an examination 
room was held to be ‘property’ under seition 
415, Indian Penal Code, A similar 
view was taken in Queen-Empress v. Soshi 
Bhuthan (3), where a written certificate 
very similar to the one obtained by the 
accused in the present case was held to 
be property’ and it was observed as 
follows : 

“If the prisoner had obtained the certificate 
which he tried to obtain, and some one had 
stolen it from him, no one, we imagine, 
would suggest that the thief could not legally 
be convicted, under section 379 of the 
Indian Penal Code, of the theft of the 
certificate, but if the certificate was not 
moveable ‘property’ the person who dis¬ 
honestly took the certificate out of the 
possession of the prisoner, without the 
prisoner’e consent, could not be convicted 
of a theft in respect of it.” 

My view, therefore, is that the certificate 
secured by the accused from the Deputy 
Inspector was ‘property,* within the maauing 
of section 415. The accused n, therefore, 
guilty of cheating as defined in the first 
portion of that section. It is unnecessary to 
refer to oases cited by the Sessions Court, and 
I have already found that the act of the accused 
did not fall under the last portion of section 
415, Indian Penal Code. 

10. The result is that the appeal is 
Allowed and the order of acquittal is set 

(2) 12 M. 161; 13 Ind, Jar, 63; 1 Weir 4S0; 4 Ind. 
Deo. (N. 8.) 464. 

(3) 16 A. 210 at p, 218; A. W, N. (1893) 96; 7 Ind. 

pee. (n. s.) 863.. . r. 
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aside. The accused is convicted for the 
offence of cheating punishable under saotion 
420, Indian Penal Code. As regards the 
sentence, the Magistrate had awardsd him 
rigorous imprisonment for one year. The 
sentence was somewhat saverd, Thecasa has 
baen going on practically for the lis 1 ! six 
months and the aoou^ei has bean in suspense 
so long. In my opinion rigorous imprisonment 
for four months would meet the require¬ 
ments of the case and I sentence the accused 
accordingly. 

n, k. <fe w. c, a. Appeal allowed. 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 1407 of 1921, 

February 11, 1922. 

Present :—Mr. Juetioe Campbell. 

MAMOON— Convict—Petitioner 

versus 

. EMPEROR— Respondent. 

Criminal Procedure Code (Act V of 1898J, s. 666 
— Provincial Insolvency Act (V of 1020 1 ), 8 . 69— 
Complaint preferred by District Judge against insol * 
vent— Appeal, whether should be heard by him — 
Jurisdiction — Consent . 


c _ 

The words “ try any case ” in section 656 of the 
Criminal Procedure Code are comprehensive enough 
to include the hearing of an appeal. 

r 2 3 * is * arini Debi v - C . Chose, 23 C. 44 at p. 46; 12 

Ind. Dec. (N. s.) 30, relied upon. 

Where upon the allegations of an Official Receiver, 
a District Judge presents a complaint against an 
insolvent under section 69 (6 of the Provincial 
Insolvency Act, he is a party to the case, although 
he has little or nothing to do with the proseou. 
tion. Consequently, in the event of the insolvent 
being convicted the District Judge would be disquali¬ 
fied under section 666 of the t.riminal Procedure 

Code, from hearing an appeal against the conviction 
as Sessions Judge. 

Emperor v. Banka Behan, 7 C. W. N. 708, dis* 
tmguished. - ; 

,, J h0 K c< J n f en ^. of “JPMrty concerned cannot affect 
* ab “°? ut ? disqualification imposed by section 666 
of the Criminal Procedure'Code. 

29?* 32*A r t* „ Em P eror > ^ Ind. Cas, 

291, 32 A. 636; 7 A. L. J. 749; 11 Cr. L. J. 447, 
relied upon. ' 


Petition, under eeofcion 439, Criminal Pro¬ 
cedure Code, for revision of an order of the 
Sessions Judge, Karnal, dated the 4th 
Qotober 1921, affirming that of tha Magi* 
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trate, First Class, Karnal, dated the 17fch 
August 1921. 

Mr. Shamair Ohaml, for the Petitioner, 

Mr. Sundar Das , for the Respondent. 
JUDGMENT.—The petitioner in this ease 
is an insolvent, who has been convicted under 
section 69 of the Provincial Insolvency Act 
V of 1920. Proceedings were instituted on a 
oomplaint by Mr. Skemp, District Judge, in 
accordance with section 69 (5) of the Aot. 
The petitioner appealed against his convic¬ 
tion by the Magistrate to Mr. Skemp as 
Sessions Judge. The appeal was rejected on 
the merits and Mr. Skemp noted in his 
judgment that when the appeal was first 
presented he had asked the appellant’s Counsel 
if there was any objection to his hearing the 
appeal by reason of bis having lodged the 
complaint, and was told that tbe appellant 
had ro objection- 

In revision now it is pleaded that Mr. 
Skemp, notwithstanding the consent of the 
appellant or his Coursel, had no jurisdiction 
to hear the appeal, and this objection is 
pressed in argument. It appears to me that 
it must prevail. Section 556, Criminal Pro¬ 
cedure Code, Dye down that no Judge or 
Magistrate shall, except with the permission 
of the Court to which an appeal lies from his 
Goart, try any case to or in which he is a 
party. In the present instance, although Mr. 
Skemp had, from a praotioal point of view, 
little or nothing to do with the prosecution 
I since he was not the presiding officer of the 
i Court when the allegations which were the 
( basis for the prosecution were made by the 
Official Recaiver, nevertheless he was unmis- 
1 takably a party to the case. The Magistrate 
\ oould not have taken cognizance without a 
/ complaint by the District Judge under seotion 
j 69 (5) of Act V of 1920, and that complaint 
j was drawn up, signed and presented by 
Mr. 8kemp. It has been ruled in Nistarini 
Debi v. A. 0. Qhote (l) that in section 555 of 
the then Criminal Procedure Cede, (which 
is,re-produced in section 556 of the preeent 
Code) the words “try any case” are compre¬ 
hensive enough to include the hearing of an 
appeal, and Counsel for the petitioner cites 
Bisheshar Bhaiticharya v. Emperor (2) 
according to which the consent of a party 

(1) 23 0. 44 at p. 45; 12 Ind. Dac, (n. s.) 30. 

(2) 7 Ind. Cas, 291; 32 A. 636; 7 A: L. J. 749; 11 

CJP. It. J, 447, 


concerned oannot affect the absolute dis¬ 
qualification imposed by section 556. Counsel 
for the respondent has put forward no 
authority to the contrary. He might have 
relied upon Emperor v. Banka Behari (3) bat 
did not quote it, and that ruling, I think, is 
not exactly iu poiot. 

Accordingly, 1 set aside Mr. SkempV order 
on appeal dated the 4th Octobsr 1921 as 
having baen made without jurisdiction and 
I direct that the> appeal ba heard by the 
Session* Judge, Ambala. The appellant m\y 
ba released on bail of Rs. 1,000 to the 
satisfaction of the District Magistrate. 

. Z. K. 

w. c, A. Bei it on allowed. 

(3) 7 C. W. N. 70S. 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 1217 of 1921. 

January 31, 1922. 

Present-. —Mr. Justice Campbell. 

RAGH8IR SARAN— Accused— 

Petitioner 
t tnu8 

Tbe KURAKSHETAR MOTOR 
SERVICE COMPANY. THANESAR, 
DISTRICT KARNAL—Respondent. 

Criminal Procedure Code ( Act V of 1898,), ss. 177, 
179— Penal Code (Act XLV of I860;, ». 417— Cheating 
—Offence committed at one place—Loss caused at 
another place — Jurisdiction, 

Loss is not a necessary element of the offence 
of cheating. There must be intention to cause 
wrongful loss or wrongful gain, but it is not 
essential that loss should be oaused. Therefore, it 
is the Coart within whose jurisdiction the offence 
is committed, and not the one within whose 
jurisdiction loss in caused, that is competent to 
try a case under seotion 417, Indian Penal Code. 

Prag Das v.Daulat Ram, 31 Ind. Cas. 1001; 13 A. 
L. J. 1067i 16 Or. L, J. 826, approved of, 

Queen-Empress y. O'Brien, 19 A. lllj A. W. N. 
(1896) 191i 9 Ind. Dec. (n.s.)72, Ohint Singh v» ’ 
Crown , 67 ?. It, 1901, referred to, 
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Petitior, under section 439, Criminal Pro- 
•edura Code, for revision of an order of the 
District Magistrate, Karnal, dated the 29th 
July 1921, affirming that of the Honorary 
Magistrate, Second Class, Knujpura, District 
Karnal, dated the 16th July 1921. 

• bala Sardha Bam , for the Petitioner. 

Lala Anant Ram Khosla, fcr the Respond¬ 


ents. _ . rr 

JUDGMENT.—Three psrsons it«., Har- 
parahad,' Gainda Ram and Joti Parshad, 
daacribing themselves as partners in the 
Kurakshetar Motor Service Company, Tha- 
nesar, District Karnal, filed a complaint under 
settion 420, Indian Penal Code, in the Karnal 
Distriot agaiost Ragbb'r SaraD, proprietor 
of' the firm Pyare Lai and Sons, Kashmiri 
Gate, Delhi. The •omplaint was taken up by 
an Honorary Magistrate of the Sscond Class 
who recorded the statements of the complain- 

antP, and enmmoned the accused. The acoused, 
when he appeared, objected to the jurisdiction 
of the Court, aud contended that the case wes 
triable exclusively in Delhi, The Magistrate 
raled with reference to section 179, Criminal 
Procedure Code, that consequent of the 
alleged offence had taken place in the Karnal 
District and that snob offence cooli bs 
enVaired into in that district. The District 
Magistrate refused to interfere on revision 
and an application has been made to this 


• °According to the ' oomplaint aud the state¬ 
ments of.the complainants, the latter purchased 
two motor lorries from the accused through 
Parshotam Das. another partner in the 
Oompary. Ri- 400 wers paid at Delhi by 
Parshctam Das to the accused. On the 2nd 
of June, tha aocuted telegraphed to the com¬ 
plainants at Kurakshetar that the lorries had 
arrived at Delhi. The three complainants 
went to Delhi, paid Rs. 10,000 to the accused 
there and brought back one lorry, and on the 
25th of Jan® they wenfc agft ' D * paid the 
aioueed Es. 4.000 and brooght ba.k the 
ee. 0 Dd lcrry. In the beg.nmng of Jaly the 
vehicles Were examined and it was found that 
•ertain parts were missing. The accused was 
asked to send them but did not do so, and so 

tfie complaint was lodged. < 

Counsel foe the petitioner, Raghbir Satan, 
has ouoted a case very similar to the present, 
Prag Vos v. Vavlat Bam (1) which supports 

(i) SlXnd. Cag. 1001} IS A, L. J, ; I067| Ifi.Or, L* 
J. 825, 


his contention that the complaint cannot bs 
enquired into in the Kaitiol” District. On - 
behalf of the complainants respondents a 
number of authorities have bsen cited, most 
of them based on Queen Empress v. O' Brien{2) 
whioh was disapprove! by this Court in 
Ohint Singh v. Grown (3). in any oasa 
all tliase roliDga deal with the offence of 
criminal misappropriation which is essential¬ 
ly different from that of cheating. Assuming 
that loss was sustained by the complainants 
in the Karnal Distr c'i this would net have 
the effect of bringing tha prorent case under 
section 179, Orimiual Procedure Code. In 
the offenca of criminal mi: appropri ition lo3a 
to the rightful owner musi be erased, aud 
the action of the person who causes it, i§ an 
offanceby reason of that oonsequence. Losp, 
however, is not a necessary elcmmb of the 
offence of cheating. There most be an 
intention to cause wrongful logs or wrongful 
gain, but it is not essential tha!; loss shonld 
bo oausod. . In the present oaso the allegation, 
in tho complaint is that decsif, inducement 
and delivery all took placa at Delhi. The 
inducement is alleged to have been dishonest, 
bat it would not be necossary in order to 
establish the offence of oheating to prove 
that tho diahoneat intention matured into 
acbual loas. Therefore, loss at Karnal wonli 
not render section 179 applicable. 

Moreover, it is quite plain that the less, if 
any, took plaoe at Delhi where tha money' 
was paid and delivery waa taken by the com¬ 
plainants of the motor lorries. 

Counsel for tha complainants has stated 
that there was inducement at Karnal in the 
shape of telegrams sent from Delhi, bat the. 
oomplaint and the statements do not refer to, 
and Counsel has cot shown me, any such 
documents. 

I accept the petition and direct that tha 
complaint in question b9 transferred to the 
District Magistrate, Delhi. ~ • 

*. E.. Petition accepted. 

. • % 

(2) 19 A. Ills A. W. N. (1833) 191; 9 Ind, Dac, 

(»s 8.) 72. . 

. (3) 67 P. L. R. 190!. . 

$ 

• • • ' • • ,r * f * 
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MOHINDKB SIMGH V. ARUR SINGH. 

LAHORE HIGH COURT, 

• Second Civil Appeal No 302i op 1918. 

February 21, 1922. 

. Present :—Mr. Justise Abdul Raoo! 

and Mr. Justise Campbell. 

Sardar MOHINDAR SINGH— 
Plaintiff-— Appellant 
versus 

ARUR SINGH and others —Defendants— 

—Respondents. 

Punjab Pre-emption Act (I ol 1913), •«. 8 (2), 
Notification undei—Retrospective ejfcct—Pending suits. 

, A Notification under section 8 (2) of tlie Punjab 
Pre-emption Act cannot have retrospective effeot 
and does not affect suits pending at the dato on 
which it is issued, [p 627, col. 2,] 

Bishen Singh v. Qanda Singh , 16 Ind. Cas. 959; 10 
P, R >9'3; 5 P. L. E. t913; *64 P. W. K. 1912, dis¬ 
sented from. 

Kaju, Mai v. Salig Ram , 52 Ind. Cas. 563; 91 P. R. 
1919, approved. 

Sanical Das v. Our Parshad. 4 Ind. Cas 179: 90 P. 
R. 1909; 159 P W R. 1P09: 1-7 P. L. R. 1909 (F. B.}, 
Dhanna Singh v. Qurbahhsh Singh , 4 Ind. Cas. 8^7; 
91 P: K. 1VU9; 161 P. W. R. 190U; 148 P. L. R. 1909, 

JF. B. Niaz Ali v. Muhammad Rnmzan t 87 Ind. 
Cas 227; 130 P. R. 1916; 193 P. W. It 1916, referred 

t0 J2ant Oopal v. Piari Lul, 21 A. 44T ; A. W. N. (1899) 
163; 9 Ind. Dec ix s ) 988, Alma Ram v. Devi J)yu! t 
49 P. R. l‘OI;J157 P L It 1901 distinguished. 

General principles deducible from the statutory 
provisions relating to pre-emption in the Punjab 
are in favour of the pre-emptor s cause of action, 
j>fter it has accrued, not bciDg affected by auy 
contingencies arising after the dato of sale. [p. '.*7, 
col.?.] 

Seeond appeal from the d*«ree of the Dis* 
trie* Judge, Amritsar, dated the 8 th August 
1918, affirming that of the Munsif. First 
ClasF, Amritsar, dated the 21afc Jaoe 19 18 . 
Bskbsbi Teh Cham/ , for the Appellant. 

Dr Qokal Ohar.d Narang , for the Respond¬ 
ents. 

JUDGMENT.—The plaintiff sued separate- 
ly to pre-empt two ooutiguons plots of land, 
each measuring 9 marlas t ia the estate of 
Amritrar. The vendor was the same in each 
Ease, but the vendees were differert. Tbe 
hales took plate on tbe 11th Oo'ober 1916 and 
tbe two suits were filed on tbe lOth Ostober 
1917. On tbe 6th May 1918 the Punjab 
Government deilared by Notification No. 
10473 under lection S (2) of tbe Pud jab Pro- 
eraption Aet, 1913, “that from the dato of this 
Notification no right of pre-emption shall 
exist iij reapeat of agricultural land apd village 
immoveablh 'property” within an area in 
^fbieh the plota in suit admittedly are oom- 

jirieed, The Baits ware pending in the Trial 

40 


Court at tbe dato of this Notification and for 
that reason tbe Mursif dismissed them both 
boldirg that tbe Notifiiation took away from 
tbe preeroptor before desree tbe right of 
preemption whish be appeared to bold at the 
dates both of the sale and of the institution 
rf the suits. Appeals preferred to the 
Dietriot Judge were dismissed, the District 
Judge referring to Bishtn Singh v. Qanda 
SarrpA (1). The result hss been two second 
appeals to this Court, Ncs. 3031 and £035 of 
1918, both of which will be disposed of by 
this order. 

The judgment reported as bishen Singh v. 
Qanda Singh (1) was delivered on f*ots pre¬ 
cisely similar to tboie now nDder considera¬ 
tion. It held that tho right of pre emption 
in suit coated to exist immediately on tbe 
pnbl'oa'icn of the NctifioatioD, although it 
was in existence when the suit was instituted 
and that the Court below had no alternative 
to dirmiesirg tbe snit, having no power to 
pass a decree establishing a right which had 
oeased to exist. It is not disputed that the 
present appeals must fail if Bishen Singh v. 
Qanda c^ingh (I) be followed, but Bakhshi Tek 
Chat d for tbe appellants sontends that the 
ease was not correstly deoidfd. 

. Reference to it is to be found in two later 
published judgments, Niae Ali v. Muhammad 
Barman (2) and Ka.u tool v, Salig Bam (3). 
In both of there eases tbe pre emptor' had 
obtained a deeree, his right to pre emofchad 
baen declined not to ex^'st by a Notification 
published seb equent to decree and during 
the pendency of tbe vendee’s appeal and the 
Notifisation vaa pleaded in support of the 
appeal unsroces fully. In Niaz Aliy , Mukaml 
mad Banzan (2) the Judges expressed no dis¬ 
approval cf wfat was ruled in bishtn Sirghv* 
Gar,da Sir.gh »1) but o’isliBgoisbed the position 
of a decree-holder defending bis decree from 
that cf a mt re plaintiff reeking to enforce a 
claim to preempt, ■ They held that the decree 
gave the decree holder the status of full 
owner immediately he paid in the decree 
money, that unless fault could be found with 
the deci' 3 it ebould be upheld, and that 
if it was right on the day it was parssd 
tho subsequent Government Notilieafcion could 

Cl) 1H 1ml. Uas. 959; IU 1’. It. 1913; o P. L. It. 1913; 

I 1 . W. B. 1912. 

*'« 2) 37 ind. Can.' 227; 130 F. R. 1916; 193 P. W. R, 
1916. 

• (d) 52 Ind, Caa, 563; 01 F, R, 1910. 
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not m>ke it wrong. They remorkad that 
had the plaintiff’s suit been dismissed, aid 
had he besn the appellant, a G.vjrnmenb 
Notifictation issued while the appeal was 
pending and taking away the right to 
pre empt, would probably have been fatal 
to hiB chance of success. 

In Kaju Mai y, Salig Ram (3) no mention 
was made of ATac Ali v. Muhammad Ramzan 
(2) and btshen Singh v. Qanda Stngh (1) was 
definitely dissented from in the followmg 
terms : — 

“With all deferjnse we are unable to 
follow that ruling, which not only attributes 
to a Notification greater force than to a 
repealing Act, but proceeds upon the principle 
that, in the absence of a prevision to the 
contrary, a Notification has retroactivity.” 

Bakhshi Ttk Oband relies strongly upon 
this passage ii support of Lis a’gcmsnt 
that in the present caes the Government 
Notification cannot deprive the plaintiff- 
appellant of a right which he poseeaeei at 
the date of the sales and at the da*e of tbo 
inati u'ion of bis suits and which las not 
bicu deteriorated by any vclun'ary aot, 
either of tbe plaintiff or of the vendor. H) 
points to section 1 of the Punjab General 
Cliusas Aci of 18i8 which provides that, 
udUbs a different intention appears, repeal 

of au Act shall not affeot any i ight acquired 

• 

• under tbe enactment repealed, and to section 
2,'(3) of tbe Punjab Pre-emption Act, 1913, 
Vvhiob, while alteiing ths procedure of pand- 
ing suits and appeals from tbe date of the 
Act, left untouched rights acquired under 
the former Act. He claims that it is absurd 
that tbe present vendees should be placed 
by an order of tbe Executive Government 
under powers conferred by. tbe Act in a 
better position tlan they wcu’d bold if the 
Legislature were to repeal the whole Act 
after suit and before decree. 

Dr. Gokal Chand fer the respondents 
replies that the language of section 8 (2) 
of the Aot and of the Notification ii plbin 
and nnambigaius that toe Legislature 
has given tbe Executive Government power 
to declare that in ai.y local aiea the right 
of pre-empt.on shall not exisr, that the 
plaintiff’s right to a deotee das been per¬ 
fectly legally and quite explicitly de troyed 
hy the Notification c f 6ih May <918 horn 
that date and that G< varumt nt u u*fc be tak&n 

(9 mw wh%t it states. He has also re¬ 



ferred us to the dicta of various learned 
Judges in the Fall Bench cises of Santo il 
Dis v. Our Parshad (4) and Dhann i Singh v. 
Gurbakhsh Singh ( 5) («. g. t Ohafcterji, J , 
page 344, Clark, 0. J., page 362, and page 
439 and RUtigao, J., page 442, Punjab 
Record 1909) to the effect that the statntory 
qualifications of a . pre emptcr muit be 
retained uotil decree. These, however, were 
obiter in the particular cises where they 
were made and remarks indicating opinions 
to the contraiy were recorded by Kensirgton- 
J., (page 447) and Shah Din, J., (pages 
453 and 457) two of tbe mijirity Judges 
iu Dhar.na Singh v. Gurbakhsh Singh (5). 

We find it difficult to believe that G-V^rn- 
meut intended by the Notification under dis- 
cu sion to declare anything more than that 
in respect of sales transacted after the date of 
No' Citation there should ba no right of pre-. 
emp ion Although l>r. Gokal Ohand’s damand 
is parfectl/ reaiouable that the words used in 
the Notification should ba a lowei to speak 
for themselves ; we feel ourselves unable to, 
follow Bishen Singh y. Ganda Singh (l) and to 
u ahold the orders cf the lower Oonrts. 
The plaintiff elaimed a tight oonf. r.ed by 
Statute to acquire the laud in suit by saltr 
in preference to tbe vendees whioh right 
arose when the land was sold to the vendees 
(sections 4, 14 and 15, Punjab Act I of 1913)/ 
and be also was permitted by Statute (sec¬ 
tion 2.) to bring a suit to enforce that 
right. He brought a suit. The Trial Court 
held that he possessed the right at the 
time of the sale and at the momeut when 
he filed his suit. In consequence of tbe 
vendee’s denial of his tight the plaintiff 
was not given a decree immediately, and 
on a date nearly seven months subsequent 
to the institution of the suit the Local 
Government under powers conferred by tbe 
Act declared that hie right did not exist from 
that date. The Statate did not require him to 
preserve his rigbt free from interference 
beyond oii con.rol up to the date of decree in 
his suit, and we do not think that tbe Court 
trying tbe suit was obliged to insist npon 
such preservation of the right, 

(4) 4 Ind Caa 179; 90 P. R. 1909, 159 P. W. S. 

1 oa; U7 P- U R 190# P B.i. 

(6) 4 ind. Oas. 337, «i P. R. 1909, 101 P, W. R f 
1909} 140 P. U R, 1909 R,).. . * k 
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It was held io Ram Oopal v. Pi art Lai (6) 
that where a plaintiff has lo?t, daring the 
pendency of a suit for pre emotion, his 
ri^ht to pre empt, the suit shou’d be dtsmisa- 
ed t and that ruling was followed in 
Atma Ram v. Devi Dyal (7), In the United 
Provinces, however, the right of pre-emption 
is not defined and seoured by Statute and in 
Atma Ram v. Devi Dyal (7) the pre-emptor 
divested himself by gift, before obtaining a 
dearee, of the proprietary right in the house 
from which he derived his title to soe, a 
situation differing conspicuously from that 
which we are aoneideriDg. 

Tne right in suit in Ram Gopal v. Piari 
Lai 6) was one restricted to oo sharers in 
the mahal and was based upon a provision in 
the warib ul ait . During the pendenoy of 
the suit the original mahal was sab divide! 
into four other mahal» t and tbe plaintiff 
•eased to be a ci sharer in the m hoi 
comprising the land in suit. The learned 
Jadgei found that there was no authority 
on tbe question whether in a suit for pre 
emption based on an agreement giving pre¬ 
emptive rights to oo sharers, tbe plaintiff 
must maintain his status as co-sbarer up ti 1 
the date of the decree, and they proceeded 
to decide the question upon principle. They 
held thai . there was no general principle of 
law or procedure which compelled them to 
losk exclusively to the state of things 
which existed at the date of institution of 
the suit, and reversed the decree for pre* 
emption on the ground that tbe custom was 
one in favour of the co-sharers of tbe 
updivided mahal and no others and that the 
plaintiff had before decree become as much a 
stranger in the sense of the w>j>b ul arz as 
the defendant vendee. Sir Arthur Stracbey, 
C. J., remarked iu the ocuree of his judg¬ 
ment : — 

Iu the absence of authority on the 
subject and in dealing with claims for pre¬ 
emption arising under the tea ib-ul orz t it 
seems to me that the only safe course is to 
see what mode of deoidiDg the question 
would be most in furtherance of tbe contract 
or custom of pre-empt ioD, and the prin¬ 
ciples open which such a contract, or custom 
is based.’ 1 

*6>21 A. 441, A.W, N. (1899; 103, 9 Ind Deo. 
(K. b. 98n. 

\7) 4* T. R, 1901, 157 P, l, B, 1901. 
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Ram Q'pal V. Piari Lai (6) was refe»TPd to 
io Dianna Hugh v. Gurb •kh»h 8mgh (5) by 
Shah Din, J., whodisssntel from its c ncla- 
sion« emphatically and considered that the 
decision was in disregard of the principles 
whioh underlie a customary right of pre emp¬ 
tion. He further gave it as his opinion (and 
we agree) that general principles deducible. 
from the statutory provisions relating to pre¬ 
emption in the Punjab are in favour of the 
pre-emptor's causa of action, after it has 
acoraed, uat lning affected by any 
contingencies arising after the date of sale, 
certainly a right conferred by Statute is not 
quite tbe same thing as a right derived from 
contract or based upon custom. 

No doubt there may be eases where, having 
regard to all the oircumstanee3 and to tbe 
nature and origin of tbe particular right of 
pre emption olaimed. a Court may be justified 
in refesing to enforce a right unleia it is 
maintained intact throagheut tbe progress 
of tbe suit, but the usa&l method of 
dealing with a suit is what the learned 
Judges o? the Allahabad Coort have found it 
necessary to explain as not obligatory, namely, 
to decide the questions at issue aefording to 
th9 state of affairs exiUihg* when the 
phiotiff’s cause of actioD arose. 

In the present case we concede that tbe 
meaning of the Government Notification 
mast be taken to be what is stated in plain 
words. But as indicated already we do not 
believe that it was framed with the inten¬ 
tion that it should have greater effect 
than a repealing Act or tor tbe purpose of 
causing tbe dismissal of all pending suits 
to enforce pre-existing rights of pre-emption 
and of rendering fa tile the expenditure of ‘ 
time and money incurred hy plaintiffs who ’ 
started with a s^und cause of action. We 
hold that it was not necessary for the - 
Courts below to dismiss the suits under 
appeal in consequence of the Notification 
of tbe 6tb of May li*18, and that they should 
not have done sd. In this conclusion we 
must be taken to differ, with all respect, 
from the Uarned Judges who, io Buhen 
Singh v. Ganda 8ingh ( ) bold in similar 
oircnmstances U at tbe Trial Court had no 
alternative to d smissiDgt^e suit. We think 
tbat the Bench which decided Kaju Mai v« 
balgRam (3) was correct in thinking that the 
practical effect of snob a decision was to male# 
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the Notification retroactive in a manner not 
contemplated by i.s authors. 

We accept both appeals, sat aside the 
orders of the lower Appellate Coart aud 
remand the appeals under Order XLI, rale 
23, fot decision cf the other points at issue. 
Stamp on appeal will be refunded and oasts 
will be costs in the cause. 

S. D ( &, Z. K. 

Appeals accepted. 


PATNA HIGH COURT. 

Second Oivii. Appeal No. 1128 of l£20. 

April 27, 1922. 

Present Mr. Justice Coutts and 

Mr. Justice Das. 

RAMLO^HAN M S3RA and anotjiu — 

• Defendants—Appellants 

versus 

Pundit HARINATH. MISSRA and others 
—Plaistiffa— Respondents. 

Appellate Co"ft—Admission of document, objection 
to~Objcction not raised before Trial Court—Evidence 
Act (I of l H 7 2), o' 63 '-Document admitted ax 
nccor*dary evidence by Trial Court—Appellate Court, 
■whither may question its admissibility. 

, - 1 » • • , ’ . . • » 

VFkeii a copy of a doeumeut had. been admitted 
iu the Court of brat instance without any objec¬ 
tion, the Appellate Court is not entitled to allow 
any objection to bo taken to its admissibility at 
the appellate stage. tp. 620, col, 1.] ' 

Where a document is admitted as secondary 
evidence by the Trial Court, that is to say, it is 
admitted as being a true copy, it is not open to an 
Appellate Court to consider whether in fact the 
provisions of section 6 s * of the Evidence Act were 
complied with or not when it was admitted and 
the Court is not entitled to take evidence offered 
to prove that the document is not a true copy 
of the original [p. 620, coL ■ 

Chimnaji Oovind Oodbole v. Dinkar Dhondev Ood * 
bole , 11 B. 3‘20 1 Ind. .lur 342; H Ind. Dec. \N. s.l ; 
209, Lakshman Oovind v. Amril Copil, 24 B. 69); 2 
Bom L. K. »*6; 12 Ind. Dec. (n. 9.) 924, Kishori Lai 
Uosivarui x. 'ltakhal Vjs fJincrjcc, 31 C. 155, followed. 

1 . I ^ I I 

6 

'Appeal against the decision of the • 
District Judge, Patna, dated the 16th April 
li>20* reversing that of the Sab-Jndge, Third > 
OGtlrN Patna dated the 41b June 1919. 
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Messrs. h a'leant Sahay and Skiveahwar 
Dayal, fer the Appellants. 

Me»srp. Bern Frtsad , Jonah Eislore and 
Bhagicoti Burner £inha t for (he Respond¬ 
ents. 

JUDGMENT. 

Cguit?, J.—This is an appeal by the de¬ 
fendants against the decision of the 
District Judge of Patna. The plaintiffs and 
the defendants are admittedly agnates of 
one Nathuni Miseir. The plaintiffs brought 
a suit for a declaration tbat the defendant 
No. 1 had renounced the world and had 
become a Sadiu and tbat thereby tbe 
plaintiffs bad become entitled to a half 
share of tbe heritage, or in the alternative 
if it was' found tbat tbe defendant No. 1 
bad not renounced tbe world tbe plaintiffs 
claimed odo- third of the properly. The ‘ 
suit was dirm«esed in tbe Court of first 
instance but on appeal to (he District 
Judge the plaintifls were declared to be ' 
entitled to joint pos&ession of Nathnni ; s 
heritage along with the defendant No. 1. ‘ 
Against this decision tbe defendants have 
appealed. 

Tbe eole question for dcoieioD in tbe suit 
was whether the plaintiffs and ihe defend¬ 
ants were in faot agnates of Nathnoi Mis- 
sir. and tbe<first question argued in appeal 
before ns is whether a certain document on ' 
which the defendants relied was admissible 
in evidence or not. Thi9 document, which ' 
is Exhibit D, is a genealogy. It is admittedly ’ 
a copy and part of it is probably a copy' 
of a copy. Tbe document was edmitted ' 
withont objection by tbe plaintiffs in tbe 
Court cf firet instance ard it vras relied cn 
by the learned Subordinate Judge, who 
decreed the snit in favour of tbe defendants. 
On appeal to tie Distiiet Judge be- has 
held that, although this document was 
admitted withont objection, still the plaint- 1 
iffs were not estopped from contesting 
tbe document subsequently. In this view I 
am nnable to agree. It has been held 
in a number of cacer* Ohimnaji Oovind 
Oodbole v. Dinkar Dhondev Oodbole (1), 
Lukf/irran Got ind v. Amut Gu-cl (2) and 

(1) 11 B. 3iO, 11 Ind. Jur. £42j 6 Ind. Dec. (s. 8.) 
209. 

( 2 ) 24 B. 591; 2 Bom. L. R. 316; 12 Ind. Pec, 
(N. »•) 921, 
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c-. Xithort Lil Qoswjynt v. Ra\hal frns BoierjCe 
^3) that when a copy of a document has 
been Admitted in the Conrt of first instance 
witbonfe any objection, the Appellate Oonrt 
ia not entitled to allow any objection to 
be taken to its admissibility at the appellate 
. stage, Thia is undoubtedly the correct view 
of the law. It is, however, contended that 
the learned District Judge ha9 considered 
, the question from another point of view 
and baa held that, even if the document is 
admissible, it is not entitled to any 
value because the comparison of the copy 
with the original has been found by him 
to be unsatisfactory. Here, agaio, the 
learned District Judge appears to h*ve 
fallen into an error. The document was 
admitted as secondary evidence, that is to 
say, it was admitted as being a true 
copy, and, in view of the deoision9 to 
which I have already referred, it wai 
not open to the learned District Jadge 
at the appellate »tage to consider whether 
in fact the provisions of the section had 
been complied with or not when it wai 
admitted without objection. Tho learned 
District Jadge was. therefore, not entitled 
to consider the evidence whioh was offered 
subsequent to the admission of the docu¬ 
ment in regard to ccmpaiisoc with the 
original. 

There are other points iu this appeal 
but we have not heard arguments on them, 
becanse on this ground alone it is neces¬ 
sary to set aside the decree of the learned 
District Judge and to remand this appeal for 
rehearing. Tho whole appeal is to be re-heard. 
Coits will abide the result. 

Das, J.—I agree. 


v. H. 


Appeal allou’oi ; 
Case TPr.arjhl. 


(3) 31 C. 155. 
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LAHORE HIGH COURT. 

Sicosd Civil Appeal No. 920 op 1917, 

December 9, 1921. 

Present Mr. Justice Scott Smith and 
Mr. Justice Harriscn. 

AHMAD—Defendant—Appellant 

versus 

WfMmma/ BANO a^d otheri—Plaintiffs 

— Respondcnt-j. 

( 'n*loin — Alienation —fv/cce.'XO/i— Sl-ders, ulicn heir a 
— Burden of proving tho I sisters ore not heirs — 
Sisters heirs a>iiij Inrar Jats of (lhalical, Districf 
Jheluin —Riwaj-i-ani m.t opposed t > general custom hut 
not supported hy instances, evidentiary, value of. 

The onus of proving that Risters are not hoirs in 
tho absence of all agnates is on the person who 
asserts this, [p 610. eol. 

An entry in a riwaj.iam, when not opposed to 
"eneral custom, is a strong piVce of evidence in 
support of a custom, even if it is not supported 
by instances. [p «30, col. ?.] 

Chhuttan v. Ha jari Lai, 30 Ind Cas 22j 7 P. B, 
1916; >29 P fJ. R. ’9 1 5; 46 P L. It 1916, Jieg v. 
Allah Ditta , 38 Jncl Cas 351; 45 P R. 1917* 12 P. 
W R. 1917; 21 M. I, T. 310; 3? M. L J. 615: »9 Bom. 
L. R 388; 15 A. L. J. 5 25; 21 C. VV W. 842; 44 C. 749; 
260 L. J. 175; 41 I. A. 89 P. C.I, v. Maryan, 

42 lad Oas. 368; 84 P R. 1917; 151 P. W. B. 1917; 
3P. L R 1918, referred lo. 

Among fhe Muhammadan Tarar Jats of the 
Chakwal Tahail, Ihelum District, sisters are heirs 
in the absence of all agnates and can, as such, 
oontnst the validity of an alienation—in this case 
a Will—by a widow, [p- 630, eol. 2 ] 

Second appeal from a decree of the Dis¬ 
trict Judge, Jhelam, dated the 23rd Decem¬ 
ber 1916, affirming that of the Subordinate 
Judge, Secood Glass, Jhelum, dited the 20th 
October 19 Itf. 

Dr. Hand Lai, for the Appellant. 

Mr. Jai Qopjl Sethi , for the Respondents, 

JUDGMENT —At first we dismissed this 

appeal id default, but shorthy after we passed 
our order, Counsel for the appellant appeared 
and explained why he wai late, and upon his 
application, to which the other side raised no 
objection, we re admitted the appeal aqd 
heard arguments. 

The appeal is from an order of the Dis’rict 
Judge of Jhelum decreeing the plaintiffs’ 
cl\im fer possession of land alienated by tbe 
widow of Karam Tarar to her eisfer’s sop. 
The plaintiffs are sisters of Karam, deceased. 
Tbe appeal is brought upon a cerfcifieate 
granted by the District Judge under section 
41 (3) cf the Punjab Courts Act. Tbe 
question of custom involved is whether 
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amongst Tarar Jats of Obakwal sisters of a 
deceased proprietor ean contest the valdiy 
of a Will executed by bis wid >w in favour of 
her sister’s son. Karam left no collateral and 
tbe lower Appellate Court was of opinion that 
the sisterB were heirs in the absenee of 
collaterals and that, therefore, they tool! 
•ontest the validity of the W 11 executed by 
Karam’s widow who had only a life-in 
terest. . 

A preliminary ohject r on was raised by Mr. 
Sethi to the effest that the apneal was filed 
without a sertifisate on the 27th of Marsh 
1917 and that when the sertifisate was filed 
in this Court on the 2od Aoril the period of 
limitation for the filing of an appeal had 
expired. We find, however, that the applica- 
tion for the sertifisate was made on the 26th 
of Marsh 1917 and that the sertifisate was 
granted cn the following day. 

A farther objestion was raised that the 
application for the sertifisate was made more 
than 30 days after the date of the desree of 
. the lower Appellate Court In his apolisa* 
tion Ahmed explained his reasons for not 
applying sooner and it was upon a translation 
, of this application that the District Jadge 
recorded his order granting the certificate, 
and we may, therefore, presame that he 
exercised his discretion in granting it beyond 
the period specified in the proviso to secti >n 
41. We accordingly overrobd the prelimi- 
. nary objection. 

Dr. Nand Lai admits that if the sisters are 
heirs they can contest the alienation and the 
only question, therefore, which wa have to 
decide is whether they are heirs or not. Tbe 
rulings sited in tbe judgment of the lower 
Appellate Court, which Dr. Nand Lai has 
, again sited in bis argument before us, are 
..not directly in point and do not in any way 
assist us There is a passing remark in Jannat 
v. Abiulla (1) that sisters generally are not 
heirs, hot we are not aware of any ruling of 
this Court or the Chief Court in wh'ch it has 
, been definitely laid.down that sisters are not 
heirs in the absence of all agnates, in 
Article 24 of Rattigan’s Digest of Customary 
L*wit is stated that sisters are usually 
exiladed as well as their issue, bat we 
understand this to mean that they ara ncoa'ly 
excluded by agnates, however distant. 
Ocu tael has not been able to cite to nc any 
' (1 32 Ind. ' as 817; 4 P. K 1916; 25 P. W. R, 

1916. 
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ruling in which it was held that sisters are 
not heirs in the absence of all agnates. 
Artio’e 28 of the D'gest is to the effect that-, 
subject to the exception thereander men¬ 
tioned, in the event of a decea c ed proprietor 
dying without heira his estate ordinarily 
escheats to Government, In the exception 
certain instances are given in which it was 
held that a sister’s son excluded‘the villcga 
proprietary body. In onr opinion the onut 
is upon the person asserting it to nrove 
that a sister is not an heir in the absence 
of any agnate. Karam belonged to a Muham¬ 
madan tribe of the Obakwal Tahsil aod 
the aniwsr to question No. 68 of M*\ Talbot’s 
Customary Law is to the effect that sisters 
and their irm can inherit if there are no 
daughters and no agnates vithinthe fourth 
degree. If this be correct then muih more 
do sisters inherit if t.heir are no agnates at all. 
In Btg v. Allah Ditti ‘ 2) their Lordships of 
the Privy Council hell that an entry io a 
riwxj i am was a strong piece of evidence iq 
sop oort of a anatom. This rating was coc- 
sidered by a Division Bench of the Chief 
Court in Wazira v. Morgan (3) where i* "was 
held, following Ohhuttan v. Hatari Lai <4), 
that ftatementc in the rtjoij-iam when 
opposed to general custom can 1 carry very 
little weight nnless supported by instances. 
The answer to question No. 68 in Talbot’s 
Customary Law of the Jhelam District is 
not sapported by instances, but, in onr opinior, 
it is not opposed to general custom, especial¬ 
ly in a case when there are no agDates 
at all and, therefore, we follow the ruling 
of the Privy Council in Beg v. Allah Ditta (2) 
and hold that this entry in the rxwoj t-am ic 
a strong piece of evidence in auoporfc of 
the plaintiffs* claim. It is not rebatted. 

The appeal fails and is dismissed with 

CDS’ 8, 

S D. 

Appeal ditmitieJ. 

(2) 33 Ind. Cas. 354: 45 P. R. 1917; 12 P. W- R. 
19'7 2 M. L T. 310; 32 M. L. J. 6 to; 19 Bom. L. R. 
3&S; 15 A. L. J. 525; 21 0 W. N. 812; 44 0. 749; 2 \ 0. 
L. J. 17 : 14 I A 89 P. C.). 

(3) 42 Ind Cas. 358; 84 P. R 1917; 151 P. VV. R. 
1917; 3 P ii R 13 8. 

14 30 Ind Cas 22* 7 P. R. 1916; 129 P. W. B. 
1915; 46 P. L. R. 1916 
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PATNA HIGH COURT. 

Linns Pate sit Appeal No. 7/ or 1921, 

May 13. 1922. 

Present Sir Dawson Miller, Kr, Chief 
Justice, and Justice Sir B K. Mallick, Kt. 
TIAN SAHU— appellant 

tW.9*iS • 

MULOHAND SAHU and othcri— 

Rl«PONDENr<. 

Possession, suit for, on ground of dispossession — 
Oral evidence given by both parties unsatisfactory — 
Court, whether competent to look into other cir¬ 
cumstances, probabilities and presumptions as to title 
and possession —Limitation Act (IX of 1909,), Sch . /, 
Arts, .42, 144. 

In a suit for possession of imraovoablo prop¬ 
erty on the allegation that tho plaintiff, while in 
possession of tho property was dispossessed by 
the defendant, if oral evidence of possession is 
given on both sides but the Court finds some 
difficulty in arriving at a conclusion upon that 
evidenoe, or does net consider the evidence al¬ 
together satisfactory, it is not precluded from 
taking into account the other circumstances, pro¬ 
babilities and presumptions that may arise in the 
case in regard to possession and title. Such a 
case is not one in which there is no evidence, 
or where the evidence is valueless, [p. 63 , col l J 
Shiva Prasad 8ingh v. Rira Singh, 62 Ind Cas. 
1: 6 P. L. J. 478 <192 » Pat. 305; 2 L T 4^7; 3 U. 
P. L. R. (Pat.) 81 F. B.), distinguished 

Runjeet Ram Pandey v. Ooburdhun Ram Pandey , 
20 W R. i5 V P. C.), relied upon. 


Loiters Patent Appeal against the judg¬ 
ment of Mr. Jasti'e Boss. 

Mr. B. Prasjd , for the Aopellaot. 

Mr. B. fratai , for the Respondents. 

JUDGMENT. 

Miller, C. J.— la this ease the pliintiff 
who is the appellant before as purchased 
the land in sail from one Malcbaod Saha 
in Jane 1917 aod, according to his ease, 
•a me into possession and was a few 
months later dispossessed by the defendant 
Matok. He therenpon instituted the pre« 
rent &uit claiming a declaration of his 
title and possession after ejectment of 
the defendant Mafcak. 

The learned Mansif before whom the 
sase came for trial found upon tha faits 
that neither the plsiatiff nor his predeces¬ 
sor Mulohand had in fact bsen in pos¬ 
session of the land at any period within 
12 years antecedent to the rn t and he 
dLroLsed the claim. The case pat forward 
by the defendant Matak and "apportei 
t j sjnii ex eat by Maloaaad waj th*; in au 


631 


year 1903 Mulohand had transferred this 
very land in exchange for another piese 
of land to the defendant Matak and that 
Matak had bsen in possession of the 
land ever since. The plaintiff questioned 
the genuineness of that trarsaction aod 
the defendant questioned the genuineness 
of the kabala executed in favour of the 
plaiutiff in 1917. On the finding some to 
by the Mansif it did not become necessary 
for him in hie opinion to decide any 
question about the genuineness of the 
tills of either parfy. 

The case then went on anpsal to the 
District Judge and he considered that the 
oral evidence of the parlies as to pcc- 
session was not satisfactory on either side 
and be referred to certain discrepancies 
in the evidence which had been pointed 
out by the Mansif and apparently the 
view which the learned D strict Jndje 
arrived at was that, in so far as the oral 
evidence went, although he nowhers ssya 
that it was of no value, nevertheless, wee 
not such as without reference to probabil¬ 
ities and other cirsnrastano arising in 
the CAfe would be eufficimt in itself to 
enable him to come to a satisfactory 
decision on the question of possession. He 
had no donbt, however, that the exchange 
transaction set np by the defendant in 
1903 was not genuine, and in dealing 
with that part of the c st he says “the 
land which is ra>d to have been given 
in exchaoge is aHn said to have beau 
the abandoned bolding of Bulhn Kurmi 
and others,” that ip, that the land which 
Matak is said to have given in exchange 
for the land in suit did not belong to Matak 
at ail. Ha then goes on “but action under 
section 97 of the Bengal Tenancy Aot was cot 
taken till 1917. Morenv°r, the date of the 
(Jhitf i" that is, the Ohithi which evidenced 
this transaction of 1903, “na9 osrfcainly been 
altered, and though it is not possible to say 
that the real date wa < the inference to be 
drawn from the alteration mast be hostile 
to the defendants-respondents.” rfow, that 
seems to me to be a distinct finding that 
noon the evidenoe before him which was 
pat forward in snpoort of the defendant's 
possesion and title ( r ’"can the defendant 
M'vv .k) the natural inference must be drawn 
that Mctuk’s pnH^npio:! *' i 1 fact i nt as 
lo-r as be alleged and aa I was iacc*sarf 
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(or bim to allege in order to obtain a title 
by adverse possession. The inference 
drawn from this by the learned Judge 
teems to me to be that it wa9 certainly 
not more than 12 years ago and mast 
have been within 12 yoars that Matok 
ever bad anything to do with the land. 
Then he deals with certain' hots and 
structures upon the land which had been 
dealt with by the Mausif a? evidence in 
support of the defendant Matuk’s possession 
and comes to the conclusion that no 
satisfactory inference could be drawn from 
their appearance as to how long they b?d 
been upon the land and, therefore, that part 
of the evidenoe was treated by him as 
being of really no assistance. He then fur¬ 
ther says: “the story of the exchange haviog 
failed” that is, the exchange by which Matak 
claimed his title, “the possession of Matnk 
is probably much later than he asserts.” 
The learned Judge then finds that in his 
opinion Matok had entirely failed to prove 
possession for 12 years bsfore the suit. 
Then on the question of the plaintiff's 
title he cime to the conclusion that as 
Mulchand’s previous title and possession 
were admitted by Matak and as Malchacd 
admitted the execotion of the kab da in 
favour of the plaintiff and as Malchand 
had failed to prove that the kabala was 
void for any roasDn and as Matak had 
(ailed to prove adverse possession for 12 
years he, therefore, held that the appellant’s 
claim should be decreed and he allowed the 
appeal. 

From that decision the defendant 
appealed to this Court and the appeal 
was heard before a Single Judge. The 
learned Judge before whom the cisa c.me 
was of opinion that the findings arrived 
at by the learned District Judge in first 
appeal were not sufficient to entitle the 
plaintiff to a deereo and he considered 
that the decision of the Fall Bench, of this 
Court in Shiva Prased Singh v. Bira 
Singh (l) governed the case. He, therefore, 
allowed the appeal and dismi sed the plaintiff’s 
suit. 

The reason why the learned Judge of 
this Court came to that conclusion was 
because thu District Judge had held that 

fl) 02 Jud. Cas. It 6 P. L. .1. 47S; (1021) Pat. 30>; 
2 V, L. T. 457; 3 U, P, L, E. (Pat.) 81 <F. 13.). 
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the oral evidence of possession was not 
satisfactory on either side and he appears 
to have thought that in such a case it 
was not open to the learned District 
Judge who was the nltimate judge of fast 
to take into account either the probabilities 
of the case or any presumption that might 
arise in favour of possession remaining in the 
person who had proved his title. The Foil 
Bench case to which I have referred did not 
lay down the proposition th&t in no case could 
the probabilities and presumptions be taken 
into acsount. The role there laid down was 
that it is only in oases where there is no 
evidence of the plaintiff as to disposses¬ 
sion or, what amounted in the op nion of 
the Fall BsDch to the same thing, where 
the evidence ia valueless, that the plaintiff 
fails to make out his case by merely proving 
that he had an anteiedent title and possession! 
and it must not be considered that merely 
beoauae where evidence was given by both 
sides and the learned Judge who bqd to 
determine the ease had a difficulty upon 
that evidence or even considered that 
evidence not altogether satisfactory that in 
such circumstances he was not entitled to 
give weight to the probabilities of the case 
or to any presumption which mi*ht prop¬ 
erly arise from the fact that the plaintiff 
had previously b.en in possession and bad 
title. I think it w^uld be extending the 
doctrine laid down in that ca r .e too far if 
we were to say that merely beianse the 
Judge had some difficulty in arriving at a 
conclusion upon the evidence or that he 
did not consider the evidence altogatbfr 
catiefactory he was thereby precluded from 
lmkmg either at the probabilities of the 
case as disclosed by other p&ris of the evi¬ 
dence cr from the presumptions which might 
arise from the plaintiff’s title. 

What happensd in the present oaso cpfs 
that the learned Jtidgs considered that 
althongh there was evidence on both sides it 
was not altogether satisf&etory. He then 
dealt with the probabilities. He pcinfted out 
that from the defendant’s own evidence an 
adverse inference must ba drawn against bim 
as to ihe ectaal date when .this exohange 
trans^ttic n set up by bim took place. The 
date had been altered and that I think 
was a very important point in assisting 
the learned Judge to come to a oonelusian 
upon this vital matter in the ease, namely* 
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when did the defendant, Matnk, first have 
anything to do with this properly. If yon 
find him putting in a document in support 
of his claim intending thereby to shew that 
he had in fa#t been in possession of the 
property for over 12 years and you then 
find that the date of that document has been 
deliberately altered, I think a very strong 
presumption must arise against him, This 
is not a case where no evidence has bsen 
given. It is a case where both parties have 
spoken to their possession, although the 
aotnal oral evidense is snth that the Judge 
had great difficulty in soming to a conclusion 
upon it. There were, however, as I said, the 
other circumstances in the case and there 
was the fact that the plaintifi’s title was 
proved and the plaintiff's predeosssor s 
proBseFsion was admitted, at all events, np 
to the period when Matnk first had any¬ 
thing to do with the property. There was 
the farther point that the Judge entirely 
failed to believe the evidenes put forward 
by Matnk and that was a matter whioh 
he wbs entitled to take into consideration 
just as their Lordships of the Privy -ouu.i 
didin the osse of Runiett Ram Parity ' v. 
Qoburdhun Par dev (2) where they 

observed: “It may also be observed that 
their Lwdships are not disposed to give 
great .redit to the evidence brought forward 
by the appellant, ioasmuoh as his 
oa.e whi.h rested upon the theory that he 
had esquired this property for himself, has 

been found to be wholly untrue. That 
was a .ase where the r Lordships had 
diffitnlty in .oming to a eonolneion upon 
the feet, of the case. In that case there 
was undoubtedly eviden.e and strong 
eridenoa upon both aide, but in the contra- 
d ciory state of the evidence they sai i that 
it was difficult to come to a conclusion 
which was eatiefactory to the mind where 
the eviden.e was so conflicting and in that 
•ass they .eg^rded tb« probabilities of the 
oase ftod they further regarded the taat 
that the appellant’s eviden.e upon another 
part of the Btory had been entirely disproved. 
Teis is not, in my opinion, a cisa n whio 

there is no evidence or where, what amou 

to the same thing, the evidence is absolutely 
valueless. There was eviden.e oa botn 
sides and I think the learned Judge was 

(8;2Q W. B, 25 (P. 0,). 
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entitled to arrive at the o^ntnlosion he did 
by taking into consideration add weighing 
that evidence and the probabilities of the 
•ase toupled with the fact that the plaintiff 
original y or rather hie predecessor waB un¬ 
doubtedly proved to have been in possession 
of the land. The result is that the appeal 
is allowed, and the plaintiff’s suit is decreed 
with costs here and in the Courts below. 

Molliok, J.—! agree. The only point is 
whether the findirgs in this case bung 
it under the rale propounded in the Fall 
Ben«h decision of Shiva Frasad Singh, 
v. Hira Sifigh (l). In my opinion the 
findings are not sufficient to attraat the 

operation of that rnle. 

Appeal allotted. 


LOWER BURMA. OHH3F COURT. 

FULL BENCH. 

Civil Reference No. 9 of 1921, 

January 11, 1922. 

Fresent : —Sir Sydney Rubinsou, Kt., 
Chief Judge, Mr. Justice Maung Kin 
and Mr. Justice Pratt. 

AHLONE LAND Co., Ltd.—Applicant* 

verttii 

The SECRETARY ofSTATF for 
INDl A—Rispondent. 

Income Tax Act (VII of «*• » l / 

of Company— Buying and selling land-Questionof 
fact—Decision of Revenue Authorities Jinal-ReJer. 

ence— Jurisdiction of High Court. 

$ 

The question whether, for purposes of the 
Inoome Tax, the main object of a Company 
is the purchase and sale of land, or whether 
the real object is the development of land and 
the sale of land i3 only a subsidiary object; in short, 
the question, whether the business of a Company 
is the buying and selling of land, »■ » ““T 1 ® 

question of fact, on which the df 0181 ™ 1 u f p« h r ! 
Kevenue Authorities is final, and the Uigh Cour. 
has no power to decide whether their _ findings of 
fact are incorrect, since they do not involve atiy 
question regarding the Interpretation of any of 
the provisions of tho Income Tax Act. 

Curne v. Inland Revenue Commissioners 

30 T. L. B. 185; 89 L J. K. B. 360; 122 L. T. «2*|i 1 
K. B. 801 and Cape Brandy Syndicate v. Iiijaiul 
Revenue Commissioners, (1921) 37 T. L. R. 33: 1 K. B. 
04; 90 U J. K. B, 113, referred to. 
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(IMS 


Case referred by the Financial Commie- 
eioner. Burma, under section 51 (1) of the 
Indian Income Tax-Ait, 1918. 

Mr. McDonnell, for the Applicants. 

Mr. Htginbotham , for the Respondent. 

JUDGMENT. 

BonmsoN, C. J.—This is a Reference by the 
Chief Controlling Revenue Anfchority under 
seition 51 (1) of the Jmome Tax Act of 
1918. Under that seition power is given to 
this Court to deoide questions whith have 
aiisen with reference to the interpretation 
of aoy of the provisions of this Act or of any 
rale thereunder. No power is given to this 
Coart to deal with questions of fact by way 

of an appeal against decisions of the Revenue 
A nlhorities. 

Toe learned Financial Commissioner 
begin? his Order of Reference by saying that 
he entire'y agrees with the Commissicner’s 
order in considering that tie real po ; nt for 
consideration is w! ether the purchase and sale 
of the property was the main object with 
whuh the Company w d8 formed or whether 
the development of the property in order to 
earn a continuing proBt year by year for the 

Compary was the real cbjcct and tbe.sale of 
land wes only a subsidiary one to be considered 
in laseof a particularly favourable offer. He 
was aiked by Oouneel fer the Com any to refer 
to this Court the question whether on the 
facts ret out in the order of the Commissioner 
of Pegu and on the faits which appear on the 
documents placed before him the Income Tex 
Authorities are justified in interpreting the 
Act so that iroome shall include the proht 
made in this case on the re-rale of the proper- 
ty, or to put it in arother way. whether the 
Commissioner wes justified in treating it ai 
a conclusion of law which appears from 
the documents Bled with h:s order that 
the OempaDy were carryirg on a trade of 
felling land and that the profits made therein 
were taxable as income. He was olearly of 
epic ion that any reference was unnecessary , 
and that it she uld have been refused under 
the last part of section 51 (I), tut because 

of some oharge in the new Bill the matter is 
referred. 

On opening the ca?e Mr. McDonnell for 
the Company stated that the whole question 
turned on wh vt was the business of the 
Compary and tha\ if it was the buying and 
eellirg of lard, they would be liable to be 
thxed. .i . . .... 


fOR ISD y A, .. 

The question of what was the busioefa 
of the Company ia apparently a pure question 
of fact, and the matter is one which is for 
the decision of the Revenue Authorities and 
the Revenue Authorities alone. The learned 
Government Advccite thereuuon raised the 
preliminary objection that this Oourt has 
no jurisdiction to hear the reference as it 
was solely made on a question of fact on 

which the deoision of the Revenue Authorities 
was final. 

We have bean referred to certain 
recent decisions in England on this very 
■ point. 

In the first c\se, Currie v. Tnlani Revenue 
Oommimoters (l), Rowlatt, J. went into the 
question whether on certain facts Currie wae 
carrying on a profession. He said : "l do not 
think that that is a question of fact in this 
aase. ^ I think I have all the facts before me, 
and it is a question of law. It ignet a 
question of degree or anything of that sort, 
es was the ca c e in the Photographer's cate 
l freeze v. lnlcni Revenue Oommtsncnsrg (2).,” 
Toat decision went up on appeal*, and 
Master of the Rolls said, “The first point to 
be considered was whether the question whe¬ 
ther Mr, Currie was or was not carrying on a 
profession was a question of law or fact*” He 
held that it was a question of fact and that, if 
the Commissioners eime to a decision on 

i 1 « • • a , a any »wro**g p/insiple, 
then their decision was final/ “Mr. Justice 

Rowlatt had thought that* the facts were 
clear, and that it wa«, therefore, a question 
of iaw. He did not agree that that was sc, 
and that did not appear to agree with 
Mr. Justice Bo* 1 tit’s own judgment in 
Uenl v. Inland Revenue Committioner* (2).” 
Lrrd Juatioe Scrutton Slid that “he must 
consider the appeal from the point of 

a at X t there were amerce from 
wbiob the Commit sioc erg cculd have found 

that the two gentleman concerned were 
not carryirg on profession, that was final. 
Ihe Commissioners were the Judges of 
fact, and he was not.” 

Again in Cape Brandy Syndicate v. J*. 

(n ?rT"t n€r * (3) Mr * 

(1) 36 T. u, B, 186; 89 L J K R Pflfu 

122 L. T. 621, l K. B 801. ** 860i 

(2) <1920) : 6 T. h. R. 164. 

(3; (1921) i7 T. L. B. 33,1 K. B. 64, 90 L. J. K. B. 


113. 


o Z Se z <7921) 37 T * *7.. w l j.k.b. 49* 

2 K. B. 332, 125 L. T. 83.— [Ed.} . ■ , 
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Bowlatt said : “Now in those oirtum- 
BtBnoas the Spetitl Commissioners have 
held that they oarried on a trade, and I 
think it is a qutstion ot fao f , and I do 
not think that by giving me all the 
evidence the Commissioners can make me 
determine the qoealion of fact. Nor, in¬ 
deed, tan they give me authority to do so 
because they cannot give me authority if 
I do not possess it by law, I think it 
is a question of feet and a question of 
degree, which generally is a question of 
fast. I need not say anything more than 
that, I am not prepared to say that there 
was no tv'.dense before the Cornu i^ioDei a. 

I think it is just one of thoee sa^es 
where there was evidence. 1 san •onceiva 
people deciding the other way. I do not 
say which way I should dende mjself. 
But I certainly think there were materials 
on whisb they «ocId find *8 they did. 
On appeal* Lord Ste.ndale, M. B„ said : 
“r«o point, were raised, the 6r,t a cuss- 
tion of fa.t, vi. , whether the appellant* 
were earrying on a business, and Uter 
be eaye: ‘The first question was cue 

(imply of fact.” 

The eir.amstarces of tboe two cE-.es 
are yrry similar to the case oftte Alhore 
Land Company, and 1 think there can be 

no drubt ttat the Bev; nue Anthcrit e, 
having considered the facts stated orally 

and in deenmen's «ame to “ d, ® B,0 “ * 

to what wae the bnsinese of th-s Oom f any. 
That was a simrle question of fact, and 
on that, es it arpears to ire, the.r de - 
lijn was final. U is b°* oece.ary for 
ns and we have not, in ny tp.n.cn 

power to decide whether the.r findings of 
fast were correst eiroe they do not in¬ 
volve any question regarding the interpre¬ 
tation of a.y of the prov.e.ons of this 


by the Court of Appeal and that they 
should not be followed by ui. 

Mr. McDonnell urged that the question 
was whether the profits made ly this 
Company were income within the mean¬ 
ing of the Aft. That is an entirely 
different matter, and one that has cot 
been referred 

It is admitt?d that the sole point for 
decision is what was the business of the 
Company. Was it buyirg and felling land? 
There is no differen«e between Ibis ques¬ 
tion and the question whether on terrain 
facts established Mr. Cnriia was tarrying 
cn a business. 

The de’i'ion is a dersion on a question 
of fast. I am nnable to see any reason 
for enpposm? that the Revenus Authorities 
have applied any wrong printiples in de- 
tiding this question, and, therefore, I would 
bold that this Ccurt has ro jurisdiction 
io detide the question referred, and that 
the Reference must be returned to the 
Chief Controlling Revenue Authority as 
- incompetent. 

Mai *g Kin. J.— I tentur. 

Fr tt. J.—I tontnr, 

s. d. . 

Reference returnei . 


PATNA HIGH COURT. 
Appeal from Appellate Dicbie 
No. 317 of 1920. 

Jure 15, 1922. 

Fresent :—Mr. Justice Coutti and 
Mr Justite Das. 

Sheikh NABIJAN-Defendant- 

Appellant 


A We had been referred to three .ares 
decHed in the Conrt of 

1 _Twherein apparently tbe learned 
Judges did soreider matters en.h as those 
involved in this reference. Tw^ ^ 

the argnment that this “ * V*"™ mo2 

law and not a quest on ’ f0 ii 

take it that they - — ;r^sn 

-•See 19U) 37 T. 

2 K. B. 433; 125 L.T. 1O8|05 S. J. 377. I 


venue 

Afuaammot SAHIFaN and others— 

Pla nt.ffs and Mutammat BIBI LATlFAN— 

Defendant —Respondents. 

Muhammadan Law—Dower—Widow in possession 
of her husband’s property il m lieu oj dower ’ Right 
of widow to alienate—Tranajeree, rights of. 

Where ft Muhammadan widow is in possession 
of property belonging to her deceased husband 
“in hen of dower” it is competent to her to sell 
it without necessarily selling her right to receive 
her dower Such a transfer conveys to the trans¬ 
feree the right to remain in possession during the 
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■widow’s lifetime or until her dower or the pro¬ 
portionate part thereof corresponding to the prop¬ 
erty transferred is satisfied. 

Abdulla v. Shamsul Haq, 58 Ind. Cas. 833; 43 A.. 
127; 18 A. L. J 969; 2 0.P.L R. (A.* 329, followed. 

Ali BaJchsh v. Allahdad Khan, 6 Ind. Cas. 376; 32 
A. 551; 7 A, L. J. 567, relied upon. 

Appeal from a decision of the District 
Jadge, Bhagalpar. 

Mr. B. B . Saran for Mr. Parmethtear Dayal, 
for the Appellant. 

Mr. £. A . Sami, for the Respondents. 

JUDGMENT. 

Coctti, J.—The plaintiff* in this case are 
the heirs of one Shaikh Wahid. The de¬ 
fendant No. 2 is his widow. The plaintiffs 
brought the suit for recovery of possession 
of their share of the land after ejeetment 
of the defendants first party to whom the 
widow had eold the land. The suit was 
dismissed in the Coart of first instance bat 
on appeal to the District Jadge this decision 
has been set aside and the suit has bean 
decreed. The reason why the learned Distriet 
Jadge hasdeereed the sait is that the widow 
was holding the land in liea of dower, that 
as she had no right to transfer the entire 
property to the defendants first party they 
have no title, and, consequently, the plaintiffs 
are entitled to a decree for ejectment. 

This deaision is undoubtedly wrong. The 
position is, as has been laid down by tfceir 
Lordships of the Privy Coaneil in the case 
of Ali Bahhth v. Allahadad Khan (l), where 
they observed in a similar «ase that “the 
right is one whish the widow secures as 
a creditor fqr her dower and it ie one to 
continue bolding until her debt is satisfied. 
Sooh a right is property and prima facie in 
the absenoa of any law or contract to the 
contrary it is property which is both herit' 
able and transferable." The present case 
is on all fours with the ease of Abdulla v. 
Shamt ul'Baq (2), in which it wai held 
“where a Muhammadan widow is in prsaes* 
sion of property balonging to her deceased, 
husband in lieu of dawei’ it is cjmpetenfc, 
to her to sell • it without nenesiarily 
selling her right to receive her dowjr, $a*h 
a transfer conveys to the transfereas the 


(1) 6 Indi Cae. 876; 82 A. -651; 7 A. Ii. J. 567. 

(«piF8 Ind. Caa. «38, 49 A. U7j 18 A. h. J. 909- 2 

U, f, b. B. (A*) 829. . 


[1922 

right to remain in possession daring the 
widow’s lifetime or until the widow’s dower 
or the proportionate part thereof correspond¬ 
ing to the proparty transerrad is satisfied;" 
This is clearly the correct view of the law. 
I would accordingly sat aside the decision of 
the learned District Judge and would decree 
this apneal with costs. The plaintiffs’ suit 
will stand dismissed. 

Das, J.—I agree. 

R. N. 

Appeal accepted. 


LOWER BURMA CHIEF COURT. 

Special Second Oivil Appeal No. 298 

op 1920. 

December ly, 1921. 

Present: — Mr, Justica Pratt. 

MA Z 4 AND OTH1BS—APPELLANT8 

versus 

MA MT and others—Respondent*. 

Loner Burma Land and Revenue Act (U of 1876^, 
«. 66 (a!— Sale in arrears of land revenue-Fraudu- 
lent sale—Sale caused by one co-oioner— Remaining 
co-owner’s rights, whether lost—Declaratory suit- 
jurisdiction of Civil and Revenue Courts. 


. -- r- v/uoaiuuu irMUUU- 

lently must bo considered a private sale, inas- 
much as it has the appearance of a sale for arrears 
of revenue hnt is, in its essence, a private aliena- 
tion. [p 638, col. 2.J 

Naxcab SidheeNuzur Ally Khan v Rajah Ojoodhyaram 
Khan, 10 M. 1. A 640; 5 W. R. P. C, 8-«; l Suth. P C. 
J. 68in 2 Sar. P. 0 J. 193 i9 E. R. >076, relied upon. 

A co-owner of land cannot bo allowed to use 
the machinery of the Revenue Sale Law to defraud 
other co-owners, and if he does so the Civil Courts 
are competent to declare that the result of his 
conduct is not to place a fraudulent purchaser la 
a better position than a buyer at a private sale, 
[p 6^8, col. 2.] , 


Where one of the co-owners of land causes it 

to bo sold iraudnlently for arrears of land revenue 

and buys it himself in the name of his son at a 
nominal pnoe, the remaining co-owners are entitled 
to have it deolared by a Civil Court that they 
have not lost their rights in consequence of the 
sale, but that all that has been actually sold is 
the interest of the defaulting co-owner In such 
a case the Civil Court is not asked to determine 
the validity o£. the revenue sale or to set it aside 
and, therefore, its jurisdiction to grant the decla¬ 
ration sought for is not ousted, [p, 628, cqI, l.j 
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Be..«.»*.» Prasad v. 34 

* wiin ^ w.jWi 

«: M 0 VWM ^Harcndra £» 

7 tad. Cas. 21; 12 C. L. J. 

836, referred to. . . 

Second appeal from the decision of the 

Divisional Jndga. Tena.eer.m, 

desree of ths Additional Judge of the Sab 

Divisional Court. Amherst. 

Mr. Vontra , for the Appellants. 

Mr. Kv'ixjd Btoon , for the Respondents. 

JUDGMENT.— Plaintiffs were «o owners 
with first defendant of sertain undivided 
ancestral land. They sued for a de.larat.on 

of eo ownership and other relief alleging 

that the first defendantMa /a hadfraud " 
ly .aneed the land to be sold for arrears 

of land revenue and had 

the name of her son, the seeond defendant, 

for the revenue due and snsta. T e 
Court diamirsed the suit holding that under 
M ( a ) of the Lower Burma Land 

and Revenue Act the Ojvil Opart had no 

jnrisdi.tion. On appeal the D.vmonalCourt 

relying on the prin.iple enuneiated in Deo- 

nandan Prasad v. Janki Singh KU * 

Harendra Lai Bey Ohaubih *ry v. Sal ^ Uah 
\(1) held that, as it was not sought to set 

LiW-the revenue sale, and the interests 
at. Govei nment were in oo way attested, the 
Civil Courts had jurisdiction to grant tbs 
■'declaration sought. 


Under section 56 (a) of * he 

Kevenne A.t read with the 
no Civil Court may 

as to questions as to the validity of a sale 
under seition 4.7 of the Acb. The land in su 
was sold under section 47 . The.ole pom t for 
decision, therefore is whe her in 0ourt 

CXSifi “ i - ** 

sought. In both the .ases cited by the 

Divisional Court the sales, it /Avenue 

impugn, were under the Bengal Land Revenue 

Balsa Aat (XI of 1859). 

The case of Deo Banian Prasad v. Janki 
Singh (I) is not quite on all fours 

(l) 3D Ind. Gas 346; 44 C. 673; 15 AJL. 3 . 32 

M. L. J. 206; 21 C. W, N. 473; 1 P. 

M. W. N. 251; 2* 0. L. J. 250; 21 M. L. T. 2*), 5 h. 

VT. 626; 19 Bom. L. B. 4*0; 41 I. A. 80 \Y t G.J. 

\3) 7 lad; Cas. Ulj 12 C. h. J* 333, 


the present but is a valuable authority, as 
it. is throughout assumed by their T ^ rd ^' p " 
of the Privy Council that a Civil Oonr. 
hL power to set aside a revenue sale on 
the ground that it has bsen obtained by 
rand entirely irrespictive of the prov.s.ons 
of section 33 of the Land Revenue Sales 

A The fast, in Bareulra Lai Boy Ohow- 
Jhun, v. Salinullah (2) are similar to thoss 

of the euit under appeal. . , 

The propristora of a revenue paying estate 

deliberately made default in the payment 
of Government land revenue with the object 
that the 'and might be sold free of the 
. . , j fis 0 tenure holders under them 

' d° r thlt ?hoy might realise the full value of 

the p o e ty und minished by the mourn- 
brancee of the holders of the .ahord.na e 

interests, »> d 6*ed the pur.hase and the prise 

bB ^: rdaiutiff.‘^tenure bolder, endeavoured 
t, prevent the sale by deposit of the arrears 
Of land revenue, but without success. 

The tenure-holders appeal to the Com- 
Jsmner to reverse the sale but were again 

r Twas not alleged in the appeal before 

the High Court that the sale was invalid by 

reason of any irregularity in its sondust. 

The provision, of the Bengal Land Revenue 

SS OoJ Z nYt quite identical with 
U sfi (a) of the Lower Burma Lead 

Ind Re venue Act. Section 33 provides that 

- sa r s,ur°t ! oS, it5. 

r around of if. on 

tXTSZi thf had f sustained 

Tnd «Sss ,D a «me withi'wbich a euit must 

b6 In “the Burma A.t there is no provision 

i c ol ^‘ own 8 0 r a 
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jurisdiction as to questions as to the validity 
of a sale, 1 ' is wider than that of the correspond¬ 
ing section of the Bengal Act. 

In the case of Harenira Lai Ecy Ohow• 
dhury v. Salimullah (2) a snit to annul the 
cale would apparently not have lain under 
section 33 of the Land Revenue Siles Act. 
The Calcutta High Court nevertheless grant* 
ed a decree declaring that the purchaser 
at the revenue cale acquired merely the 
status of a private purchaser, because the 
sale had been obtained by fraud. It does 
not seem to have been suggested that the 
Court had no jurisdiction to pass such a 
decree. 

The Privy Council decision in Now b Siihee 
Nuzur Ally Khan v. Rajah O.ooihyiram Khan 
(3) referred to in Harendra Lai Boy Chote - 
dhu y v, Salimullah (2) is to my mind ample 
authority for the view taken by the learned 
Divisional Judge in the present appeal. 

Their Lordslips held that, where a rale 
under the Revenue Law had been fraudulent¬ 
ly obtained, the c.ale must be considered as 
a private sale. 

Here plaintiffs case was that the 6rst 
defendant had taken advantage of the pro 
viti^ns of the Revenue Law to have land, 
of which she was only a. part owner, 
fraudulently 6old to her representative at a 
nozsioal price. 

It is not alleged that the astral conduct 
of e sale was irregular. 

The Court is not asked to determine the 
validity of the revenue sale or to set it 
aside. 

What it is asked to do is to deolare 
that the co-owners have not lost their rights 
in consequence of the sale, but that all that 
has been actually sold is the interest of the 
defaulting co-owner. 

In other words that the purchaser is 
placed in the same position as a private 
purchaser. 

■ In view of the authorities to which re¬ 
ference has been made 1 do not think 
there is any reason to doubt that a Civil 
Court has jurisdiction to make such a declara¬ 
tion, where a revenue sale has been .ob¬ 
tained by fraud. The sale has the appear- : 
auoe of a sale for arrears of xevenue but is, in 
its essence, a private alienation. 

, (3) 10 M. I. A. 640; 6 W. R. P. 0. S3} 1 Suth. P. C. 
J. 636; 2 Sar. P. 0. J. 19S, 19 E. R, 1076. 

I * r 


oases}. [Ufa 

RAWALPINDI. 

A co«owner Of land cannot be allowed to 
uce the machinery of the Revenue Sale Law 
to defraud other co-owners, and if he does so 
the Givi. Courts are competent to declare 
that the result cf his conduct is not to 
place a fraudulent purchaser in a better posi¬ 
tion than a buyer at a private sal9. 

The appeal will be dismissed with costs. 

8. D. 

Appeal dismiestd. 


LAHORE HIGH COURT. 

• Civil Revision No 124 op 1921. 

April 20, 1921. 

Present i—Sir Shadi Lai, Kt., Chief 

Justice. 

AHMAl> JAN — D*pindint—P firiTiosis 

t event 

The SINGER SEWING MACHINE 

company of Rawalpindi— 

PLAl - T Ft-RESPONDENTS 

Contract Act (IX of 1872), s. 108, Excep. J— Hirer 
of goods with opli >n of purchase—Option not exercised 
— Sale — Purchaser , liability of. 

Where the hirer of goods with the • option of 
purchasing the same, sells the goods without' 
oxeroising that option, the purchaser is liable in 
trover to the owner, and cannot invoke in aid 
the provisions of Exception (1) to section t> 8 ( of 
the Contract Act even though he acted in- perfect 
good faith. ; v 

Greenwood y Co y. Holquettc, 12 B. L. R 42* 20 
W. R 467, 8inger Manufacturing Company of. Lahore 
v. Niaz Ali, 4 .h i u d. Cas. 888; 64 P. R. 19.9; 144 P. W. 
R, 1918, Helby v. Mattheivs, (1865) A. C.471 at p. 475; 
64 L. J. Q B. 466; 1 > K. 232; 72 L. T. 841; 43 W. R. 
561: 60 J. P. i'O, followed. 

Framjee v. Mcgrcgor, 27 P, R. 1902; 81 P. L. R. 
1902, distinguished. 

Peiition, under section 2> of Act IX of 
1887, for revision of a decree of the 
Munsif, First ^lass, with powers of a Judge, 
Small Cause Court, Rawalpindi, dated the 
29th July 1920. 

Mr. 8. A. Raeaq, for the Petitioner. 

< Mr. M. Obedulla, for the Respondents. 

► JUDGMENT.—Oae Mrs. Fage hired 

from the plaintiff a sewmg machine with • 
an option to purchase is, bat before ezer- 
cipiag that option she sold the machine 
by public auction to the defendant. It 
is perfectly clear that the defendant can¬ 
not invoke the provisions of Exception 1 
to section lo8 of the Indian Ooutrao* Act, ' 
and that be is liable in trover to the 
plaintiff although be acted in perfect good 

» f* « ... 
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faith. If any authority on the subjeot is 
required, 1 would refer to Greenwood Co. v. 
Holquette (1) and Singer Manufacturing 0 ow- 
puny of Lahore v. Kiaz All t2). See also 
Belby v. Matthews (3). The judgment in 
Framjee v. Mcgregor (4) cited on behalf of the 
defendant is not on all fours with the present 
case, and the correctness of the rule laid 
down tteriia is open to question. 

The decree pasted by the lower Ocurt 
in favour of the plaintiff is, therefore, 
correct, and the fact that Mrs. Fuge has 
not been impleaded as a defendant does 
not absolve the petitioner from his liabil¬ 
ity to the plaintiff. Accordingly I dismiss 
the application for revision with costs. 

w. c. A. ... i 

Application diluted. 

(1) 12 B. h. R. 42:5TO W. R 467. ' w „ 

(2) 46 Ind. Cas. 888; 64 P. R. 1919; 144 P. W. R. 

I 918 - 

(3) (1895 A. C. 471 at p. 475:61 L. J. Q B. 4bi; 
11 R. 232; 72 L. T. 641; 43 W. B. 661; 60 J. P. 2U. 

. (4j 27 P. R, 1902; 81 P. L. R. 1902. 


CALCUTTA HIGH COURT. 

Liitbrb Patsnt Appsal No. 39 or 1919. 

July 19,1921. 

Frekeht ':—Justice Sir Asutosh Mookerjee, Kt., 

: and Mr. Justice PantoD, 

ABDUL BOSSAlN and others— 

Plaintiffs—Appellants , , ; 

ttrsvs 

AFSARUDDiN ando hebs—Dikendahts 

—Respondents! ‘ 

' Landlord and tenant— Kabuliyat, construction of— 
Stipulation making tenant liable for rent in case of 
encroachments — Landlord, whether precluded from 
suing for ejectment, 

' Where a kabuliyat contains a clause that if upon 
a survey made by the landlord it is discovered 
that the tenant is in possession of an area of land 
in addition to that comprised in the kabuliyat, the 
tenant shall be liable to pay additional rent, the 
mtontion is not that tho tenant is at liberty to 
annex adjoining land of the landlord, and thereby 
to create a tenancy in bis favour in respeot of 
such land even against the wish of the landlord, 
the objeot of the clause is to make tho tenant 
liable to pay additional rent for the additional area 
if the landlord bo desires The landlord can still 
eleot to treat him &b a trespasser and sue him in 
ejectment, [p. 640, col.l.] 

Letters Patent Appeal against the judg* - 
ment of l^r. Justice Walmsley, dated the 
10th February 19 iy, in Appeal from Appel 
late Decree No. 811 of I9i7, reported ae •* 0 
Jud, Car. £14, reversing that of the X>ietri«t 


hay 


Judge, Tipperab, dated the 31st March 1917, 
reversing that of the MnDsif, Comilla, dated 
the 24:h July 1916. 

Babu Upendra Kumar Ray, for the Appel¬ 
lants. 

Babas D, L. Khastgir and Bird, Mohan 
Mojumdac, for the Respondents. 

JUDGMENT.—This is an appeal under 
clause 15 of the batters Patent from the 
judgment of Mr. Justioe Walmsley in a suit 
for ejectment. The disputed land is claimed 
both by the plaintiffs and the defendants as 
tenants under the same landlord. On the 
101b October 1912, the defendants executed a 
kabuliyat in favour of the landlord in respect 
of a defined area. On the 12th January 1914 
the plaintiffc executed a kabuliyat in favour of 
the E&me landlord, also in respect of a defined 
area. The case for the plaintiffs was that 
the land in dispute was comprised within the 
boundaries of their (enaoey and that the 
defendants had unlawfully kept them out of 
possession thereof. The defendants resisted 
the claim on the ground that the land was 
oomprieed within the ambit of tbeir tenancy 
aod that as their tenacoy was earlier in 
point of time the plaintiffs bad acquired no 
valid title thereto. The Court of first in¬ 
stance came to the conclusion that the land 
was comprised within the tenancy of the 
defendants and dismissed the sait. Upon 
appeal the District Judge came to the con¬ 
clusion that the land was comprised nob 
within the tenancy of the defendants but 
within the tenancy of the plaintiffs and 
accordingly decreed the tuifc. Oa second 
appeal to this Court it was contended that by 
virtue of the terms of the kabuliyat of the 
defendants they had acquired a good title to. 
the disputed land as tenants even. though 
it was situated beyond the ambit of their 
tenancy. In support of this position re¬ 
liance was placed upon the following clause 
in the kabuliyat ; “If the lands in my 
possession be surveyed at the instance of the 
landlord 1 shall abide by the eame and I 
shall take settlement at the rate then 
prevailing of ell excess lands of whatever 
kind, found to be in my possession as a 
result of that Survey, whether lying inside 
or outside the boundaries mentioned in the 
kabuliyat and shall also pay the rent at the 
af'ieaaid rate for the period during which 
lands in excess of the lands mentioned in 
the kabuliyat have been enjoyed secretly/’ 
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The contention of Ihe defendants-respondenfcs 
ia that the effect of this clause is to entitle 
them to encroach upon the adjoining waste 
of the landlords and thereby to create a 
tenancy in their own favour in respect of 
such lands, even against the wi-»h of the 
landlord. In our opinion, this contention 
•annot posubly be sustained. It was pointed 
out by this Court in the case of lshan 
Chandra Metier v. Ba:a Rart,rau:an (0, 
that if a tenant encroaches upon the ad¬ 
joining waste of his landlord, the land¬ 
lord is entitled to treat him either as 
a trespasser or as a tenant. If the landlord 
treats him as a trespasser, the landlord is 
entitled to sue him in ejeatment within 12 
years fre in the date when he becomes aware 
of the encroachment. If the l%ndlird treats 
him as a tenant, then be becomes liable to 
pay additional rent. The object of tbe clause 
in question was to make the tenant liable to 
pay additional rent for additional area, should 
it be discovered upon measurement that ho 
had setretly taken possession of 6uch land 
as was Dot comprised within the ambit of 
his tenancy. The clause did not entitle him 
to annex the adjoining land and retain posses¬ 
sion thereof against tbe wishes of the land¬ 
lord. We are unable to hold that anything 
had happened between the 10th October 1912 
and 12th January 1914 which made it im¬ 
possible for tbe ‘landlord to grant a tenancy 
in respect of the disputed land to the plaint¬ 
iffs. 

The result is that this appeal is allowed, 
tbe judgment and decree of Mr. Juetise 
Walmeley set aside and those of the District 
Judge restored. This order will tarry costa 
both here and before Mr. Justise Walmsley. 
w, c. a* • 

Appeal allowed : Suit decreed . 

(1) 2 C. L. J. 125. 


LOWER BURMA. CHIEF COURT. 
Civil Miscellaneous Application No. 45 

cf 19*1. 

Decern bsr 12, 1921. 
f re#enf:—Mr. Justice Pratt, 

The COLLECTOR of RANGOON— 

Applicant 

versus 

ABDUL RAHMAN SIRCAR by bis Agent 
AB./UL HAKIM— Respondent. 

1 gtamp Act (II of 1899^, -s. 35-^Document bearing 


one anna stamp held to be band—-Deficiency in stamp 
duty Document, whether to be taken, as unstamped 
or insufficiently stamped— Fiscal act — Interpretation. 

For revenue purposes- a document should not 
be considered as wholly unstamped, when as a 
matter of fact it bears a stamp, though of a 
wrong kind. [p. 61', col, J.] 

So long as the Government- has received the 
value for its stamp, it is immaterial for the pur¬ 
pose of calculating the stamp duty due under the 
proviso to section 36 of the Stamp Act what is the 
nature of the stamp that has been used on the 
document, [p. 64', col. 1.] 

The law ought to be interpreted as simply as 
possible, aud when a doenment is stamped though 
wrongly and inadequately it is to the ordinary 
person insufficiently stamped, bu'„ not unstamped, 
[p 641, col. 2.] 

Where a document, intended to be a promissory- 
note, and bearing a one anna stamp, is held to be 
a bond, for the purpose of calculating the deficiency 
in stamp the document should not be 'considered 
as wholly unstamped but only as insufficiently 
stamped, [p fill, cols 1 & 2.] 

Refcrerice under Stamp Act , section 60, 15 M. 259; 
5 Ind. Dec (n s.) 532 and Reference under Stamp 
Act , section 46,8 M. 87; 3 Ind. Dec, (n, a.) 6J, 
not followed. 

The Government Advocate, for the Appli¬ 
cant. 

JUDGMENT.—This is an application 
under section 61 of the Indian Stamp Act 
by tbe Collector of Rangoon to record a 
declaration that a doenment stamped with 
a one anna stamp which was in reality a 
bond was liable to a duty of Rs. 2-8*0 and a 
penalty of Rs. 25. The document was 
intended apparently to bs a promissory-note 
but was attested and not payable to bearer 
or order, * 

Tbe Additional Jndge of the Small Oaneo 
Oonrt rightly htld that the doenment was a 
bond and impounded it. 

The Judge alao correctly assessed tbe dnty 
to which it was liable aa R .- 2-8 0. 

Making allowance fob the vainO of the 
adhesive one anna stamp already on the note 
tbe Judge proceeded to levy Ra. 2-7 0 as 
deficient duty and five times ite valtre as a 
peralty nnder - section 35. 

, Under that section as the deficiency 
multiplied by ten was above Re; 5 tbe Jndge 
was bound to levy a penalty of ten times' 
the deficient duty. 

i The wording of the first proviso to section 
35 is * any each instrnmenfc not being an 
instrument chargeable with a dnty of one 
anna or half an anna only, or a bill of 
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exchange or a promhsoiy-note, shall, subject 
to all just exoeptionp, be admitted in evideuce 
on payment of the doty with which the same 
is chargeable, or, in the cose of cn inilruvxc.nl 
insufficiently stamped, of the amonnt required 
to make up each duly, together with a 
penally of five rupee?, or, when ten times 
fcbe amount of the proper duty or deficient 
portion thereof exceeds five rupees, o! a 
Sum equal to te i time3 tuch duty or 
portion.’* 

The Jndg?, who levied the penalty, was 
obviously of opinion that credit mu*t be 
jriven for the value cf the one anna stamp 
improperly affixed and that the instrument 
must be treated as improperly stamped and 
not one aa unstamped. 

I am asked by the Government Advocate 
to hold on the authority of the Madras case 
reported as Reference under Stamp Act, 
section 50(1) to hold that in calculating the 
stamp duty the one anna stamp ought not 
to be tak€D into cahulatioD, 

The case follows the. previous decision of 
the Bame Court in “ Reference under Stamp 
Act , section 46, (2).” In the former case a 
promissory note (which, aa in this case, 
was held to be a bond) waa writton on hund\ 

I 

Paper with cn impressed label of two amiss 
ifflxed. 

[■ A FpllBench of the High Court held that 
the stamp the document bore was not a 
stamp which was proper for such an instru¬ 
ment, and that the instrument should have 
been treated as unstamped. 

‘ No reason whatever was given for this 
decision and I do not feel bound to follow 
it in f* reference under section 61 of the 
present Act. 

1 confess I do not eee why for revenue 
pnrpoeeB a document should be considered to 
be wholly unstamped, wheD, as a matter of 
feet, it beats a stamp, merely because that 
stamp happens to be of the wrong kind, 

' The proviro to ssetion 35 already quoted 
makeq allowance for the value of the stamp 
in the case of insufficiently stamped docu¬ 
ments. 

So long 1 as the* Government has received 
the value for jtq stamp, it is to my mind 
immaterial for the purpose of calculating 

the stamp duty due. under, the proviso what 


^ f • . 
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is tbo nature of the stamp that has been use^ 
on the document. 

I'Vom a common sense point of view a 
duty of one anna has been paid, and the 
total stamp duty leviable being Rs. 2 8-0, 
there is a deficiency of Rs. 2-7-0. 
i The law ought to ba interpreted aa 
Bimply as possible, aud when a docamant 
is slam pad, though wrongly aud inadequately, 
it is to the ordinary person iuauffiaiently 
siamped, but not unstamped. 

The amount at issue is not large but in 
vio.w of the wording of section 35 proviso 
(a) I am not prepared to reoord a declaration 
that the whole duty of Ra. 2-8-0 and penalty 
of ten times that amount mast be levied, 
when the document bs^rs a one anna stamp 
aud there is no reason to suppose it was not 
stamped bona tide under the belief that it 
was a promissory-no!e 

I declare that the document in question 
ought not to have been admitted in evidence 
without the payment of a penalty of 
Rs. 24*6-0. > - 

A copy of this declaration together with 
the instrument impounded will be sent to 
the Collector under section 61 (3), 

n. * 


Order accordingly. 


ALLAHABAD HIGH COURT. 

Oivjl Revision No. 1.-6 ok 1921. 

May 5, 1922. 

Present :—Mr. Justice Piggotfc and 
Mr. dosbice Walsh. 
KANDHAIA SINGH— Dspitidant 

—Appellant 
versus 

Musammat KUNDAN—Plaimtiff— 

Rihponpent. 

Revision-*-Order granting leave to sue as pauper. 

An order admitting an application for leave to 
sue in forma pauperis in not open to reriaion. 

:i i - . : • 

Civil revision from an order of the Snbordi* 
fiate Jndgo, Benarf a. 


i 
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Mr. Burqa. Oharan Barter . t, fer the Appli¬ 
cant. 

Mr. Katies Nath Ratju , for the Opposite 
Tarty. 

JUDGMENT.—Wo are t greed that no 
application in revision lies against an order 
admitting an application fer leave to sue in 
forma pauperis. 

We dismiss this appl'eation with «03t?. 

w. c. A. 

' Application ditmisssd. 


PATNA HIGH COURT. 

FUlLBENCH. 

Second Civil Appeals Nos. 433 to 437 and 

i 0?o* 191 
Joce ID, 1952. 

I restwC;—S’r Dawson Miller, Kt , Chief 
Justieo, Jcetise S r B. K. Mnllick. Kp., 
and Jn6tice Sir Jwala Prat ad, Kt„ 

, KHUBL MAHTON andanoiher— 

A Pf**LLiNl 8 IN No. 433, 

SOUKHI MAHTON AND ANOTHER— 
Appellants ! n No. 434. 

Lalu SHAM LAL and others—Appellants 

in No. 425. 

ASusammat DEBATI KUMRI and another— 

Afpillanta in No. 436. 

Mvsamrr.at BOHARI and other?— 
Appellants in No. 437. 

.SHAH FARZAND— Appellant 
. . m No. 509 

1 6T8U8 . 

Malanth LAOHM1 DAS and others 

a>d 

BHADAl SAO and gtbbes—Respondents 

- in No. 4?3 

AND 

■Mahdnth LAOHMl DAS and others 

AND 

Mutammat BIBI ANIZ BaNO and others— 
Respondents in Nob.. 434, 435 436, 437 • 

’ ( , ji. AND bh[. . . . . * 

Bengal Alluvion and Diluvion Regulation (XI of 
1825J, «• 4,- interpretation and application of — 

jRwer^Bed property of landlord — Accretion—Landlord 
find tenant, rights of. ‘ l ' ' * 


Held , by the Full Bench Clauso 1 of section 4 of. 
Bengal Regulation XI of J8v5 applies whether the 
river, out of the bed of which accretions have 
been formed, is the private property of an indi¬ 
vidual or the property of the Crown. 

Per Dawson Miller , C. J. —The section applies in 
all cases where the tenant claims, as an increment 
to his tenure, lands gained by gradual accession 
from the recess of the river, the property of his 
landlord, and, except in the case of a claim by 
the superior landlord, the section is not confined 
to lands which are the property of the State, 
[p. 647, col. 2.] 

Clause 1 of section 4 applies both to the case of 
a superior landlord, who holds from the Crown, 
and to the case of the holder of a subordinate, 
estate or tenure holding •• from a landlord inter¬ 
mediate between himself and the Crown, and to 
be limited in eaob case to accretions from the 
lands of the person from whom he holds and to 
whom revenue in the one.case and rent in the 
other is payable. In the case of a superior land¬ 
lord the person from whom he holds is the Crown 
and no one else. In such a case it is only where 
the Crown is the proprietor of the accreted lauds that 
the section comes into operation. To permit a land¬ 
lord to acquire in this manner a proprietary right in 
the land of his neighbour, with whom he has no re¬ 
lationship such as that of a tenant to his landlord, 
would be going outside the scope and intention of the 
section and permitting what, in effect, would be 
confiscation of another man’s land. This consider¬ 
ation, however, does not apply where the claim 
is by a tenant against the land of his landlord, 
a claim which by the proviso to the first clause 
of the section is limited to a right of property 
similar to that possessed by the tenant in the 
tenure to which the .land may become annexed, 
and which, by the same proviso, carries with it 
the liability to pay an increase of rent. [p. 646, cols. 
1 & 2.] 

Per Mullick , J.—The Regulation does not provide 
for islands in a large and navigable river the bed 
of which is the property of an individual or those 
in a small and shallow river the bed of which is 
not the property of an individual, [p. 648, col, KJ 

As for proprietary rights in accretions, clause 4 
read with clause 1 provides for a small and ahallow 
river the bed of which belongs to an individual 
and clause 1 for a large and navigable river the 
bed of which does not belong to an individual. 
There is do provision for a large and navigable 
river of which the bed is private property. 

[p. 648, cols. 1 & 2 ] . 

With regard to the rights of tenure-holders and 
raiyats, clause 1 deals with rivers of all classes 
and is subject to no words of limitation or res¬ 
triction. Therefore, an accretion thrown up along 
the frontage of a raxyati holding on the bank of 
any river the bed of which belongs to his land¬ 
lord would he an increase to the holding and 
would be held as such [p. 64», col, 2.] 

The Regulation is not exhaustive. It is subject 
to the ruleB of equity and justice, [p, 648, col. 2.] 

In India the presumption is that the .bed of a 
large and navigable river belongs to Government, 

■ which occupies here a position which is fun da- 
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mentally different to that which it occupies in 
England. Here Government is the ownor of the 
soil of the oountry and has all the rights of a 
proprietor. The bed of a navigable river is not 
the public domain in the same full sense as in 
a country whero all land whioh is not private 
property vests in the public and is held by Govern¬ 
ment as a mere trustee. If in those circum¬ 
stances it is not inequitable to give the adjacent 
proprietor and raiyat land which has accreted out 
of the river-bed and is the property of another, 
why should it bo inequitable to give a raiyat an 
interest in a river-bed belonging to his landlord 
which has accreted to his holding and for which 
ho will pay rent. In both class of rivers the pro¬ 
prietor will pay Government revenue for the accre¬ 
tion, and compensate himself by taking rent from 
his tenants. There is no question of any confisca¬ 
tion or taking away, [p 649, col. 2 ] 

The ordinary rule of conveyancing is that a 
grant or lease of land abutting on a river by a 
person who is in a position to part with the soil 
is presumed to pass half the adjacent bed of the 
river, without any reference to the instrument of 
grant; even whore there is no grant the lessee or 
tenant is entitled to claim the beuefit of the pre¬ 
sumption. In the absence of contract or proof 
of a re-formation in situ, an occupancy raiyat in 
India would also be entitled to claim the benefit of 
this presumption, [p. 649, col. I; p. 650, col. 1.] 

Per Jxoala Prasad, J .—Clause 1 of section 4 is a 
general one and applies to all kinds of rivers, and 
lays down the principle upon which the rights to 
the lands thus gained should be determined, [p. 650, 
ool 2 .J 

Though the primary object of the Regulation was 
to provide rules for determining disputes between 
the riparian proprietors, yet it has, as a matter 
of fact, dealt with the rights not only of pro¬ 
prietors but also of subordinate tenures. In fact, 
the Regulation seems to deal with disputes of all 
kinds, as is expressly declared by clause fifth of 
section 4. It applies not only to disputes between 
the riparian proprietors but also to cases where 
no riparian proprietor is concerned and the dispute 
is between the proprietor and his tenant on the 
same side of the river, [p. 65I, col. 2 .] 

Lopez v, Muddun Mohun Thakoor , 13 M. I. A. 467; 
14 W. R. P. C. 11; 6 B. L. R. 621; 2 Suth. P. C. J. 
336; 2 Sar. P. C. J. 694; 20 E. R. 625, Brahmanand 
Bingh v. Bund Bahadur Singh, 66 Ind. Cas. 344; 1 P. 
L. T. 229; (1920; Pat. 246, 2 U. P. L. B. (Pat.) Ill 
and Puri Dass v. Kanhu Behera, 38 Ind. Cas. 135; 1 
P, L. J, 636, explained. 

Bamanath Thdkoor y. Chundernarain Chowdhry, 
14 W R. p, C. 12, Mohini Mohun Doss v. Juggobundoo 
Bose, 9 W, R. 312, Dwarkanath Roy Chowdhry v. 
Dinobundhoo Bingh , 16 W. R. 461, Jugdish Chunder 
■ Biswas y. Chowdhry Zuhoor-uUHuq, 24 W. R. 3<7, 
'Attimoollah v. Shaikh Saheloollah, 15 W. K. 149, 
Bhuggobut Pershad Singh v, Doorg Bijoy 8ingh , 
16 W, R 96; 8 B. L. R. 73, Qourhari Kaiburto v. Bhola 
Kaiburto, 21 0. 233; 10 Ind. Dec. vn. s.) 767 (F. B.>, 
Jfahadeo Pers/wd v . Mathura Tanti, 6 Ind. Cas. 
,1.l *. 11 „*** Oobinda Hota v. Kristapada 

Bingha, Rabu , 45 lad, Cas, 929, discussed. 


Srinath Roy v. Dinabandhu Sen , 25 Ind. Cas. 467 
42 C. 439; 18C. W. N. 1217; (1914) M. W. N. 654. 1 
L. VV. 733; 16 M. L T. 3i9; 12 A. L. J. 1193; 20 C. L. 
J. 385; 16 Bom. L R. £0 ; 41 I. A 2?1 (P C ), Lachmi 
Narayan Lai v. Maharaja Kesho Prasad Singh, 62 Ind. 
Cas. 147; 6 P. L. J. 1; (I920j Pat. 10 , Attorney 
General v. Chambers, (1859) 4 Do G. A J. 55 at p. 
71; 5 Jur. (n. s ) 745; 7 W. R. 401; 124 R. R. 149; 45 
E R. 22, Foster v. Wright, (1678) 4C.P. D. 438: 49 
L J. C. P. 97; 44 J. P. 7, Thakurain Ritraj Kocr v. 
Thakurain Sarfaraz Kocr, 2 C. L J. J85; 9 C. W. N. 
889; 27 A- 655; 2 A. L. J. 6 ?3; H O. C. 293; 7 Bom. L. 
R 872; 16 M. L J. 349; 32 I. A 165; 8 Sar. P. C. 
J. 873 (P. C.), Dataram Nath v. Eshun Chunder Law, 
11 W. R. 116, Bhagcerattee Dabea v Qrecsh Chunder 
Choit'dhry , 2 Hay 641; Sheogoolam Teewaree v. 
Faqeera Misser, a Agra H. C. Rep. 400, Nogender 
Chunder Ghose v. Mahomed Esoff, 18 W. R. 1«3; 10 
B. L. R. 406; 3 Sar. P. C. J. 151 (P. C.), referred to. 

Appeal against the decision o! the Sab- 
Judgr, Firit Oonrt, Monghyr, dated the 
29th January 1919, confirming that of the 
First Muneif, Bsgnsarai, dated ths 13th May 
1918. 

FACTS appear from the following 
Order of Reference made by Mr, Justioa 
Jwala Prasad and Mr. Jastic3 Das on the 
22ad Marsh lb22. 

Dab, J.—The plaintiffs, who are the re¬ 
spondents before ns, are the landlords and 
the defendants the tenants. The suits out 
of whiih these appeals arise were suits for 
lecDvery of possession of certain lands. These 
lands formed the bed of the nVer Gandak 
and name oat of the water orfy recently. 
The plaintiffs’ case ie, that the lands which 
are the subject-matter of the dispate belong to 
them and that, though they could not exer¬ 
cise any proprietary title over them while 
they were covered with water, they are now 
entitled to them a9 the water has receded. 
The defendants did nob dispute the proprie¬ 
tary title of the plaintiffs, but they based 
their claim upon section 4 of Regulation 
XI of 18/5. Their case is that they are 
entitled to hold these lands as an accession 
to their holdings. 

The lower Appellate Oonrt pointed oat that 
the defendants did not dispute the ease of 
the plaintiffs that the bed of the river 
belonged to them and, beiDg of opinion that 
the lands were not formed by slow and 
gradual accretion of the river within the 
meaning of tlanse 1, section 4, of Regula. 
tion XI of 1825, decreed the plaintiffs’ claim. 
On appeal to this Court, it was argued that 
the lower Appellate Oonrt was under the 
impression that, in order to bring a case wifely 
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in clause 1 of section 4 of the Regulation, it 
was necessary to establish that the accretion 
was irnpersoptible, and that, as that view 
can no longer to maintained in view of 
the decision of the Judicial Commitlee in 
the case of Srina'h Boy v. Dinabandhu Sen 

(1), tho decree passed by the lower Appellate 
Oonrt could net be sustained. We acceded 
to the argcr.nnt urged on behalf of the 
appellants and we remanded the case to the 
lower Appellato Court to return its finding 
to this Court on the isme, ‘Have the 
lands in suit been gained to the holdings 
of the defer.danto by gradual accession 
from the recess of tho river Gandak 
as contemplated by Regulation XI of 
1625 ? ” The lower Appellate Court has 
answered the question in the affirmativo. On 
the finding arrived at by the lower Appellate 
Court which, it rray bo pointed out, is a find¬ 
ing of faot and, therefore, binding on us 
in second eppeel, tie appellants are entitled 
to euccsed. 

It was, however, argued by Mr. Hasan 
Imam that, it being admitted that the bed 
of the river be hugs to the respondents 
there is in feet no care to be tried under 
clause 1, section 4 cf the Regulation. He 
relies upon the deoision of the Judicial Ocm- 
.miltee in Loptt v. Muddun Mohun 'ihdhocr 

(2) andcn the deoision of the this Court in 
Brahmcnnfid Singh v. Bund Bahadur Sir.gh 

(3) . The appellants, on the other hard, 
rely upon the decision of this Court iu 
Puri Bess v Ecnhu Behera (4). There is 

olearly a ccrflict between the decisions of this 
.Court. It was laid down iu I uri Dots v. 
Kanhu Behera (4) (hat section 4 of the 
Regulation waa not limited in its applica¬ 
tion to a river the bed of which is the 
property of the CrcwD. That was a ease 
^rbere the plaintiffs claimed to be in pcsf ession 
of the lard in dispute as an accretion to their 
raiyc tibcldirgs. The landlords who were the 
defendants maintained that the river out of 
the bed of which the accretions were alleged 


(1) 25 Ind. Cns 467; 42 C. 489; IS C. W. N. 1217- 
(1914) M. W.N. 654: I L. W. 733; J6 M. L. T. 319; 
D2A. L. J. 1)03;20 C.L. J. 3£6; 16 Bom. L, It. 901; 
.41 J. A. 221. ( P. C.). 

(2) J3 M, 1. A. 467; 14 W. It. V. C. 11; 5 H. L. R. 
*»2I; 2 Suth. I*. C- J.3G6; 2 Sai. 1’. (J. J. 094; 20 L. 
B.'629.' 

. (3) 56 Iud. Caa 344; 1 1\ L. T. 229; (1920) fat. 

r246;2U.'P.L, R. tFat.) 111. - . _ 

(4) $3 lud. Cub. l£0j 1 F. L. J. 6G6. 


to have formed being their private properly, 
srctioD 4 of the Regulation did not apply. 
Their argument was, that section 4 cf the 
Regulation applied only to a case where the 
bed of the river was the property of the 
Crown. The learned Judges took the view 
that there was no authority in support of. 
the contention put forward on bahalf of 
the landlord and they came to the conclusion 
that, notwithstanding the fact that the bed 
of the river was the property of the landlord, 
the tenants could still claim title to the 
lands which formed the bed of the river 
an fin accretion to their rciyaii holdings. 
This view wa3 not accepted in Brah * 
manand Singh v, Lund Bahadur Singh (3). 
It was pointed out in the latter ease that the 
decision of (he Judicial Committee in 
Lcpci'g case (‘2) was an authority for the 
preposition that section 4, clauee (1) of the Re¬ 
gulation applied to cases of gradual accession 
from public domain or territory, e, g. t river 
or sea belonging to the State, and did Dot 
refer to land confiscated from another’s private 
properly, and that section 4 bad to application 
where tbe aooreted land in dispnte was 
shown to have re formed on its identifiable 
site. It wap, however, not necessary to decide 
tbe exact point in Brahmanund fitigh v* 
Bund Bahadur Singh (3). I was a party tp 
the decision in Erahmancnd Singh v. Bund 
Bahadur Singh (3) and I adhere to tbe view 
which I expressed in the case. There being 
a clear cot fiiet between the two decisions to 
which I have referred, it seems to roe that tbe 
maiter most be referred lo tie Full Bench 
for its decision. Tbe point which I desire 
to refer to the Full Bench is this ; Does 
c T auee 1, rection 4 of Regulation XI of 18^5 
apply to a case where the river out of tbe bed 
of which (be accretions have termed is tbe 
private property of an individual and not the 
properly of the Crown P 

Jwala Prasad, J,— I agree. 

Messrs. 8, Ahmad and 8. M. Tahir , for the 
Appellants. 

Messrs, H, Imam and 0.0. Bas , for the 
Respcndc-nls. 

JUDGMENT OF TBE FULL BENCH. 

Millkk, 0. J.—Tbo only question for 
determination in these appeols ir, whether tbe 
appellant?, who are the tenants of raiyati 
. holdings slutting on tbe river Gandak, are 
entitled to . poenessioD, as an increment to 

their holdingr, of certain lands adjamt 


INDIAN OASES, 


645 


V«l. LXVII] 

KHUBI M1HT0N V. LICE MI D1S. 

thereto, which have been gained by gradnal 
accession from the bed of the river, or 
whether the respondents, their landlords, 
who have the proprietary interest in the 
bed of the river as well as in the appel¬ 
lants' holdings, are entitled to k\at pos¬ 
session. 

The determination of the question most 
depend upon the construction to be placed 
npon the first clause of section 4 of BsDgal 
Regulation XI of lb25, known as the Bengal 
Allnvion and Dilnvion Regulation. It ia 
the appellants’ case that the Regulation 
entitles them to a raiycti intoreat in the 
lands of their landlords, acquired in the 
manner stated upon pajment of additional 
rent. The respondent?, on th3 other hand, 
contend that the Regulation has no 
application except in cases where the bed 
of the river ont of which the lauds have 
emerged is the properly of the State. 

The first elans© of section 4 of the Regula¬ 
tion reads as follows : — 

* “4. Fint, When land may be gained by 
gradnal accsision, whether from the recess 
of the river or of the sea, it shall be 
considered an increment to the tenure of 
the person to who39 land or estate it i3 
thus annexed, whether 9uch laud or estate 
be held immediately from Government by 
a Zemindar or otte: superior land-holder 
or as a subordinate tenu.e by any description 
of under-tenant whatever.” 

There i9 a proviso to the clause to the 
effect that the interest so acquired ia the 
accreted land shall cot be greater than 
that held by the person in poisatsbn of 
the estate or tenure to which it may 
be*cm9 annexed, and that the holder shall 
not ba exempt in respect of (he accreted 
lard from a3ses9ment of revenue payable 
to Government, nor, in fcbe eaie of a 
subordinate tenute under a superior land¬ 
lord, shall the under-tenant of whatever 
description be exempt from payment of 
any inarseie of rent to which he may te 
jmtJy li.ble. 

The suits out of which the appeals 
arise were instil uted by the respondent?, 
as landlords, claiming to recover possession 
from their tonants of the land? in qn s- 
liou. The tenants relied upon tbs Regula¬ 
tion and claimed to retain possession, 

subject to the payment of an additional 

rent* 


The Mansif before whom the suits wore 
tried passed a decree in favour of the 
landlords on the ground tha*; there had 
be9n no gradnal accession within the 
meaning of the Regulation. Ho was of 
opinion that to bring it within the section 
the accession must be by gradual, slow 
and imperceptible means, ami, farther, 
that to permit tha tenants to asqaira an 
interest in (he lands of their landlords 
would ba destructive of (he rights of 
private property and contrary to the 
deciiionof the Jadioial Committee in Lop?a 
v. MuiJun Moh'tn Thakoor (2). 

On appeal to the Subordinate Judge the 
Mnnsif’s decision wa9 affirmed and the appeal 
dismissed. 

Ou coo>ad appeal to this Court the learned 
JadgeJ before whom it was heard held 
that the view that the aosretion should be 
imperceptible in order to bring it within 
tho Regalation could no longer be main¬ 
tained in face of the decision of the 
Judicial Committee in Srinath Boy v. 
Dinabandhu Sen (I), a rnling which has been 
followel by this Court in Lnchmi Narayan 
Lai v. Maharaja Kesho Prasad Singh (5). 
They accordingly remanded the case to the 
lower Appellate Court, with certain directions- 
as to the principle to be appliod, for a 
finding on the issue, ' Have tho lands in 
suit been gained to the holdings of the 
defendants by gradnal accession from the 
recess of the river Gandak >n contemplated 
by Regulation XI of 1825”. That issue 
was answered by the lower Appellate Court 
in the affirmative and when the case came 
back to this Court for final disposal the 
only question which remained for deci¬ 
sion in the appeal was tba.b which I have 
stated at tho beginning of thio judgment. 
The learned Judges who heard the appeal 
considered that there was a conflict of 
opinion on the point in the decisions of 
this Coart ia Puri Du?* v. Kanhu Beheri (4) 
and the more recent oaae of B/ahnanmd 
Singh v. Bund Bahadur Singh (3). 

In my opinion both those cases were 
rightly decided. In tho former tho dispute 
was between raiy„ti t who claimed the 
land as an accretion to their holdings, and 
the transferees of their landlords in whom 
the bed of the rivor was vested, and it was 

to) 52 lud. Cas, Wi 5 P. I/. J. 1; (1920) Pat. 102, , 
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held that, in such a ease, section 4 clause 
first of the Regulation was not limited in 
its application to a liver the bed of which 
is the property of the Crown, In the 
latter case the dispute was between 
neighbouring proprietors. The lands whish 
originally belonged to the plaintiffs had 
become diluviated, and had, subsequently, 
by a further change in the river’s course, 
reformed in situ on the boundary of the 
defendants’ land. It was there held, follow¬ 
ing the decision in Lopez's case (2), that the 
defendants could acquire no interest under 
the Regulation to lands belonging to a private 
individual and not to the Orowr. There are, 
however, certain observations in the judgment 
of Mr. Justice Das in that case whiob might 
lead to the inference that in no ease could the 
section have any application unless the bed 
of the river * as Crown property. The pro¬ 
position thus broadly stated was not neces¬ 
sary for the determination of the question 
then before the Court. The dispute there 
was not between a landlord ard b-s tenant as 
in the earlier case of Turi Daft v. Kanhu 
Behera (4), and as here, but between neigh¬ 
bouring proprietors, one of whom claimed the 
accreted land as an increment to his Zemin 
dary although tte proprietary rights in the 
hed cf the river from which the land emerged 
belong to the other. The facts in that case 
were similar to those in Lopez v. Muddun 
Mohun Thakcor (2) and the principle laid 
down in Lopez's case (2) applied with equal 
force to the facts in that case. In both cases 
the dispute was between neighbouring pro¬ 
prietors neither of whom held bi9 interest 
through or nnder the other, and in both eases 
it was found that the ownership of the 
accreted lands had all along fcceD, not in the 
party to whose land the accretions had be¬ 
come attached, nor in the Crown from whom 
he held, but in the other proprietor. 

On a perueal of the first clause of the fourth 
section of the Regulation it appears to me to 
apply clearly both to the case of a superior 
landlord who holds from the OrowD, and to 
the case of the holder cf a subordinate estate 
or tenure holding from a landlord inter¬ 
mediate between himself and tke Crown, and 
to be limited in each case to accretions from the 
lands of the person from whom be holds and 
to whom revenue in the one case and rent m 
the other is payable. In the oaee of a superior 
landlord the perron from whom he holds is 


the Crown and no one else. In snob a case 
it is only where the Crown is the proprietor 
of the accreted lands that the rection cornea 
into operation. To hold otherwise, and permit 
a landlord to acquire in this manner a pro¬ 
prietary right in the land of his neighbour, 
with whom be has no relationship snob as that 
of a tenant to his landlord, would be going 
outside the scope and intention of the section 
and permitting what, in effect, wonld be con¬ 
fiscation of another man’s land. This con¬ 
sideration, however, does not apply where the 
claim is by a tenant against the land of his 
landlord, a claim which by the proviso to the 
first clause of the section is limited to a right 
of property similar to that prsiessed by the 
tenant in the tenure to which the land may 
become annexed, and which, by the same 
proviso, carries with it the liability to pay an 
inerea c e of rent. In Lopes v. Muddun Mohun 
Thakoor (2), as already indicated, the claim 
was by a superior la* dlord holding immediate¬ 
ly under the Crown and claiming as an in¬ 
crement to his estate a portion of .the former 
bed of the river which belonged not to the 
Government from whom be held, bnt to a 
neighbouring Zemindar from whom he held 
nothing. We, therefore, find in the judgment 
in that case an emphatic repudiation of the 
suggestion that the. Regulation authorised the 
confiscation or destruction of any private 
person’s property, and a declaration that the 
gain which an individual proprietor might 
acquire nnder the Regulation could only occur 
in “that which was part of the public territory, 
the public demain not useable in the ordinary 
sense, that is to say, the sea belorgiDg to the 
State, a public river belonging to the State.” 
It must bs borne iu mind that in thus limit¬ 
ing the operation of the Regulation their 
Lordships were considering only the claim 
of a superior landlord to the lands of his 
neighbour through whom bis title was not 
derived, and not the case of a subordinate 
tenure-holder claiming against his immediate 
landlord. 

It is contended, however, on behalf of the 
respondents that the interpretation placed 
upon the Regulation in Lopez's cue (2) clearly 
lays down the broad proposition that it 
applies ODly to the sea or public rivers be¬ 
longing to the State. I agree that this is so 
in cases where the claimant is a superior 
landlord bolding under the Grown, but I can¬ 
not believe that it was the intention of their. 
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Lordshipa in that aase to ]ay down a broad 
general proposition applying to a state of 
affairs wbiab was not then under aonsidera- 
tion, nor aan I find anything in the eeation 
itself whiah would limit the rights of sub* 
ordinate tenure-holders, or under-tenants, to 
eases in whiah the aaareted lands formed part 
of the publia domain. Other aases were 
referred to on behalf-of the respondents in 
support of their aontentioD, and in whiah 
language similar to that used in Lopez's ccue (2) 
appears, and where it ia stated that the right 
by aesretion is limited to gains from that 
whiah was not previously private property. 
See Bamanath Thakocr v. Ohundern train 
Ohowdhry (6), Mohini Mohan Dess v. Juggo- 
bundoo Bote { 7), Dtearkanath Roy Ohowdhry v. 
Dinobundhoo Singh W, Jugiish Ohunder Bttwas 
V, Ohoiodhiy Zuhoor-ul-Ruq (9), It is suffi* 
aient to say that in eaah of those aases the 
dispute was between rival proprietors and in 
none of them was the right of a tenant 
against hia landlord under eonsideration. 

On the other hand, in Atiimoollah v. Shaikh 
Sabeboollah (10) it was held that a vouiuiee 
j oteiar t with a right of oaeupansy has a right 
to lands whiah accrete to his jote and the 
Zemindar aannot take them away and settle 
them with other parties. In Bhuggobut 
Penhad Singh v. Doorg Bijoy Stn?h(ll) it was 
held that as between himself and the Zamin- 
dar a ra’yit is entitled to any aesretion to his 
bolding formed by the reaession of the river, 
and the faat of bis being a mere tenant-at- 
will does not entitle the Zemindar to turn 
him out of the aaaretion whilst he retains, as 
tenant, the original holding. In Q^urhari 
Kaiburto v« Bhola Kaiburto (12) deaided in 
1894, by a Full Baneh of the Oalaatta High 
Court, it was also held that a raiyat who had 
right of oesnpaney was entitled to the 
benefit of seation 4, elause (1) of the Regula¬ 
tion as against the defendant who alaimed to 
be in possession by virtue of a settlement 
from the landlord; aod in Mahadeo 
Perthad v. Mathura Tanti (13), deaided in 


(6V14W. R. p. 0.12. 

(7) flW.a. 312. 

(8) 15 W. R. 461. 

(9) 24 W. R. 817. 

(10) 15 W. R. 149. 

(11) 16 W. R. 05, 8 B. L. R. 73. 

(12; *ia 238| 10 Ind. Deo. (n.b.) 787. 
,(1») 6 And, Oaa. 728| 11 0 . L. J. 148. 



1909, it was again held that the fourth 
seation of the Regulation applied in favour 
of a tenant against his landlord. In none of 
those aases does it appear that the ownership 
in the bed of the river was in the Grown. 
Oartainly, no argument was urged in any of 
them based upon a distinction between publia 
and private rivers. Finally, in 19 i8 in 
Qobinda Rota v. Kristapada Singha Babu (14) 
it was held by a Bjmh of the Calcutta High 
Court that the lands whiah have gradually 
aaareted to a mukarari holding forming a chur 
in a small shallow river aannot be alaimed 
by a Zemindar, the proprietor of the bed of 
the river, a9 a portion of his kins patti but 
belong to the tenant subjsat to the payment 
of additional rent in respsat thereof. The 
proprietary right to the chur no doubt exist¬ 
ed, and by clause (4) of the seation con¬ 
tinued in the Zjinindar but the tenant’s 
right al 60 aaarued under the first clause 
of the seation to whiah the fourth clause is 
subject. 

It is contended by ths learned Counsel for 
the respondents that where the snparior laud, 
lord acquires by gradual accession a pro¬ 
prietary interest, as against the Government, 
in a portion of the bed of ths river as an 
increment to his estate, his tenant, to whose 
tenure or holding the land is anuexed, also 
aaqaires, as against his landlord, the sirne 
interest in the aaareted lands as he possessed 
in hie tenure or holding. The landlord 
aaqaires against the Crown; the tenant ac¬ 
quires against h?s landlord and the under¬ 
tenant, if -there be one, also acquires against 
the intermediate proprietor from whom he 
holds If there is no confiscation by the ten. 
ant of his landlord’s property in such a aase, 
it is difficult to appreaiate bow there can be 
•onfiscation or destruction of his property 
merely because at some earlier period the 
landlord had acquired from the Crown a 
proprietary interest in the river bad from 
which the land subiequently emerged. 

In my opinion the seation applies in all 
oases where the tenant olaima, as an in¬ 
crement to his tenure, lands gained by 
gradual accession from the reae9* ' of the 
river the property of hia landlord, and, 
except in the case of a claim by the 
superior landlord, the section is not con¬ 
fined to lands which are the property of 


(14) 45 Ind, Cac. 929* 
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the State. I -would allow the app6ala in 
each case with costs to the appellants here 
and in the Courts below. 

Mdllick, J.—In my opinicn the appellants 
are entitled to bold the lands in suit as 
accretions to their aneient occupancy hold* 
ings and I ana still of opinion that the 
•ase of Puri Bass v. Kanhu Bohera (4) was 
•orreoily decided. Indeed, nothing was 
decided in that ease which could possibly 
have affected the decision in Brahmanand 
Singh v. Bund Bahadur Singh (:>), and I 
have been.unable to discover why it was 
at all cited, for in this latter case, the 
contest was between two rival proprietors 
and the judgment proceeded on the ground 
of . re-formation in $itu, though, if the river 
was small and shallow, the same result 
might have been arrived at by an appli- 
cation of clause (4), section 4 of Regula¬ 
tion XI of 1825. 

But in the present oaee the question of 
the correctness of the decision in Puri 
Dace’ cue (4) does arise directly and it is 
necessary to determine whether clause (1) 
of. .section 4 enables an occupancy raiyot 
to claim a raiyati interest in an accretion 
formed out of a river-bed which is the 
property of his landlord. 

No^r, the law cf increments gained by 
the formation of islands is contained in 
clause (3) of rection 4 an regards a large and 
navigable river the bed of which is not 
the property of an individual and in clause 
(4) as regards a small and shallow river 
(as distinguished from a large and navi, 
gable river) the bed of which is the prop¬ 
erty of an individual. 

It will be observed that the Regulation 
does not. provide for ielaDdc in a large 
and navigable river the bed of which ia 
the property of an individual or those 
in a email and shallow river the bed of 
which is. rot the p operty of an indi¬ 
vidual. 

It will also be observed that while 
clauses (3) and (4) determine the right of 
proprietorship, they are subject to the 
provisions of clause (l) in respeot of the 
asaesement of revenue and the rights of - 
tenants. 

As for proprietary rights in accretions, 
clause (4), read with clause 1, provides for 
a small and shallow river the bed of 

which belongs to an individual and elau&e 


[1922 

1 for a large and navigable river the bed 
of which does not belong to an individual. 
There is no provision for a large and 
navigable river of which the bed ia private 
property. 

With regard to the rights of tenure- 
holders and raiyati , clanse (1) deals with 
rivers of all olasecs and is Subject to no 
words of limitation or restriction. There¬ 
fore, in my view, an accretion thrown up 
along the frontage of a raiyati holding on 
the bank of any river the bed of which 
belongs to his landlord would be an in¬ 
crease to the holding and would be held 
as such. Under the concluding proviso of 
clause (1) of thr Regulation as originally 
enacted the raiyat was liable to pay in¬ 
creased rent but since its repeal that 
liability has been re imposed by section 54 
of the Bagal Tenanoy Act. 

It is necessary to add that the Regu¬ 
lation is not exhaustive. It is subject 
to the rules of equity and justice. There¬ 
fore, land gained frem the river-bad by 
reformation an situ or otherwise will, if 
it can be identified, belong to the owner 
of the bed, except when otherwise expressly 
prescribed by the Regulation. This rule 
will preclude a tenant from acquiring a 
right cf tenancy in an accretion from a 
river-bed which was not the properly 
of his landlord before emergenoe* 

In the .present case it is not known 
whether tho land is re-formation of land 
which was formely in the direct possession 
of the landlord. All that is known is that 
the bed wbs the property cf the landlord 
before it emerged, and the question is 
whether the appellants can claim a right 
of tenancy in the accretions either under 
clause 1 or under some general principle 
of equity and good conscience. 

Now, the main argument against the 
appellants is that there ere certain ob- 
servalions in Lopez v. Muddun Mohtm 
Thakocr (2) which indicate that in the 
opinion of their Lordships of the Privy 
Council clause (1) of sretion 4 of Regula¬ 
tion XI cf If 25 applies to rivers the beds 
of which are the publio domain and to 
no other. 

I am altogether unable to accept this 
argument. Their Lordships in that case 
were dealipg with a dispute between two 
iival proprietors of estates, one claiming 
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% sand bank as an accretion to bis per¬ 
manently settled estate and the other as 
are-formation in iitu; there was no qnes- 
tion of the rights of the raiyats ; the 
river was the Ganges ; and it is olear 
that the observations of their Lordships 
were intended to apply only to the special 
fasts before them. The judgment pointed 
oat with emphasis that the Statute was 
•ubjest to the general principles of alluvion 
and diluvion and it settled the law in 
one important point, upon whish there was 
at that time great conflict o! opinion, by 
ruling' that Regal\tion XL of 1825 could 
not bs use I to sonflseate the land of 
another who cooll show by means of 
signs or boundaries that it was the 
ra-formafcion of bis land. And although, 
in observing that there were no judicial deci- 
sions determining what would be the rule 
in England if there were existing certain 
means of identifying the original boun¬ 
daries of the property, their Lordships 
seem to have overlooked the decision of 
Lord Chelmsford, L. 0., in Attorney-General 
▼. Chambers (15) which had been passed 
11 years earlier, it seems to me that 
their Lordships aiaamed that the law of 
aosretion was the same then in India 
as in England. The decision in Foster v. 
Wright (lo) did not come till 1878 and 
though it dissented from Attorney-General v. 
Chambers (15) and rejected the 
doctrine of re-formation \n i itu, subsequent 
decisions seem to show a tendency to 
support the earlier view. 

But whatever may be the position in 
England at the present day, it seems to 
ras that in 1870 their Lordships intended 
to holl that the law was the same in 
both sountries and if that was so it follows 
that their obsstvations were appliiable to 
every class of river. Their Lordships 
made no reservations or restrictions in 
re3psst cf rivers the bads of whish were 
not the publis domain and they, in my 
opiiion, asoepted the undisputed proposi¬ 
tion that the law of aorraliou in England 
was the same for all rivers, namely, the 
tidal and the non-tidal, and the navigable 
and the non-navigable. The judgment of 

(15) (1859) 4 De a. & J. 55 at p. 71; 5 Jar, (M.p.) 
745; 7 W. R. 404; 124 R. R. 149; 45 E.H. 22. 

(lflj (1878) 4 0. ?. D, 438: 49 L.5. 0. P. 97; 41 J. 
p.7. 11 . > ; 


the Privy Ooansil in Thahnrain Rilran 
Koer v. Tkakurain Sarfarat Koer ( 17 ) 
and of the Calcutta High Court in Data- 
ram Hath v. Eshan Ohunder Laio (18) 
seem to show that no difference has been 
effeofted in this respsot by the Statute 
Law of India. 

1 do not think, therefore, that in this 
case Lopez v. Muddun Mohun Thakoor (2) 
is an authority whish assists the pro¬ 
prietor. 

Moreover, on general principles, that is 
to say, the principles of equity and justioo,- 
assuming that clause 1 of Regulation XI 
doo3 not apply to the case, I think the 
appellants are entitled to a decree. In 
India the presumption is that the bed of 
a large and navigable river belongs to 
Government, which oocapies here a posi i 
tion whioh is fundamentally different to 
that which it occupies in England, Here, 
Government is the owner of the soil of 
the country and has all the rights of a 
proprietor. The bed of a navigable river 
is not the public domain in the same fall 
sense as in a country where all land which 
is not private properly vests in the public 
and is held by Government as a mere 
trustee. If, in these circumstances, it is not 
inequitable to give the adjacent proprietor 
and raiyat land which has accreted oat of 
the river-bed and is the property of an¬ 
other, why should it be inequitable to 
give a raiyat an interest in a river-bed 
belonging to his landlord which ha9 ac¬ 
creted to his holding and for which ha 
will pay rent. In both claia of rivers the 
proprietor will p6y Government revenue 
for the accretion, and compensate hims9lf by 
taking rent from his tenants. There is no 
question of any confiscation or taking away. 

There is another rule also whioh applies 
to this ease and which I think is bisad 
on equity and justice. The ordinary rnle 
of oonveyancing is, that a grant or lease of 
laul abutting on a river )y a person who 
is in a pcsition to part with the soil ia 
presumed to pass half the adjacent bed of> 
the rivor without any reference to the 
instrument of grant ; even where there ' is 

• * i 

07) 2 0. L. J. 185; 9 0. W. N. 889; 27 A, 655; 2 A., 
L. J, 622; 8 O. C. 293; 7 Bom. L. E. 872- 15 M. h J. ' 
t49r 33 I. A. 166; 8 Sat*. P. 0. J. 873 (P. C.), 

(18) U W, R. 116. 
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no grant the lessee or tenant is entitled 
to claim the benefit cf the presamptions. 
I take it that, in the absence cf contract 
or proof of a re formation in tiiu , an occupan- 
•y raiyat in India would also be entitled to 
tlaim the benefit of this presumption. There¬ 
fore, in tbig cise the rayiais would he 
entitled to claim the accretions at least up 
to the limit of the middle line. 

But as, in roy opinion, clause 1 of sec¬ 
tion 4 of the Regulation is applicable, they 
will be entitled to the whole of the ac¬ 
cretion up to the opposite bank of the 
river, as the whole river-bed which has 
been marked as plot No. 759 'in the 
Cadastral Survey map has been entered as 
the property of the landlord. 

It remains to obterve that, in addition 
to the authorities oited in Fwi Dan case (4), 
we have bad the advantage of referring . to 
Qcbinda Hota v. Kristapada Singha Bobu (14), 
Their Lordships of the Calcutta High Court 
in unmistakable terms disagreed with the 
view expressed in a previous decision of that 
Court and held that in a small and 
shallow river the landlord was entitled 
to the benefit of clause (1), section 4, of 
'Regulation XI of 1825. 

In the present cise it has , not been 
clearly found whether the river > is small 
or shcl’ow, or large and navigatle. But 
in my opinion in either case the appellants 
are entitled to tlaim the lands as ac¬ 
cretions to their occupancy holdings. 

. I agree, therefore, that the appeal? should 
he decreed with costs. 

Ji wala Pbasad, J.—I agree with the judg¬ 
ment delivered by my Lord the Chief Justice. 
Tbe question involved in this case is not 
free from difficulty. The Court below has 
held that the ' lands in suit have been 
gained to the holding of the defendants 
by gradual accretion from the reces9 of 
river Gar dak as contemplated by Regulation 
XI af 1825”. The plaintiffs are the pro¬ 
prietors of the de r endants* holdings. They 
axe also the proprietors of the bed of the river 
and consequently of the lands in dispute 
whioh have gradually come out of the 
river in front of the defendants* holdings by 
gradual recess of tbe river and have become 
fit for cultivation. If Gandak was a small 
and shallow river, as contemplated by 
olauee (4) of section 4 of Regulation XI 
of 1825, the bed of which, belongs to tbe 


plaintiffs, the lands in question would be¬ 
long to the plaintiffs as proprietors thereof 
‘subjgct to ths provisions stated iu the 
first clause** of the prassnt sestion (section 
4). In Oobiida Bota v. Kristapada- 8in§ha 
Babu (14). their Lordships of the Calcutta 
High Court interpreted the words in clause 
(4), quoted above within inverted commas, 
as preserving tbe rights of the tenant to 
whose holding ths lands were gained by 
gradual accretion from the reces? ’of the 
river. Their Lordships held that, although 
the proprietor of the bed of the river will 
continue to he ths proprietor of , lands 
thus gained from the recess of the 
river, tbo’e lands shall be considers! an 
increment to the tenure of tbe t6na“nt” he 
being liable to pay additional rant -to the 
proprietor. In this view the lands in 
question wou*d be an iocremant to the 
holdings of the defendants but the river 
in question, according to the finding, of the 
Court below, ig not a small and shallow 
river. Says the learned Subordinate Jodge, 
"in tbe present case we are concerned with 
the accretion re-formed from river Gandak, 
which is more or less a navigable 
river and in whioh boats ply, as is ad¬ 
mitted on behalf of both, the parties. Of 
course, it i? not like river Ganges, yet it 
is large and deep enough for plying of boats. 
It is also eubjmt to annual floods only 
varying in degree in its severity in each-year”. 
The river in question is,, therefore, a large 
and navigable ons. Clause (3) of tection 1 
deals with churs or islands thrown np 
in large and navigable livers, the bai of 
wh ? ch is not the property of an individual”.. 
But hers the bed of the river Gandak 
belongs to the plaintiffs. Therefore, this 
alause docs not apply. Clause (2) deals 
with cases in whioh a river by a sudden 
change of its ocurse may break through 
and intersect an estate without any gra¬ 
dual encroachment, which is not tbe case 
here. Therefore, this clause also does not 
apply. 

Clause (1) of the section deals with 
lands gained "by gradual accretion whether 
from tbe recess of a river or o! the sea”. 
This olanse is a general one and applies 
to all kinds of rivers, and lays down the 
principle upon which the rights to the 
lands thus gained should ba determined. 
Under this clause the land gained ch*E 
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be •onBidered an increment to the tenure 
of the person to whose land or estate it 
is thus gained, whether 6noh lands or 
estate beheld immediately from Government 
by a Zemindar or other superior landlord, 
or as a subordinate tenure by aDy descrip¬ 
tion of undertenant whatever”. The de¬ 
fendants under this seotion will, therefore, 
be entitled to slaim the lands as an incre¬ 
ment to their holding. 

It hap, however, been contended that the 
Regulation does not apply to lands which 
some out of a liver whether gradually or 
by a sudden shaDge of its course where 
the bed of the river belongs to an indivi¬ 
dual. It is sontended that the Regulation, 
particularly clause (l) of seotion 4, applies 
only to the lands gained from riverB which 
are the property of the pubi c or the 
Crown. A reference has been made to 
the preamble to the Regulation. The pre¬ 
amble, however, gives the reason for the 
rules “for the general information of in¬ 
dividuals as well as for the guidance of 
the Courts of Justise” being enasted incon¬ 
sequence of the frequent ihanges which 
take plate in the channel of the principal 
rivers that interseet the provinces imme¬ 
diately subject to the Presidency of Fort 
William and the shiftirg of the sands 
whiih lie in the beds of those rivers” 
whereby *chtirt or small islands are often 
thrown np by &llnvi:n in the midst of 
tie stream, or near one cf the banks, 
e'c., ard tie lands gained from the 
livers or the eca by the means above- 
mentioned are a friqaent senrte of contention 
and affray”. This may be tie initial rea¬ 
son of en&tting the rules, but the rules 
seem to deal with all kinds of rivers, navi¬ 
gable or non-navigatle, large or small, deep 
or shallow. Clauses (1) and (2) of eestion 
4 deal with lands gained by gradual accre- 
lion frem the recess of all kinds of rivers 
or the sea. Clause (3) deals with large 
and navigable rivers, the bed of wbi«b is 
not the property of an individual. Clause 
(4) deals with small and shallow riveis 
the beds of whieh belong to an individual. 

It is then eaid that the Regulation deals 
with the rights of riparian proprietors. No 
doubt, section 2 declares that the rights of the 
riparian proprietors of sontiguoua estates 
divided by a river shall ba determined by 
•ttek a slear and definite usage as may be 

V l i - . . * 


established. Sestion 3 seeks to provide rules 
in the subsequent sections for determining 
the elaims and disputes relative to lands 
gained by alluvion or by dereliction of a 
river or the sea when no legal usage referred 
to in sestion 2 is established. From this 
it is argued that the rules in sestion 4 are 
meant to apply to disputes betwean the 
riparian proprietors, and not to the sass in 
hand where no riparian proprietor is con¬ 
cerned and the dispute is between the pro¬ 
prietor and his tenant on the 6ame side of 
the river. The sontention does not seem 
to be sound, for, though the primary objest 
of the Regulation was to provide rules for 
determining disputes between the riparian 
proprietors, yet it has, as a matter of fast, 
dealt with the rights not only of proprietors 
but also of subordinate tenures. In fast, 
the Regulation seems to deal with disputes 
of all kinds, as is expressly desiared by olause 
fifth of section 4, whish says that ‘ In...all 
slaims and disputes respesting land gained 
by alluvion or...dereliction of a river or the 
aaa, which are not specifically provided for 
by tbe rules contained in this Regulation, 
the Courts of Justise, in desiding upon...claims 
and disputes, shall be guided by the best evi- 
dense they may be able to obtain of established 
local usage, if there be any applicable to the 
case, cr if not, by general principles of 
equity and justice.” Thas, cases whish have 
not directly some under the express rules 
of tbe Regulation have been deoided on tbe 
principles cf equity and justise, for instance, 
Bhigeerattee Dabea v. Qreesh Chunder Chow- 
dhrv(lS) and 8>eogoolam Teewaree v. Faqeera 
Mister (20), Even if none of the rules in 
section 4 applies to the present ease, it hag 
to he determined on the principles of equity 
and justice, as was done by their Lordships 
of the Judicial Committee in the oase of 
Nogender Chunder Qhose v. Mahomed Esoff 
(21). The plaintiffs, no doubt, can claim 
the lands whioh come cut of river Gandak 
as their owr, inasmuch as there is nothing in 
principle or in ikhe Kegalatious whish would 
take away or destroy their rights in such lands, 
whether the lands be formed in the midst of 
the river as an island or be formed on the 

(19) 2 Hay 641. 

(20) 3 Agra H. 0. R. 400. „ T 

(21) 18 W. R. 113, 10 B. L. B. 408, 3 Sor. P. 0. J. 

JfillF.O.). > • 
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tanks of it < by gradually siltiDg ap or 
recessioo of tie river ; bat if the lands 
have been gained by gradual accretion from 
tbe recess of the river to the holding of the 
plaintiffs* tanaotp, there is, on tbe other 
hand, nothing in the Regulation or on the 
principle of equity and justice, in the absence 
of any custom or contract 13 the contrary, 
to prevent the plaintiffs* tenants (the de¬ 
fendants in the case) from claiming tbe land 
as an increment to their holding. The 
proprietorship of the lands in question, no 
doubt, will continue with the plaintiffs who 
are tbe owners of the bed of the river. 

For these reasons, I agree with the view 
taken by the learned Chief Justice, though, 
as already observed, I confess that the point 
is not free from difficulty. 

S, D. 

Appeal allowe 7. 


• • 


LOWER BURMA CHIEF COURT, > 

• SficiAL Second Civil Appeal No. 170 of 1920. 

January 30,1922. 

7 resent: —Sir Sydney Robinson, Kt. # 
Chief Judge, and Mr. Justice Macgregor. 

MAUNG PONGWE and anotheH — 
Defendants—Appellants 
• - J versus 

Y ACOOB ALLY —Plaintiff—Respondent. 

Construction of agreement—Agreement for sale —* 
Unqualified agreement — Mortgage, inoperative—Charge, 
conversion into—Transfer of Property Act (IV of 1892J, 
s. 100. 

• I i • * A C 

Where an o.wner of land receives a sum of money 
and delivers possession of the land to the payer 
ia lieu of interest with the agreement that if tho 
money is not. paid, the latter would be entitled to 
call upon him to convey the land outright, there 
is no unqualified agreement to sell on tho part of 
the owner of land. [p. 663, coL l.] 

Maung Pa Maung v. Maung Kaing, 24 Ind. Cas. 57; 
7 L. B. ft. 362; 7 Bur. L. T. 66, Lalchand Motiram v, 
Lakshman Sahadu, 28 B. 466: 6 Bom. L It. 310, Kurri 
Veerareddi v. Kurri Bapireddi, 29 M. 338; 1 M. L. T. 
163; 16 M. L. J. 3fi6 (P. B.), Muthu Qounden v. 
Chellappa Qounden, 8 Ind. Cas. 1089; 8 M. L. T. 464, 
referred to. . ' ~ 

Section 100 of the Transfer of Property Act 

does not enable a mortgage to bej'converted into 


[1933 

a charge if it cannot operate as a mortgage by 1 
reason of non.compliance with the formalities pre-. 
scribed by the law [p 663, ool 2.] 

Ma Bon Loi» v. Maung Po Lu, 32 Ind. Cas. £93; 8 L. 
B. 3. 6C3; 9 Bur. L. T. 64, relied upon. 

Special eecoDd oivil app9al from a decree ..of 
the Divisional Judge, Toungoo, setting aside 
that of the District Judge, Toungoo. 

Mr. K. Eo Gyiy for the Appellants. 

Mr. Maung Vu, for the Respondent. 1 

JUDGMENT.—MauDg Po and his wife 
were the owners of two paroels of land 
which they mortgaged to a Chetty as security 
for the repayment of a loan. Appellant, 
Maung PoNgwe, ereonted the mortgage-deed 
as surety. Subsequently, he paid to the 
Chetty the sum of Rs. 3,400 in part pay¬ 
ment of the amount due under the mort¬ 
gage. By an agreement with Maung Po 
he was given possession of one of tbe 
two parcels of land (the one whioh formd 
the subject* matter of the present suit) 
with liberty to enjoy the rents and profits 
thereof in lieu of the intereit accruing due 
on the Rs* 3,400. Later, he paid off 
Rs. 2,600, the balance that was then due 
under the mortgage to the Chetty, and he 
no doubt then acquired, under section 140 
of the Indian Contract Act, all tie rights 
which the Chetty had against Maung Po. 
Subsequently, he brought a suit against 
Maung Po to recover the sum of Rj. 2,600, 
the amount of the second payment that he 
had made to the Chetty. He did not include 
in his claim the Rs, 3,400, and thus he is 
not now competent to bring a suit to recove* 
that money. Tbe suit he did brirg was com¬ 
promised, and a consent-decree was passed in 
terms of the compromiee. Tbe terms were that 
there should be a decree for Rs. 3,COO with 
Rs. 150 for costs, and Maung Po Ngwe agreed 
that he would not be able to file any contribu¬ 
tion suit against the defendants for the Amount 
paid up by the plaintiff on behalf of the 
defendants to the M. S. M. M. Firm at 
Toungoo due cn the mortgage-deed executed 
by Ko Po and himself for the piinaipal sunt 
of Rs. 5,000, bearing interest at Rj. 1-10 per 
•ent. per mensem, and which mortgage*deed 
was filed in th9 ca?e by him. That is id 
say, be then deliberately abandoned all the 
rights which he bad acquired under section 
140 of the Indian Contract Act. The position 
then was that be bad a decrea for Rs. 3,0 Oj 
and co9ts, and he was ia potssasion of a parjef 
of land with liberty to enjoy the rente aiuf 
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profits in lieu of interest on Rs. 3,400 with the 
farther agieemenfc that, if Manner Po should 
pot re pay the Rs. 3,400, he could call npon 
him to convey the land ontright to him. 
The compromise was made on the 11th 
December 19l8,andon the 19th February 
1919 M&nng Po conveyed the land in suit 
to tfce respondent, Yacoob Ally, who alio 
obtained possession of the land. Po Ngwe 
then brought a suit order section 9 of the 
Specific Relief Act and re-tcok possession. 
Yacoob Ally now sees for possession. The 
snit was dismissed by the First Oonrt but 
decreed by the learned Divisional Judge, 
and the present appeal is brought from that 
d6sieion. 

The 6rst pcint urged is that Po Ngwe is 
still entitled to all the rights of the Chetty 
morfgog6e. In face of the sompromise 
decree in which those rights were slearly and 
dietinatly given up, we are unable to bold 
that he has aDy such rights as a mortgagee. 

• In the neit place, it is urged that 
under the terms of the agreement made 
between him and Maung Pohe is entitled to 
a charge on the property on the ground that 
there was an agreement to tell toupled wilh 
payment of tho purchase price and 
delivery of possession. As to tbit, we 
are .unable to hold that the facts justify 
the' claim. The agreement merely was 
that he should take possession and 
enjoy tfce rents and profits in lieu of 
interest. If, later, Maung Po refused 
to pay cr was unable to re-pay the 
Re. 3,409, Po Ngwe would be entitled to 
demand that the land be sold to him. 
There was no unqualified agreement to 
cell the land, and Po Ngwe has never 
Bought to reduce that agreement into beiDg. 

Reference has been made to the case of 
Maung To Maung v. Maung Kaing (1) in which 
the provisiors of section 55 (6) (6) of the 
Transfer of Property Act were applied. With 
that decision we are an able to agree. In that 
Case there was an actual sale which was 
invalid by reason of there being no registered 
conveyance. The money, bad been paid 
,and possession bad been given. Here, as 
we have pointed out, there was no 6uch 
Bale, and to treat the agreement that 
wai entered into in the present case as 
a contract of sale and to hold that it 

(1) 2! lad. Cau, 57; 7 L. B, R, 2<32j 7 Bur. Li T. 80 . 


gave a charge on the property would, 
in the words of the judgment of the 
learned Judges in f/ilchand Motiram v. 
Lahshman Sahadu (2), which was referred 
to in the Burma case, be overriding the 
plain provisions of the Transfer of Property 
Aet. See also Xurri Veerareddi v. Kurri 
Bapireddi (3) and Muthu Qoundenv. Ohelloppa 
Qounden (4), 

Section 55 lays down the rights and 
liabilites applying between the buyer and 
the seller of immoveable property. Section 
54 of the Transfer of Property 
Act lays down that a contract for sale 
of immoveable property does not of 
itself create any interest in or charge 
on such property. In the present case, 
putting it at its highest, there could be 
no more than a contrast for sale, and not 
an actual sale, that was invalid for want of 
formalities. 

We are next asked to treat appellant’s 
position as that of a usufructuary mort¬ 
gagee in possossiou and to hold that on 
this ground be is entitled to a charge 
on the property. We do not think it can 
properly be said that be was a usufructuary 
mortgagee, seeing that he had deliberately 
abandoned his rights as a mortgagee. If 
the transaction could be treated as one 
that was intended to be a usufructuary 
mortgage, that could not be converted into 
a charge unless it could be valid as a 
mortgage. This view was taken in the case 
of Ma Ben Lon v. Maung Po Lu (5) where it 
was held: “It must, therefore, be held 
that section 100 of Transfer of Property Act 
does not enable a mortgage to be converted 
into a charge, if it cannot operate as a mort¬ 
gage by reason of non-compliance with the 
formalities prescribed by the law.” , 

Lastly, it is nrged that Yaooob Ally 
bad notice or must bs deemed to have bad 
notice, of the possessory rights of Po 
Ngwe. This point was not, however, 
raised before, but even if it bad been, as 
Po Ngwe bad taken no steps to legalise 
bis position by duly registered deeds, we 
cannot impute notice to Yacoob Ally. Had 
be made enquiries as to incumbrances on 
the land, he would have learnt that the 

(2) 28 B. 466; 6 Bom. L. R. 610. • 

(3) 29 M. 336; 1 M. L. T. 163; 16 M. L. J; 396 (P. B.)* 

(4) b Ind. Cas. 1089; 8 AT. L. T. 464. 

(6) 32 Ind. Gas. 595; 8 L. B. R. 653j 9 Bui', L, T, 64, 
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Ohetty’a mortgage had lean satisfied and 
was no longer binding on the land in 
favour of any person. He wonld have 
been assured by his vendor that the land 
was nnemnmbered and he aonld not have 
referred to aDy registered documents as 
there were none. Po Ngwe was in possesion 
niider an oral agreement whioh, no doubt, 
gave him aertin rights as against Mating 
Po. Those rights he never 'sought to 
enforce, and, this being so, he has acquired 
no 'legal titla to the land, and we are unable 
to hold tlat he is entitled to retain possession 
as against Yaooob Ally, the purchaser for 
value by a registered deed. 

The appeal will, therefore, stand dismis¬ 
sed with aosts in all Courts, the dearee 
of the lower Appellate Court being 
•onfirmed. 

n. H. ' " . 

Appeal dienistei. 


BOMBAY HIGH COURT. 

Fust Civil Appial No. 249 op 1920. 

February 7. 1922. 

Present :—Sir Norman Macleod, Kb., Chief 
Jnstise, and Mr. Justice Ooyajee. 

OHIMABAI MALGAUDA PATIL 
Plaintiff—Appellant 
venue 

MALLAPA PAYAPPA — Defendant 

—Respondent. 

Hindu, Law — Adoption—Bombay Presidency — 
Widow, right of, to contest adoption made by her 
husband —Jains— Adoption — Ceremony, nature of. 

In the Bombay Presidency a Hindu widow is 
not competent to contest an adoption made by 
her husband, and is bound to accept all the im¬ 
plications of an adoption made by him valid or 
invalid, [p. 656, col. 2.J 

• Per Macleod, C. J .—Amongst Jains an adoption is 
more a secular than a religions ceremony, and is not 
looked upon in the same way as amongst the regene¬ 
rate classes, [p. 655, col. 2.] 

First appeal from the decision of the First 
Class Subordinate Judge at Belgaum, in Suit 
No. 8 of 1918. 

Mr. A. 0 . Detai , for the Appellant. 

Mr. K. N. Koyaiec , for Respondent Nos. 1 
to 3. 

JUDGMENT. 

Macleod, C. J.—The plaintiff in this 
case' is the widow of one Malgauda who 
died of plague on the 29th November J915 
Itod sues to recover possession of her has* 


band’s property against the first defendant 
who claims to he the adopted son of 
Malgauda. Various objections have been 
raised to the adoption, first, that Malgauda,, 
having lost his brother Appu a few days 
previous to the date of the adoption, was in 
mourning and wap, therefore, incapable of 
performing aoyreligious ceremony; secondly, 
that the adopted son was the eon of Malganda’s 
sister, and, therefore, could not be adopted ; 
thirdly, that the adoption did not take 
plate at all, although it had to be admitted 
that an adoption deed was executed and 
registered. 

On the 14th December 1915 the plaint¬ 
iff made a petition to the Mamlatdar 
to have har name inserted in 0 and D 
Registers since her husband had died a 
fortnight back. In that petition she said 
that there were factions in the village, and 
therefore, the village officers might enter 
any other name. Bat, on the 6bh January 
1916, she made a petition to the Collector 
admitting the adoption and requesting the 
first defendant’s name to be entered in the 
Revenue Registers iu place of the deceased 
Malgauda. 

Ou the 7th January 1916 she was 
examined iu connection with her petition and 
Varsa .proceeding, She admitted the whole 
story which she now denies in the' suit. 
The pasting of orders on this petition was 
unfortunately delayed, so that the plaintiff, 
for some reason or other, made up her mind 
to dispute the firs; defendant’s adoption. 

On the 6th June 1916 she made a peti¬ 
tion to the Collector saying that her husbsnd 
did not adopt according to caste rites and 
customs, and that he oould not adopt that 
boy according to Shastras. But she did 
not deny the fact that her husband had adopt¬ 
ed the first defendant. 

She was examined on 14bh June 1916 
when she pleaded that her previous state¬ 
ments had been made under coercion and 
threats, and for the first time she alleged 
that the first defendant was not present 
when he was alleged to have been adopted. 

At the outsat, we are met with the 
question whether a widow could be allowed 
to dispute an adoption made by her husband. 

In Bhau Adgauda Patil v. Naraeagauda 
‘Taiga Patil (1) the plaintiff claimed as the 
adopted son of one Adgauda. He had been 
1 (l) y 64 Ind, Cas. 01* 23 Bom. L. B. 1272| 46 B. *0Q« 
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adopted by Adganda’s widow. The defendant 
was the eon adopted by Adgauda in bia life* 
time. Mr. Shah at page 1275* says : 

“Assuming, without deciding, that the 
adoption of defendant No. 1 by Adgauda 
was invalid, the question is whether Sitabai, 
the widow cf Adgauda, could make another 
adoption to her husband during the lifetime 
of the boy adopted by her hueband. The 
point is one of first impression. No report¬ 
ed precedent ou the point has been cited 
to ue : and it muet be considered iu the 
light of the power which the widow has 
in this Presidency to adopt, in the absence 
of aDy prohibition expressed or implied, by 
her husband. It seems to me clear that 
the widow is bound by the act of her 
husband and to accept all the implications 
of an adoption by him, valid or invalid. 
In spite of tlelibsral interpretation of her 
powers to adopt in this Presidency, I do 
not think that the Hindu Law contemplated, 
and certainly it haB not provided, that the 
widow could practically ignore and supersede 
her husband’s act of adoption. There is 
no authority for it : and I think that the 
general effect of the Hindu Law of adoption 
is against snoh a power. Even an invalid 
adoption may become effective under certain 
conditions: and the wife—or rather the widow 
—cannot go against her husband’s wishes 
so unequivocally expressed or treat the adop¬ 
tion by her husband asinon-existent.” 

And at page 127t* the learned Jadge 

concludes :— 

“it may appear somewhat anomalous that 
the widow should not be allowed to treat 
as non existent an adoption by her husband 
whioh is invalid. But I do not think that 
there is anything anomalous in the widow 
being required to accept the act of adoption 
by her hueband with all its implications at 
least so far as she herself is concerned. 

It seems to me that an adoption by the 
husband whether valid or invalid would stand 
on much the same footing as a Will, so 
that it would be considered as an implied 
prohibition against the widow adopting after 
the death of her husband. *t was contended 
for the appellant that those remarks of the 
learned Judge were obiter , bat they were 
directly in point, as they dealt expressly with 
the widow’s power to adopt the plaintiff 

against the adoption by her husbat-d, and 

*Fagei of 23 Bom. L. " 
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if it could be said that the husband had 
impliedly prohibited an adoption by his 
widow by his having adopted iu his life¬ 
time, it would necessarily follow that the 
validity of the plaintiff’s adoption by the 
widow wap directly in is3ce. 

It does not eeem necessary, therefore, to 
consider the other points which were raised 
in this case. But with regard to the factum 
of the adoption, all the evidence seems to 
point to the fact that it actually did take 
place, and that the suggestion by the 
widow seven months latsr that the adopted 
boy was not in Belganm when it was alleged 
he was adopted, must be considered as a 
desperate attempt to get rid of the first 
defendant’s claim to succeed to Malgauda. 
There are feveral witnesses who deposed 
that they were present at the adoption 
and that the fiist defendant was adopted. If 
the plaintiff really thought that the first 
defendant was not present, she would have 
made that allegation at once instead of 
waiting for seven months when she felt 
the necessity, if she wished to succeed to 
her husband’s estate, of proving some fact 
which would put an end to the claim of 
the first defendant. 

On the question whether amongst Jams 
the adoption of a sister’s son is invalid, no 
doubt there is no judicial decision to the 
effect that Jains do not observe the same 
law as the regenerate olaeses. Therefore, 
if the question had to be decided in this 
case evidence would have to be led to prove 
the custom that the adoption of a sister’s eon 
amongst Jains is acknowledged. 

TheD, on the question whether Malgauda 
could not have adopted owing to his being 
in mourning we have been referred to no 
direct authority on the question. But it 
is argued that as Malgauda was in mourn¬ 
ing, he was not competent to perform any 
religious ceremony, and, therefore, could not 
adopt. Bat the evidence certainly points 
to the fact that amongst Jains adoption 
is not looked upon in the same way as 
amongst the regenerate classes, and that 
adoption is really more a secular than a re¬ 
ligious ceremony. The appeal, therefore, 
must be dismissed with costs. 

Ootajes, J.—I agree in holding that this 
appeal must fail. In Bhau Adgauda Patil 
V. Narasagauda Tatga Patil (1) which 

was a case decided by ft Division BestU 
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of this * Court., Mr. Jnstite Shah ob* 
serves at page 1276*: ‘‘It seems to me 

olear that the widow \s bound by the act 
of ber husband and to accept all the 
implications of an adoption by him, valid 
or invalid. ” I am bound to respeat this 
opinion as aoming from a learned Hindu 
Judge. I do so the more readily became 
we are in this oaee dealing with an 
adoption by a Hindu of his sisters son ; and 
it ie matter of common knowledge that in 
the Bombay Presidency adoptions of daught¬ 
er’s sods and sister’s sons are not uncommon. 
For this proposition we have the high 
authority of Mr. Mandlik who in his ^ ya- 
vabara Mayckh, Part II at p. 493, obser- 

*' I must note that the existence of a 
time-honoured custom, allowing the adoption 
of a dauhitra (daughter’s sen) or bhagineya 
(sister’s son) is testified to in distinct terms 
by the Dvaita Nirnaya and the Yyavahara 
Mayukh and also impliedly by Krishna Bbatfca, 
I have made special inquiries on the subject, 
and I have no hesitation in stating that in 
this Presidency such adoption are common, 
and not the slightest taint attaches to them 
on account of such relationship. ” 

Special mages in favour of adoptions of 
daughter’s sons and sister’s sons have, 
moreover, been judicially recognised income 
of the districts of this Presidency. I need 
only refer to the judgments of Candy, J. 
pnd Fulton, J. in Maniunathv, Bavenbai (2). 

For these reasons, I agree in holding that 
it is not competent to the plaintiff, who is 
the widow of Malgauda, to seek to set 

AAide the adoption made by her husband. 

* ' c k Appeals dismissed. 


(2) 4 Bom. L. R. 140. 
•Pcge of 23 Bom.. L. R. 


PATNA HIGH COURT. 

Lkttbbs Paxkmt Appeal No. 49 of 1922. 

April 26, 1922. 

Present -.—,Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Adami. 
PR1THI MAHTQN—Defindaht No. 1 — 

Apelplakt 

• t enus , . ! . 

JAMSHED KHAN aw others—Plaietiffs 

_ jaE>FOStjS»T|,‘ ;; i 

Civil Procedure Code fAct V of 1908J, a, 



planations,application oj, io .execution proceeding ^— 
Appeal , second—Point not raised' in first appeal—* 

Abandonment. ^ " a 

• * * 

. I • V • * • ’ 

, Although the doctrine laid down-in section'll 
of the Civil Procedure Code relating to res.-judicata 
may he rightly applied in certain proceedings' in’ 
execution arising out of the sArae judgment 1 so r as 
to put an end to litigation and may possibly ? be 
applied in certain cases where separate suits have 
been brought, raising points which have already ( 
been decided in' execution cases fought between 
the same parties, still, the special rules laid down 
in the explanations to that section which fio 
behind jthe ordinary doctrine of res jiuLicatq, onght 
not to be applied generally in execution oases, 
[p. 658, col. l.j . 

I / 1 

A point which is taken bpfore the Trial! Court 
but is not taken before the lower Appellate Court 
must bo considered to have .been abandoned anc^ 
cannot be raised in second appeal, [p. 658, col. 1.] 

m 0 ft » , * , 

. Kalyan Singh v. Jagan Prasad, 30 Ind. Cas. 523; 37 
A. 589; 13 A. L. J. 82» and Nitijar^anda Qantayet ,v , 
Gajapati Vasudeva Devu, 24 M. 681; 11 M. L. J. 313, 

roferrsd to. • . 

, . i. * * 

Letters Patent Appeal against the judg¬ 
ment of Mr. Jci&tioe Ross, dated the 27th 
May 1921. r * w ' , ; 

# m • + 

Mr. Murari Frasad , for the Appellant, , 

Mr. Mohamed Hasan Jan, for the. Respond* 

ent. ‘ ’ ' / ■ , 

# .. 1 • • 

t 

JUDGMENT. 5 

• J J * 

. \ - , . :, /-3 

Millef, C. J.—This is an appeal on behalf 
of tbe defendant No. 1 from ^ decision of 
Mr. Justice Rose dated the 27th of May last 
year. Tbe plaintiffs are the proprietors of a 
plot of land measuring 2 bighas .2 dhurs of 
whish the defendant No. 2 and apparently 
the defendant No. 3, for there is some doubt 
about it, were tbe tenants or, at all events, tbe 
defendant No. 2 was the original tenant in 
January 1914. The tenants sold the land 
to the defendant No. 1 under a kabala but it 
appears from the terms of that kabala that 
the whole holding less 12 ka'ntoas alone was 
sold ‘under* that kabala. The purchaser, 
therefore, was not the transferee of the 
whole holding but transferee of a portion of 
the holding. Before the date of this transac¬ 
tion, namely, On the 18ih of September 1913, 
the plaintiff as landlord obtained a decree for 
• rent against the defendant Nb. l’s vendors or 
their predeceSeor in title or, at all events, 

against the existing tenant at IbaHtip* and 


iKtoiM oases'. 


657 


* 81 . LXTit] 

PB1TBI MAHTON t. JAMBHlB KHAN. 

cn the 16kh April 1914 the land was put up 
to eale in execution of that decree and pur- 
chased by the plaintiff. The decree obtained 
by the landlord, for some reason which has 
not been explained, was treated as a money- 
detree only, but, nevertheless, the land was 
Bold and purchased by the landlord who, on 
the 4th August in the same year, aataally 
got delivery of possession- of the land. 
.Subsequently, the defendant No. 1, Pirthi 
Mahto, the transferee, took proceedings 
•under.0. XXI, r. SO, Civil Procedure Code, 
for setting aside the sals and he prodnted 
hie kabala under which he.; purchased the 
land in support of his application to show 
that he had an interest in the land. Now 
I pause here fcr a moment to point out 
that the interest asserted by the defendant 
No. 1 at the time of his applitation under 
O. XXI, r. 90 was ail interest in a por¬ 
tion of the holding only, and, therefore, so far 
as the plaintiff was concerned, there appears 
to have been no reason why he should take 
the point that the holding was non transfer- 
able because, even if he succeeded in proving 
the point, nevertheless, a transfer of a portion 
only of the holding wonld t be binding as 
against him, provided that the original holder 
or ocsnpier had not abandoned possession of 
the whole holding. Eventually, the applica¬ 
tion of the defendant No. 1 niider 0. XXI, 
r. 90, proved snocestfnl ap4 tbe sale waB 
ordered to be set aside. >H*, however, had 
some difficulty in getting possession. and 
farther proseedings were taken, firsts under 
section 144 Civil Proceduce Code and* subse¬ 
quently, under O. XXI, r. 101, but it 
would appear that, although the • defendant 
No. 1 had been in possession at some time 
between the date of his kabala in September 
1913 and August in the following yaar 
when the plaintiff got possession by an 
order of the Court, still from the latler date 
up to the time of this suit it seems, although 
it is not absolutely clear from "the judg¬ 
ments, that the plaintiffs themselves had been 
in possession of this land. Indeed,in the plaint, 
amongst o^her thingf, the plaintiffs prayed 
for sonfirmation of. their possession and 
that in factj is one of the relief^ granted >by 
the leatqed • Munsif yrhich was affirmed both 
by tire lower Appellate Court and by the 
Judge;-of this Oourt. I ipentioq this because 
in one portion, of the Munsif’s judgment 
lit would appear that he found upon 'the 

42 


evidence of the plaintiffs’ witnesses that the 
defendants were ia fact ia po:88»sicn of the 
whole holding. It seams, however, that in 
arriving at that Hading what he really was 
difcujsiDg was the original possession of the 
defendants up to sometime in August 1914. 

The plaintiffs claimed that possession of 
the property in suit may be confirmed and 
that a perpetual injunction may be issued 
upon the defendant first party restraining 
him from getting possession ovir tbe property 
in 6uit or .from recovering rnesqe profits, and 

• farther asked for that relief after finding that 
; there was no oustom of transferability in 

• the mautah in which the property is situated 
and that tbe original tenants had in fact 
abandoned the property in suit. 

Various defenoes were raised in tbe suit, 
and, amoDgst others, it was contended that 
the euit waa barred by reason of tbe provisions 

• of section 11 read in the light of the fourth 
Explanation to that section of the Civil 
Procedure Code. It was contended that the 

. question cf non-transferability which, if estab¬ 
lished, would put au end to the defendants’ 
.claim could not now b3 raised because in 
tie proceedings under O. XXi, r. 90, either 
no such point had been taken by the landlord, 
. or if it had not been taken then it could not be 
t taken-now becacse it might have been taken 

• then. It wa?, therefore, contended that the 
present suit was barred by res iudicata . The 

• Munsif, with regard, to this (faesfcion came 
to the conalubion that the point had really 

-never been taken at all or decided by 
the execution Court in the proceedings under 
r. 93 of O. XXI and, therefore, held that 
the point not having been raised or de¬ 
cided, thera was no bar to the plaintiffs raising 
the point now. He did not deal in terms with 
the fourth explanation to eection 11 but 
possibly he had in mind the result of 
certain oases which have been decided both 
in Madras and' Allahabad, whore it has 
been laid down that, whatever may be the 
extent to -which an analogous doctrine to 
that laid down ia section 11 may be applied 
in execution cases, still the Explanations, as 
for example Explanation 4 and Explanation 5 
can have no application, to proseedings 
of that nature so as to bar the plaintiffs ia 
a subsequent suit from raising points which 
. have not been determined in tbe previous 
execution procoedings. When the matter 

carno beior&tbe Distritfc Judge, although * 
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question was raised based npon the doctrine 
of estoppel, no question was rais?d as far as 
appears from the learned Judge's judgment 
upon the point whish has now been argued 
before us in this appeal, and there s nothing to 
show that the point in fact wa9 taken before 
the learned District Judge. Had it been 
taken it would have been open to the^appellant 
before us to day to bring some evidence or 
some prcof that the point bad in faot been 
argued aod that the learned Judge omitted to 
deal with it. But it would appear, on reading 
the judgment of the learned Distriob Judge, 
that the point war never taken and, therefore* 
one must assume that it was abandoned. 
Now, when the matter same before the Judge 
of this Court, that point, whish I may say 
is the ODly pciat whish has bren argued 
before cs to day, a:d other points were 
urged. 'Abe learned Juige dismissed the 
appeal and in dealing with the point 1 have 
just referred to, he pointed out that it should 
not euseeed because for obvious reasons it had 
not been taken before the learned District 
Judge, and, therefore, the appellant ought not 
to be all >wed to revive it m appeal before him* 
With that part of the learned Judge’s judg¬ 
ment 1 entirely sonenr and that in itself would 
be suffisient to lead ui to dirmiss this appeal. 
I further think, however, that although the 
doctrine laid down in sestion 11 of the Civil 
Procedure Code relating to ret judicata may 
be applied, and rightly applied, in certain 
proceedings in execution arising out of the 
sabie judgment so as to put an end to liti¬ 
gation and may possibly ba applied in aertain 
•ases where separate suits have been brought 
raising points whish have already been 
. decided in execution oases fought between 
the same parties, still 1 do nob thinR that 
the special rules laid down in the Explanations 
to that section which go beyond the ordinary 
doatrino of ret judicata ought to be applied 
generally in execution cases. The High Court 
at Allahabad in the ease of Ralyctn tiingh v. 
Jag an t ratad (1) held that “if a judgment- 
debtor does not take exception to cue amount 
erroneously set forth in an application ldr 
the execution of a decree as being the turn 
due, he is not pc evented by the principle 
of ret judicata from doing so on a 
subsequent application for the execution of 
the. same decree”. It was argued in that 

• . j • 

(1) 30 Ind, Qas. 523; 37 A/689; 13 A.'Ju* J. 826. 


case that, by reaion of Explanation 4 to sec¬ 
tion 11 of the Code, the judgment-debtor not 
having taken the point in the first application 
for executicn of his decree was birred from 
taking the point in a subsequent application. 
The Court who delivered the judgment in 
that case, consisting of the Chief Justice 
and Mr. Justice Rafique, refused to accept this 
contention and refused to apply the principle 
laid down in Explanation 4 to section 11 to 
oasja of that nature. Again, in Madras in the 
case of Nilyananda Qantayet v. Oajapaii Vatu • 
deva De:u (2) tfce Coart refused to apply the 
law of ret ,udicata as laid dowo in Explanation 
3 of section 13 of the Code cf 1882, which is 
now Explanation 5 of’the present Code, to 
a ease where the plain iff bad been awarded 
by a decree possession of land together with 
mesne profits and applied in execution for 
delivery cf the lard and for some profits 
but was net awarded mesne profits by 
the executing Court. In fact, that Court 
made no reference to it in its decision and 
when the plaintiffs subsequently sprlied 
for mesne profits , they were met with the 
objection arising under what i* now 
Explanation 5 of section 11, and the Madras 
High Court lefused to entertain the argument 
based upon that Explanation in such a case. 
I see ro reason to differ from the principles 
laid down in tboee cases and, therefore, on 
this ground also • 1 think that this appeal 
should be dismissed. /The respondents are 
entitled to their costs of this appeal. • 

Adami, J,— 1 agree, ' 


R. 

(2) 24 M. 681; 


Appeal ditmisted , 
11.M. L. J. 3)3.: 


BOMBAY HIGH COURT. 

Second Civil AphaiNo. 494 of 1920. 
February 13, 1922. 

Freteni :—Sir Norman Macleod, Kt., Chief; 

Justice, and Mr. Justice Coyajee. 
SOMEbHVAR JETHABHAI DAVE ahd 
othus—Plaintiffs—Appellants 

vertut ■ 

SOMESHVAR GOVINDBAM JOSHI— 
f Dkfiniant—B ssroMDsaT. 
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aside — Alienee, right o f , to refund of consideration 
money. 

If it has been proved that a sale by a widow 
having a limited interest has benefited the estate 
by the payment of debts which, were binding on 
it, although the amount paid may not amount to 
the whole of the consideration money received for 
the property sold, the Court, when it sets aside 
the sale, will direct payment to the alienee to 
the extent of the benefit received by the estate, 
and it must follow that if the consideration money 
for the sale is found intact at the death of the 
widow, the estate has benefited to that extent, so 
that if the reversioner after the widow’s death 
wishes to have the sale by her sot aside, he can 
only succeed if he restores the money. 

Setond appeal from the deo'sion of the 
Joint Judge, Abmedabad, in Appeal No. 126 
of 1917, modifying a decree passed by the 
Subordinate Judge at Umreth, in Civil Suit 
No. 123 of 1915. 

•Mr. Af. K. Mehta, for the Appellant*. 

Mr. O. N. Thakor, for Respondent No. 6. 
JUDGMBNt.-There is only one question 
which arises in these two second appeals 
with regard to the direction of the Court 
below that defendant No. 4 should receive 
back the total sale price of Rs. 799 which 
be laid for the land which Sarasvatibai 
'salcbtj him without any legal necessity, as 
‘has r now been proved. It has bean found 
as a fact that the whole of this amount of 
Rs. 799 came to the hands of the executors 
of Sarasvatibai aftar her death. 

The appellants contend that ai the sale 
must be set asida as having baen made by 
the widow without legal neoesnty, the 
defendant is bound to hand back the prop¬ 
erty, while they can retain the pnrchas9 
price as belonging to the widow’s estate. 
There does not 89em to be any direct 
authority on this question, although, we 
think, the principles of eqaifcy provide the 
only answer the Coart shoald give. If it 
has been proved that a cale by a widow 
having a limited interest has bsneStei the 
estate by the payment of debts which were 
binding on it, although the amouut paid 
may not amount to the whols ofthecDnsi- 
deration money received for the property 
sold, the Court,, when.it sets aside the sale, 
will direst payment to the alienee to the 
extent ol the benefit received by the estate, 
and it mast follow that if the consideration 
money for the sale is foand, iafcast at the 
death of the widow, the estate has benefited 


to that exitfnt, so that if the reversioner 
after the widow’s death wishes to have the 
sile by her sat aside, he oau only succeed if 
he restores the money. It would be different 
if it could not be proved that the purchase 
money was still intaot in the estate. Bat 
in this case we are bound by the finding of 
fact by both the Courts balow, that the 
purchase money came to the hands of the 
executors. Therefore, it was only right that 
the fourth defendant, having been directed 
to hand baok the property which he purchase 
ed, shouM be entitled to the price he paid 
for it. Both the appeals fail aBd must ba 
dismissed with costs. 

Appealt dtsmissei, 

W ( 0# A* 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 393 or 1919, 

May 5, 1922/ 

Present: —Mr. Justice jPiggdtt and 
Mr, Justice/WlaUh, 

Mufti ALl JA£AR and another — 
Plaintiffs—Appillaiftb 
versus 

FAZAL HUSAIN KHAN and others— 
Defendants—Respondents. 

Specific Relief Act (I of 18779.8. 42 —Declaratory 
suit—Discretion of Court—Infructuous decree, setting 
aside of—Civil Procedure Code (Act V of 19089, s. 92, 
scope oh 

To grant a mere declaratory decree whioh is not 
calculated to produce any effect, anless as a stepping 
Btono to fresh litigation is contrary to the principles 
governing the proper exercise o i the discretion of a 
Court, in the matter of granting relief in a de¬ 
claratory suit, even where the express provisions 
of seotion 42 of the Specific Relief Act are not 
applicable. Such a decree is liable to be set aside, 
[p. 682, col. 2.] 

Obiter Dicta :— 

Per Waist l, J —Suits with regard to trusts relating 
to public charities must either be brought under 
seotion 92 of the Civil Procedure Code or they- 
c ann ot be brought at all. [p. 663, col, 1.3 

Per Piggott, J .—The proper view of seotion 92 
of the Civil Procedure Code seems to be that it ia 
intended to be an exhaustive statement of the law* 
applicable to suits based upon any alleged breach 
of any express or constructive trust, created for 
pnblio purposes of a charitable or religious nature, 
[p, 662, col. l.j 
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A suit asking for relief by way of a declaration 
regarding the invalidity of an alienation by the 
trastees of a public trust would seem to be covered 
by section 92 (lb clause <>t) of the Civil Proce¬ 
dure Code. [p. 662, col. I.] 

First appaal from a decree of the Se¬ 
cond Additional Subordinate Judge, Jaun- 

pnr. 

Dr. Surendro Nath Sen and Mr. Mukhtar 
Ahmad , for the Appellants. 

Mr. Peary Lai Bar<er;i y for the Respondents. 

JUDGMENT. 

PiGGGTr, J.—It is impossible to under* 
stand the questions raised by this first 
appeal without going back to the fact3 
of a previous litigation, determined by a 
decree of this Court, dated the 20 ;h of 
March 1914, and a subsequent fompromisa. 
One Ghazinfar Husain Khan, a Shia 
gentleman residing at Jaunpur, executed, 
sbor.ly bafore his death, a deed of endow¬ 
ment by whioh he constituted a trust fer 
public purposes of a obaritable and religi¬ 
ous nature and appointed three trustees 
for the management of the said ‘trust. 
The heirs at-law of the deceased founder 
of the trust brought a suit against the trus¬ 
tees sontestiDcr the validity of the entire 
transaction. Tho eventual result was that the 
deed of endowment was declared invel d 
and the heire-*t-law of Ghazanfar Husain 
Khan were found to be the rightful ownfera 
as regards the larger part of the property 
affected by the deed of endowmont but 
the r de^d -was affirmed in respect of a 
certain portion of the property affected. 
The.-trustees filed an application for leave 
ip appeal to His Majesty in Council and 
obtained drora this Court the necessary 
certificate entitling them to maintain such 
an' Appeal. While thi3 was pending, how- 
pvpr # a compromise was effected , between 
the .parties to that litigation, that is to 
say, botween the heirs-at-law of Gb6zanfar 
Husain Khan on the one side, and the 
trustees under the deed of endowment oj\ 
the other. Virtually, the iparties agreed 
to abide by the division of the disputed 
property :effected by the decree of this 
Court. 1 There remained, however, for de¬ 
termination the qusstion of the liability 
of the trustees for oost3 of the litigation 
and also for the mesne profits claimed by > 

the plaintiffs in that salt. The* trustee* 


[19 a 

were of opinion that they could not meet 
thfse »liim3 and could not save any 
portion of the trust property without mak¬ 
ing alienations of the said property. They 
disposed of the matter by selling a small 
portion of th9 trust property to the 
plaintiffs and mortgaging the remainder 
with possession for a certain number of 
years. The net result of the transaction was 
that the whole of the property oovered by 
the trust passed for the time being into the 
hands of the heirs at-!aw of Ghazanfar 
Hasain Khan, but subject to this condi¬ 
tion that, after the stipulated period 
the bulk of the property which 
(according to the decision cf this Court) 
had been mode the subject-matter / of a 
valid endowment, returned to the trustees 
to be used for the purposes set forth in 
the deed of trust. This litigation having 
been thus concluded, the present suit was 
instituted on the 20fch of September 1917. 
The plaintiffs are, two gantlsmen belong¬ 
ing to the Shia community residing at 
Jaunpur. They claimed to 6ua as v bene* 
fioiaries under the trust, in a representa¬ 
tive capacity, on behalf of all the other 
members of their community in that place 
who were equally interested with themselves 
in the administration of the trust. They 
have not obtained the permission of the 
Advocate-General, or of the proper officer 
appointed in this fcehelf in these provinces, 
to entitle them to maintain their suit 
under section 92 of the Code of Civil 
Procedure; but they have obtained from, 
the Trial Court permission under Order 
I, rule 8, of the Civil Procedure Code, tb 
maintain their suit in a representative 
capacity. Tho allegations made in the 
plaint are of a moat serious character and 
the object of the suit, on the very face of it, 
was to reverse the whole result of ihe 
previous litigation and, if prsfible, to 
recover for the purposes of the public 
trust iu question the whola of the pro¬ 
perty covered by Ghazanfar Husain Khan’s 
original deed of endowment. According 
to these plaintiffs, the trustees appointed 
by that deed of endowment bad been guilty 
of a series * of breaches of trust, all the 
more objectionable in character because 
they had besn cloaked by a pretence of 
honest zeal in the support of the endow¬ 
ment. It was suggested that the trustee* 
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r were from tbe Brat in collusion with tbo 
heirs of Ghazanfar Husain Khan ; that 
they did not honestly defend tbe suit 
brought by tbe said heirr, either in tbe 
Trial Court or in this Court; that the 
compromise which they eventually entered 
into was a dishonest one and that, in any 
case, the alienations effected by sale and 
mortgage in aosordanoe with the terms of 
that oompromise were outside the power 
of the trnstees and the making of thorn 
constituted a breach of trust on the part 
of the laiter. The Trial Court has, in 
effect, held that tbe plaintiffs are not 
ettitled to re-open ary of the questions 
determined by this Coort’s decree of the 
20 th of March lyi4 and that there 
seems no reaten for re-opening those ques¬ 
tions. It has sem) to a clear finding in 
favqnr of tie trustees, that they were 

not in collosion with the plaintiffs in that 
litigation aod that they defended tbe 
interests of the trust zjalouely and to the 
best of tbeir ability. As regards the 
•ompromise, however, the Oourt below lias 
some to the conclusion that the trnstees 
•onId not lawfully al'eaate by sale or by 
mortgage aDy portion of the trust property 
•without the sanction of some competent 
Court of civil jurisdiction, such sanction 
being necessary to represent and re place 
the r©rmis«on of the Qazi required by 
the ancient principles of Muhammadan Law. 
It has further been found that none of 
the orders passed by this Court, either 
the decree itself or the subsequent order 
upon the compromise, amounts to the 
granting of such permission. Upon 
tbe question raised, whether or not it 
was competent for bim.elf to grant BQ4 |_ l 
permission retrospectively, tbe leirned 
Subordinate Judge has doubted whether 
he o,nld give such retrospective sanation, 
bat has held that 01 the materials btfore 
him be could find do adequate grounds 
for doing so. The result has been that 
the greater portion of ihs plaintiffs 
.su't has been dismisiel, but that they 
.have been granted a d9crae which simply 
declares that the alienations of the trust 
property effected by way of sils and 
mortgage by two documents dated Juoe 
jbhe 14th 1915, exesnted in aciordincs 
.with the compromise, are invalid. We 

before us a petition of appeal by 


the plaintiffs, in which they challenge 
that portion of the decree of the Trial 
Court which has gone against thorn upon 
a great variety of ground j. It would 

seem, however, that these plaintiffs have 
fcuud tbemaelvei in difficulties over the 
maintenanc) of this litigation upon whioh 
they had sesn fit to enter ostensibly for 
the benefit of the entire community of 
which tte 7 ars members, Thsy bavo not 
found it possible to take the steps required 
by the rules of this Court in order to 
enable their appeal t) be effectively pro- 
secuted. They have not oaused to be 
translated or printed any papers or do¬ 
cuments on the record for the information 
of this Court and for the uio of their 
Counsel. The result if, that the learned 
Oouusel representing the plain! i ffs-appellants 
has veiy properly and vo»y candidly ad¬ 
mitted to ns to day that he is not in a 
position to argue this appeal baoause bis 
clients have not furnished him with proper 
materials for doing so. We do not 
think it is necessary for U3 to go into 
this matter farther. We hare read «o 
much of tie judgment of the Trial Court 
as involve! question! of l*w whioh are 
.hallenged in the plaintiff memorandum 
of appeal and on the material! before as 
it is q rite sufficient for as to Bay that 
we find no valid reason for interfering 
with the decree of the Ooort below on 
any of the grounds taken by the plaint- 

We have, however, before ne a petition 
of eroee-obje.tiona filed by the defendants 
trnstees under O. Xtil, r. 22 of the 
Code of Civil Procedure which contains 
one or two pleas going to the very root 
of this litigation. We have had the ad- 
vantage of hearing these pleas satisfactorily 
argued on both sides and we have come 
to the conclusion that they must prevail 
and that the suit before us ©light t0 
have boen entirely dismissed. The actual 
result of that suit as it stands is ob¬ 
viously most unsatisfactory. A cjrtain deid 
of sale and a carfcain mortgaga fcavs been 
declared invalid. The trustees themselyes, 
ft9 parties to the deed of compromise, ara pro¬ 
bably not entitled to taks any action upon 
this de»larati;n in the way of challeng¬ 
ing the right of the vendee or of the 
mortgages in possession, even snpposiog 
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that they feel inclined to do so. There 
is nothing in tbe decree of the Court 
below whieh lays the trustees defendants 
under any legal obligation to take any 
action of aDy s*rt cr kind, and there is 
no operative portion of the decree of 
v»hi«h tbe successful plaintiffi can take 
cut execution in order to obtain aDy result 
whatsoever. The coDfequerce is that we 
have Vefcre us a decree which, without 
seme further litigation, can lead to no 
practical coDicquences, Now, this result has 
really teen brought about by the frame cf 
tbe plaint ard the nature of the reliefs there¬ 
in olaimed. Those reliefs have obviously been 
fiamed in order to avoid the operation of 
section 2 of the Code of Civil Procedure. 
We entertain the gravest doubts whether a 
euit of this uature is maintainable at all, by 
two perrons in the position of these plaintiffs, 
without previous action taken under section 
£2 of the Code cf Civil Procedure. The 
proper view of that section seems to be that 
it is intended to be an exhaustive statement 
of tbe law applicable to suits baaed upon 
any alleged breach cf any express or con¬ 
structive tiuit, ere a* ed for public purposes 
of a charitable or religious r&ture. It must 
be remembeied that sub-section 2 of this 
cesticn sontains a provision introduced for 
the firpt time into the Civil Procedure Code 
of H08. The exprecs prohibition (subject 
only to a proviio which dees not concern 
us here) *' of any suit claiming aDy of the 
reliefs specified in sub-section (1) in respect of 
any such trust therein referred to, except 
in conformity with the provisions of that 
Bub- section was not to he found in the Cede 
of Civil Procedure as it stood before the 
year 1908. It may be contended that it is 
perfectly pcssihle, as the plaintiffs in the 
present case have attempted, to evade the 
provisions of sesticn 92, rub-section (1), by 
judioious1y‘ framing the reliefs sought so as 
to avoid tbe .operation cf that iub-eestion. 
Even if the r°i D t is fo he locked at from a 
purely tecbniesl poiit of view, it would seem 
that seme effect must be given to the words 
of clause (/») of the 6ub eecticn, which refer 
to the grantirg of such further cr ether 
relief bb the nature of the oase may require. 
It seen s Very difficult to hold that the 
relief hy way cf deslaraticn regarding the 
invalidity c'ftherrle ardnortgege in question 
in tb ; r 6u ; t could uct have been brought 


(1929 


within the provisions of section 92, anb-eectioU 
(1), dance (h) above referred to. We are 
content, however, to dispose of the matter 
by carrying the question one step further. 
In their effort to avoid the provisions of 
sub-section (1) the plaintiff have sought relief 
by way of a series of declarations. The des- 
laratioDB sought by them, and •erfcainly the 
only declarations astually decreed in their 
favour, are, as we have already pointed out, 
of such a nature that they are not ealeclated 
to produca any effest whatsoever unless it 
be as a stepping stone to a fresh litigation. 
The position thus arrived at is sontrary to 
the general principles governing the proper 
exercise eftte discretion of a Court in the 
matter of granting relief by way of declara- 
tion, even if it is not covered by the express 
provisions of *esfcion 42 of the Spetifii Belief 
Act. It is idle to contend that in the present 
suit the plaintiffp, assuming their allegations 
of fact to be true, oaull not have obtained 
effective relief by asking for the removal of 
these ti ns'ees, the appointment of other 
trustees, the vesting of the trust property in 
the new trustees so appointed, the taking of 
aocounts from the defaulting trustees and 
perhaps tbe settling of a scheme for the 
management of the truBfc. OE course, ary 
trustees guilty of such gross breaches of 
trast as those alleged in this plaint would 
pre. UTibly be liable to be removed ; but 
even if it was considered, after erquiry, 
desirable that the present trustees should 
continue in management of the fciusfc property* 
the Court would have been entitled upon a 
suit framed under section ' 2, snb section (1/* 
not merely to declare these transfers void, 
but to re pl»se tbe trustees in possession 
of the property. If it be suggested on 
behalf of the plaintiffs that they ere not 
affected by the proviso to section 42 of the 
SpeciBc Relief /st besause they could not, 
in the tuit at brought, seek further relief 
than a mere declaration, befog forbidden to 
do so by the provisions of section 92, sub¬ 
section (l) of the Civil Procedure Code, it 
seems a sufficient answer to say this* they 
ought to have availed tbemaelvis of those 
provisions and brought their suit in conformity 
with the same. For these reasons we are 
satisfied that the cross-objections must 
prevail. We dismiss the plaintiffs’ appeal 
and, on the objestions of the transferee 
defendants, we set aside the desree of 
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the Trial Court and dismici thia suit al¬ 
together, with costs against the pWintiff 
throughout, including fees in thia Ooort on 

the higher scale. 

Walbh, J.—I agree, and I agree ia sub* 
stance with the learned Jadge’s decision. He 
is probably right in the concluaionc which 
he has come to with regard to Muhammadan 
Law. Where he seems to have gone wrong 
is just this. The plaintiffs were in a 
dilemma. It the act of the trustees in 
entering into the compromise was a breach 
of trust because it offended against the 
general principle of the Muhammadan L\w, 
which is the only reason which the learned 
Judge gives be having found all the other 
allegations in their favour, the plaintiffs could 
not sue in resprok of it except under section 
92. If, cn the other hand, it was not a breach 
of tract, the plaintiffs had no cause of action 
in recpeot of the compromise, bo that, in either 
event, the plaintiffs were bound to fail, 

I agree that suits with regard to trusts 
relating to public charities must either be 
brought under secliou 92 or they cannot 
be brought at all. The Court has to look at 
the substance and not the form. It is easy 
to see that the relief in this case was 
carefully framed so as not to come within the 
reliefs speciBed in section 92 and, obviously, 
a Court wool! not lend itself to a dodge of 
this kinl adopted by a litigant for the purpose 
of evading ancient and salutary provisions. 
As far as l can see, the .main difficulty about 
section 92 is to bring certain classes of 
claimF, which persons are forced to make, 
within its terms. A person who wants to 
keep out of it is clearly acting mala fide, 


V. H. 




Appeal dienlisted, 
Coes Objections allowed. 


CALCUTTA HIGH COURT. 

Appeal fnom Order No. 294 op 1920, 
February 16, 1922. 

Present Mr. Justice Greaves and 
Mr. Justice Ghose. 

BAHfR DAS PAL and another— 
Defendants—Appellants 

re'sit8 

GIRISH CHANDRA PAL— Plaintiff 

—Respondent. 

Ros judicata— Dismissal of objection to execution 
proceeding for non-prosecution , effect of—Civil Proce¬ 
dure Code (Act V of 190V, O. XXI, r ICO 

under —Limitation—Limitation Act (IX of I9O0J, Sch. 

1, Art. 165 . 

The dismissal for nou-prosecution of an objection 
to an execution proceeding cannot operate as res 
judicata there being no decision with regard to the 
objection and no aotuat determination thereon. 

Article 165 of Schedule l t° the Limitation Aofc 
applies only to applications under (0. AA.I, r. IW 
of the Civil Procedure Code. 

' Appeal against aa order of the Additional 
District Judge, Hooghly at Howrah, dated 
the 27th April 1920. affirming that of the 
Subordinate Judge, Hiwrah, dated the 30th 

Auguit 1919. 

FACTS appear from the judgment. 

Baba Uonmathonath Ganguly, for the 
Appellants.-Toe present proceed, ngs are 
barred by r« judicata by rea oo of the fact 
that the reepordent did not pioceed with his 
obico ion ca> e wl iih h® tad Previously filed. 
Refers to Mungul Perthad v. Qn)a Kant (1). 
TheD again the period of limitation for an 
application 1 ke the presentbeing 30 day. 
under Article 165 of the S.hednle to the 
Limitation A.t, the pro.eedings are clearly 
barrtdfcy limitation. See Ratnam Aigar v. 
Krishna Dan (2). And lastly, my gney. 
ante is that the Executing Court has wrongly 
alteied the decree. As an Execution Court 
it had no power to amend the decree. If 
any amendment was necessary, it could only 
be done hy the Court which passed the 

d6tr66* 

Dr. Jadur.at’i Kan.ilal, for the Respondent, 
was not called upon to reply. 




(1) 8 C. 61; II 0. L. B. 113; 8 L A, 128; 4 Sat. P. 
D -(Wh. et °p. WlSlU J- 75, 7 Ini Deo. 

[if. f.) 706. 
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JUDGMENT.—This is an appeal by the 
defendants against a decision of the Additional 
District Judge sffirmirg a decision of the 
Snbordinafe Judge. The respondent in the 
present appeal, sometime ago, instituted a suit 
for deelaration of his title to, and for posses¬ 
sion of, the land included in the present exe¬ 
cution case. Now the suit was compro¬ 
mised and a decree was passed and the pre¬ 
sent appellants took out execution in respect 
of that decree and certain plots were seized. 
The preterit respondent made an ohjecticn 
but on the 11th December 191b when the 
objection was brought od, apparently wbat 
happened was was that the present respond¬ 
ent said that be would not proceed with the 
case. We cannot 6nd tbat there was any 
deoision with regard to the objeotion or aDy 

actual determination on tbe point. 

# * | • . | «• 

% # 0 s C 

Three questions are urged before us on 
behalf of the appellants, firstly, it is stated 
that these proceedings are barred as tbe 
matter ia res judtcaia by reason of tbe dis¬ 
missal of the respondent's objection on the 
^lth-December 1915. We think this point 
is net well founded having regard to the fact 
that there was no decision with regard to the 
objection and no actual detei miration thereon. 
Secondly, it is urged tbat under the provisions 
of Artiele 165 of tbe Indian Limitation Aot 
the present proceedings, whioh have been 
treated as an application under section 47, 
Civil Procedure Codr, are barred. The 
learned Additional District Judge points out 
that Article 165 applies only to applications 
under O. XXI, r. ICO and with this 
view we agree. Then, Ihiidly, it is stated 
that the Executing Court has wrongly altered 
the dierte with regal d to a particular plot, 
!Now it dors rot appear tbat this point was 
raised in the Tower Appellate Court althocgh 
it was raised in the First Court. But reading 
the judgment of tbe Subordinate Judge, it 
seems to rs that *11 that he las done is to 
construe ll e d.cree and net in faet to alter it. 
This poiLt accordingly fails end the appeal 

must stand dismi.sed. 

i * 

A crets ob.ei ion ha9 teen preferred cn 
■.bakslf'rf the respc ndents, and it is urged 
before t s tbat the -learned AddilioDel Dis- 
•fritt Jrige t-as 'tet o6na;d'er£d • the erbse- 
nhjection that wU9 frafsed J by the present 
leepondentB before him. But he does refer 


in his judgment to the ero$8«objection with 
regard to certain 6trip of lard. Then be 
goes on to say : ‘very little has been said 
against this deoision on the merits. The 
map prepared by the Commissioner and the 
facts set forth by the learned Subordinate 
Judge seem to me to be conclusive.” Now, 
we think that there is no doubt that in this 
portion of bis judgment be was dealing not 
only with tbe contentions raised by tbe pre¬ 
sent appellants but also with the oross- 
objeefcion tbat was raised before him by tbe 
present respondent. This beieg sc, although 
he has only dismissed tbe appeal and has not 
expressly dismissed tbe «rcs9 objestion, we 
think that he .did consider tbe cros9-objeotion 
and came to a conclusion with regard to it. 

The cross-objection accordingly fails. 

We make no order as to costs. 

B. N. 

. . Appeal and OrosS'objection dismissed. 
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PATNA HIGH COURT. 

' Civil Revision. No. 209 tr i9£l; 

January 29, 1922. 

Frennt :-Mr. Justice Jvrala Prasad. 

The G. I. P. RAILWAY COMPANY— 
Dip>5*da\t No. 2 — Pit.t:oke3 • 

<v ve sue 

Messrs. J1TAN RAM-NIRMAL RAM— 
Plaintiff—Oppositi Pabtt. 

Railways Act (IX of 1890J, ss. 72 to 76 — 
Carriers Act (III of 183 = j — Contract Act (IX 
of 1872J, ss. 151, 16?, 161 —Railway Company— 
Bailee—Common carrier—Liability Jor loss of goods— 
Risk-Notes Form A and B, effect of—Wilful neglect — 
Onus—Consignee to set forth particulars constituting 
neglect—Civil Procedure Code (Act V of 1903), 
O. VI, r. 4. 

A Bailway Company becomes a bailee under 
sections 151, 152 and 161 of the Indian Contract 
Act of 1872 and are common carriers under the 
Carriers Act, and would be liable for the loss. 
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destruction or deterioration of any consign* 
lnent either wholly or in ' part of any goods 
consigned to them, and they aro required > to 
deliver the goods so consigned to the consignee 
in the condition in which they were consigned to 
them, [p 666, col. 2.] 

This ordinary liability of a Railway Company 
under sections 72 to 76 of the Railways Act is 
intended to be limited by the special agreement 
between the Company and the consignor embodied 
in Risk-Notes A and R, and the consideration for 
limiting the liability of the Company is the re¬ 
duction of the ordinary tariff rate, [p, 6C6, ccl 2.] 
The Railway Company under the Risk-Note is, 
therefore, liable only for the loss of one or more 
Complete packages due to the wilful neglect of its 
servants, transport agents or carriers employed by 

them. [p. 666, col. 1.] .... 

The Risk-Notes A and B fulfil the conditions 

- for rendering a contract valid, and, therefore, the 
parties are bound by the contract embodied in the 

Risk-Notes, [p. 666, col. 1.] 

The onus of proving wilful neglect and default of 
the Railway Company and thereby fixing the 
liability upon it must necessarily rest upon the 

plaintiff. £p 666, col. 1.3 . 

A plaintiff, in order to succeed in an aotion 

for compensation for the loss or deterioration of the 
goods consigned to the Railway must also sot forth 
• all the particulars constituting the wilful negleot 
or default of the Railway Company, which occa¬ 
sioned the loss or deterioration, as is required by 
O. VI, r. 4 of the Civil Procedure Code. fp. 66b, 

col. 1.] ? 

SheoBarat Ram v. Bengal and North - WesternRailway 
Company , 16 Ind.Cas.66; 16 C. W. N.766. East Indian 
Railway Company v. Nilkanta Roy, 22 Ind. Cas. 679; 
41 C. 576; 19 0. L. J. 142; 19 C. W. N 95, Agent, East 
Indian Railway Company v. Ajodhya Piasai, 49 Ind. 
Cas. 498: (19.9) Pat. »50, East Indian Railway Com - 
pany v. Nathmal Behan Lai , 39 Ind. Cas. 130; 39 A. 
418; 15 A. L. J. 321, Magan Lai Purshotamv. Bombay 
Baroda and Central India Railway Co., Rail. Cas. 36, 
Bombay Baroda and Central India Railway Co. v. 
Ambalal 9ewuk Lai, Rail. Cas 48, referred to. 

Application against decree passed by the 
Subordinate Judge, Gays, exercising powexs 
pf a Smell Cance Court Judge. 

Mr. 8. N. Bose , for the Petitioner. 

Messrs. Kulioont Sahay and Kailaspaii, for 
the Opposite Party. 

JUDGMENT.—This is an application 
tinder section 25 of the Provincial Small 
Came Courts Act against a decree passed by 
the Subordinate Judge of Gaya, exercising the 
powers of a Judge of the Sm*li Cause Coart, 
Against the G. I. P. Railway Company for 
compensation on amount of loes of a 
complete package out of a consignment of 
16 bales of cotton yarn under R. R>. No. 
<.6047*11, invoice No. I on the 5th June 
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1920, delivered to the Railway for carriage 
by goods train and to be delivered to the 
plaintiff at Gaya. The consignor, at the 
time when the goods were made over to 
the Railway Company at Madan Mahal, 
signed what is known ai Risk-Notes A 
and B. Under the Risk-Note the consignor 
paid a special reduced rate instead of the 
ordinary tariff rate chargeable for such 
a consignment and in consideration thereof 
he agreed that the Railway Company shall he 
“free from all responsibility for aDy loss, 
destruction, deterioration of, or damage to, 
the said consignment, from any cause 
whatever except for the lops of a complete 
consignment or of one or more of complste 
packages forming part of a consignment, 
due either to tho wilful neglect of 
Railway administration, or to theft by or 
to the wilfnl neglect of its servant?, transport 
agents or carriers employed by them, before, 
during, and after transit over the said 
Railway or other Railway line3 working in 
connection therewith ” 

The Risk-Note B further provides that the 
term “wilfnl neglect mentioned therein shall 
be held not to include fire, robbery from 
running train o? any othsr unforeseen event 
or aciident.” 

The effeoi of the Risk-Notes A and B is 
to limit the ordinary liability of the Railway 
Company under sections 72 to 76 of the 
Indian Railways Act, (Act IX of 1890). The 
Railway Company becomes a bailee under 
sections 151, 152 and 161 of the Indian 
Contract Act of 1872 and are common 
carriers under the Indian Carriers Act. To 
state briefly, the Railway Company would 
b9 liable for the lois, destruction cr deteri¬ 
oration of any consignment either wholly or 
in part of any goods consigned to tbsm, aid 
they are required to deliver the goods so 
consigned to the consignee in the condition 
in which they were onsigned to them. This 
ordinary liability noder sections 72 to 76 of 
the Act is intended to be limited by the special 
agreement between the Riilway Company 
and the consignor embodied io Risk riotes 
A and B, and the consideration for limiting 
the liability of the Railway Company is the 
reduction of the ordinary tariff rate. Sach 
an agreement has been saved by , olax:e (2) 
of eeotion 72, which says;— 
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“An agreement purporting to limit that 
responsibility (of olaupe 1) shall, as far as 
limitation, be void, unless it is in writiog 
signed by or on behalf of the person sending 
or delivering to the Railway administration 
the animals or goods, and is otherwise in 
a form approved by the Governor-General in 

Council.” 

The Ritk Notes A and B falfil the sondi- 
tions for rendering the sontrast valid, and, 
therefore, the parties are boand by the con¬ 
trast embodied in the Risk-Notes, The 
Railway Company under t^e Risk-Note is, 
therefore, liable only for the loss of one or 
more somplete packages due to the wilful 
neglect of its setvaDtp, transport agents or 
cirriera employed by them. The plaintiff, 
therefore, in order to succeed in aD nation 
for tompensation for the loes or deterioration 
of the goods consigned to the Railway 
must set foith a 1 the particulars constituting 
the wilful ncglest or default of the Railway 
Company, which occasioned the loss or 
deterioration as is required by O. Vf, 
r. 4 of the Civil Procedure Code. Tfce 
plaintiff is farther required to substantiate 
by evidense the case of wilful neglect or 
default on the part of the Railway Company 
and its servants. Id other words, the onuj 
of proving wilful naglist and ^ ei o f 1,^ ® 
Railway Company and thereby 6xiog the 
liability upon it must nesessarily rest npon 
the plaintiff. No doubt without the Risk- 
Note the plaintiff need not have proved be¬ 
yond the less or deterioration of his goods 
and the pnus would have been entirely upon 
the Railway Company under sections 7 2 to 
76. This view has now baen settlod by a 
stiicg of authorities: Shfo Barat Ram v. 
Ber.gal end Xorth Wettern Railway 

Company (1), East Indian Rii'way Com - 
pang V. Eiilkanta Roy (2), Agent, East 
Indian Railway Company v. A.oihya 
Pratad (3), East Indian Railway Company 
V. Nathmal Behari Lai (4), Magan Lai 
Purshotam v. Bombay Baroia and 

Central India Railway Co. (5), Bombay 
Baroda and Central India Railway Co. v. 
Ambalal Sewak Lai (6). 


(1) 16 Ind. Cas 66; 16 0. W. N. 766. 

(2) 22 Ind. Cas. 679; 4L O. 676; 19 C. L. J. 143; 

(3) 4W Ind. Cas. 498; (1919) Pat. 160. 

(4 39 -Ind. Cas. 130; 39 A. 418; 15 A. L ■*. 321. 
(6) Rail. Cas. 36. 

16 ) Rail- Cas 48. 
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The distinction between a one instituted 
under sections 72 to 76 of the Indian Railways 
Ast, and that based upon the Risk Notes A 
and B has been dealt with in almost all the 
aforesaid authorities. In the ease of East 
Indian Railway Company v. Kanak Eehary 
Haidar (7), it was held that the cases under 
sections 72 to 76, tit*,, Surendra Lai Ohaudhuri 
v. Secretary of State for India in 
Council (8), and 8esham Patter v. Moss (9), 
do not apply to the tase arising under the 
Risk Notes A and B. The fasts of the present 
case appear to be exactly similar to those 
in Toonya Ram v. East Indian Railway 
Company (10), where a detision such as that 
arrived at by tfce Small Cause Court Judge 
in the present case was set aside npon the 
ground that the onus was wrongly placed 
upon the Railway Company instead of upon 
the plaintiff. The Judge of the Small Cause 
Court in the present case appears to be under 
a misappebension of the scope of the plaintiff’s 
suit. In the plaint no charge was laid 
against the Railway Company of wilful 
neglect or wilful default whish occasioned 
the loss of the paokage in question. Far Ie9« 
was.there any ciroumstanse or faot disclosed 
in the plaint constituting wilful negl ct or 
default sash as is enjoined by O. VI. r. 
4 to be stated in a suit breed upon wilful 
neglect or wilful default. That the Jndge 
was under a misapprehension is also apparent 
from the entire absense of the words wilfnl 
negleet or wilful default in his judgment. He 
does not come to any Bndiog that the loss of 
the plaintiff’s goods wan due to the negligence 
of the defendant CrmpaDy ; in fast, he does 
not refer to aDy evidense on behalf of the 
plaintiff bearing upon the less of the goods 
du9 to the neglig6n«e of the defendants. Hs 
simply says— 

“From the statement of Ram Prasad it 
appears that the lofs was caused at Madan 
Mahal whish is a station of the second 
defendant.” 

He further admits that the goods were 
covered by the Risk Notes A and B, but be 
wrongly holds that these Notes would not 
exonerate the Railway Company in oase of 
a loes of a complete consignment, and] this 


(7) 44 Ind. Cas 691; 22 O. W. N. 622. 
(8» 38 Ind. Gas. 702; 26 0. b. J. 37. 

(9) 17 M. 445; 6 Ind. Dec. (n. s.) 308. . 

(10) 80 0. 267; 7 C. W. N. 370. 
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shows that the learned Judge of the Small 
Cause Court perhaps dil not read the Riek 
Note (Exhibit B) whish deals with the loss of 
a eomplete consignment or a complete package. 
He has treated the ease as if it was under 
eestions 72 to 76 of the Indian Railways Act 
and consequently he has fallen into the 
oommon error of throwing the onus upon 
the defendant instead of upon the plaintiff. 
This very point has been dealt with in the 
eases quoted above* and there is no authority 
to the contrary. 

I wonder whether the eases sited above 
were plased before the learned Judje of 
the Small Oanse Court, or his attention was 
ever dirested to the distinction between the 
eases under eestions 72 to 7G of the Indian 
Railways Ao fc , and the Risk Notes A and B. 

In terms of the order passed ia the 
ease of Toonya Ham v. East Indian Rail * 
way Company (10), I hold that the decree 
passed by the learned Jndge of the Small 
Cause Court against the Railway Company 
is wrong in law and ought to be set aside 
under section 25 of the Provincial Small 
0ause3 Act. 

The Rule is accordingly made absolute. In 
the oiroumsUnsrs of the ease, there will be 
no order ac to coats, eash party bearing its 
scats tbreughout. 


N. H. 


Rule mace absolute . 


BOMBAY HIGH COURT. 

FiftiT Civil Apical No. 223 of 192’, 
February 17,1922. 

T resent Sir Norman Maclsod, Kt,, 

Chief Justice, and Mr. Justice Ooyajee. 

Bat KARIMABIB1 DAUDBHAI—« 
Plaintiff—Appillant 
versus 

ABDEREHMAN SAYAD BANU— 

UlFBMDANT—RSSPONDIST. 

Specific performance of contract lor sale — Decree- 
Execution — Defendant , whether can execute decree 
Civil Procedure Code (Act V of 19089, s. 2 (3), 
effect of, 

% 

A decree for specifio performance of a contract 
to sell property is capable of. being executed by 
the defendant as well as by the plaintiff, so where, in 


auch a case the plaintiff refuses to take the salo-doed, 
and pay the consideration money, the defendant is 
entitled to come to Court and ask for the pay- 
raent to him of the consideration money for the 
purchase on his tendering a sale-deed. [p. f68, 

col. 1.) 

First appeal from the decision of the 
First Class Subordinate Judge, Sira*, in 
Darkhast No. 51 of H21. 

Mr. Q . N. Thakor, for the Appellant. 

Mr. M, B. Dave, for the R99pondeDt. 

JUDGMENT.—The plaintiff in Suit No. 
264 of 1919 in the First OUfs Subordinate 
Judge’s Court at Surat obtained a decree for 
specific performance of a oontrait to sell 
immoveable property. The fallowing order 
was passed : 

“it is ordered that defendant No. 1 do 
exccu'e to the plaintiff a sale-deed in respect 
of the property, the rubjec matter in suit, for 
Ri. 7,200. In dsfault on hie part, the plaint¬ 
iff do apply for execution of the came. The 
plaintiff do deposit in the Court Re, 6,449 
beiog the balance of the pnrehase-money 
due at the foot of the agreement, the subjeot- 
matter of this suit. On his doing so, the 
plaintiff do take possession of the house, 
the subjest-matter of this suit after the 
execution of the nesessary sal -deed. But 
he is mt to take possession before that, 

The defendant No. 2 do take Rs. 4,741-8 0 
out of the said Re. 6,44 \ and be do give over 
the balanse to defendant No. 1. The docu¬ 
ments lying in Court of defendant No. 2 
(three mortgage-deeds) be given to the 
plaintiff. The plaintiff do also take the agree¬ 
ment given in writing to defendant No. 2 ty 
the plaint ff and defendant No. 1. 

The second defendant was the mortgagee 
from the first defendant. It also appears that 
the same property was the subject-matter 
of Civil Suit No. 217 of 1919 filed by one 
Ismail against the present defendants, the 
present plaintiff not being a party, and it 
appears that in that suit, after the decree 
in Suit No. 264 of 1919 had been passed, 
Ismail got a decree diresting the defendants 
to give him possession of the suit property on 
Ismail's paying them R9. 4,003. 

In consequence of the decree in Suit No. 
217 of 1919, the plaintiff was not anxious to 
get a ga’e deed from the defendants. The 
defendants were anxious to get the money 
whish had been deposited in Court, and were 
perfectly willing to give the plaintiff a sale- 
deed. The defendants consequently took oat 
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Darkbaet No. 51 of 1921, The plaintiff 
opposed any astion being taken on the 
Darkbast on the ground that the defendants 
were not decree-holders as defind in eejtion 
2 (3) of the Oivil Procedure Code, so that 
they had no right tc file the Darkhast. This 
contention was overruled by the First Class 
Subordinate Judge who directed that the 
plaintiff should get a sale-deed which the 
defendants were willing to pass, and should 
get por session. The defendants should get 
the money as decreed in their favour on 
passing the deed and giving possession. If 
the plaintiff refused to take the deed and 
possession within a reasonable time, defend¬ 
ants were to be at liberty to apply to the 
Court for suoh orders as they were entitled 

to. * • i 

Now, it 6eems to me on general principles, 

leaving aside altogether the dealings betwcea 

the defendants and other parties, that' the 

decree for specific performance was capable 

of being executed by the defendants as well 

as by the plaintiff. If this were not so, it 

would follow that if a plaintiff who has* 

obtained a decree for specific performance, 

refuses to taka the sale-deed and pay the 

consideration money, the defendant is left 

with no rtm9dy whatever, while, owing to 

the decree passed against him, he would 

still be debarred from dealing in any way 

with the suit property. We think it is clear 

in such a cape that a defendant would be 

entitled to come to Court and ask for the 

payment to hiip of the consideration money 

for the purchase on bis tendering a sale- 

deed. We think the order made by the 

Judge in the Court below was a perfectly 

correct order and that the defendants 

came within the definition of decree-holder 

in section ‘2 (3), Oivil Procedure Code. 

If tbe plaintiff in a suit for specific 

performance, after laving obtained a 

decree, discovers or is apprehensive that 

tbe defendant cannot give him a good 

title, then it seems to me his proper oourse 

is to apply to tbe Court that prsesd the 

decree for a review, or, in the alternative, 

it may be-open to him to file another suit 

against the defendant to set aside the 

pievions proceedings. The appeal must be 

dismissed with costs. - 

W C a. 

' Appe it diamitsel. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 222 of 191P, 

January 30,1922. 

Present :—Mr, Justice Piggott and 
Mr. Justise Walsh. 

OHATUR BHUJ and another— 
Plaintiffs—Apfellcnts 
xenus 

GOB1ND RAM and others — 
Defendants—Respondent.?. 

Hindu Law—Antecedent debt-Pre-emption decree , 
money required for—Mortgage of ancestral property 
to pay off the decree —Ancestral property, liability of. 

A pre-emption decree merely gives the decree- 
holder the option of acquiring certain property at 
a certain price. He is npt thereby laid under any 
obligation to acquire that property. Consequently 
money required to satisfy such a decree is not 
an antecedent debt due from the decree-holder, 
and, therefore, if the decree-holder hypothecates 
joint ancestral property in order to take advantage 
of the decree, the hypothecation is not binding 
on the family property as having been made to pay 
off an antecedent debt. [p. 669, col, 2.J 

To give true effect to the doctrine of antece¬ 
dency in time, there must be real dissociation in 
fact. [p. 670, col. I.] 

Nathu v. Kundan Lai, 8 Iud. Cas. P36; 33 A. 212; 7 
A. L. J. 11S2, dissented from. 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cas. 
2S0; 39 A. 437 at p. 449; 21 C. W. N. 69Sj 1 P. L. W. 
657: 15 A. L. J. 437: 19 Bom. L. R. 49§; 26 0. L. -T. I; 
33 M L. J. 14; (1917) M. W. N. 439; 22 M. L. T. 22, 
6 L. W. 213, 411 A 126 (P. C.), followed. 

First appeal from tbe decision of the 
First Additional Subordinate Judge, Aligarh, 
dated tbe 29th of March 1919. 

Mr. Oulzari Lai , for tbe Appellants. 

Messrs. S. K, Dar and Panna Lai , for the 
Respondents. 

JUDGMENT. 

Piggott, J.—The plaintiffs, who are 
the appellants in this Court, sued Gobind 
Ram and his minor sods upon two mort¬ 
gages of tbe 9th of September 1911 
and the 25th cf June 1912. The ques¬ 
tion in issue in the Court befqw and 
again iu tkij Court was whether the joint 
ausestral property in the hands of Gobiod 
Ram eau be made liable for the whole, or for 
aDy part, of the consideration under these 
two deed). The cs3ential cirsumstantes are 
as follows : On the 20th of Jalr l$tl 
Gobind Ram bad obtained a pre emption 
decree entitling him to acquire sertain prop¬ 
erty in a village sailed Loharra, on con d it ion 
of bis depositing a sum of Rs. 1.072, within 
a prescribed time. He borrowed this amount 
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frcm the plaintiffs nnder the deed of Septem¬ 
ber the 9th, 1911, by hypothecatin'? nnder 
the raid deed not only the share in village 
Loharra which he proposed to acquire, bnt 
also sertain ancestral family property in his 
hands. He did not sonfine himself to raising 
the money neaessary to acquire the property 
in Loharra nnder the preemption desree. 
He borrowed Rs. 1,246 more in order to pay 
off 2 promissory*notos. He acknowledged the 
previous reeeipt of Rs. 82 for incidental 
expenses and other unspecified necessities 
and he was paid Rs. 1,100 in cash and on 
registration. The total oonsideration for this 
bond, therefore, crimes to Rs. 3,500. Snbse- 
qnently, there was an appeal in the pre¬ 
emption ease and the result was that, in 

a 

order to secure the benefit of the pre-emption 
desree, Gobind Ram had to pay a farther 
sum cf Rs. 750, For this purpose, he 
executed the second of the two mortgages in 
suit for a nomial consideration of Rs. 800 of 
which Rs. 45 was received in cash and Rs. 5 
was set down as due on account of the 
interest on the older bond of September, 
the, 9th, 1911. The Conrt below has held 
that the property acquired by Gobind Ram 
in' village Loharra is liable for the full 
amount of the debt due under both mort¬ 
gages according to their terms, and this 
ftodtng is not challenged by the defendants. 
With' regard to the remainder of the con¬ 
sideration, the rinding is that two antecedent 
debts due under a promissory note, for a 
total £ urn of Rs. 1,246 were in fact paid 
up ont of the consideration of Rs. 3,500 
received under the bond of September 
the 9th 1911. Consequently, the whole of 
the property hypothecated nnder the deed, 
including the joint ancestral family prop¬ 
erty, has been made liable for this amount. 
To this part of the decree again, the defend¬ 
ants have submitted. The appeal before 
us. is by the plaintiffs. They sontend : 

Firstly, that the joint ancestral family 
property onght to have been made liable 
at least for the two sums of Rs. 1,072 apd 
Rs. 750 appliad to the satisfaction of the 
pre-emption decfee. Secondly, that the iom 
of .Rs. 1,100 paid in cash at the registra¬ 
tion of the older deed was, in fact, borrow¬ 
ed in order to pay off the antecedent un**, 
■emred debts and was applied to that pur¬ 
pose. On the - first point, there is one 
Wllioritf 61 this Court, the oase of^ Nathu 


v. Kundan Lai (1), which appears to sap- 
port the contention of the plaintiffs, We 
do not think that this decision can be 
regarded as good law in view of the sub¬ 
sequent pronouncements of their Lordships 
of the Privy Ooonoil on the question of 
antecedent debt to which it is not necessary 
for us to refer in detail. When all is 
eaid and done, the pre-emption decree 
merely gave Gobiod Ram the option of 
acquiring sertain property at a certain 
price. Ho was laid nnder no obligation to 
acquire the property unless he ahose. It 
seems tc ns that it would be very dan¬ 
gerous to hold that the money required 
to satisfy the pre-emption decree was an 
antecedent debt dne from Gobind Ram 
on the date on which each of these mort-< 
gages respeatively was exeouted. 

On the second point, we have come to 
the conclusion that we cannot come to a 
decision without exercising our power nnder 
O. XLl r. 27 of the Civil Procedure Code 
to call for certain further evidence. We find 
that, as early in the trial of the suit as the 
29fch of January, 1919, the plaintiffs had m&da 
a full disclosure of their case regarding this 
item of Rs. 1,1C0. They mentioned the names 
of four creditors of Gobind Ram for whcss 
satisfaction they allege the money to have been 
borrowed and who they allege to have baen 
actually paid off by means of this money. 
The case was set down for hearing on 
the 20th of March 1949 and, on the 7th 
of March the plaintiffs applied for 
sommoDses to issue against the four credi¬ 
tors whom they had already named to the 
Conrt. Summonses were duly served but 
the witnesses in. question did not present 
themselves before the Conrt at the hearing 
of the 20th of March 1919. The plaintiffs 
applied for an adjournment Co enable them 
to summon these witnesses but were refused. 
We cannot agree with the Conrt below that 
there were any laches on the part of the 
plaintiffs in this matter. So far as appears 
from the record, they did their bdst to get 
these witnesses before the Court. We think 
this is a case in which the Coart from whose 
decree the appeal before as is preferred has 
refused to admit evidence which ought to 
have been admitted. We accordingly send 

(l) 8 lnd. Cas. 836; 33 A. 2i2; 7 A. L, J. 1183, * 
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down the ease to the Conifc below with diree- 
tioni to afford the plaintiffs a further oppor- 
tunity of requiring the attendance of those 
four witnesses io such manner as they may 
think proper. The witnesses should be 
directed not merely to attend the Court to 
give evidence, but to bring with them any 
doauments in their possession relating to 
tbe alleged transactions between them and 
(Jobind Ram. When this evidenae has been 
duly reaorded the record should be returned 
and sent down for further hearing of the appeal 
to this Court on the earliest convenient date. 
The four witnesses in qaestion are Bal 
Makuud, Ganga Natb, Mansnkh Ram and 
Jai Jai Ram mentioned in the Court s rubkar 
of the ‘29th of January 1919 and summon¬ 
ed at the trial under the plaintiff’s appliaa- 

|ioD of the 7th of March 1919. 

Walsh, J.—I agree. With referenda to the 
ease of Nathu v. Kunian Lai (l) which 
has been relied on. I find a difficulty in 
following the reasoning centained in tha 

judgment. 

Whatever else it may be, a condition 
providing that the payment of a sum of 
money shall depend upon enforoing or taking 
np a pre-emption decree is aertainly not a 
debt. The transaction, no doubt, wa9 
anteaedent, but it doei not result in debt. 

There is no person to enforae it it the 
pre emptor does not. ahoose to aat upon this 
plea. I entirely agree with what my brother 
has said that the passage in the judgment of 
their Lordships of the Privy Council 

Bim Ohandra v. Bhup Singh (2) clearly 
shows that the deaision in Nathu v. Kundan 
Lai (1) ought not any longer to be followed. 
M In truth” run9 tha opinion of Lord Shaw to 
give truB effect to thedootriue of anteaedenay 
in time there must be also real dissociation 
in faat.” In Nathu v. Kunian Lil CD and 
in the aaie before us, there is not only no 
B aah dieaoaiation in faat, but there is the 
moat intimate aasoaiation. In the previous 
decision of this Ooart, relian.e was pla.si 
in the judgment upon the fact that the 
•ondition of the dearee had been aatually 
complied with and the proparty had been 
acquired as the result of the money borrowed 


(2) 39 Ind Cas. 280; 39 A. 437 at p. 449; 21 0, W. 
•N B98* 1 P. L. W. 657; 15 A. L. J. 437; 19 Bom. L. B. 
Sg.M O.U J. Is 33 M.L.J. 14, (1917) M. W.N. 
430/ Me h% Tt 2J| OXda -W. 213* 44 I. A. A26 0# • 



in the mortgage transaction whiab waa iu 
question. That eeems to me to be exactly 
the vise against whiah the Privy Counfil 
have warned the Courts of India. Oa 
the other hand, it seams to me that the 
decision in Kapildeo v, Thakur Fraud 
(3) marks very elsarly the other side of 
the dividing line, there being in that case 
an obligation incurred anteaedent in time 
and dissociated in faat, either to tak9 up the 
purchase at auction or to pay compensation 
for default, 

n. h. & s. n. Order accordingly . 

(3) 21 Ind Caa S68; 33 A. 17; 11 A. L. J. 931. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 25S3 op ld20. 

Marah 10, 1921., . 

Preient: —Mr. Justice Marfcineau. 

DYALA AMU others— Plaintiffs 

—Appellants, , 

versus 

HlRU AND OTHERS —DEFENDANTS — 

Respondents. * * • 

Civil Procedure Code (Act V o) 1903^, O. XLlIt 
as amended by High Court — Appeal . second, memo¬ 
randum of, unaccompanied by First Court's judgment 
— Presentation , validity of. 

•V t \ 

The presentation of a memorandum of seppnd- 
appeal to the Lahore High Court unaccompanied by 
a copy of thfe judgment of the Court of first instance, 
as required by r. 2 added by the High Court to 
O. XL1I, of the Civil Procedure Code, is not a valid 
presentation, 

Seaond appeal from the decree of the . Ad* 
ditional Judge, Kangra at Dharamaala, dated 
the 31st May 1920, reversing that of the, 
Tahsildar, exercising the powers of a Munsif, 
3rd Class, Hamirpur. District Kangra, dated, 
the 25th February 1920. 

Lula Mehr Ohani Mahajan , for the Appal* 
lants. 

Lula Jag an Nath , for the Respondents. 

JUDGMENT.—This is a second appeal 
from an appellate decree of the 31st May 
1920, and a preliminary objection is taken 
for the respondents that the appeal was not 
properly presented till after the expiry of 
the period of limitation. 

The appeal was first presented on the 
28th September 1920, the day on whiah the 
Court opened after the vacation. It waa 
accompanied by copies of the lower Appellate 
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Court’s judgment and deoree, but not by a 
•opy of the judgment of the First Court, and 
it was accordingly returned to the appellant’s 
Counsel, who filed it again on the 17th 
November with a copy of the First Court’s 
judgment attached. 

On the 17th Oitobar 1919 O. XLII of 
the Civil Procedure Code, relating to appeals 
from appellate decrees was amended by the 
addition of rale 2, which provides that 
in addition to the copies specified in O. 
XLI, r. 1, the memorandum of appeal shall 
be accompanied by a copy of the judgment 
of the Court of first instance (P. G. Notifies* 
tion No. 4685 G., dated the 17th October 

1919). 

It is clear that the appeal in this case 
was not properly presented on the 28th 
‘September, as it was not accompanied by a 
copy of the judgment of the Court of first 
instance as required by r. 2 of O. XLI1, Chunu 
' lal Jelhabhai v. Dahyabhai Amulakh (1), 
which ia cited on behalf of the appellants, 
does not help them. 

There was no valid presentation of the 
appeal till the 17th November when the 
period of limitation had expired, and no 
reason is shown for admitting the appeal 
after the expiry of that period. The appeal 
is accordingly dismissed with costs. 

w. c. a. Appeal dUmisted, 

(1) 82 B. 14; 9 Bom. L. R. 1138. 


, ALLAHABAD HIGH COURT. 

* Second Oivil Appeal No. 421 or 1918. 

April 13, 1922. 

Present :—Mr. Justice Piggott and 
Mr. Justice Walsh. 

‘. MOHAN LAL and another—Plaintiff b — 

Appellants 

» 4 

versus 

MAHMUD HUSAIN and others— 

Defendants—Respondents. 

Muhammadan Law-Gift —Hiba-bil-evraz— Essen¬ 
tials . 

. A conveyance by way of gift as between 
Ifnbammadans may be by deed of gift simply, or by 
deed of gift coupled with consideration. If the 
former, unless accompanied by delivery of the 
thing given, so far as it is capable of delivery, 
it is invalid. If the latter, actual payment of the 
consideration must be proved and the bona fide 
intention of the donor to divest himself in pra:- 
eenti of the property and to confer it upon the 
donee ' must also be proved, [p. 072, col. L] 


6/1 

Second appeal from a decree of the Dis¬ 
trict Judge, Bareilly. 

Mr. B. E. O'Conor and Dr, Surendro Nath 
Sen, for the Appellants. 

Messrs, Iqbal Ahmad and Mukhtar Ahmad t 
for the Respondents. 

JUDGMENT.— This is a second appeal 
on the part of two plaintiffs whose claim for 
possession of certain house property in the 
town of Bareilly has keen dismissed by both 
the Courts below. 

The plaintiffs olaim the property under a 
deed of sile of the year 1916 exeeuted by 
two peraoEs, Abdul Latif and Abdul Hafiz. 
Their case is tbat the said vendors obtained 
the property by inheritance from their mother, 
Zohra Bibi, who again obtained the property 
by gift from her mother, Musammat SafciDa 
Bibi. The deed of gift in question is dated 
the 2nd of June 1900, and was executed, not 
by Sakina Bibi herself, but by one Saiyid 
Aii Husain aoting as her special attorney. 
Tbe plaintiffs having been put to proof of 
;their title, a number of issues were framed, 
and, as a matter of fast, both parties pressed 
upon the Courts below alternative and 
inconsistent pleadings to an extent which 
has served to olond the plain issues in the 
case and to introduce elements of con¬ 
fusion whieh have led to the delay • and 
.trouble we have found in determining the 
appeal. When it was first argued before 
us, we decided that it was not expedient that 
we should proceed further without obtaining 
clear findings upon certain questions of fact. 
Tbe findings on the issues remitted by us 
are substantially in favour of tbe plaintiffs- 
appellants, so far as they go ; but as the case 
h8s been finally argued out after the return 
of the remand findings, we have come to 
the conclusion that the appeal cannot succeed. 

The firet question is whether Musammat 
Zohra Bibi held a good title to this property 
under tbe deed of gift of the 2nd of June 
lfcCO. We may pass over a number of 
questions which were raieed in this connection 
and concentrate upon what is really the 
essential point in the case. Tbe * deed of the 
2nd of June 1900 is unquestionably what 
is konwn in the Muhammadan Law as a 
heba lil twae , or a gift for consideration. 
The authority of the special attorney, who 
executed the same, most definitely was to 
convey this house property in Bareilly tq 
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Musammat Zohra Bibi as a gift, bat for a 
oorsideratioD, tbat .orsideration being the 
snrrender by Zobra Bibi of .ertain rights. It 
is not important to consider what those rights 
precisely were. The deed itself upon its 
wording tarries oat the intention expressed m 
the power of-atfccrney, that is to say, it 
purports to convey the hou:e property in 

return for the surrender of Musammat Zohra 

Bibi’e rights. Their Lordships of the Privy 
Honnsil in the case of Ghaudhri Mehdi Hasan 
v Muhammad Hasan (l) have tlearly laid 
down the law upon this point. A conveyance 
by way of gift 08 between Muhammadans 
may be by deed of gift simply, or by deed of 
gift coupled with consideration. If the 
former, unlesB accompanied by delivery of 
the thing given, so far ae it is capable of 
delivery, it is invalid. If the latter, actual 
payment of the consideration moat be proved 
and the 6ona fide intention of the donor to divest 
himself in prsesenti of the property and to 
sonfer it upon the donee must also be proved. 
The learned Diertriot Judge has found tbat 
there is no evidence that Musammat Zobra 
Bibi relinquished anything, or eqrrendered 
any Tights, or, in' short, returned any 
sideration for the conveyance in her favour 
purporting to be effected by this do.ument. 
In vieV of this 6nding it saeme a.areely 
neMBMry force to go into tbo alternative 

Question wbetb,r it is proved that poa.esa.on 
naased except in «o far aa tbat alternative 
Ration is involved in certain farther pleas 
taken on behalf of tbo appellants. In the 
Courts below mu.b reliance we a_ plated by tbe 

plaintiffs upon tbe contention that they and 

their prede.eaaorB in-title had perfe.ted a 
aood title by adverse, po.seasion againt Sakma 

f ibi ^Vdate'of *e "dtd 

matter of fact, in the month of Jane 190J, the 
riy was in the possession of certain 
and remained in the poaaeeaion of those 

: lea nntil. tbe 1913. There is no 

’d nee that those lessees ever paid rent 
Musammat Zohra Bibi. They appear to 
have paid rept to Muhammad^ Bhsan, son o^ 
fttkina Bibi, and, therefore, brother of Zohra, 
I bi It' ie claimed on hie behalf that he 
received that rent as owner ; while the case 


A 


* 

'/.v no k 439 at p. *448i 10 C. "W*. N, 7C0; 3 A. h. J. 
405! S Bot h R. 3 P S7, 00 0 196; 4 0, L. J. 795, 1 
U. b. T. 163, £8 I. A. 68 (?• 0.). ^ - * • 
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fer tbe appellants, when sifted out thoroughly 
will bs found to rest upoa the contention 
that Muhammad Bhsan received this rent as 
agent fer Z^hra Bibi. It seems sufficient to 
Bay tbat there is no real foundation for this 
plea, either in the findings of the Courts 
below, or in such evidence »s has been brought 

to our notice. ' 

The other point taken is that the heirs of 
Sakina Bibi are in someway or other estopped 
from denying, either the validity of the trans* 
fer in Z )hra Bibi’s favour, or the fact of her 
poesseBion. This pl9» is based in sabstanaa 
upon certain wjrds used in tbe judgment 
of the lower Appellate Court which are quoted 
in the first paragraph of the memorandum q£ 
appeal before us. Undoubtedly, the expression 
so quoted, taken by itself, lends some colour to 
the appellants* contention, although it may l>e 
noted that the expression used, Damely, that 
the “family** had allowed the sons of Zohra 
Bibi to hold the property in sqit as exclusiye 
owners, ia a dangerously vague one. Apart 
from this, however, the judgment of the 
learned District Judge requires to be fairly 
considered as a whole. When bo considered* 
,it seems clear enough that the lower Appellate 
'Court, intended to find, what it has found in 
express words in a later psragraph of the 
judgment, namely,. that poskesBion nevqr 
.passed to Zobra Bibi and that the evidence 
for the plaintiffs failed to prove anything 
more than that in the year 1913 tbe eons of 
Zohra Bibi had somehow some to be in 
effective possession of the home to this 
extent that they exesuted a fresh, lease in 
favour of another tenant an,d managed to 
put their tenant into possession. This 
finding is not sufficient fo support either the 
general plea of estoppel in tbe form in whish 
it is taken in the memorandum of appeal, 
or aDy more explisit plea based upon the 
wording of section 41 of the Transfer of 
Property. Ast Nc^. IV of 1882. 

For these reasons, we dismiss this appeal 
with costs. _ . 

W. C. A» 

1 : r *•» 1 Appeal dismissed , 
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RAKBAL CHAN DR i. GHOiE 0. DURGA D18. 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2561 

of 1919. 

January 13, 1922. 

Trescnt :—Justice Sir N. R. Ohatterjea, Kt., 

and Mr. Jastioa Panton. 

RAKHAL CHANDRA GHOSE and others 
—Plaintiff j—Appellants 

versus 

DURGA DAS SAMANTA and another— 
DiFeNDANrg--R espondents. 

Limitation Act (IT of WOV, Sch. I Ad. 14,2- 
Possession, suit lor—Plaintiff dispossessed and out of 
possession-Burden of proof as to title and posses, 
sion— Possession—User -Constructive possession—Pre- 
sumption that in case of conflict of evidence posse s- 
sion goes with title y token arises. 

Where the plaintiff while in possession has been 
dispossessed and is out of possession at the date 
of suit the onus is upon him to prove that he 

was in possession and was dispossessed within 

yea^s of the suit. [p. 676, col, l.j 

In cases coming under Article 142, although the 
plaintiffs’ title is proved, the onus is_not> U P?“ * h ° 
defendant to show that the plaintiff lost his title 
by adverse possession on the part of the defend- 
ant. [p. 681, col. l.j 

Maharajah Koowar Baboo VitroBur Singh v. Baboo 
Nund Loll Singh, 8 M. I. A. 1S9; 1 Sutli. P. C. J. 420. I 
P c J 74V l W.E. P. U.51: 19 E. R.50>, Rajah 

Sahib Perhlad Sein v.' Maharajah Raj^ r 

Sing: 12 M. I. A. *292 atp. 337; 2 buth. P. 0. J. -2o at 

.p 239, 2 Sar. P. 0. J. 43U; 20 E. R. «». f erC “ r 
Jobraj v. Deputy Collector of Bhullooah, 13 W K 
auP.O,), Mohima Ohunder Mozoomdar v. Mohesh 
Chundcr Neoghi, 16 C. 473; 16 I. A. 23; 6 Sar. p . 0. J. 

321; 8 Ind. Dec. (s. s ) 312 ( fs i3 
ulla Khan v. Badan Singh, 17 C. l3 i ^ I- A. . 

Ind. Jur. 330; 6 Sar. t*. C. J. 412; 23 P. R. 

Ind. Deo. (n. s.) 629 (P. O. >,**»» B^hZur 

Debi v. Maharaja Jagadmdra Nath Roy ^ahaAu^ 

in P. W N 630 (P. C.): 3 A. L. J. 3b3; 8 Bom. L>. tt. 

JSo1wi L T 135 16 M. L.J. 272 (P. 0.), Karan 

Tngh^Bakar Ali Khan, 5 A. 1; 9 I. A. 99; -1 Sar. P. 

0. J. 382; 2 Ind. Doc, IN. 6.) ; °44 (P. 9* 

bind Roy v. Inglis, 7 C. L. R. 334; 3 buth. P. C. X 839 

(P. O Secretary of Stale for India Council v. Rajah 

Chelikani Rama Rao,. 35 Ind, Cos. £ 02 | f ° Q C ; r 

1311, 31 M. L. J. 324; (19i6) 2 M, f* N ;Bom 
14 A. L J. 1114,20 M. L.T. 435; 4 L. N. 486; 18 Bom. 

L R. 1007, 26 C L. J. 69; 43 1. A- 192 (P 0-), Bcuanta 

Kumar Roy v. Secretaryof State for_India, 40'I ■ 

Gas. 337, 44 C. 858 at p 873; 1 P. ^. 593 ; 32 M L. 

J. 605; 21 C. W. N. 642; 15 A. J * 30 f* 25 fi C ; ny! 
19 Bom. L. R. 480; (1917) M. W. N. 4S2* 6 L^W- 117. 

22 Hi. L. T. 310; 441. A. 104 (P. CM ,Mahomed A 

Khan v. Khaja Abdul Gunny, 9 C. 744 at p. 761, \ 

O. L. J. 257; 4 Ind. Dec <N. s.l 1145 (F B ), Jf»«« 
Shamther Bahadur v. Munshi Kunj Behari Lai, 12 L. 
W N. 273, 8 M L. T. 212, 7 C. L. J. 414, Shiva Pra*a& 
Singh v. Hira Singh, 62 Ind. Cas. 1; (1921) Fat- 52 

P. Li. T. **7; 6 P. L. J.. 478; 3 U. P. L. R. (Pat.) 81, 
referred to and dismissed. 
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It is now firmly settled beyond all probability 
of controversy that the plaintiff in an action for 
ejectment must not only prove Ins title hut also 
his possession within 12 years of the suit. Ip. 681, 

Mirza Shamsher Bahadur v. Munshi Kunj Dehart 
Lai, 12 C. W. N. 273; » M. L. T. 212; 7 C. L. J. 
4U and Shiva Prasad Singh v. Hira Singh, 62 
Ind. Cas 1; 11921) Pat. 305; 2 P. L. T. 487; 6 P. L. 
J. 478; 3 U. P. L. R. (Pat.) 8', referred to. 

Where definite evidence of acts of possession is 
forthcoming there is no difference between tho 
proof of possession in the case of jungle waste 
or uncultivated lands and in that of cultivated 
lands. But whereas in the case of cultivated 
lands the plaintiff will fail if he does not prove 

his possession within 12 years. m . fche > cas . e . 
jungle or waste lands, if he proves his title there 
is 2 presumption in his favour where, having 
regard to tho nature of the land, possession cannot 
be° expected to bo proved by acts of actual user 
and enjoyment. If, however, the plaintiff asserts 
that he exercised acts of ownership upon the land 
and adduces evidence in support of such assertion, 
ho cannot, where such evidence is disbelieved by 
‘ the Court, turn round and rely upon any presump¬ 
tion, because the case set up by him “egativea 
the existence of circumstances which would give 
rise to the presumption, and is inconsistent with 

it [p. 683, col. 2.] 

Possession is not necessarily the same thing a« 
nrtual user The nature of the possession is to be 
looked for, and the evidence of its continuance 
must depend upon the character and condition of 
the land in dispute. Ip. 681, col. 2.J 

Where the rightful owner proves posses- 
8 ion until the- land goes under water 
or otherwise becomes wholly incapabb ° enjoy- 
ment in tho usual modes, he is deemed to be m 
constructive possession until the land emerges out 
of water and becomes capable of enjoyment in the 
usual mode and he is actually dispossessed by the 
defendant. No such r presumption however, arises 

in tho case of a wrottg-doer. Lp-°il, col. 2.J 

Radha Gobind Roy v. Inglis, 7 0. L. R. 364; 3 Suth. 
P P J 809 (P. CM,- Basanta Kumar Roy v. Secretary of 
fj In dia ind. Cas. 337; 44 0. 85S at p 873, 1 

P L £ 593 *32^. L. J. 595; 21 C. W. N. 64^ »6 A. L; 
t’ oor-O L J 487. 19 Bom. L. R. 430; (19J7) M. 
W N Wi°6 L. W. 1»7; 22 M. L. T. 310; 41 I. A. 104 
r \ ^11 u Chum Sahoo v. Secretary of State for India, 
8 6 725 8 C L R. 90, 1 Shrnne L. K. 95, 3 Ind. Dec. 
i 470 Secretary of State for India v. Knbhnamom 

‘ N - “■> O.), 99 I. A. 101, S 0. w. N. «17, 

Gupta, 29 • p q j 260, Mano Mohun 

MoTtfsafp.’ C. 9 i°i40% Ind P beo.V. P ».) 883\ 9 P. 0^; 

' e in"ase^' -hero the land i. not incapable of 
• but may produce some profit, though 

SSto amount y an P d on.y of occaaional occur- 
ence°aa is often the case with jungle land, lb 
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•would be unreasonable to look for the same evi¬ 
dence of possession as in the case of a house or 
a cultivated field. All that can be required is that 
the plaintiff should show such acts of ownership 
as are natural under the existing condition of the 
land, and, in such cases, when he has done this 
his possession is presumed to continue so long as 
the state of the land remains unchanged unless 
he is shown to have been dispossessed, [p. e82, col. 
!•] 

Mahomed Ali Kkan v. Khaja Abdul Gunny, 9 C. 744 
at p. 751; 12 C. L. J. 257; 4 Iud. Dec. (n s.) 1145 
(P. B.), Batson Co v. Government , 3 W. R. 73 at 
p. 80, referred to. 

The presumption that in case of confiict of evi¬ 
dence, possession goes with the title, arises only 
where the evidence is equally strong on both sides 
and cannot be called in aid to give weight to 
evidence unworthy of credit any more than if no 
evidence at all had been given, [p. 683, col. 1.] 

Runjeet Ram Panday v. Goburdhun Ram Panday, 
^9 W 25 <P. C.), Dhartn Singh v. Hur Pershad 
Singh, 12 C. 38: 6 Ind. Dec. <n. s.) 26, Babu Kasturi 
Singh v. Rajkurnar Babu Bissun Pray as Narain Singh, 
& C. W. N. 8<6, Thalcur Singh v. Bhogeraj Singh, 

27 C. 25; 14 Ind. Dec. (n, s.) 17, Lala Singh v. Latif 
Bossein, 28 Ind. Cns. 477: 21 C. L. .7. 460, Fakira Lai 
Sahoo v. Munshi Ram Charan Lai, 35 Ind. Cas. 664: 

1 P. L. J. 146, Shiva Prasad Singh v. Hira Singh, 62 
Ind. Cas. b. < 1921) Pat. 305; 2 P. L. T. 487; 6 P. L. J. 
478; 3 U. P. L. R. (Pat.) 81, referred to. 

Appeal against a decree of the District 
Judge, Birbhnm, dated the 4th of September 
1919, affirming that of the Mnnsif, First 
Court at Bolpur, dated tbe 30fch of January 
1919. 

FAOTS appear from the judgment. 

Babn Jogeth Chandra Roy (with him Baba 
Sarai Chandra Mukherjee), for the Appellants. 
—The plaintiffs are tbe appellants. The appeal 
ariseB oat of a eait for recovery of possession 
on declaration of plaintiffs' title thereto. The 
plaintiffs’ case is that the land in suit was 
* khos patit land in the possession of the 
plaintiffs and that the defendants had ex¬ 
cavated a tank on tbe land foar or five years 
previous to tbe suit claiming the land to be 
within his pain*’ mehal. Tbe defendant not 
having given np possession tbe present suit 
has been broaght. The First Ooart dismissed 
the sait holding that neither possession nor 
title has been made oat by us. On appeal 
the learned District Judge has found oar 
title bat has dismissed the suit on the ground 
that we coaid not maoke oat oar possession 
within 12 years. Hen e the present appeal. 

I submit the learned Jadge has erred in 
throwing tbe harden of proof on as. It has 
jttpo found that we have title to the /and. 


The defendant should make cat adverse pos» 
session in his favour. Refers to Karan Singh 
v. Bakar Ali Khan (1), Rcdha Qobind Roy 
v. Inglia (2), Secretary cf State for India in 
Council v. Rajah Ohelikani Rama Rao (3), 
Baaanta Kumar Roy v. Secretary of State for 
India (4), i Secretary of State for India in 
Council v. Vira Uayan (5), Ohint imani 
Pramanik v. Bridcy Hath Kamila (6), Babu 
Kosturi Singh v. Raikumar Bobu Eisiun 
Pragas Heroin Singh (7). The observations 
of the Jadisial Committee in Baaanta Kumar 
Roy v. Secretary of State for India (4), Secretary 
of State for India in Council v. Rajah Chelikani 
Rama Rao (3), Karan Singh v. Batar Ali Khan 
(1), and Radha Oobind Roy v. Inglia (2) are 
clearly in my favour. Whatever be the nature 
o! the land, the burden of proof of title by 
adverse possession is on tbe defendant. Refers 
to Shiva Frasad Singh v. Hira Singh (8), 
McConnell v. McKinly (9). Iq the present 
case the lower Appellate Court ought to have 
foard when the discantinuancs took place. 
Discontinuance of possession means abandon¬ 
ment of possession followed by the possession 
of another. I had possession and title. There¬ 
fore presumption would be in my favour. Refers 
to Dharm Singh v. Hur Perthad Singh (10), 

™ am ' hbr Bahadur v. Munthi KunjBohari 
LaHU). Crazing of cattle by the villagers 
would be consistent with my possession. 

I here soald be no ouster by tbe defendant 
by reason of this fast. The defendant must 
■how that he had excavated the tank more 


Dec. (n. s.) i 044 '(?;c:j? ” ^ * lnd * 

la! Jk?* J*#?* 3 Sufch - p - c - 809 <P- C.). 

824?(me) 2 W - N - 131 b 31 M. L. J. 

%%‘f ‘flfiy’i S' VSSt'SVZtiS; 

482 6 L (19l7 > *. W. N. 

16) 9 M i Vt T * 310; 44 L A - 104 (P- 0.). 

I a! kit V 6 i, 8 Ind * Dec ‘ (N * 8 -) 619. 

(6) 61 Ind, Caa. 123: 29 0. L. J 241 

(7) 8 0. W. N. 876. ,341 ‘ 

• sKSiUSSfwa « 

^ 38; 6 Ind. Deo. (s a ) 

(11) 12 0. W, If. 273j 3 M, L. T. 21*2j 7 C. fc, J. 414, 
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than 12 years ago. This evidence has not 
been disbelieved by the lower Appellate Coart. 
Three of the twelve plots were recorded to 
be in the possession of my predecessor. Apart 
from the question of law the Coart of Appeal 
below has disbelieved the evidence adduced 
by the defendant. I submit the presumption 
that title follows possession being in my 
favour l ought to succeed on that ground. 

Baba Sarot Ohanlra Boy Ohotcdhury (with 
him Baba Hemendra Nath Sen) t for the Res¬ 
pondents.—A 9 regards the question of limita- 
tien the plaintiff in his plaint stated that the 
tenants used to graze cattle on the land. He 
farther says that the defendant has dis¬ 
possessed him by excavating a tank thereon 
four or fi ie years prior to the 6uit. Article 
142 of the Indian Limitation Act contemplates 
the possession of the plaintiff. In other 
words the plaintiff is bound to prove bis 
possession within 12 years. Refers to Mohima 
Ohunier Motoomdar v. Mohefh Ohunder Neogfn 
(12), There it has been held that antrr.or 
possession by the plaintiff was not enough to 
shift the burden of proof on to the defendant. 
The question in such oases would be when 
the plaintiff was dispossessed. In the Madras 
oases the plaintiff’s sase was that be had 
acquired title by adverse possession. Thoee 
eases have no bearing at all to the present 
ease. The sase in Basanta Kumar Roy v. 
Secretary of State for India (4) does not apply. 
The findings of faot . in the present case are 
•onsurrent on the question of limitation and 
title. No doubt the land has been described 
ae khas pa tit land but that means that the 
land has not been settled with any tenant. 
§ 'Patil” docs not mean watts land. I bey 
must ehow that the land is not sapable of 
physical possession and is not • aUa ™° 18 ; 
Refers to Mahomed Ali Khan v. Khaja Abdul 
Gunny (13). The plaintiff must prove some 
act of possession if the land is capable of 
physical posseesion. Otherwise the right 
would be lost. The whole question depends 
npon the character of the land. Simple 
assertion of the land being khas paiit would 
not do. He must prove that the land was 
not eapable of physital possession or that be 
had done some ast of possession within twelve 

(12) 16 C. 473; 16 I, A. 23; 6 Sar. P.C.J. 321 ; 8 

Ind. Deo. (n. s.) 312 (P. CA _ , T . _ „ 

(18) 9 C. 744 at p. 761; 12 C. L. J, 267; 4 Ind. Deo. 

ji, 8.) 1145 (F. 5.). 


years. The observation in Secretary of State 
for India in Council v. Rajah Ohelikani Rama 
Boo (3) has no bearing to the present case at 

all. 

[Ohatterjea, J.—How does the question of 
Article 142 or Article 144 arise in that 
ease ?] 

Because there the question was whether 
the Crown had a subsisting title to toe land. 
There the plaintiff’s case was that the title 
of the Government was lost by reason of the 
adverse possession by plaintiff. In the present 
case the Drinaiple of Radha Qobind Boy v. 
Jnglis (2) applies. Refers to Basanta Kumar 
Boy v. Secretary of State for India. (4), Thakur 
Singh v. Bhojeraj Singh (14), Dhirm Singh 
v. Hur Pershad Singh (10). It has not been 
found in the present sase that the plaintiff 
was in possession through the tenants who 
grazed cattle on the land. On the other 
hand the evidence as to the grazing of cattle 
has been disbelieved b 7 the Courts below con¬ 
currently. The presumption of aontinuanca 
does not apply. The question raised by the 
other side is pnrely academical. Further the 
chittas prove that the lands were in the pos¬ 
session of the defendant. I submit, the find¬ 
ings of the lower Appellate^ Ooart are. con¬ 
clusive on ibe point. The learned Judge has 
rightly held that the onus of proof lies on 

them. # L 

Baba Jogesh Chandra Boy , replied in brief. 


JUDGMENT.—This appeal arises out of 
a suit for recovery of possession of the 
land in dispute on declaration of plaintiff’s 
title thereto. The plaintiff and the de¬ 
fendant are patnidars under the owners of 
Touzi Nos. 92 aud 14, respectively, both the 
Touzis being situate in the same village. 
The plaintiff claimed the land as appertain¬ 
ing to Touzi No. 92 while the defendant 
claimed it as part of Touzi No. 14. 

Tha Court of first instance held that the 
plaintiff had failed to prove both title and 
possession and dismissed the suit. Tha 
learned District Judge on appeal found that 
plaintiff’s title was proved, but that ho 
failed to prove possession within 12 years 
and acjordingly dismissed the suit. Tha 
plaintiff hae appealed to this Court. 

It is contended on behalf of the appellant, 
drat, that the title having been found to bq 

(14) 27 C, 25; 14 Ind. Dec. (if. 8.) 17. 
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with tb6 plaintiffs the onui was upon the 
defendant to prove that the claim was 
barred by limitation by reason of adverse 
possession on his part. Secondly, that in 
any case, having regard to the natnre of the 
land, the onns should have been placed on the 
defendant. Thirdly, that the evidenae on both 
Bides having been fonnd to be unsatisfactory, 
there was a presumption that possession fol¬ 
lows title. 

With regard to the first contention, it 
is to be observed that plaintiff, alleged 
that he was in possession of the land 
wbieh was k\as patit , and that the defendant 
excavated a tank on the land in spite of 
the objections of the plaintiff four or five 
years before the suit slaiming the same ai 
part of bis p'tni mahal , and he was 
accordingly dispossessed from the land. The 
ease, therefore, clearly was one under Article 
142 of the Limitation Act. It i) well settled 
that, where the plaintiff while in possession 
has been dispossessed and is out of possas- 
sion at' the date of suit the onus is upon 
him to prove that he was in possession and 
was disposs(ss3d within 12 years of the 6uit. 

It iB contended, however, on behalf of the 
appellant that coma of the authoritieo 6how 
that where plaintiff’s title is proved, the 
onuB is upon the defendant to show that the 
plaintiff lost that title by adverse possession 
for 12 years on the part of the defendant. It 
' ie necessary, therefore, to examine the authori¬ 
ties on the point. 

One of the earliest cases is that of Mahara ah 
Koowar Baboo JSitrasur Singh v. Baboo Nund Loll 
Singh (15). In that case, it appears that de¬ 
crees were made in the year 1816 in suits res¬ 
pecting disputed boundaries of certain moutaha 
in two Zsmindaiies, and the boundary line was 
determined. In 1845 a suit was brought 
by the representatives of one of the parties 
in the above suits to resover land alleged 
to be part of one of these mouzaha whish land 
it was admitted by the plaintiff that the 
defendant had been in possession of since 
the year 1834. It was pleaded in defenoe, firjt, 
that the land claimsd was within the bound¬ 
ary declared by the decrees of 1816 to 
belong to the defendant; and, secondly, that 
the plaintiff or those under whom he claimed 
bad been out of possession for upwards of 

fiK) 8 H. I. A. 199; 1 Suth. P. 0. J. 420j 1 Sar, P, 
qX 744; 1 W. B, P. 0. 61| 19 E, R, 505, 


twelve years and that the cause of action 
was consequently barred by Regulation III 
of 1793, section 16. Lord Justice Turner, in 
delivering the judgment of the Judicial Com¬ 
mittee, observed that “the issue of possession is 
the first to be considered in this case, and that 
it is wholly independent of the boundary 
question. The appellant is seeking to disturb 
the posression admitted to have existed for 
about eleven years of defendants, who insist 
on a possession of much longer duration 
as a statutory bar to the suit. It clearly 
lies on him to remove that bar by satis¬ 
factory proof that the cause of action accrued 
to him (for that is the way in which the 
Regulation puts it) on a dispossession within 
twelve years next before the commencement 
of the suit, and, therefore, that he, or some 
parson through whom he claims, was in 
possession durirg that period. No proof of 
antericr title, suoh as would ba involved in 
the decision of the boundary question in 
his favour, can relieve him from thii burden, 
or shift it upon his adversaries by com¬ 
pelling them to prove the time and manner 
of dispossession. The Unde in question may 
have been part of Moczih Gopaulpore, and 
as snch may have been enjoyed• by his 
ancestor, and yet he may have lost, by lapse 
of time, his right to recover them. Their 
Lordships, therefore, proposed to consider, in 
the first plaoe, what evidenae there is that 
the appellant, or any .person through whom 
he flaims, was in possession of the lands 
in question at any time within twelve 
years next before the •emmeneement of the 
suit.” 

In 1869, in the sasa of Rajah Sahib Ferhlai 
5cm v. Maharaja Bajtrder Ktahore Sing (lb)* 
the Judicial Committee affirmed the same 
principle. Tbeir Lordships observed : “The 
appellant comes into Court admitting upon 
the face of his plaint that he is out of 
pcssessioD, and has been so for more than 
ten years: and the date which he assigns 
to his dispossession is the 20th of March 
1851. Upon the issue as settled by the 
Court it lay upon him to establish that 
he was in possession up to that date, or, 
failing in that, that the date at which he 
or some former proprietor of Ramnuggur 
was la6t in possession is oonsist9nt with a 

(lfl) 12 M. I, A. 292 at p. 337; 2 8uth. P, 0. J. 22(3 
at p, 289; 2 Sar. P, 0. J. 430; 20 B. R, 34$, 



V*L LXV1I] 


INDIAN OASIS. 


677 


RAKBAL GHANDRA GROIl 0. DUR3A E>A9. 


right to institute this sait. Act No. Vllt tVi 
of 1859, section 32, shows, that the plaintiff tl 
is boqnd to satisfy the Court that his tt 
right o! action is not barred by lap3e of 1 
time,” J 

To 1870, agaiD, in the aas9 of Beer Ohunder V 
Jobraj v. Deputy Collector of Bhullooah (17) il 
where the palintiff brought a sait to recover 1 
immoveable property whith was in the posses- F 
BioD of the defendant since 1845 and 
at the time of the institution of the suit, it ■ 
was held by their Lordships that, it was ^ 
essential for the appellant (the plaintiff in that < 
case) to have proved two things —6rst, posses- - 
•ion within twelve years before his suit, and. 
secondly, title to possession...... ...the odu9 ot 

proof rests with the appellant. 

The question again came up before tne 
Jndieial Committee in 1883 in the case of 
Mohima Ohunder Motoomdar v. Mohesh Ohunder 

Neoghi ( 12 ). 

There the plaintiff# had shown that they 
formerly were proprietors of the lands ° 
Vfhioh they allsged title, and from wh o 
they elaimed to ou 3 t the defendants bnt 
they had been dieposeessed or their P 083e8 ""“ 
h»d been dieoontinned some year, b ° for ® * b ® 
snit was brought by them, and be a ” . , 

ocoapied by the defendant. -who denied 

their title. The plaintiffs were fonndl to be 
the rightful ownere. bat their lordships 

Observed that the question for 

not “whether or not the title of the defendants 

:therwUs ted h n r wh 8 en er ^ 
dispossessed or when^id . 

in 8 EngTand "would bs sailed an a.tion for 
ejeatmant, and in all a.tions for 
where the defendants are admittedly in 
possession, and a fortiori where, a . 

particular #ase, they had been 111 

for a great number of years, an . . 

claim of title, it lies upon the pi™** to 
prove his own title. The mast 

recover by the strength of h>8 own title, »nd 
is the opinion of tbeir Lordships t a , 
case, the onns is thrown upon the p ain 
prove their poseession prior to the time 
when they were admittedly dispossessed, and 
at eome time within 12 years before 
menoemenfc of the suit* naraely t for the 


three years prior to the year 1875, or 1874, and 
that it does not lie upon the defendants to show 
that in fast the plaintiff# were so dispossessed.” 

In the next year (1889) in the case of 
Mahammud Amanulla Khan v. Badan Singh 
(18), the Judicial Committee again held that 
if a' elaim #omes within the terms of Article 
142 adverse possession is not required to be 
proved in order to maintain a defense. 

Lastly, in 1906 under Aefc XY of 1877 in the 
ease of Rani Hemanta Kumari Debt v. Maharaja 
Jagadindra Nath Roy Bahadur (19) the Judicial 
Committe affirmed the same principle : Their 
Lordships observed ; “The difference be¬ 
tween the admitted possession and the period 
of limitation being so narrow (one year) 
the question of onus is important; and 
their Lordships adhere to the principle 
itatel in the Privy Council case cited by the 
learned Judge in the High Court {.Mohima 
Ohunder Motoomdar v. Mohesh Ohunder Neoght 
(12)] and bold that it ia for the appellant, as 
plaintiff in a suit for ejeotment.to prove posses¬ 
sion prior to the dispossession which she 

alleges^ #ftBeQ j t waa Nearly held that 

where the plaintiff has bsen dispossessed and 
the suit is one for recovery of possess on the 
onus is upon the plaintiff to prove that he 
, was in possession within 12 years of the suit. 

, It is contended, however, that a different 
, principle has been laid down in some other 
, oa^es, vie., Karan Singh v. Ba'car Ah Khan (1), 

P Badha Gtfbind Roy v. Inglit (2), Secret try of 

State for India in Council v. Raja Ohe.ikant 

9 Rama Rao (3), Basanta Kumar Roy v. 

t Secretary of State for India U). 
p In Karan Singh v. Bakar Ah Khan U? 
t their Lordship3 in dealing with the oonleu. 
Q tion that the plaintiff must prove 
s that he was in possession within twelve years 
n held that it was not correct under the 
“ Limitation Act IX of 1871. Their Lordships 
o observed : “ It would have been correct 

,t under tha old law, under which 
it the euit must have been brought within 
is twelve years from the time of the cause 
to of actioD, but under the present law it may 

10 be brought within twelve years from the 
3 d time when the possession of the defendant. 


(18) 17 o, 137: 10 I a. 148; 13 Ind. Jar. 330; 6 San 
P. C. J. 412; 23 P. R. 1890; 8 Ind. Deo. (n. c.) 629 

^ P ( 19?10 0. W. N. 030: 3 A. L. J. 863t 8 Bom. L. B, 
^QO; 1 M* lf« T. 135; 10 M, L. J. 272 (P. 0.), 


jM> 18 W, B, 23 (?. c\), 
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or of some person through whom he claims, 
became adverse to the plaintiff.” 

It was a eaee under Article 145 of Act IX 
of 1871 (?ee page 6 of the report) correspond¬ 
ing to Article 144 of Act XV of 1877 and 
Aft IX cf 1908, and there fan be no doubt 
that the suit was dealt with by the Judicial 
Committee as coming under Article 145 of 
Act IA of 1871 bicause that Article deals 
with fss?s where the limitation ruts from 
the date when the possession of the 
defendant became adverse to the plaintiff. 
Under Act XIV of 1859, the period of 
limitation for suits for the recovery of immove¬ 
able property or of any interest in immove¬ 
able property to which no other provision of 
the Act api lied (there were no other provi¬ 
sions in the Act similar to those of Article 
141 or 145 of Aob IX of 1871), was twelve 
years from tie time when the cause of action 
arose. So that all suite, whether they cams 
under Article 143 or 14 5 of Aot IX cf 1871, 
had to be brought under seotion 15 of Act 

XIV of 1859 within twelve years from the time 
when the cause of action arose. Under Aot 
IX of 1871, for the 6rst time, a distinction 
wta drawn between, (1) suits for pociession 
when the plaintiff while in possession has 
been d'spcssesred or has discontinued the 
pofsssEion, atd (2) suits for possession of im- 
movealle property or any interest therein not 
otherwise provided for. In the first clas 3 of 
cases, the starting point was the date of the 
dispossession or discontinuance, and came 
under Article 143 (Article 142 of Act XV 
of 1877 and Act IX of 1£08), In the second 
class of cases the starting point was the 
date when the possession of the defendant 
became adverse to the plaintiff (Article 145 
of ActIX of 1871 and Article 144 of Act. 

XV of 1877 and Act IX of 1908). Karan 
Singh*8 cose (1) fell under Article 145 of Aot 
IX of 1871, and the Judicial Committee was 
merely referring to the change io the law 
stated above. Their Lordships did not and 
could not have laid down that the law of 
limitation had been in any way changed so 
far as suits coming under Ai tide 143 of Act 
IX of 1871 (Article 142 of the present Act) 
were concerned, as the reference to “twelve 
years from the time when the po:session 
of the defendant became adverse ' to 
the plaintiff ” nnmistakeably Bhows that 
their Lordships were dealing with cases 

under Artiole 144 (Article 145 of 
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Act IX of 1871). It is unnecessary to 

further discuss this matter which is clear, 
enough, but we may refer to the Full Bench 
deoision in Mahomed Ali Khan v. Khaja Abdul 
Gunny (13), which was a case nnder Act IX 
of lc71, and where it was stated : “There 
is no donbt as to the general rule, 
that nnder the former Limitation Aot the 
canae of actioD, and nnder the present law 
the event from which limitation is declared 
to rnn, must have occurred within the pres¬ 
erved period, and that it lies on the plaint¬ 
iff to show this. Accordingly, where the 
enit is for possession, and the cause of action 
is dispossecsion, it has more than ones been 
held by the Privy Council that the plaintiff 
is bound to prove possession and dispossession 
within twelve years.” 

The case of Radha Gobini Roy v. Inglis 
(2) was also considered by the Fall Bench in 
Mahomed Ali Kharii case (13). Wilson, J.,' 
observed : ‘ We do not understand that 

I 

casi as establishing the broad proposition 
contained in the head-note, which would be in 
conflict with the earlier decisions of the same 
Tribunal.” 

In tbai case, their Lordshipa having dispos¬ 
ed of the other qnestions which were raised 
say: “The question re maiaa whether the dis¬ 
puted land had or had not been occupied by the 
defendant for twelve years before the suit 
was instituted, so as to give him a title against 
the plaintiff by the operation of the Statute of 
Limitation. On this question, undoubtedly 
the issue is on the defendant. The plaintiff has 
proved his title; the defendant mast prove that 
the plaintiff baa lost it by reason of his, 
the defendant’s adverse possession.” But 
the land in dispute in that case had fo med 
part of the bed of a beel or lake ; the title 
to the leel and its bed was found to be in 
the plaintiff, and he had been in possession 
so long as the land was covered with water. 
The beel gradually dried up, and the defend¬ 
ant occupied the land so formed. There 
was a controversy as to when the land dried 
up and the defendant occupied the land. It 
was found by the High Court that the land 
had been formed quite recently within six 
or seven years or at all events within 
leas than twelve years before the suit and 
their Lordships held that, “ if the High 
Court are right in that finding, of course 
the Statute cannot apply.” The construe- 

ti?e possession of tbo rightful owner oonlinn- 



INDIAN OASIS. 


V#L LXVIIJ 

RAKHAL CHAVBRA OHOSE 0. ZX7R3A DAS. 

ed till within 12 years of the suit, and the 
defendant relied upon adverse possession 
for more than 12 years. The observations 
with regard to the onns of proof qnoted 
above mast be taken with tha faits of the 
oase. 

Mash relianee is placed npon the ease of 
Secretary af State for India in Council v. 
Rajah Ohelikani Rama Rao (3). The disputed 
lands in that ease formed part of islands 
whish had formed in the bed of the sea 
within the territorial limits, and which, there¬ 
fore, belonged to the Grown, and the lands 
were constituted a Reserved Forest under the 
Madras Forest Ast (Madras Ast V of 1882). 
The respondents slaimed proprietary rights 
in the said lands, whish were disallowed by 
the Distriat Judge in a proceeding under the 
Ast, holding that the title being originally 
in the Grown, the onus was upon the slaimants 
to prove adverse possession for sixty years, 
and that they had failed to do so, The 
High Oourt was of opinion that it rested 
upon the Grown to show that the pos¬ 
session beoame adverse to the Crown within 
Bixty years prior to the Notihsation under 
which the land was constituted a Reserved 
Forest. The Jndisial Committee held that it 
was for the slaimants to prove that they or 
their predeaessors-in-title had been in adverse 
possession for sixty years. 

The prinaiple laid down is aonsistenfc with 
that laid down by the Jndisial Committee in 
previous cases. The slaimants in that Base 
were in the position of plaintiff t % and they 
claimed a title to the property by adverse 
possession. Their Lordships observed: In 
their Lordships* opinion objectors to offoretta- 
tion thus preferring slaim9 are in law in the 
same position as persons bringing a suit in an 
ordinary Oonrt of justise for a deslaration 
of right. To aush a situation in the one sase, 
as in the other, their Lordships think that 
Article 144 of the Limitation Act XV of 
1877 (8shedule II) applies, the period of 
twelve years thereunder being, however, 
extended to a period of sixty years by 
Artisle 149, In an ordinary suit for a 
deslaration it aannot be doubted that the 
onua of establishing possession for the re¬ 
quisite period would reBt upon the plaintiff* 
In their Lordships* opinion the situation of 
a elaimant under afforestation proceedings 
is the same upon this point. Reference 

nay be made to Radha .Qobini Roy v. Inglis 


Mi 

(2) desided by this Board.” Referring 
to the view taken by the High Court 
that the Grown had to prove that it has 
a subsisting title by showing that the 
possession of the slaimants commenced or 
beoame adverse within the period of limita¬ 
tion their Lordships observed : Nothing 

is better settled than that the onus of es¬ 
tablishing property by reason of possession 
for a certain requisite period lies npon 
the person asserting such possession. It is too 
late in the day to suggest the contrary 
of this proposition. If it were not cor¬ 
rect it would be open to the possessor for a 
year or a day to say, 'I am here ; b9 your 
title to the property ever so good, you 
cannot turn me out until you have de¬ 
monstrated that the possession of myself 
and my predecessors was not long enough 
to fnlhl all the legal conditions.’ Such a 
singular doctrine can be well illustrated 
by the case of India, in whioh the right 
of the Grown to vast tracts of territory, 
including not only islands arisingfrom thesea, 
but great spaces of jangle lands, necessarily 
not under the close supervision of Govern¬ 
ment officers, would disappear, because thers 
would be no evidence available to establish 
the state of possession for sixty years 
past. It would be contrary to all legal 
principles tbui to permit the sqaatter to 
put the owner of the fundamental right 
to a negative proof upon the point of 
possession. 

“in so far as this negatives the daty 
resting npon the claimants to establish 
affirmatively their and their predejecsors' 
possession for sixty years, their Lordships* 
opinion is, as stated, that this is errone¬ 
ous. Ba(|, secondly, with reference to 
the 'subsisting title,* it appears to their 
Lordships that nothing further is needed 
than the acknowledgment of the undis¬ 
puted fact that these islands formed in 
the sea belonged to the Crown. That 
fact is fundamental : until adverse posses¬ 
sion against the Grown is complete, that 
is to say, is for the period of sixty years 
that fundamental fast remains, and that 
fact forms subsisting title.' And, thirdly, 
it is no part of the obligation of the 
Grown to fortify its own fundamental right 
by any inquiry into possession or the at- 
ceptanoe of any onus on that subject,”. 




INDIAN OASES. 




1AKHAL CHANDRA GH08E V. DURGA DAS. 


- Tbe title of the Crown to the land 
sonld not be disputed ; the claimants 6et 
up a title by adverse possession, and there 
•an be no question that it was upon tbe 
plaintiff who wanted a declaration of bis 
title by adverse possession to prove 
that be acquired such a title by adverse 
possession for the statutory period. That 
iB all that was laid down in that case, 
and tbe general observations made at page 
201 must be taken with the feels of that 
case, in which tbe claimants stood in the 
position of a plaintiff seeking a declara¬ 
tion of bis title to the property, Suoh a 
person, on tbe strength of possession for a 
short period, cannot throw upon tbe op¬ 
posite party the burden cf proving that 
be, the claimant, had not been in posses¬ 
sion for the statutory period. We do not 
think, therefore, that that decision laid down 
any principle different from that laid down 
previously in a series of cases by tbe 
Judicial Committee. 

It is to be observed that their Lord- 
ships, while dealing with tbe cases coming 
under Article 144, referred to Badha 
Qcbind Bov v. Inglis (2), whioh clearly shows 
that tbe latter case, al*o was treated as 
one fallirg under Ar icle 144, 

Tbe case cf Basanta Kumar Boy v. Secre • 
tary of St'te for Incia (4) also does 
net telp tbe contention cf the appellants. 
There tbe land was diluviated, and parts 
of the diluviated lard emerged during 
part of the year. It was held that the 
annual cultivation cf such parts of dilt- 
viated lands as<m9rge during part of tbe 
year is not a dispossession of the owner 
of the lauds within Article ll2 of tbe 
Limitation Act, and that tbe constructive 
possession cf lands while diluviated being 
in the true owner cannot be continuous 
adveice possession within Article 144 
while it is diluvieted during part of tvery 
ie r, and that no rational distinction cculd 
be drawn between the case where tbe 
re-floodiDg was seasonal, and Secretary of 
Stote for India v. Kriihnarroni Qupta (20), 
wheip the lands were submerged for several 


years. # „ 

Their Lordships observed: if, as their 

Lordships think, no diepcseeeeim occurred. 


(201 29 C. olR (P. C.h 29 I. A. ’ 04j 6 0. W. N. 017; 
4 ?PTD. L. H. t37i 8 Sar- P. 0. J. 86Q. 


ezespt possibly witbin twelve years before 
the commencement of this suit, Article 144 
is tbe Article applicable, and not 
Article. 142. It is not easy to sec, in tbe 
circumstances of a case such bb tbie, bow 
conduct insufficient to evidence dispossession 
of the plaintiffs can be used to evidence 
adverse possession available to tbe defend¬ 
ants : but, be that as it may, in their 
Lordships’ opinion the defendants’ conten¬ 
tion resting on Article 144 fails on another 
ground,” 

This case, therefore, is no authority for 
the proposition that, in a case coming under 
Article 142, the onus is upon the defend¬ 
ant. Their Lordships were dealing with 
the question what constitutes dispossession 
in caees of diluviated lands coming out of 
water during part of the year, and tbe 
quasi ion of adverse possession having regard 
to the nature of tbe land, and the nature 
of possession exercised upon the land. 

None of the four cases relied upon by 
the appellan*, therefore, is any authority 
for tbe proposition contended on behalf of 
the appellant. 

It is to be observed that Badha Qobind Boy 
v, Inglit (2) wa9 decided in 1880, and that of 
Karan Singh v. Bakar All Khan (1), in 1852. 
Had those cases intended to laydown any dif¬ 
ferent principle, the Judicial Oommitteein t£8S 
in Mohima Chunder's cess (12), without even 
referiing to these cases, could not have laid 
down tbe principle that tbe plaintiff in a mit 
for, ejectment cannot succeed without prov¬ 
ing possession within 12 years altboogh 
his title is proved. They were not referred 
to evidently beceuse they were cases fall¬ 
ing under Artcile 144. Mohima Ohunder's cate 
(12), was expressly followed i8 years after¬ 
wards (in 1906) by their Lordships in Bans 
Hemonta Kumori Debi’s case (19'. 

We do not tbink it reasonable to hold 
that tbe Judicial Committee in Secretory 
of Stote for India in Council v. Ba ah Ohelikoni 
Bama Bao (3) laid down any principle at vari¬ 
ance with that enunciated so far bask as 1860 
in Mharaiah Koouar Baboo Kitratur Singh's 
cate C i 5), and which was followed in all 
oases (where tbe plaintiff wbila in possession 
was dispossessed) np to ISOS Rani Bemania 
Kumcri Debi's case (19), i e , fpr nearly 
half a century. Even leaving aside the earlier 
case? which were decided under the Res 0 * 
lationa or Aqt XIY of 1859, (though *4 
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stated above, (here was no difference in the 
)avr bo far as aa39s coming under ArtUle 
142 are aonaerned) their Lordships laid 
down the same principle in Mohima Chunder's 
case (12), Mahammui Amanulla Khan's case 
(IS), and Bant Hemanta Kumari Debi's cise 
(19). 

There is in faat no inconsistency in the 
deaieions of the Privy Ooanail becausa the 
decisions relied apon by the appellant, as 
stated above, show that they were eases 
not falling under Artaile 144 of the Limi¬ 
tation Aofc, and the aonteufcion of the aopellant 
ia based merely upon some general observations 
in Borne of the judgments detaahed from the 
aoutezt and the faat9 of the oases. So far as 
this Court is aonaerned, the prinaiple laid 
down by the earlier Privy Oounail decisions, 
and in Mohima Ohunder Mozoomdar v. Mohesh 
Ohunder Neoghi (12) and Rani Hemanta Kumari 
Debi's case (19), and the Pull Beneh deaision 
in Mahomed Ali Khan's case (13), has always 
been taken as settled law on the point, 
and we need only refer to the ease of 
Mina Shamther Bahadur v. Munshi Kunj 
Behari Lai (11) where Mocker jee and Cas- 
pertz, JJ., observed : it ia now firmly 

settled beyond all probability of controversy, 
that the plaintiff in an &>tion for eject- 
meet must not only prove his tit 1 e but 
also hia p'S’easion within 12 years of the 
6uit.’* A recent full Benah of the Patna 
High Coprt alsr, upon a review of the 
decisions on the point has taken the same 
view. See Shim Prasad Singh v. Hira 
Singh (8)J, 

We are aaaordingly of opinion that, in 
tales coming under Article 14^, although 
the plaintiff’s title is proved, the onus is 
not upon the defendant to show that the 
plaintiff lost his title by adverse posses¬ 
sion on the part of the defendant. 

. The next question ia, whether the onus 
of proof is upon the defendant having 
regard to the nature of the land, and this 
brings us to the question as to what tbe 
plaintiff h&9 to prove in order to show that 
he wae in possession within 12 years of the 
suit- As pointed out by Wilson, J. f in the 
jadgment of the Fall Benoh in 
Mahomed Ali Khan's cate (13), pos£93- 

sion is not necessarily the same thing 
as aotual user , The nature of tbe possession 
ip to be looked for 4 and the evident of 
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continuance must depend upon the aharaater 
and aondition oc the land in dispute. 
Where the land is incapable of aatual 
enjoyment, as in the ease ofdilnvion by a 
river, if the plaintiff shows hia possession 
down to the time of the dilavion, hie pos¬ 
session is preanmed to continue so long as the 
lande continue to be submerged. The aases 
of Rally Ohurn Sahoo v. Secretary oj State for 
India (21), (overruled by Secretary of State 
for India v. Krishnamoni Qupta (20) in so 
far as it held that there wai construe* 
tive possession in favour of a wrong-doer]. 
Mar.o Mohun Ohos8V. Mothura Mnhun Roy (22) 
Radha Qobir.d Roy v. Inglis (2), Rajkumar 
Roy v. Qobind Ohunder Roy (23) (where, 
however, pos3ession of the plaintiff was 
held to be proved) Secretary of State for India 
v, Krishnamoni'. Quota (20) and Basanti Kumar 
Roy v. Secretary of St*te for India (4) illustrate 
the prinaiple that where tbe rightful owner 
proves possession until tbe land goes under 
water or otherwise beaomea wholly in¬ 
capable of enjoyment in the usaal modes, 
he is deemed to be in aoustruative posses¬ 
sion until the land emerges out of water 
and beaomes capable of enjoyment in the 
ueual mode &ni he is aatually dispossessed 
by the defendant. No aueh presumption, 
however, arises in the oass of a wrong-doer. 

In Basanta Kumar Rcy v. Secretary of State 
for India (4) the Judicial Committee ob¬ 
served : “The Limitation Aaft of 1877 doea 
not define tie term ‘dispossession’, but 
its meaning is well settled. A man 
may aeaae to use his land because be 
•annot use it, sinee it is under water. 
He does not thereby disaontinue his posses¬ 
sion : constructively it continues, until he 
is dispossessed ; and, upon the cessation of the 
dispossession before the lapse of the statutory 
period, constructively it revives. ‘There 
can be no discontinuance by absence of use 
and enjoyment, when the land ia not 
capable of use and enjoyment: ’ Per Cotton, 
L. J., in Leigh v. Jack (2-*). It seems 
to follow that there tan be no continuance 


(21) 0 C. 726; 8 0. L. B. 90; 4 Shorn© L. B. 95; 3 
Ind. Deo. (n. s.) 470. 

(22. 7 0. 226; 8 0. L, R. 120; 3 Ind. Deo. (n. 8.) 094. 

(23) 19 O. 0«O at p. 074 (P. 0.); 19 I. A. 140; 6 Sar. 
P. 0. -7. 140; 9 Ind. Deo. (N. 8.) 888 (P. 0.). 

(24) (1879)49 L. .T. Ex. 220; 6 Ex. D. 264; 42 L, T, 
403, 28 W. R. 45?j 44 J, P, 488, 
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of adverse possession, when the land is 
not capable of nse and enjoyment, so long 
as each adverse possession must rest on 
de facto nse and ossapation. When snffisient 
time has elapsed to extinguish the old title 
and start a new one, the new owner’s 
possession, of sonrss, sontinnes until there 
is fresh dispossession, and revives as it 
oeaBes.” 

In cases where the land is not incapable 
of enjoyment, but may produce some profit, 
though tiifling in amount and only of oc¬ 
casional occurrence, as is often the case with 
jungle land, it would be unreasonable to 
look for the same evidence of possession 
as in the case of a house or a cultivated 
held. All that can be required is that the 
plaintiff should short such acts of ownership 
as are natural under the existing condition 
of the land, and in such case?, when he 
has done this his possession is presumed 
to continue so long as the state of tie 
land remains unchanged unless he is shown 
to have been dispossessed. [See Mahomed Ali 
Khan v. Khaja Abdul Gunny (13)]. In Watson 
Sf Oo. v. Govemment(2b) Sir Barnes Peacock, 0, 
J., referred to the ' cutting or preserving the 
wood, gathering wax or wild honey collecting 
stick lac, etc.,” as evidence of possession of 
juDgle lands. In waste lands (and jungle 
lands also) possession may be exercised by 
grazing of oattle, patting up boundary marks 
or fences and the like. 

The cases of diluviated lands or jangle 
or waste lands, however, are no exception to 
the general rule that a plaintiff who is 
dispossessed and brings a suit for recovery 
of possession must show that he was in 
possession within 12 years cf the suit. 
The rule of law, as pointed out by the 
Judicial Committee in Bani Btmanta 
Kumcri Debiv. Maharaja Jagadindra Nath Boy 
Bahadur (19), is that it is for the plaintiff in|a 
suit for ejectment to prove possession prior to 
the alleged dispossession, at the same time 
in this question of possession the initial 
fact of plaintiffs title comes to his aid 
with greater or lets fores according to the 
circumstances established in evidence. 

Bearing the above principles in mind, we 
have to eee what the plaintiff has proved 
in the present case. The land was asserted 
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by the plaintiff to be Jehas pat it formerly 
hut it was admitted in the plaint that the 
defendant had excavated a tank on the land 
4 or 5 years before the suit. The Court 
of first instance found that the tank was 
excavated more than 12 years before the 
suit. Upon that finding there can, of course, 
be no qusstion of any presumption in favour 
of tbe plaintiff because he was ousted from 
possession 12 years before the suit by the 
excavation of the tank. The Court of first 
instance farther found that, before the ex¬ 
cavation of the tank, the land was' nnder 
cultivation of certain persons (HiriDa and 
Jala Majhis) with whom the land was ex¬ 
changed by the defendant. Had these 
findings been affirmed by tbe Court of Appeal 
below, no question of onns of proof or any 
presnmption could arise. The learned Dis¬ 
trict Judge, however, while agreeing with 
the Munsif that the suit was barred by 
limitation, observes that the be9t evidence re¬ 
garding excavation of the tank had not been 
produced by the defendant. It is not clear 
what he meant, because tbe excavaticu of 
the tank 4 or 5 years before tbe suit was 
admitted by the plaintiff in his plaint, and 
spoken to by his own witnesses. Probably, 
he meant that the exsavation of the tank 
earlier, and the exebarga of land, as set 
up by the defendant, was not satisfactorily 
proved, and that tbe evidence of possession 
on both sides prior to the excavation of 
the tank was unsatisfactory. It is contend¬ 
ed on behalf of tbe appellant that in this 
corflict of evidence the Court ought to 
have presumed that possession went with 
the title. That presumption, however, can 
arise only where the evidence is eqnally 
strong on both Bides. In Bunjeet Bam Panday 
v. Qoburdhun Bam Fanday (26) tl e Judicial 
Committee observed : **Now the ordinary 
presumption would be that possession went 
with the title. That presnmption cannot, of 
coarse, be of any avail in the pretence of elear 
evidence to tbe contrary; but where there is 
strong evidence of possession, as there is here, 
on the part of the respondents,——opposed by 
evidence, apparently strong also on tbe part 
of the appellant,—their Lordships think 
that, in estimating the weight due to the 
evidence on both sides, the presnmption 


(25) 3 W. a. 73 at p. 80. 


(26) 20 W. B, 26 (P, 0.), 
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may. under the peealiar circumstances of 
this oase, ba regarded: and that, with the aid 
of it, there is stronger probability that the 
respondents' ease is trne than that of the 
appellant.” See also Dharm Singh v. Bur 
Per shad Singh (10), Babu Kastvri Singh v. 
Bajkumar Babu Bissun Pragas Narain Singh 
(7), Mire a Shamsher Bahadur v, A funshi Kun) 
Behari Lai (11), (the word ‘unsatisfactory’ at 
page 2£0* is evidently a slip). The prinaiple 
does not apply to a oase where the evidence is 
equally unworthy of relianoe on both sides, see 
Tha\ur Singh v. Bhogeraj Singh (14), Lala 
Singh v. Lalif Bossein (27), Fakira Lai Sahoo 
v. Munthi Bam Oharan Lai (28), (the observa¬ 
tions with regard to waste or jungle lands 
are obiter). 

The question was discussed by a Fall 
Benoh of the Patna High Court in the 
reoent oase of Shiva Pra*ad Singh v. 
Hira Singh (8), where it was held (over¬ 
ruling two decisions of that Court) that 
the presumption oan be raised on’y where 
the evidenoe is equally strong on both 
sides and cannot be sailed in aid to give 
weight to evidenoe unworthy of oredit any 
more than if no evidenoe at all had been 
given. The subject-matter of dispute in 
that oase was cultivated land. In the Order 
of Reference the learned Judge expressed 
the opinion that the oases of submerged 
or jungle or wa?te land, the continuance of 
possession may be presumed if anteo:dent 
title and possession are proved. The observa¬ 
tion has reference to land of euch a nature 
that poi session cannot be expected to be 
proved by acts of actual user and enjoyment 
and the learned Chief Justice referred 
with approval to the observations of 
Wilsor, J., in the judgment of the Full 
Benoh in Mahomed Ali Khan'& case (13), 
(with regard to jungle lands) that 
the plaintiff should show ouch acts of 
ownership as are natural under existing 
conditions and that where this has been doDe 
prior possession may be presumed to have 
continued until the plaintiff is shown to 
have been dispossessed. 

In the present case, the plaintiff alleged 
that the land was waste but it was not the 
case of the plaintiff that no acts of ownership 
could be or were exeroised upon the land. 

(27) 28 Ind. Cas. 477; 21 0. L. J. 480. 

_ (2 8) 85 lad. Oaa. 554, 1 P. L. J. 146 . _ _ 

•Page of 12 0. W» N,—[At. j. 


The plaintiff adduced Borne evidence of 
possession, tic., grazing of cattle upon the 
land prior to the excavation of the tank by 
the defeidant. The defendant adduied evi¬ 
dence to show that the land was under culti¬ 
vation bsfore he excavated the tank, Accord¬ 
ing to both patties, therefore, aots of potees- 
aion were exercised upon the land, now 
where deBnite evidenoe of Beta of possession 
is forthcoming there is no difference between 
the proof of possees r on in the case of jungle, 
waste or unooltivated lands and in that of 
cultivated lands. But where as in the case of 
cultivated lands the plaintiff will fail if he 
dees not prove his possession within 12 
years ; in the case of jungle or waste lands, if 
he proves his title, there is a presumption in 
his favour where having regard to the nature 
of the land possession lannot he expected 
to be proved hy acts of actual user and 
enjoyment. If, however, the plaintiff asserts 
that he exercised acts of ownership upon 
the land and adduces evidence in support 
of such assertion, he cannot, where such 
evidence is disbelieved by the Court, turn 
round and rely upon any presumption, because 
the case set up by him negatives the 
existenoe of circumstances which would give 
rise to the presumption, and is inconsistent 
with it. 

In the present ease, if the plaintiff had been 
able to show that neither party had exercis¬ 
ed any aot of possession, or that he bad 
exeroised such acts of ownership as were 
natural under the existing conditions, a 
presumption could have been raised in his 
favour on the question of possession of the 
land prior to his dispccaeesion by the defend¬ 
ant’s excavation of the tank. He attempted 
to prove fuch acts of possession, but the evi- 
deDoe was not accepted by the Courts below. 

It is contended, however, on behalf of the 
appellant that the learned District Judge 
should not have held that “plaintiff’s witness 
No. l’e statement that cattle of all 
villagers grazed on the disputed land, was 
consistent with the plaintiff's case as much 
as with the defendant’s,” and ought to have 
held that plaintiff’s possession prior to the 
excavation of the tank by the defendant was 
thereby proved. But in that passage the 
learned Judge was merely commenting upon 
the statements of the plaintiff’s witness 
No. 1 and what he meant was that “villagers” 
who are said to have grazed their cattle on 
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the lard were tenants under the patni taluks , 
of both the plaintiff and the defendant, both 
the taluks being in the same village. He did 
not find that the plaintiff's tenant grazed 
cattle on the land, because farther on referring 
to the plaintiff’s witnesses who all deposed 
to the Sima effeet, be eays : The lower 

Court rightly disbelieved them as they were 
olearly not independent and disinterested 
witnesses.” In these sircamstanses, we do not 
think that there was any presumption in 
favour of the plaintiff. 

The appeal accordingly fails, and must be 
dismissed with tests, 

I. D. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appials Nos. S00 or 1918 

and 382 or 1919. 

January 25, 1922. 

Present : —Sir Grimwocd Mears, Kr, Chief 

Jostite and Ju9tise Sir P, 0. Baserji, Kt. 

Kunwar MUHaMMAD SHAFI KHAN 

-PLAIMTIFP — A PPELLANT 

versus 

Kunwar MUHAMMAD MOAZZAM 

ALI KHAN —Dependant—Respondent. 

Promissory-note, suit on— Consideration —Onus— 
Defendant, when entitled to succeed without -proving 
want of consideration. 

The ordinary rule is that in a claim to recover 
money lent, the defendant must prove absence of 
consideration if that is his case. [p. 686, col. 1.] 

But in a case where consideration i9 denied in 
the written statement and the plaintiff goes into 
the witness-box, and the result of his cross- 
examination is such that he fails to establish the 
point which he set out to make, namely, that he 
gave the consideration and the Court is thus 
satisfied that he did not give the consideration, 
the defendant can avail himself of that and has a 
right to a decree [p. 685, col. p. 686, col. 1.] 

Fit sk ar pub 1 from the deoision of the Sesond 
Additional Sutordir aka Jod^e, 41 ; gsrb, dftt*>d 

|he 23 d of Augnsb iyl8, 


Dr. Ttj Bahadur Sapru, Dr, S. M, Sulaitnan 
and Mr. Panna Lai , for the Appellant. 

Mr. Iqbal Ahmad , for the Respondent. 

JUDGMENT.—These two appeals have 
been heard together and «an conveniently be 
dealt with in one judgment. The plaintiff, 
Kunwar Muhammad Sbafi Khan, olaims, 
in the 6rst ease Suit No. 104 of 1918, the 
Bum of Rs. 9,000 and interest, and, iu the 
second tare, the sum of Rs. 10,000 and 
interest against Kunwar Mnhammad 
Moazzam Ali Khan, a young maD, who, at 
the time of the transactions, had reaently 
attained his majority. Affording to the 
statement of the plaintiff he is a man of 
independent means and a very remote 
relation of the defendant. The defendant 
has an elder .brother, by name Kunwar 
Muhammad Makarram Ali KbaD, who is dead, 
and is the grandson of Nawab Sir Faiyaz Ali 
Khan. He is a well known Rais of Pahsau 
iu the Bulandshahr Diatrift, There is .reason 
to believe that the grandsons are regarded as 
his expectant heirs, and the present reaipient 
of his bounty. At the time of these transao* 
tiors, the Nawab was a gentleman of about 
65 years of age. The story as told by the 
plaintiff is, that be was apprcaahed by these 
two young men some time very early in Joly 
of 1915, with the request that he should lend 
them moDey. He stated that he was not on 
good terms with the family of the defendants, 
that these two young men bad no property, do 
money, no business, nothing at all exsept their 
expectations from their grandfather. He 
stated that he did not know why these 
two youDg men wanted to borrow this sum 
of R?. 18.0C0 and his only reason for making 
the loan was relationship. The exact 
relationship wa9 that the grandfather’s 
father's sister’s daughter was the mother 
of the plaintiff. Although, be say.*, that the 
relationship between their family and hie 
was eneb, and is even now, that is, in 19 a 9, 
that he conld not visit their bouse, his 
heart was moved by this extremely remote 
relationship for the two yonng men who 
were already under the fare of their grand? 
father, that he advanced to them on no 
eeonrily at all a sum of Rs. 18.0C0, The 
story does not end there, because, on tbe 
15 th December 1215, again moved by 
relationship, he advanted, according to bis 
story, the farther sum of R*. 20,000 to 
these young men, He wee an*b!$ te t*0 
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the Court what possible legitimate use 
the young men coaid either have for the 
Rs. 18,000 and still more for the 
Rs. 20,000 alleged to have been borrowed 
after so short an interval, The Sait 
Ho. 104 was in respect of the one*half share 
of the promissory-note of the 9th of Jaly 
1915, whioh he eonght to reeover from 
the younger brother, the elder having 
drifted into bankruptcy. After that suit 
had been decided, an application was made 
that Suit No. 163 of 1918 should be de¬ 
cided before another Judge and Mr. Lai 
Qopal Mukerji, who had decided the first 
case, very readily assented to the circnm- 
Btanoss surrounding the second promissory- 
note bjing investigated by another Judge, 
and consequently that second ease was 
decided by Mr. Jagat Narain. The plaint* 
iff, therefore, has had two opportunities 
of putting forward his claim. Both Courts 
have decided against him and when the 
judgments of both Courts are looked at, 
although they differ in form, yet, throughout 
both judgments, there runs a strong dis¬ 
belief in the honesty and truth of the plaintiff. 
We share that disbelief in honesty and truth, 
and we think both of these ware most 
regrettable transactions for a man who pot 
himself forward as a man of position to enter 
into with these yonng men. 

The tnatter, however, must ba oarefolly 
analysed and legal grounds must ba shoWn 
for our view that both of these appeals must 
be dismissed. The plaintiff sued on a 
promissory-note. The defendant denied the 
execution, denied receipt of the conisderation, 
and sat np a story in paragraph 7 of the 
written statement, which we must accept 
as being regarded as a defence of fraud. The 
plaintiff went into the witness-box. At the 
moment the case opened, all that the plaintiff 
need have done was to have proved tbe 
execution of the document sued upon, and if 
he had obtained an answer by the defendant 
to an interrogatory that the document bore 
the defendant's signature, then all that he 
need have done was to have put in the 
document. But it happened to be necessary 
in this case that the plaintiff himself should 
gb into the witness-box to prove that he 
Mtuaily saw the defendant put his name to 
the promissory*note in suit, and having 
eomtnenoed the story in the examination-in- 
fhief and proved the execution, he asserted 


that he gave Rs. 18,000 in currency notes 
to these two young men. He was cross- 
examined on that matter and both Judges 
disbelieved in the first case that he had paid 
Rs. 13,000 to the young men, and, in the 
second case that he had paid Rs. 20,000. 
They did not believe that be had made 
a true statement about that matter. He 
swore that Rs. 18,090 and Rs. 20,000 
were paid over. They oertainly had extremely 
good grounds on which they could have come 
to that conclusion, because when he was 
asked if be kept aeoount-books, he fsaid 
that he did, ‘‘an account-book is kept at my 
place but Dot in a regular way. In my account- 
book, there is an entry of R*. 18,000 having 
been advanced. Tbe daily cash balancs of my 
treesury is entered in the acoounis. The sum 
whioh was leot was included iu the cash 
balance. I cannot produce my accounts. The 
reason is that, in the first placs, they are 
not in a regular form, and, secondly, because 
all public and private matters are entered 
in them and I do not want to disclose them.” 
If aoy tbiog more were needed to satisfy a 
Court as to the untruth of the statsment 
which tbe plaintiff took upon himself to prove, 
namely, tbe giving of tbe consideration, it is to 
be found in the story of the money. He says 
that he bad, in July 1918, lying in his house 
this large sum of money. He says that, in 
December, he had also Rs. 20,000 lying in his 
house. It was not deposited in any Bank 
but was simply a dead weight in the house. 
From the evidence, it wonld appear that tbe 
amonnt was in Rupees, because, be says: 
“In order to carry tbe money to Delhi, I got 
tbe cash changed into notes. I do not 
remember from whom 1 obtained the notes.'* 
There was some evidence given to suggest 
that be bimsslf was in debt and not likely 
to have so large a sum as Rs. 18,000 and 
then Rs. 20,000 lying idle at his house, avail¬ 
able for a transaction of this kind. We agree 
entirely with tbe views exprassed in the two 
jndgments, and, though it is undoubted that 
the onus does lie upon the defendant, in cases 
of this kind, to prove that no consideration 
was giveD, nevertheless, if a plaintiff wbeD, 
as in this case, consideration was denied in the 
written statement, goes into tbe witness- 
box, and if the result of his examination 
is such that he fails to establish tbe point 
which he set out to make, namely, that be 
gave the consideration and tbe Court H 



INDIAN CASKS. 


686 

DWARKA PRASAD V, JA1 BARHAM. 

thus satisfied that be did not give the 
consideration which he allege?, the defend¬ 
ant «ao avail himself of that and has a 
right to a desree. This, in any (no ?) way, 
trenehes npon the ordinary rale that the 
defendant mast prove ab3enoe of soo- 
eideration if thaS is his ease. The result, 
therefore, is that b 3th these appeals malt 
ba dismissed with costs iaclading feas on 
the higher scale. 

N. h. & R, N. 

Appeals ditmtsted. 


PATNA HIGH COURT. 

Appeals from Original Decries Noj. 128 

and 135 op 1919. 

May 27, 1922. 

Preterit :—Mr. Justice Das and 
Mr. Justice Adami. 

In F. A. No. 128 

DWARKA PRASAD MARWARl and 

others—Appellants 
In F. A. No. 135 

TBJI BABI widow of late GULAB RAM 

MARWARl AND OTHER!-APPELLANTS 

vereut 

JAI BARHAM and others—Respondents 

in Both. 

8onthal Parganas Settlement Regulation (III of 1872^, 
U8. 11, 26 A, application of—Certificate of publication 
of Record of Rights, effect of production of—Hindu Law-- 
Joint family estate, impartible, incidents of-—Jurisdic¬ 
tion meaning of — Jurisdiction , want of—Decision when 
null and void—Documentary evidence, production of, at 
first hearing—Regulation ( LI1 °f 1872^, object and 
scope of—Operation of Record of Rights as between 
members of joint family. 


Section 11 of Regulation III of 1872 bars every 
unit regarding any matter decided by any Sefctle- 
® Court, except suoh suite as are brought to 

m0 , af the finding or record of the Settlement 
Officer where .nly the rights of Zemindars and 
-proprietors as between themselves are con- 
^edf provided they are brought within 8 yea 



from the date of the publication, of the Record of 
Rights, [p. 689, ool. 1.] 

The production of a certificate of publication 
of a Record of Rights by the defendant raises a 
presumption that there was publication accord¬ 
ing to the procedure laid down in Regulation III 
of 1872, throwing the onus on the plaintiff to es¬ 
tablish that there was no regular publication of the 
Record of Rights, [p. 691, col, 2.1 

Under Hindu law the impartiality of an estate 
does not destroy its nature as a joint family property 
or render it the separate property of the last holder 
unless there is something equivalent to partition. 
But at the same time the other members of the 
family have no suoh property in it to enable them 
to challenge an alienation made by the holder of 
the estate either daring his lifetime or after his 
death, [p. 697, col. 2.] 

Sartaj Kuari v. Deoraj Kuari, 10 A. 272; 16 I. A. 61; 
6 Sar. P. 0. J. 189; 12 Ind. Jur. .213; 6 Ind. Dec. (N. s ) 
182 (P. C.), Baijnath Prasad Singh v. Tej Bali Singh, 
60 Ind. Cas. 634; 33 C. L. J. 388; 19 A. L. J. 317; 40 
M. L. J. 387; (1921) M. W. N. 300; 26 0. W. N.664; 2 
P. L. T. 267; 23 Bom. L. R. 654; 43 A. 228; 3 U. P- L. 
R. (P. O.) 36; 29 M. L. T. 868 (P. C.) and 8ri Raja 
Rao Venkata Surya Mahipati Rama Krishna v. Court 
of Wards, 22 M. 383; 1 Bom. L. R. 277; 8 C. W. N. 
416; 26 I. A. 83; 7 Sar. P. O. J. 481; 9 M. L. J. Sup. 1; 

8 Ind. Dec. (n. s.) 276 (P. C.), referred to. >• 

Jurisdiction means power and authority con¬ 
ferred on a Court to pronounce the sentence of 
the law or to award the remedies provided by 
law, upon a state of facts, proved or admitted, 
referred to the Court for decision and authorised 
by law to be the subject of investigation or action 
by that Court and in favour of or against persons 
who present themselves or who are brought before 
the Court in some manner sanctioned by law as 
proper and sufficient, [p. 699, col. 2,] 

When want of jurisdiction of a Court is apparent 
on the face of the record, any judgment rendered 
by such a Court is null and void, incapable of 
ratification and subject to collateral impeachment. 
Bat a Court has jurisdiction to decide whether it 
has jurisdiction to entertain the suit and the 
decision of the Court that it has jurisdiction is 
final and conclusive in all collateral enquiries. 
Where, however, the want of jurisdiction is not 
apparent on the face of the proceedings but the 
absence of jurisdiction depends on a fact, in the 
knowledge of a party which he had an opportunity 
of bringing forward in Court, then, if he does 
not bring that fact forward but allows the Court 
to proceed with the judgment, he ought not to 
be permitted to impeach the jurisdiction of the 
Court in any collateral proceeding, [p. 699, col. 2; p. 
700, col. 1.] 

Obiter dicta .—The Civil Procedure Code compels 
the parties to produce all the documentary evi¬ 
dence of every description in their possession or 
power on whioh they intend to rely at the first 
hearing of the suit and provides that suoh evi¬ 
dence whioh should have been, but has not - been, 
produced shall not be received at any subsequent 
stage of the proceedings unless good cause is 
shown to the satisfaction of the Court for the 
non-production thereof. This rule, however; wai 
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©naoted to prevent fraud by the late production 
of suspicious documents and since no suspicion 
can attaoh to certified copies of public documents, 
they may be received in evidence though they 
have not been produced at the first hearing, [p. 69 1 , 

The policy of the Legislature in enacting Regulation 
III of 1872 was to have a complete Record of 
Rights and interests in land in the Sonthal Parganas 
and to exolude the jurisdiction of Civil Courts 
except in certain matters. The Regulation gives 
no scope for the view that the members of a 
joint family may allow the name of the karta to 
be recorded in the Record of Rights and yet claim 
to have an interest in the estate, [p. 696, col. 1.] 

Shankir Prosad Jha [JanuJci Persad Jhaj v. Babtc 
Lai Jha, 28 Ind. Cas. 24J; 19 C. W, N. 499, referred 
to. 

The Record of Rights framed under Regulation III 
of 1872 operates as between members of a joint 
Hindu family as completely as between strangers. 
Lp. 696, col. 2.2 

Appeal from a decision of the Suboxdi- 
nafce Judge, Bhagalpnr. 

Mosers. Hasan Imam , N. 0, Sinha , Rar.jit 
Sink*, JuQgernath Prasad , A, Sen and N. 0. 

' Ohoth , for the Appellants. 

Meserp. S. P . Sen , 8. M. Mullick, 8. M, 
Das and N. 0. Rcy t for the .Respondents. 

JUDGMENT. 

Dap, J.— On the 14th August 1895, one 
Thaknr Barham, in consideration of a 
large 6um of money then dne by him 
to the defendants and of a present advance 
of Rs. 3,959-7-3, exeented a bond in 
favour of the defendants by which be 
agreed to pay to the defendants the snm of 
Bs. 1,25,000 with interest thereon at 
13 -anDas per tent, per month, and secured 
this earn by a mortgage in their favoor 
of an 8*annas of Tappa. Patsnnda in 
the Sonthal Parganas and an 8-annas 
of milih Koeapat Amdar in Bhagalpnr. 
On the 15th September 19G0, the defendants 
commented a suit against Thakur Barham in 
the Court of the Subordinate Judge of Bhagal- 
pur to enforee the mortgage of the 14th 
August 1895, and on the 8th September 1902, 
recovered a mortgage-detree as against 
Thakur Barham for Ra. 2,57,600. Thakur 
Barham appealed to the Oalsutta High 
Court and as a condition for stay of 
execution pending the disposal of the 
appeal, gave as farther security another 
2-annas of Pataunda. On the 16th Detember 
1903, the Oaltutta High Court dismissed the 
oppeal of Thakur Barham, The defendants 
then tommented execution proceedings, and 
OP the 5th Ootgber 1904, purchased the 


CASE; 8, 


lO-annas of Patsunda and S-anDas of Kosapat 
at a Judicial sale held in execution of 
their mortgage-decree. The sale was duly 
confirmed and on the 21st Detembar 1904, 
the defendants obtained delivery of pcs- 
session of the properties purchased by them. 
Thakur Barham died on the 7th September 
1905; and onthe7th April 1916, the plaintiffs, 
who slaim to have bad a joint interest 
with Thakur Barham in all the properties 
that stood recorded in the name of Thakur 
Barham including the mortgaged properties, 
instituted the suit out of whioh this appeal 
arises for redemption of the mortgage of 
the 14th August 1895, and io the alterna¬ 
tive for possession. The learned Subordi- 
Date Judge, agreeing with the oontentions 
put forward on behalf of the plaintiffs, baa 
given them a decree for possession. 

The case of the plaintiffs, as made in 
the plaint, is a simple one. They contend 
that they were joint with Thakur Barham 
and that the proceedings taken by the 
defendants against Thaknr Barham sannot 
affest their right to redeem the mortgage. 
They also contend that Tappa Patsunda, 
being situate within the Sonthal Parganas* 
the Bhagalpur Oonrt had no jurisdiction to 
entertain the suit or to sell the mortgaged 
properties. They assordingly ask for a decree 
for redemption and in the alternative, for a 
decree for possession with mesne profits. 
The defendants in their written statement 
rely upon the admitted fact that there was 
a Settlement of the Sonthal Parganas, inolud- 
ing Tappa Patsunda, in 1905, and they contend 
that the present suit is barred by certain 
provisions of Regulation III of 1872. On 
the merits they say that the properties dealt 
with by Thaknr Barham formed part of his 
impartible Zamindari and that the plaint¬ 
iffs were not necessary parties to the mortgage 
action and have no right to redeem the 
mortgage. They also challenge the conten¬ 
tion of the plaintiffs that the Bhagalpnr 
Court had no jurisdiction to entertain the 
mortgage action. 

The learned Subordinate Judge framed 
twenty-nine if sues for trial between the 
parties, but, in my opinion, the questions that 
arise in the case are three in number; first, is 
the suit maintainable in view of section 11 
and 25 A of Regulation III of 1872; 
secondly, bad the Bhagalpnr Court jurisdic¬ 
tion to entertain the mortgage action, aqd 
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lastly, was the Zemindari of which Th'akur 
Barham was io possession, an impartible 
Zemindari, and, if so, have the plaiutifff, in 
the events whieh have happened, any right 
to redeem the mortgage. The learned 
Subordinate Judge has deoided all these 
questions in favour of the plaintiffs and has 
given them a decree for possession. 

I will first consider the question whether 
the present 6uit is maintainable in view of 
sestion 11 and section 25A of Regulation 
III of 1872, In order to appreciate the 
arguments which have been advanced to us 
on the point it is necessary to remember that 
there wasa Settlement of the Sonthal Parganas, 
including Tappa Patsunda, under the pro¬ 
visions of Regulation 11L of 1872 between 
1903 and 1905, and that, in that Settlement, 
known as McPherson’s Settlement, the 
defendants were recorded as owners of Tappa 
Patsunda. The certificates of publication of 
the Record of nights were granted on various 
dates in May and June 1905, and it is alleged 
by the defendants that they were duly 
published in the villages in accordance with 
the rales laid down in the Regulation. On 
the 23rd May It 05 Gaja Barham for self 
and as gnardian of the minora Nitia Nand 
and Pram NaDd, Balbhaddar Barham and 
Jai Kiehen Barham, presented a petition of 
objettion in the Oonrtof the Settlement Officer 
of Du'nka in which they contended that Tappa 
Patsunda was the ancestral property of the 
objectors and that they had a right to get 
their respective names recorded in the 
Settlement Department in respect of 10-annas 
8-pies share. Although Jai Barham’s 

name does not appear in the petition of 
objection, as,printed in the paper-book, it is 
clear from Mr. Allanson’s order, dated the 
24fch June 1905, that he was.. a party to 
the proseedings. It will be noticed, therefore, 
that all the present plaintiffs were represented 
in the petition of objection which was reject¬ 
ed by Mr. Allanson, who succeeded 

Mr. McPherson as the Settlement Officer on 
the 24th June 1905. The learned Subordinate 
Judge 6ays that this* petition was filed 
before the sompletion of the Record of Rights. 
This is wrong. It was actually filed after 
the publication of the Record of Rights in 
respect of two hundred villages, and the 
decision of Mr. Allanson was pronounced 
after the publication of the Record of Righta 
jp respect of the remaining villages. 


[i9ii 

On these facts it was argued that, in view 
of seotion 11 and rection 25 A of the 
Regulation, the present suit is not maintain¬ 
able. Seotion 11 of the Rsgulaiiou provides 
as follows:—"Except as provided in saotibn 
25 A no sait shall lie in any Oivil Court 
regarding any matter decided by aoy Settle¬ 
ment Coart under these rales, bat the 
decision and orders of the Settlement Counts 
made under these rules, regarding the in¬ 
terests and rights above-mentioned, shall 
have the force of a decree of Court.” • 1 

Section 25 A provides as follows:—* Where 
only the rights of Zemindars and other 
proprietors as between themselves are son- 
cerned a.sait may, unless it is barred by 
89ction.il* of the Code of Civil Procedure, be 
broaght io a Court established under the 
Bengal, Agra and Assam Oivil Courts Act, 
1837, to contest the finding or reord of the 
Settlement Offiaer, within three years from the 
date of the publication of the Record of Right’, 
or of the final order of the Revenue Ooarfc. 
Bat no such suit shall be brought in any 
Court after the expiration of thred yeats 
from such date. If in any each sait it is 
found that the finding of the Settlement 
Officer is erroneoas, the record shall be 
amended accordingly.” It was contended 

on behalf of the defendants that tbe quesiton 
in controversy between the parties was 
decided by the Settlement Officer in favour 
of the defendants and that section 11 of 
the Regulation operates as a bar r to the 
suit. The plaintiffs replied that the 
rights involved in this suit fell within 

the class of rights mentioned in seotion 
25 4 of the Regulation and that the 
present case, therefore, falls within tbe 
exception and not the prohibition bf 
section 11. Tbe defendants retorted that 
even then the suit is barred by limitation 
as it has been broaght after the expira* 
tion of three years from the. date of the 
publication of the Record of Rights. 

. • s' * 

Speaking with great respeot. 1 think 
there has always been some confusion as' 
regards the applicability of seotion lig¬ 
and section 25 A of the Rsgulation. It 
was argued as though, when tbe rights 
of Zemindars and other proprietors, as 

between, themselves are ooncerned r the 

proh ibition contained in sestion 11 doss 
* a. 13 of the Code of 1882,— 1 - - 
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not operate. I read the sections some¬ 
what differently. In my opinion section 
II bars every snit regarding: any matter 
decided by any Settlement Court, except 
such saits as are brought to contest 

the Boding or record of the Settlement 
Officer, where only the right of Zemindars 
or other proprietors as between themselves 
are oonaerned, provided they are brought 
within three years from the date of the 
publication of the Record of Rights. Sec¬ 
tion 11 provides that every decision and 
order of the Settlement Officer regarding 
the interests and rights of the parties 
shall have the force of a decree. Sec¬ 
tion 25 A. provides a prooednre for 
avoiding the decree only when the question 
in controversy between the parties in¬ 
volves the determination of the rights of 
the Zemindars or other proprietors as bet¬ 
ween themselves. When the question in 
controversy between the parties does not 
involve the determination of each right?, 
the decree under section II cannot be 

avoided by a suit uoder section 25 A. 
but when the qaeslion in controversy does 
involve the determination of each rights, 
the decree under section 11 can be avoided 
by a suit under section 2oA. in my 
opinion section 11 operates in every oase 
to give to every decision and order of 
the Settlement Courts the force of a deere9 
and ssetion 25A enables a party affected 
by such decisions and orders to sue for 
setting aside such decisions and orders, 
provided the rights decided fall within 
the class of rights mentioned in section 
25 A. I have no doubt whatever as to 

the rights of the parties under the Regu¬ 
lation. Under section 14, the Settlement 
Officer has to give due notice to the 
people of a village for which he is abont 
to prepare a Record of Rights, so that all 
persons interested may bring forward 
their claims either in writing or by verbal 
application, and he has to enquire into, 
settle and record all rights in, or claims 
%>, the lands of a village of which he 
is preparing a Record of Rights, even 
though such claims or rights may not 
ba urged by the parties interested. The 
parties then have an opportunity of re¬ 
presenting their views to the Settlement 
Officer before the preparation of the Record 
pf Rights, The decisions arrived at • by 

44 


the Settlement Officer in the coarse of 
each enquiry are decisions within the 
meaning of section 11 and operate as 
decrees of Coarfc, and the only way iu 
which such decrees may be avoided is by a 
snit under section 25 A, provided the 
decision affects the rights of Zjmindars 
and other proprietors as between them¬ 
selves. Bat the Settlement Officer may 
himself set aside the decision ia an ap¬ 
propriate proceeding under section 24 of 
the Act which makes it obligatory on 
the Settlement Officer, after he shall 
have made the Record of Rights for any 
village, to notify and pnblish the contents 
of snch record to the persons interested 
by posting it conspicuously in the village 
and otherwise in such manner as may be 
convenient and which enables any person 
interested to bring forward in the Settle¬ 
ment Oonrts within a period of six months 
from the date of publication of each Record 
of Rights any objottion he may desire to 
make to any part of snch record. The 
section provides that any objection so made 
shall be erqnirad into and disposed of by 
a deoision in writing under the hand of the 
Officer presiding in the Court. • The decision 
arrived at nnder ssetion 24 is, again, a deci* 
■ion within the meaning of section Hand 
operates as a decree of Court, and the 
only way, again, in which smh a-deoree can 
be avoided is again by a snit nnder section 
25A provided the decision affects the rights 
of Zemindars and other proprietors as bo- 
tween themselves. Section 25 provides that 
after a period of six months from the date 
of the publication of the Record of Rights 
of any village, each record shall be oon- 
olusive proof of the rights and customs 
therein recorded, other than the rights 
mentioned in eectioa 25A, except so far 
as concerns entries in such record regarding 
which objection by parties interested may still 
be pending in the original or Appellate Court, 
or may still b3 open to appeal. It follows 
from this provision that, whore the rights dealt 
with in the Settlement proceeding are each 
rights as are mentioned in section *5A, 
the Record of Rights cannot be relied on 
as a bar to a aait which asserts a right 
contrary to the entry in the Record of Rights 
for section 25 is quite clear that a Record 
of Rights is not conclusive proof of the 
rights mentioned in section 25A, Bat thg 
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decision which is the basis cf the Res 3rd 
of Rights constitutes a bar to tbe suit ander 
section 11. A distinction bas been drawn 
in tbe Regulation between “the decision and 
orders” of tbe Settlement Court and tbe 
Resord of R : gbts. The deoision and orders 
have tbe fores of a decree of Court, where 
as the Record of Rights is conclusive proof 
of the rights and anatoms therein recorded 
other than the rights mentioned in seotion 
23A. In roy opinion when in any suit we are 
•onserned with such rights as are mention 
ed in section 25 A, and a decision cf tbe 
Settlement Court is pleaded as a bar to the 
snit, all that we have to ree ?s whether there 
is such a deoision ae is alleged by the defend¬ 
ants and it ii wholly immaterial to enquire 
whether the Reoord of Rights was published 
in atsordarce with law. 

Now, tbe defendants have been recorded in 
the Reoord of Rights an tbe proprietors of 
Tappa Patsnnda. The question was, as we have 
seen, direotly raised by the plaintiffs before 
tbe Settlement Offiaer by their petition 
Exhibit 0, dated the 25th May 1905. The 
Settlement Officer direotly deoided the qaes* 
tion against the plaintiffs by his order, 
Exhibit F F, dated the 24th June 1£05, In 
my opinion that order operated as a decree 
between tbe parties under section 11 of tbe 
RegulrtioD. It is conceded that the rights 
decided by Settlement Officer fell within the 
class of rights mentioned in section 25 A 
of the Regulation. It must, therefore, fol¬ 
low that the plaintiffs bad the right to 
contest the finding of the Settlement Officer, 
provided they brought their suit within 
three years from the date of the publication 
of the Record of Rights, Is the present suit, 
then, a suit to contest tbe finding or resord of 
the Settlement Officer ? 

In roy opinion, it is not. It is 6nffiiient 
to refer to the plaint to make good tbe 
point, that tbe suit is not a suit to contest 
the finding or record of the Settlement 
Officer. There ie not a word about the 
finding or resord of the Settlement Officer 
in the plaint, and there is nothing in the 
plaint, whioh either expreesly or bynecssmry 
implication invites the Court to set aside 
inch finding or resord. In my view the present 
suit cannot be regarded as a suit under 
section 25A of the Regulation, and there 
being no challenge of the order of the S6fcftle- 

ja^nt Officer dated the 24th Jure 1905 that 


order operates as a bar to the presanfc 

6c i 

Tl e learned Subordinate Judge was of 
opinion that ^he decision of a Settlement 
Ccurt dees net operate as a decree under 
seotion 11 of the Regulation, unless there 
is preof of the publication cf the Record of 
Rights. I have dealt with this point, and 
all that I read tay is that I am unable 
to concur in this view. It is impossible, in 
my cpinior, to escape from the provision 
of section il that tbe deoision and orders 
of the Settlement Ccurts shall have the 
force of a decree of Court. There is nothing 
in the language employed by tbe Legislature 
in seofion 11 lo suggest that they shall 
have the ferte of a decree only on 
proof of the publication of the Record of 
Rights. 

It was argued before us that tbe nature 
cf a defence rndcr cecticn 11 is sub¬ 
stantially equivalent to a plea of ret judicata, 
and that* it was for the defendants to 
establish the dccree upon which they relied 
as operating es res judicata, and reliance 
was placed upon Nadiar Ohcni Bir.gh v. 
Chunder Sikhur Sadhu (1). I quite agree 
that it is fer the defendants to establish 
the decree upon whioh they rely, but what 
is the deoree under seotion 11? Not the Re¬ 
cord of Rights, but the decisions and orders 
of the Settlement Courts. 

It was then argued that the plaint¬ 
iffs could n it be expected to bring a suit 
to cootest tbe finding or record of tbe 
Settlement Officer, since they do not admit 
that there is a Record of Rights relating to 
these lards. The argument completely 
ignores the provisions of section 25 A which 
gives a parly tbe right to contest net only 
the reoord but also the finding of tbe 
Settlement Officer, and it is oonoeded that 
tbe plaintiffs were aware of tbe finding of 
tbe Settlement Officer contained in the order 
dated the 24th June 1903. It was open 
to tbe plaintiffs to sue for setting aside tbe 
finding, bnt this courre they did not adopt. 
In my opinion the decision of tbe 24kh 
June 1^05 constitutes a oomplete bar to tbe 

suit under section 11 of the Regulation. 

* ’ « • 

I will now deal with the question wbe* 
tber the Record of Rights was published in 

* (1) 15 0.795j 7 lad. Deo. (n. s.) 10J*. ’ ‘ - * 


Vel. LXVii] INDIAN OASBS, 691 


DWARKA PRASAD V t Jil BARHAM. 

acdsrdansa with law. In other words, I will 
assume that the suit is one under sesliou 
2^A, and enquire whether it has tern 
brought within three years from the date of 
the publication of the Rscsrd of Rights. The 
defendants filed certain extracts from the 
Record of Rights which did not ootain the 
certificate of publication ; but daring ths 
bearing of the ease, they tendered in evidence 
the certified copies of the Record of Rights 
containing the o)rtificate3 of publication. O i 
the 23rd D3c:mber 1918, the learoed Subordi¬ 
nate Jadge accepted these documents in 
evidence, but reviewing his own order later 
in the day, he came to the conclusion that 
he would not be justified in accepting these 
documents at that stage. Ha accordingly 
returned the documents to the defendants. 
The C’v‘l Prosedare Code, it is true, compels 
the parties to produce all the documentary 
evidence of every description in their 
possession or power on which they intend 
to rely at the first hearing of the suit 
and provides that 6uch evidence which 
should have been but has not been prodncsd 
shall not be received at any subsequent stage 
of tho pnojedings unlers good osuseis 
shown to the satisfaction of the Court for the 
non-production thereof. Bat it has been 
held in numerous cases that the rule 
wad^ enacted to prevent fraud by the la‘e 
production of suspicious documents and that 
no suspicion can attach to certified copies of 
public documents and that such copies may 
be reo?ived in evidence though they have not 
been produced at the first bearing. In try 
opinion the explanation offered by the 
defendants should have been accepted by tie 
learned Subordinate Julge and that, in 
order to do complete justice b. tween the 
parties, he should have accepted these docu¬ 
ments in evidence. Having rejected them, 
however, he had no difficulty in coming to 
thti conclusion that the internal evidence 
furnished by the documents themselves did 
not establish that there was du9 publication 
of the Record of Rights. 

In thib Court Mr. Hasan Imam tendered 
in evidence the documents containing the 
certificates of publication in respect of each 
■village of Tappa Pateucda. Mr. Sen, on 
bsbalf of the plaintiffs, very properly did 
not object to these documents going in, and 
tbey have been marked as Exhibits in the 
•iae< - They bear the facsimile signature of 


Mr. MoPherson, and the autograph signature 
of Mr. Hossoin, who wai the Aesistant Settle¬ 
ment Officer. The learned Subordinate 
.Tadga has made a point of the fact that Mr. 
McPherson left India in April and that the 
publiaatior, aotording to the certificates took 
place in May and June. That is true, but 
the rules framed under section 10 of the 
Regulation provide that the Settlement Officer 
or the Assistant Settlement Officer shall 
certify on the reoord the date of its publica¬ 
tion. They are all certified by the Assistant 
Settlement Officer, and constitute import¬ 
ant evidence on the point under investiga¬ 
tion. 

Under the BsDgal Tenancy Act, the certi¬ 
ficate of publication woold be conclusive proof 
of publication. We have no snob provision in 
the Regulation, but, in my opinion, the 
production of the certificate of publication 
by the defendants raises a presumption that 
there was publication according to the 
procedure laid down in the Regulation, 
throwing the onaa on the plaintiffs to establish 
that there was no regular publication of the 
Record of Rights. The plaintiffs have, how¬ 
ever, given no evidence on the point, whereas 
the defendants have oalled certain witnesses 
to prove due publication of the Record of 
R’gbts in accordance with law. It appears that 
Deonath Sahai(D. W. No. 12) and Dil Kishan 
Jba (D. W. No. 14) between them looked after 
the publication of tbo Record of Rights in all 
the villages. I have carefully considered 
their evidence and I am of opinion that the 
evidenoa establishes beyond reasonable doubt 
that there was actual publication of the 
Record of Rights in the villages. 

I will shortly deal with the arguments 
employed by the learned Subordinate Judge 
for rejecting the case of the defendants as to 
publication of the Record of Rights. He 
makes a grievance that the plaintiffs’ witnes¬ 
ses were not cross-examined on this point. 
In my opinion it is not the duty of aDy 
Counsel to unnecessarily got a point against 
him by cross-examination. Ae a matter of fast 
Boleki Das (P. W. No. 2) was cross-examined 
on tbe pointand be admitted that McPherson’s 
Settlement did take place and that “ all tbe 
tenants got pcrcha slips and assording to 
the etme the ja mabandi was prepared”. 
Then he complains of tbe paucity of evident# 
on the side of tbe defendants. He is of 

opinio d that tbe defendants should have 
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examined the amirs , atd Mr. DeCoeta, the 
defendants’ manager, and be thinks that the 
amins ’ diaries and the account-bocks of the 
defendants should have been prodnced, the 
former to show that the amins did in fact do 
the woik which they pnrported to dc. the 
latter to show whether BDy expersee were 
in fact iroarred by the defendants in sending 
their c {filers to look after the publication of 
the Record of Rights. The Record of 
Rights, according to the certificates, 
of pnblicatioD, were published in May and 
Jane 19C5, the defendant* were 
giving their evidence in Ooort in December 
19 S. I am of opinion that it was unreason¬ 
able to expect them to produce in December 
1918 the amint ’ diaries of May ard 
Jane 1905 or their account boots of that 
period. The evidence, in my opinion, is more 
than sufficient to establ’sh the defendants’case 
on the point. That cafe on tbe certificates 
of publication is inherently probab’e, and that 
C3se was rot contradicted in the witneis- 
box by any cf the witnesses examined on 
behalf cf tbe defendants. In my opinion 
the defendants have established that there 
was due publication of the Record of Rights 
in May and June 1906. Tbe present suit, 
regarded as a mit under ceotion 25A, is 
clearly barred by limitation. 

My decision on this point is suffio r ent to 
dispose of tbe appeal, but I think it just as 
well that I should deal with tbe other two 
pointc which have been argued before us. 
First, I will deal with the question of 
impartibility, as to which the onus is 
undoubtedly on the defendants. That the 
family is an ancient and a noble one admits 
of no doubt whatever. The history of the 
family will he found at page 214 of tbe 
District Gazetteer, Sonthal Parganas. It 
appears that one Deb Barham, a Khetaur 
Chief of Kharagpur, being driven out of that 
traot by the Rajput invaders, obtaind a grant 
of PatsuDda and Barkop from tbe Mughul 
Viceroy of Emperor Akbar. In 1687 the 
estate was divided between two of his 
descendants Man Barham and Chandra 
Barham. Man Barhamretaiuing Barkop while 
Patsunda was handed over to his younger 
brother Chandra Barham. Thakur Barham is 
the lineal descendant of Chandra Barham* 
We have no authentic history of the mode 
of succeEsion from Chandra Barham to Sital 

Barham- Sital had three eons, Fateh Barham, 


Dowlat Barham and Ratan Barham. Perma¬ 
nent Settlement was admittedly concluded 
with Fateh Barham. Fateh Barham died in 
January lSli^and was succeeded by his only 
Bon, Tej Barham. Tej Barham died cn the 
30tb January 184S leaving four eons Tilak, 
Kirat, Rudar and Lachman, of whom tbe 
eldest Tilak was recorded in the Govern¬ 
ment records.as the owner of the prop¬ 
erty. Thakur Barham was the only son 
of T)lsk, and Fucoeeded him to the ex¬ 
clusion of hie - uncles. 

In my opinion the admitted history of 
the family makes the case of the dssendants 
inherently probable. The foutder of the 
family wes a Kbetaur Chief wbc, -no 
doubt in relurn for such cervices as he 
was able to render to the Mughul, se¬ 
cured a grant of an exleof ire tract of lar d 
from tbe Mughal. It is permissible to 
infer that that which he (ecared 
as a Chief he intended to retain as a 
Chief. Tbe next important event is the 
succeseion of Fa*eh Barham to (he estate and 
the fact that Permanent Settlement was 
conoluded with Fateh Barham to the ex¬ 
clusion of his brotheis. It is admitted 
by the plaintiffs that Fateh Barham had 
two brothers, Dowlat and Ratan; but Tu’6i 
Jha, the fint witness examined on behalf 
of tbe plaintiffs, says that they died minors 
during their father’s lifetime, though in. 
cross-examination he admits that his 
evidence on the point i9 hearsay. The 
learned Subordinate Judge cays that tbe. 
evidence of the plaintiffs shows that tbe 
two brothers “died daring the lifetime of 
their father and that they left no heirs.” 
Tbii ii wroDg. There is no evidence on 
the side of the plaintifFs that they left 
no heirs. Tbe defendants have given evi¬ 
dence that Dowlat and Ratan left sons whose 
defendants are still iu existence ; but tbe 
evidence on this point is weak, and I am not 
prepared to differ from the learned Sub¬ 
ordinate Judge on this point. The fact that 
the Permanent Settlement was coocluded with 
Fateh Barham is, therefore, not sonclusive. 

The succession of Tej Barham calls for no 
comment, since he was tbe only son of his, 
father. Tej Barham, however, left four sons . 
Tilak, Kirat, Rudra and Lachman. Oa the 
16th November 1848, Tilak applied for 
registration of his name in the Government 
record and asserted that, though bis father 
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bad left three other bods, he alone was 
entitled to have his name recorded as the 
malih of the Zemindaris and household 
goods left by his father. It is necessary 
to quote the exaet language employed by 
Tilak in making the application. “According 
to the custom of the family and nnder Act 
X of 1800,*’ he asserted, ** your petitioner 
hae been in possession and occupation of 
all the properties left by his father, oon- 
Bidering them to be the jungle tari mahilst 
and has bean, paying the Government 
Revenue for the same. It is apparent that 
on the death of a father, his eldest son 
becomes the malik of all the Zemindaris and 
household goods left by him, has a right to 
pass orders, and maintain his brothers and 
other heirs of the deceased.” The learned 
Subordinate Judge says that the word 
“malik” means a manager, and that the 
petition, Exhibit A, read as a whole, shows “that 
the estate was a joint concern and that after 
the death of Tej Barham his sons bes»m9 equal 
co-parceners therein,” It maybe assumed that 
the estate was the family property of a joint 
undivided family in the sense that it bad never 
been divided and that tbe snosession thereto 
weald be governed by the roles of survivorship 
obtaining in a joint Mitakshara Hindu family 
but an estate may be the family property of 
a joint undivided family, and yet be 
impartible. There is, However, nothing in 
the petition to suggest that the brothers of 
Tilak were equal so-parceners with him in 
the estate. On the contia T y, there is an 
assertion, clear and unequivocal that Tilak 
was in possession and oecnpation of all the 
properties left by his father to the exclusion 
of his brothers and that he alone was entitled 
to have bis name recorded in the Government 
records as the proprietor of the estate. The 
reference to Regulation X of 1800 puts the 
matter beyond all reasonable doubt. By 
Regulation XI of 1793, the estates of pro* 
prietors of land dying intestate were declared 
liable to be divided among tbe heirs of the 
deceased agreeably to the Qindn or Muhamma¬ 
dan Law. But a custom having been found to 
prevail in the jungle mahals of Midnapore 
and other districts by which the succession 
to the landed estates invariably devolved to 
a single heir without the division of the 
property, it became necessary for theGovernor- 
General in Council to pass a Regulation to 
egve such customs from the operation of 


Regulation XI of 1793. Regulation X of 
1800 was accordingly passed, and it provided 
that Regulation XC of 1793 shall not be 
considered to supersede or affect any estab¬ 
lished mage which may have obtained in 
the jungle .mahals of Midnapore and other 
districts, by which the succession to landed 
estates, the proprietor of whioh may die intes¬ 
tate, has hitherto been considered to 
devolve to a single heir, to the exolasion of 
the other heirs of the deceased,” and that 
“id the mahals in question the local custom 
of tbe country shall be continued in full force, 
as heretofore.” The assertion of Tilak 
Birham in the petition was that he was in 
possession and oecnpation of all the properties 
left by bis father to the exolasion of his 
brothers according to the custom of the 
family and nnder Rjgulation X of 1830. 
This, in my opinion, was equivalent to an 
assertion that the estate which belonged to 
his father, was an impartible estate, and had 
devolved on him as a single heir of his 
father. 

This application was disposed of by a rubkari 
of the Colleotorafce,Exhibit TT, dated the 16th 
January 1894, Tbe rubkari shows that 
notices of the application were dnly issued, 
that there was no opposition from anybody, 
that the petitioner examined three witnesses 
who gave evidence to the effect that Tilak 
Barham had snaceeded to the estate according 
to family custom and that his brothers were 
in receipt of cnaiDtananae from him and that the 
Oourt directed tbe name of TilakBarham to be 
recorded in the Government Sberista. Exhibit 
8 and Exhibit TT, ii my opinion, strongly 
support the case of the defendants. 

In September 1862 Tilak died, leaving 
three brothers and a son, Thakur Barham, 
If the proparty left by him was partible 
property then Kirat Barham, as tbe eldest 
male member of the family, would be 
entitled to take up the management of the 
estate. Bat, as a matter of fact, Tbakur 
Barham, on the 14th January 1863,applied to 
have his name resorded in the Government 
Sberista in respect of the Zem.ndari which 
stood resorded in his father’s name. He 
asserted in his petition, Exhabit UU, that 
his father had died leaving him as his only 
heir, and that he had taken possession of 
the estate of the deceased. He asked that 
the witnesses named by him might b* 
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examined in support cf the ease and bis 
name duly recorded in the Government 
Sberieta. Notices of this application were 
apparently served on the brothers of Tilak, 
and Budar Barham, cne of the brothers of 
Tilak, promptly presented a petition of objec- 
tion on the 27th February 18G3. In this 
petition Exhibit 8, he alleged that on the 
death cf Tej Barm, all his eons came into 
possession of bis estate, although the name 
of Tilak was recorded in the Government 
Sherieta. According to him, the custom cf 
the family was that ‘ all the brothers un¬ 
animously get the name of one cf them 
registered in the Government Sberisfa and 
the coEts of maintenance, marriages and 
deaths, all the expersss of the three bro- 
there ore jointly defrayed fre m the usufruct 
of the raid estate after the payment cf 
Government Revenue. 5 ’ There was thus a 
direct challenge upon the title of Tbakur 
Barhem end on his right to have his name 
recorded in the Government Sherista in rer- 
pect of the Zemindar?. Tbakur Barham 
replied to this petition by bis petiticD. 
Exhibit 8 (a), dated the 26th March 

1863. In this petition he aaerted that 
his father. Tilek Baiham, bad euccctded to 
the estate accordirg to the oustem of the 
family and under the previefrns cf Regu¬ 
lation X cf 1600, under which the eldest 
eon becomes prepiietcr of ell tie prop¬ 
erties left by hisdeceafcd father, and that 
the objection petition of Rodor Barbem was 
not tenable ina»much as he bad accepted 
the petition on which Ti.'ak Barham ladiuc- 
seeded in bav.Dg his own name recorded. 
On the question cf maintenance as to wbioh 
his petition of the 14th JaDuaiy 1863 wes 
silent and of which Rndar Barham had mede 
a gricvarce, le (aid that be lad net de¬ 
prived Budar cf mainterance a^d that he 
was in receipt cf it. it is impossible to 
eseape from the *rn«:uiicn that there if, 
jn this petition [Exhibit 8 (a)], a definite 
assertion that the estate was an impartible 
odo aid tl at he- had succeeded to it as the 
eole cwteer, subject crly to the light cf 
his uncles to receive maintentaree from him. 
This position was accepted ty the nicies 
pf Tbakur Earm, as the fifth paragraph 
of the petition, and a statement signed by 
Budar Barham at the foot of the pefiticr, 
fonclusively establish. That statement wts 

folllowe; ‘‘As Tbakur Barham, the peti- 


tiner, has aiceptsd the terms of the peti? 
tioD, dated the 16th November 1818, filed 
by Tilak Barham, upen which depended the 
proof cf the allegations, contained in the 
objection petition, in respect of the coets 
of maintenance and of marriages and deathr, 
and has stated everything in this petition 
acoordirg to the custom prevailing in the 
family, I accept the contents of this peti¬ 
tion and have no objection to the name of the 
petitioner being registered”. I regard the 
petition of Thakur Barham, dated the 26th 
March 1863 and the statement signed by 
Radar Barham at the foot of the petition es 
wholly destructive of the ca3e of the plaintiffs. 
As I have laid before, there h a definite as¬ 
sertion in the petition that according to 
the family-'custom and under the provi-* 
lione of Regulation X of 18JO, the eldest 
Eon becomes the proprietor of aU the proper¬ 
ties left by hjs deceased father. Ruder Barham 
in his sl&texnont at the foot of the petition says 
that Thakur Barham “has stated everything 
in this petition according (o tho custom pre¬ 
vailing in the family’ 5 ; and he accepts the 
contents of Tbakur Barham’s petition, From 
his etatement it world appear that his 
object in opposing the application of 
Thakur Barham was to get an admission from 
him as to his right of maintenance. There 
was that admission in the petition cf Tilak 
Barham, and his brothers did not oppose his 
application. There was to tuch admission 
in the petition of Thakur Barham dated the 
14th Januaiy 1863, and there was a 
prompt challenge npcD bis title. But in tie 
pet.’t'on of the £6th Marob 1863, Tbakor 
Barham made it qoi'e clear that he did rot 
intend to reiuiiate the p siticn adopted by 
his father, and they at CDce admitted the* 
validity of the fan ily custom which w;s 
the basis of Thekur Bai ham’s claim. The' 
learned Subordinate Judge says that the 
transaction does not show that the part es 
corsicered the estate to be impartible and 
tl at the (state was in fact recognised by* 
them as joint. The learned Subordinate 
Judge is obviously under tbe impre-siod 
that an aeeertion that an estate is the 
family proptr'y cf an undivided family 
oarries with it an admission that it is net 
an impartible estate. This ip, of conree, an 
erroneous v'ew. I regard tbe dcoumeots 
in connection with ThakurBar ham’s succession 
to the estate as. strong evidence in support. 
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o! the defendants’ case that the estate is 
in fast an impartible one. 

In 1S7S, the estate was b ought, onder 
the Settlement operation which took Diace 
in puisuancs of Regulation III of 1872, 
and Thaknr Barham was re«orded as the 
proprietor of the estate. It is argue! by 
the defendants that, bad the plaintiffs any 
proprietary interest iu lha estate, they 
would undoubtedly have been recorded in 
the Record of Rights to the extent of the'r 
interest in the estate. The learned Sab 
ordinate Judge dismisses the argument rs 
wholly inadmissible. Acaording to him, as 
the nam9 of Thakar Barham stood recorded 
in the Goverrmonfc records as the pro- 
prietor of the estate, it is only n&tnral 
that his name should be recorded in the 
Record cf R r ghta. He also thought that the 
Reoord of Rights ‘ was in consonance with the 
Conception of a joint Hindu ..family.” The 
argument employed by the learned Subordi¬ 
nate Jadge c )mpletely overlooks the policy of 
the Lsgislature in enacting Regulation III of 
1872 which was, as the learned Judges in 
ShankirProsad Jha [Januki Fersid JAx]v. Gabu 
LilJha (2) pointed oat, "to have a complete 
Rscord of Rights and interest in land in the 
Sontbal Patganas and to exc!ule the juris¬ 
diction of Civil Courts except ia certain 
matters”. Section 12 of th9 Regulation 
empowers the Settlement Officers to enquire 
into, to decide, and to record the rights of the 
Zsmindars and other proprietors, and section 
13 l»ya down that the Rscord of Rights to be 
prepared by a Settlement Offiosr shall show 
the natnra and incidents of each right and 
interest held by each ola 5 of oosupiers or 
owners in a village, or, if need be, of each 
individual owner, occupier or h9adman in a 
village. Section 14 requ res the Settlement 
Officer to enquire into, settle, and record, 
all rights in, or claims to, the laodi of a 
village of which he is preparing a Rjcord 
of R r ghts evea though such cliin3 or rights 
may not be urged by the parties. The Re¬ 
gulation, ia my opinion, givei na scope for 
tae argument that the members of a joint 
family may allow the name of the knti 
to be recorded in the Rscord of Rights and 
y*t claim to have an iLtsre't in tie estate, 
Tae case just cited makes interesting 

i •, , 

I ^ . J 

I - « 

^■(2) «8 lad. Cac, 241, 19 0. W. N. 499. 
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reading. One Joyram died leaving three sons* 
Baba Lai, Surjee and Dinabandhu. Surjee 
died in 130d, leaving four sons who ware 
the plaintiffs in the action. Their case 
was that tha family properties remained 
in charge of their ancles, defendants Nos, 1 
and 2, and they claimed/a partition of the 
joint family properties. Bat the defendant 
No. 1 was recorded ia the Settlement reoords 
as the proprietor of tha estate, and he took 
the plea that the snit wai barred under 
seotion 25A cf the Regalatioo which, as 
we have already seeD, enables a party pre¬ 
judged by the Reoerd of Rights to bring a 
suit to contest the reooi d within thrae years 
of the date of publication of the Record 
of Rights and which lays down that no 
such soit shall ha brought after the 
expiration of three years from that dale. 
The Court gava effect to the plea and 
dismissed tie plaintiffs suit as regirds 
properties in Sonthal Pargaaas, T. he de* 
cision is an authority fer the view that 
the Record of Rights framed under Regu¬ 
lation lit of 1872 operate? as between 
members of a joint Hindu family just 
as completely as between strangers, Ia 
my opiDim, it is impossible to take the 
view that the entry in the Racrd of Rightr, 
to quote the language of the learned 
Subordinate Judge, “was in consonance 
with the conception of a Joint Hindu 

family.” , 

The defendants have also relied npon a 

series of transactions into which Thaknr 
Barham entered, by which he dealt with 
the estate as the sole owner thereof. The 
first is a statement, Exhibit M, made by 
Thakar Barham to Baba Sarya Narain 
Singh in the coarse of a negotiation for 
a loan. He asserted that he was the 
sole proprietor of the entire 16 anDas of 
Tappa Patsunda. The next in paint of 
time is Exhibit O, the bond executed by 
Tnakur Barham in favour of the defendants 
oo 26ih Kartio 1300, and the last is Exhibit 
DD, the bond exesuted by Thakar Barham 
iu favour of the defendants of30thSavao 
1302. Iu eash of the dosaments he 
asserted his sole and exslnsive title to 
the 16 annas of Tappa Patsunda. It 
was the last-mentioned transaction that 
formed the basis of the mortgage- 
auit brought by the defendants against. 
Thakur Barham, and there is evidence 
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, hat Gain Baibam, the father of the plaintiffs 
Nos 3 and 4, was aware of the mortgage- 
decree that bad been parsed against Thakur 
Barham and that he wag actually negotiat¬ 
ing for a loan to pay off the defendants. 
That evidence will be found in the orders, 
dated the 28th April 1901 and 25th July 
1904, respectively, of the Court executing 
the decree against Thakur Barham, in 
Exhibit 9, the affidavit of one Pheka Lai 
and Exhibit H. the deposition of Pheku 
Lai in those proceedings. It appears that 
about the time when the Court was about 
to pass orders fcr the sale of the mort¬ 
gaged properties an application was filed 
for adjournment of the sale on the ground 
that the judgment-debtor was negotiating 
for a loan by which he proposed to pay 
off the decree-holders. The deposition of 
Pheku Lai in those proceedings makes it 
perfectly clear that Gaju Barham was one 
of the persons who was acting on behalf 
of Thakur Barham. Now it may be asked 
why Gaju Barham should make any endeav¬ 
our to have the defendants’ mortgage 
satiified if in point of fact that mortgage 
conveyed no interest to the defendants? 
If, indeed, Thakur Barham weie not the 
sole proprietor of the properties mortgaged 
the mortgage-decree obtained by the de¬ 
fendants could not affect the interest of 
Gaju Barham, and one would not expect Gaju 
Barham to make a tour of the bankiog houses 
in order to raise a loan on behalf of 
Thakur Barham. Gaju Barham, in my opinion, 
has no doubt that Thakur Barham was 
the sole proprietor of the estate which 
was an impartible one. 

Then there is a clear admission by 
Mvs vnmat Kalabati, one of the plaintiffs 
in the ection that the estate Pateunda 
is an impartiblg estate and is placed in 
the hands of a single member who man¬ 
ages the property for the time being.” See 
Exhibit Y, the petition dated the 1st of 
June 1206. Then there is some evidence 
of conduct in regard to Jai Kiseod, an¬ 
other plaintiff in the present action, 
showing that, so far as he ie concerned, 
he believed in the custom of primogeni. 
ture. Exhibit MM4 shows that Jai Kigsen 
claimed a khorpoth grant during the Settle¬ 
ment proceeding?, a claim which was 
disallowed by the Settlement Officer. Now, 
in my rp^ior, an assertion that a percon 


hag a khorpoth grant in the estate earriefl 
with it the admission that he has no 
proprietary interest in the estate; for, if 
the estate were an ordinary partible estate 
he would undoubtedly have a proprietary 
interest in it. 

I now come to the oral evidence, and 
this is all in favour of the defendants. 
There is one circumstance in connection 
with the oral evidence which has escaped 
the attention of the learned Subordinate 
Judge. As the onus of the Lsue in regard 
to the question of impartiality was on 
the defendant^, the plaintiffs asked for, 
and obtained, leave reserving to themselves 
the right (o adduce rebutting evidence on 
this issue after the o’ess of the defend¬ 
ants' cas9. This is clear from the order 
of t.b6 Court dated the 30;h November 
1918. The order of the 2l*t December 
1918 shows that the plaintiffs declined to 
produce any rebutting evidence on the 
issue of impartiality. The result ie that 
the evidence adduced on behalf of the 
defendants remains uncontradicted, although 
it was open to the plaintiff < after the eloce 
of the defendants’ case to pledge their 
oath against the case set up by the defend¬ 
ants. The inference is irresistible that 
their evidence would have supported the case 
of the defendants on this point. 

Pheku Lai, the first witness examined 
on behalf of the defendant?, was the Pat- 
wari of Thakur Birham from 1281 to 1312. 
He ip, therefore, in a position to eay on 
whose behalf he made the collections. Be 
says that Thakur B irbam was the malik 
of the estate and that be made khorposh 
grants in favour of his uncles. Cross- 
examined as to the reason for the ar¬ 
rangement, he said that he beard from 
Thakur Barbam that “such was the family 
custom and that accordingly the eldest 
member of the eldest branch became the 
malik and the others enjoyed the profits 
of some villages for their expenses”. 
Bakahi Lai (P. W. No. 3) held a powar-of- 
atto/ney from Thakur B irham, and he says 
that daring the lifetime of Thakur Barham 
the plaintiffs had no concern with the 
estate and that Jai Kigsen succeeded to 
the estate on the death of Thakur Barbam 
according to family custom. It may be 
pointed out, in connexion with this evidense 
that the Executive Authorities undoubtedly 
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took the view that the estate was an 
impartible one and that on the death of 
Thaknr Barham, Jai Ki6seo, as the eldest 
of the eldest line, succeeded to all that 
waa left of the properties. Exhibit MM 
shows that, onThaknr Barham’s death, under 
the orders of the Deputy Commissioner, 
the property of Thaknr Barham was made 
over to Jai Kissen. Jai Kissen relieved 
the property and granted a resiept for 
it ; but subsequently, in order to safeguard 
their interest in the civil suit, he joined 
with the rest of the plaintiffs in present* 
ing an application asking that the property 
made over to Jai Kissen may be declared 
as made over to him and the other peti¬ 
tioners. That petition was obviously pre¬ 
sented with a view to create evideroe in 
their favour ; but the fast remains that 
the Deputy Commiisiocer did make over 
the property to Jai Kisreu and that Jai 
Kissen did reseive it and grant a receipt 
for it. 

Sowkhi Lai Singh (D. W. No. 5) was a 
mohair'.r under Tbakur Barham, and fc e says 
that according to the oastom of the family 
the eldest son of the eldest line always 
sccseeds to the estate. He also says that 
be heard of the sistom from Thakur Barham, 
Radar Barham, Maula Barham, Lai Barham, 
Jai Barham, and others: Jai Barham is one of 
the plaintiffs, and he did not tbiok it neces¬ 
sary to contradict, in the witness box, the 
evidenced Sowkhi Lai. Sunder Cband Das, 
(D. W. Nc, 9) also gives evidence on this 
point, and he says that there were main¬ 
tenance grants in favour of the younger mem¬ 
bers of the family. t 

Before concluding this part of my judg¬ 
ment, I think it nesessary to refer to the 
evidence of two witnesses examined on behalf 
cf the plaintiffs. Tulsi Jha (P. W. No. 1) 
admits that Tbakur Barham used to be sailed 
Raja by every one and that the other members 
of the family were sailed Babus. He also admits 

that one member of the family has all along 

been sailed Rajs, and the others Babus. He 
finally admits that Tappa Patsunda is known 
as a Rej and that it has Dever been parti- 
tioned. The importance of this evidence lies 
in I he custom of gaddinashint to whioh it 
speaks which is 1 an important consideration 
in aDy investigation relating to the question 
of impartibility. Boleki Das (P. W. No. 2) is 
more definite. His evidence ij as fellows; 


“There has all along been only one Raja for 
the whole estate at a fcims. Tilak Barham 
was the Raja before Thakur Barham. 
The eldest son of the eldest branch becomes 
the Raja, and this has all along been the 
family custom”. This is clear, precise and 
definite, and complately supports the defend¬ 
ants’case. 

It remains for me to consider the only 
piece of evidence on which the plaintiffs relv. 
It is pointed out that in 1687 the estate 
then consisting of Barkop and Patsunda 
was divided between two of the descendants 
of the original founder of the family, and 
it is argued that the partition which 
admittedly took place in 1657 completely 
destroys the castom opon which the defend¬ 
ants rely. 1 am unable to agree with this 
contention. There are numerous instances 
to be found in theLawReports where separate 
estates have been formed by the division of 
one entire estate; but it has never been held 
that that is a circumstance which decides 
the issue in favour cf partibility. We do 
not Wdow the circumstances under which the 
division took place in It 87, but we do 
know that there never has been a partition 
since 1687 and that, to quote the language 
of Bolaki Das, “the eldest son of the eldest 
branch becomes the Raja, and this has all 
along been the family oustom”. I have 
considered all the evidence on this issue 
with great anxiety, and I have orr.i) to 
the conclusion that the defendants have 
established their case that the estate which 
was in the pcssession of Tbakur Barham is 
an impartible one. 

It wa9 argued by Mr. Mnllick on behalf 
of the respondents that, even assuming that 
the estate in the hands of Tbakur Barham 
was an impartible one, the plaintiffs have 
sufficient interest in it to challenge the validity 
of the mortgage executed by Thakur Barm 
in favour of the defendants, and as a last 
resort, to rodeem the mortgage. Now it is 
quite true that the impartibility of the estate 
did not destroy its nature as joint family 
property or rendered it the separate property 
of the last holder, unless there was something 
equivalent to partition which, I am satisfied, 
there was not. But what are the rights of the 
members of the joint family other than the 
holder of the estate ? If this case were argued 
before the decision of the Judicial Qoru- 
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mittee in Scrtij Kuari v. Deorai Kuari (3) 
Mr. Mnlliek’a argument would be conclusive 
but, in tbat oasa, it waa held that the prop¬ 
erty in the paternal or ancestral estate 
acquired by birth under the Mitaksbara 
Law is so connected with the right to a 
partition that it does not exist wben there 
is no right to it. Mr. Mulliok then argues 
tbat the decision in Sartai Kuari* $ case(3) has 
been misunderstood by the Ocurts and that 
the Judicial Crramittee in Baijnath Frcsid 
6tnghv. Tej Bali Singh (4) has explained that 
decision. In dealing with Sartaj Kuaii's 
case (a) the Judicial Committee in 
Baijnath Pars id Singh's cite (4) eaid 
as follows : "Now what was decided was 
that in au impartible Raj there was no 
restriction on the power of alienation 
by the member of the family who was on 
the gaddi and was in possession, in respect 
that there was no such right of co.ownership 
in the other members as to give them a 
title to prevent such alienation. The right 
of the other membsra that was hsing con¬ 
sidered was a r presently existing right. The 
chance each member might have of a sue- 
eession emerging in his favour was obviously 
outside the sphere of enquiry,’* It was argusd, 
on this passage, tba 4 , though there ia no 
right in the other members to prevent 
alnnation during the lifetime of the holder 
making the alienation, that i i /ht comes into 
existence on the death of the bclier. I 
am unable to see tba 4 the decision in 
Baijnath fra: ad Singh's cate (4) gives any e up- 
port to the argument. Tie question involved 
io Baijnath Frasad Sir.gh's cate (4) was ODe 
of succession, and it was argaed on behalf of 
the appdlints cn the bas’a cf what was said 
in Sartaj Kutri's cace (3) that there wac no 
coparcenary which would give the succession 
to the ns:otdent. Their Lor dehips pointed 
out that Sartaj Kuan's c'te (3) decided 
no question cf succession hut that 
it comidered the rights <f the other 

members "as a presently existing light.” 
In my cpinior, the ergtmant is an impos¬ 
sible (dp, bavirg regard not only to 

Sartaj Kuati's cate (3) bnt also to Fittapur cate 

r ( 3 ) to A. 272; 16 I. A. 61; 6 Sar. P. C. J. 139; 12 
Ind Jur. 218; ft Ind. Dec (n. s ) 182 (P. O.*. 

.4) tO Ind. Cas. 684; 33 O. L J. 388; 19 A, L. 
J 317; -0 M. L. J. «67i 0321) M. W. N. 300; 25 C. 
W. N. 664: 2 P. L.T. 267; 23 Bom. L. B. 664; 43 A. 
228j 3 Pi L. R. (P. 0 .) 86} 29 AI, L, T. 368 (P. 0,), • 
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[ Sri Raja Rao Venkata Surya Mahipati Raima 
Krishna v. Court of Wards (5)], I bold that 
the plaintiffs had no interest in the mort¬ 
gaged properties at the time of the mortgage 
and were not necessary parties to the mort* 
gage action and cannot be allowed, in this 
action, to redeem the mortgage. 

The only other question left for determina¬ 
tion is whether the Bhagalpir Court had 
jurisdiction to ent9rtain the mortgage ac¬ 
tion brought by thedefend rntc againstThakur 
Barham. The matter in dispute in that suit 
exceeded the value of Ra. 1,000 and the 
Civil Procedure Code war, therefore, appli¬ 
cable; teeMaha Prasad Singh v. Ramani Mokcn 
Singh (6). Section 19 of the Civil Procedure 
Code (Act XIV cf 1882) provided that "if 
the immoveable property be situate within the 
limits of different districts the suit may 
bs instituted in aDy Court, otherwise orrnpe- 
teDt to try it, within whose jurisdiction aDy 
portion cf the proparty ia tiiuate”. The 
plaintiffs in their plaint alleged that one of 
the properties mortgaged waa situate within 
the jurisdiction of the Subordinate .Judge 
of Bbagalpur. This was not dieputed by 
Thaknr Barham in his written statement bnt 
be asserted, in the second paragraph of his 
written statement that the suit wai "not fit 
to he entertained” by the Bbagalpnr Oonrt 
and that "it should have been instituted in 
the Coart of the Sub-Divisional Officer of 
Gedda, having power of a Sub-Judge”. In 
the third paragraph, he gave his reasona 
for his assertion that Bbagalpnr Court 
bad no juritdicion to try tke fuit. 
Acocrding to hirr, the Civil Procedure Cede 
was not effective in the Sonthal Parganas, 
and, as one of tho properties mortgaged 
was situate in the Sonthal Parganas, the 
Bbagalpnr Oonrt bad no jurisdiction to try 
the snit. In the fifth paragraph of the 
written statement he ten'ended w'tbout 
giving any reason therefor, that the Bhagal- 
pur Court cculd not, in any circumstances, 
pass a decree eo as to affect the property 
citnate in the Sonthal Parganas. At the 


(6) 22 M. 383; 1 Bom. L. R. 277: 3 C. W. N. 416, 
261. A. 83; 7 Sar. P. O. J. 48J; 9 M L. J. Sap. 1, 8 
Ind. Dec (n. s.) 276 tP. O.). 

(6) 26 Ind. Cas. 45»; 42 C. 116; 18 0. W. N. 994; 
16 M. L.T. 105; <1914) M. W. N. 665; 1 L. W. 619; 20 
C. L. J. 231; 27 M; L. J. 469,* 16 Bom. L, B. 824; 41 
* I A. 197 (Pi 0,). --w* 
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hearing of the suit the defendant did not 
appear aud the learned Subordinate Judge 
•ame to the conclusion, on (he pleadings, 
that ha had complete jurisdiction to try 
the suit. On appeal to the Calcutta High 
Court, it was pressed oa behalf of Thakur 
Barham that the decision of the Subordina'e 
Judge as to hie jurisdiction to entertain the 
suit was erroneous. The question was again 
argued on the pleadings and the High Court 
rejected the argument which was advanced on 
.behalf cf Thakur Barham. The direct attack 
on the jurisdiction of the Bhagalpur Court 
has accordingly failed. It ha9 new been 
mads the subject of a collateral impeachment 
in this suit. 

As I have said before, the Bhagalpur 
Court had, under the Civil Prcoedure Code, 
get eral jurisdiction to >r/the suit but the 
plaintiffs rely uponeeotion 5 of the Regula¬ 
tion III of lfc72 which provided as follows:— 
“rill suoh time as a settlement of the whole 
or any part cf tie Sonthal Paragana shall be 
made under the rules he einafter provided, 
and the Sui-J settlement shall he decked 
by Notification in the Calcutta Gezette to 
have been completed aud concluded, no 
suit shall lie in aDy Court established 
nnder the said Act VI of 1871 in regard to 
any land or any interest in or arising out of 
any land or for the rents andprefi sof 
any lind..,r xiept as hereinafter provided; 
but scch suit shall be heard and determined 
by the officer appointed ly the Lieutenant 
Governor of Bengal under eection 2 of the said 
Act XXXVII of 185 ?i or ty the Settlement 
Officers hereinafter mentioned, accordingly as 
the said Lieutenant Governor from time to 
time directs”. This is followed by a proviso 
which does not affect the present case. 

Tbe first Settlement of theSonthal Parganas 
known as tie Woods'Settlement began in 
1875 and was in feet concluded in lt79. 
The next Settlement known a3 MePhercon’c 
Settlement began in K03 The mortgage 
suit was instituted in (he Bhagalpur Court 
on tbe 17 h cf September li CO. But though 
tbe first Settlement was cor eluded in 1879, by 
a strange omission on tbe part of the au¬ 
thorities, no Notification has yet b3en i sued 
declaring the Settlement to hr ve been complet¬ 
ed and concluded. It follows, therefore, tba+, 
in the special circumstances of tbe case, the 

• Bhagslpur Court had no jjrisdiotion to try 

and determine tbe Bait* 

• ■ • * 


Tbs question now arise?, whether the 
jurisdiction of the Court to entertain the 
mortgage action can now be impeached 
in this suit. Jurisdiction may be deuoed 
as the power and authority conferred on a 
Court to pronounce the sentence of the law 
or to award the remedies provided by law 
upon a state of facts, proved or admitted, 
referred to the Court for decision and 
authorised by law to be the subject of 
investigation or action by that Court, and 
in favour of, or again9f, persons who present 
themselves, cr who ara brought before 
the Court in some manner sanctioned 
by law as proper and euffisient. See 
Black on Jurisdiction, section 215, The 
rule is well-established that when the want 
of jurisdiction of a Court is apparent on 
the face of the record, aDy judgment 
rendered by such a Court 1*9 null and void 
incapable of ratification, and subject to 
collateral impeachment. But it ia equally well 
established that the Court has jurisdiction 
to decide whether it has jurisdiction to 
entertain the euifr, and that the decision 
of tbe Court that ii baa jurfadiotion ia 
final and conclusive in all collateral en- 
quiries. 

In ihia eta?, the question of jur.'aiiction 
was distinctly raised by Thakur Barham. 
The Court decided that it had jurisdiction 
to entertain tbe suit. That decision was 
made (he subject of a direct ' attack in 
the High Court. The High Com t upheld 
the decision of tbe Subordinate Judge. 
Tnat dscision should, on ordinary principles 
be regarded aa fiuel and ccn.‘1-sive, ao far 
as this suit is concerned. 

Bat it was argned by Mr. Mnllick, cn 
behalf of the rlu’niiffa that the question 
was n:t raise! in tbe form in which the 
plaintiffs have raued it in this suit. The 
basis of (his argument ia that section 5 
of the Regulation wds not spao.'ally plaaded 
as havirg < u ted the jurisdiction of the 
Oiv.l Court. It ia true that there is no 
reference to section V of the Regulation 
in (he written statement, but Thakur 
Barham did contend that, under no circum¬ 
stanced, had tbe Court any power to affect 
the rroperty cituate in theSonthal Parganaa 

by i 50 decision. In my opinion the question 

was raised and finally decided and that 
deeisi n is not open to impeachment in 
th»B suit, ' * 
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Bat if the question was not, in fact, 
raised, the plaintiffs rsre in no better posi* 
tion. As I have said before, bat for the 
fact that the authorities forgot to 

issue a Notification declarirg the settle¬ 
ment to have bean completed and conclud¬ 
ed the Bhagalpur Court had complete 
jurisdiction to try and dispose of the suit. 
The absence of jurisdiction in the Bhagal- 
jur Court, therefore, depended on a fact 
whioh had to be proved, like any other 
fact in the esse. In my opinion, when 
there is no want of jurisdiction in the 
Court to try a suit, that is to say, when 
the want of jurisdiction is not apparent 
on the feca cf the proceedings, but the 
absence of jurisdiction depends on a fast 
in the knowledge of the party which he 
had an opportunity of bringing forward 
in the Court, tbeD, if he does not briog that 
fact forward but allows the Court to pro¬ 
ceed with the judgmant he ought not to 
be permitted to impeach the jurisdiction 
of the 'Court in any collateral proceeding. 
The question has often been debated ia 
England in connection with the graDt of 
a writ of prohibition, ard the d:stino*i;n 
between a Htenfc want cf jurisdiction, i e. t 
scmetbiig baconing manifest in the coarse 
of the proceedings, and a patent want of 
jurisdio ioo, i. e . a want of jurisdiction 
apparent on the face cf the proceedings, 
was pointed out by Lopes, L. J., in Fur- 
quharton v. Morgan (7 ). In my opinion, 
the Bhagalpur Court had, on the face of 
the proceedings, complete jurisdiction to 
try and di<po6e of the mortgage action, 
and it is not open to the plaintiffs no«r, 
in this suit, to impeach that jurisdict'on 
on the ground of the existence of a foot, 
which fact was never put forward in that 
suit. 

I wou T d allow this appeal, set aside the 
judgment ard decree of the Court below 
and dismiss the plaintiffs’ suit with costs 
throughout. 

The judgment will, by consent of parties, 
govern First Appeal No. 135 of 1919. The 
suit giving rise to First Appeal No. 135 
of 19)9 will accordingly stand dismissed, 
but without costp. 

Ad m , J.—I ent:rr T y agree. 

N. K. Appeal allowed. 

(7) <1891) 1 Q. B. 552; 63 L. J. Q B. 474; 9 R. 202, 
70 L. T. 152; 42 W. R. 3C6j 58 J. P. 495. 
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First Civil Appeal No. 1274 op 1918. 

February 16, 1922. 

Frstent: —Mr. Justice Abdul Raoof and 

Mr. Justice Campbell. 

JAUGAL SINGH and another — 
Defendants—Appellant# 

vertut 

GHULAM MAHOMED— Plaintiff and 
WADHAWA SINGH— Defendant- 

Respondents. 

Specific Relief Act (l of 1877^, s 22— Specific per¬ 
formance — Delay — Abandonment — Evidence. 

Delay in bringing a suit for specific performance 
may, in certain cases, be evidence of abandon* 
ment or acquiescence, but, on the other hand, 
delay which does not amount to waiver, abandon, 
ment or acquiescence and in no way alters the 
position of the defendant, does not disentitle the 
plaintiff to sue for specific performance, fp. 704, 
col. 1.] 

Kissen Qopal Sadaney v. Rally Prosonno Self, 33 0. 
633, relied upon. 

The Court will decide in each case whether the 
delay on the part of the plaintiff was evidence of 
abandonment by him of his rights ; and if the suit 
is within time and the delay is not so great as 
to induce the Court to hold that the plaintiff 
had forfeited his right, it will not refuse to grant 
the equitable relief claimed by him [p 705, col. 1.] 

First appeal from a decree of the 
Senior Subordinate Judge, Lyallpur, dated 
the 25tb February 1918. 

Pindit Sheo Narain , R. B., for the Appel- 
lants. 

Dr. Mahomed Iqbal and Lala Niamat Bat , 
for the Respondents. 

JUDGMENT.—This is a first appeal 
arising out of a suit for the specific per¬ 
formance of a contract of sale executed 
on the 28fch April 1915 by Wadhawa 
Singh, defendant No. 1, i n favour of the 
plaintiff, Gbulam Mahomed. Under the 
contract the plaintiff agreed to sell the 
property in dispute in lieu of Rs. 7,003, 
out of which Rs. 100, were paid as earnest* 
monev, and the plaintiff undertook to get 
the deed of sale duly registered within 
one year and receive the remaining sale 
price, namely, Rs. 6,900. The follqwing 
condition was entered in the agreement:— 

In case of- breach of the agreement I 
will pay Rs, 1,000 as damages besides 
refunding earnest-money. Moreover, I will 
be .bound for specific performance of 
the contract. If the vendee brenka the 
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agreement, he shall also be liable for 
payment of Ri. 1,090 as damages and the 
earneet’money will be forfeited. In oaee of 
breath of promise on ray part the vendee 
shall be competent to reaover the damages 
by means of a suit, and by sompelling 
me for epesifio performance of the aontraot 
be "will get a eompnlsory registration of the 
deed effected.** From the above it is 
clear that a sale-deed was to be executed 
and complete! by the 28th April 1916; 
bat no sale-deed, however, was executed in 
favour of the plaintiff, and, on the contrary,; 
defendant No. 1, in October 1917, sold 
the property in dispute to defendants 
Nos. 2 and 3. Thereupon the present suit 
was instituted on the 29th October 1917, 
against Wadhawa Singh and the vendees, 
Jaugal Singh and Jiwan Singh. The plaint 
averred that the plaintiff had repeatedly 
requested defendant No. 1 to execute and 
complete the sale-deed in favour of the 
plaintiff, and to take the balance of the 
sale-money, but that defendant No. 
always put it off on the pretext that he 
had no time ; that, ultimately, on the 25,h 
April 1916, be sent a notice to the plaintiff 
calling upon the latter to get the sale 
effected and have the sale-deed registered; 
that the said notice, dated the 25th April 
1916, was received by the plaintiff oa the 
27th April 1916 ; that on the 28th April 
1916 the plaintiff took the purohase-mojjcy 
to Lyallpur, but defendant No. 1 did not 
corns ; that the plaintiff remained there for 
three days continuously waiting for defend- 
ant No. 1, but he did not turn up ; and 
*ha*, finally, the plaintiff Bent a notice to 
the defendant on the let May 191 o under 
a registered cover, and that in reply to the 
plaintiff's notice, defendant No. 1 sent a 
second notice dated the 23rd May 1916 by 
which the latter refused to perform the 
contract. It is also alleged in the plaint 
that a notice was sent by the plaintiff to 
defendants Nos. 2 and 3, informing them 
that defendant No. 1 had contracted to 
•ell the propsrty in dispute to the plaintiff 
and that defendants Nos. 2 and 3 would 
be liable to be sued in Court if they 
purchased the property in spite of the 
information given. On the above allegations 
the plaintiff claimed the specific performance 
of the contract and Rs. 1,000 as damages. 

Wjt was resisted by defendant No, 1 
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on the allegations that a breach of contract 
was committed by the plaintiff hiinsslf ; 
that the plaintiff being heavily indebted 
was enable to pay the purchase-money, 
and that tbe'plaintiff was not entitled to the 
relief claimed owing to th9 long delay in 
bringing the claim. 

Defendants Ncs. 2 and 3 ■ eventually 
pleadsd ignorancs of the agreement of sale 
between the plaintiff and defendant No. 1 
and averred that the notice given by the 
plaintiff was received by them after the 
sale bad been executed by Wadhawa Singh 
in their favour, and that the plaintiff was 
estopped by his long silence from claiming 
any relief against them. 

The following issues were framed by the 
lower Court on the pleadiogs of the 
parties:— 

(1) Was plaintiff ready to p3rform his 
part of contract, as incorporated in the 
agreement, dated 28th April 1915. and did 
defendant oommit a breach with respeit to 
itP 

(2) Did defendanta-vendee3 know about 
the existence of the prior contract to sell, 
in favour of the plaintiff and did they, 
with this knowledge, obtain the sals in 
their favour ? 

(3) If Issues Nos. 1 and 2 are proved in 
plaintiffs’ favour to what amount for 
damages, if any, is he entitled in addition 
to the relief for specific performance P 

(4) Is plaintiff estopped from bringing 
the present claim by his long silence, if 
any ? 

(5) To what relief is the plaintiff 
entitled, and against which of the defend¬ 
ants ?’* 

Upon all these issues the Trial Court 
found in favour of the plaintiff and against 
the defendants, with the result that the 
olaim for specific performance has been 
decreed, but the claim for damages has beon 
disallowed. 

The vendees-defendants have preferred 
this appeal, but defendant No. 1, vendor, 
has remained quiet. Pandit Sheo Narain,. 
Counsel for the appellant, has argued the 
case before us very fairly and has pressed 
all the points that can fairly ba pat 
forward. He has fairly admitted that the 
notice sent by the plaintiff had been received 
by his clients in time, and that it wae 
not open to them to plead that they wer? t 
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bona file purchaser without notic?, and as 
Btiih protected by the pipvho attached to 
Bettion 27 of the Specific Relief Act. 
The main contentions pat forward by the 
learned Counsel are as follows : — 

(1) that a eale-deed has not been 
executed in favour of the plaintiff owing 
to bii own fault, and that he himself has 
b 3 en guilty of a breach of contract ; 

(2) that there has been considerable 
delay on the part of the plaintiff and the 
evidenie in the case shows that the delay 
■was of such a nature from which it ought 
to be inferred that the plaintiff had abandon- 
ed his claim under the agreement; 

(3) that in any case having regard to the 
long delay in preferring his claim the 
Court, in the exercise of its discretionary 
power under section 22 of the Specific 
Relief Act, should refuss to grant epetifio 

performance in this ca^e. 

In support of the Brat contention the 
learned Counsel has relied upon the 
following circumstance?, namely, that 
Wadhawa Singh sent the first notice on 
the 25th April 1916, and the plaintiff paid 
no attention to it, and that he sent the 
second notico dated the 23rd May 19i6 to 
the plaintiff finally informing him that 
the contract betweon the parties would be 
considered to be at an end, and that the 
plaintiff bad not even then moved in the 


matter. 

On behalf of the plaintiff-respondent in 
reply to this contention it has bsen argaed 
that on receipt of the notice of the 25th 
April 1916 the plaintiff, at onoe, proceeded 
to Lyallpur and there awaited the arrival 
of Wadhawa Singh, bat be did not turn 
up ; and that eventually on the let May 
a notice was sent by the plaintiff to 
Wadhawa Singh under a registered cover. 
The notice, however, is not forthcoming, 
nor has the plaintiff been able to produce 
a copy of it. He has, however, given 
evidence to prove that the notice was sent 
by him on the 1st May 1916. At page 6 
of the paper book is to be found a copy 
of the PoBtal Registered Receipt No. 447, 
dated the let May 191$, marked as Ex- 
Mbit P-9 in the following words:— 

“Received a regd: P. C. addressed to 
Wadhawa Singh, Chak No. 159, R. B 
At the same page is to be found a trans¬ 
ition of a memo, for the reeeipt of a 
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notise of Wadhawa Singh, dated the 5ih 
May 1916, marked an Exhibit P J 6. This 
is a note alleged to have been made by 
the plaintiff in his pocket-book on the 
5th May 1916 after seeing the Post Office 
record of receipt by Wadhawa Singb. 

Mohan Lai (P. W. No. 1) was called to 
depose as to receipt No. 4*7, Exhibit P. 9, 
and he made the followipg statements :— 

“On No. 447 is record of a registered 
post card eent to Wadhawa Sicgh of 
Chak No. 159, Rakh Branob, acknowledg¬ 
ment due on let May 19:6. Sander’s 
name is not mentioned a? it is not required. 
I remember that Ghnlam Mahomed, plaintiff, 
eenfc this notice. I have taken his honre 
on rent and eo I remember it.” 

Barkat Ram (P. W. No. 2), Snb-Po6t 
Master, Chak Jhnmra, was called to depose 
to the circnmstarces under which the note, 
Exhibit P-6, was made in the pocket book 
Of tbe plaintiff. He sfa'ed that abont 
seven months ago the plaintiff went to 
him making enquiry regarding a notice 
ea:d to have been sent by him in May 
1916, and that the plaintiff told him that 
the notice bed been sent to Wadhawa 
Sicgh of Chak No. 159 R. B. The witness 
further stated that be inspected tbe 
village postman’s book and tola the plaintiff 
that his notice had beeQ received by the 
addressee; that [he did not give him a 
copy as it was not permissible under the 
rules, that there was a thumb impression 
of tbe addressee, Wadhawa Singb, on the 
postman’s book, and that the plaintiff made a 
note in hie pocket-book which the witness 
did not see. It is true that the postal 
receipt obtained by the plaintiff for the 
registered notice has not been produced as 
the plaiDtiff has lost it. It is also true 
that the original entries in the postal 
register have not been proved, because; 
admittedly, they have been destroyed under 
the Post Office Regulations, but if we can 
believe Mohan Lai (P. W. No. 1) and 
Barkat Ram (P. W. No. 2) there is 
snffioient evidence to prove that tbe plaintiff 
had sent the notice in reply to Wadhawa 
Singh’s notice of the 25bh April 1916. 
It is argaed that it is diffioalt to believe 
that Mohan Lai, Sub-Post Master, should 
have retained in his memory the fact of tue 
plaintiffs sending a notice' to Wadhawa 

Singh eo far bask a? let May 1916. The 
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witness, however, ha3 given reasons foe 
remembering the iuoidenfc stating that he 
had taken the plaintiff's house on rent, and 
that was the reason why he remembered 
the incident. There is nothing straoge or 
unnatural in this, Mohan Lai being the 
Sab-Post Mister and a tenant of the 
plaintiff; in all probability the plaintiff told 
him about the matter at the time, and 
thus the witness was able to retain this 
in his memory. We see no reason to die- 
believe the evidence of Mohan Lai. The 
evidenoe of Barkat Ram, Sub-Post Master, 
as to the circumstances relating to the 
note made in the pocket-book also appears 
to be straightforward and convincing, and 
we are inelined to belisve that in all proba¬ 
bility the plaintiff had made a note of the 
entry as to the delivery of the notica to 
Wadhawa Singb, addressee. This fast is 
made quite clear by a reference to the contents 
of the notiee of the 23cd of May admittedly 
sent by Wadhawa Singh to the plaintiff. 
Wadhawa Singh made the following asser¬ 
tions in the body of the notio3:— 

- “When there was some time to complete 
the term given in the agreement, you gave 
me a notice. At that time you ought to 
havp deposited the money in the Govern¬ 
ment Treasury or paid the same to ut, you 
bad given the notice so that you might 
Hot be liable for payment of Rs. 1,000. 
But you did cot oare about it. Now the 
time of your promise has expired. Now 
you should arrange for payment of Rs. 1,000. 
You should make the settlement with us 
about the land, etc., etc.” 

i There is a clear admiision of the notice 
being sent by the plaintiff. Objection has been 
taken by Pandit Sheo Narain as to the 
oorreotness of the translation of this notice 
of,the 23rd May 1916, and it has been 
contended by him that for you gave him 
notice” the translation ought to have been 1 
gave you notice.” In the registered poet 
•ard there is a word which is read by 
Pandit., Sheo Narain as “turn ho," while 
Dr. Iqbal, for: the plaintiff-respondent, 
reads it ” mujhko We have scrutinized 
the writing of the post sard oirefully, and 
have considered its contents, and we are 
unable to . say that the translator has 
made a wrong translation. The translation 
fits in with general contents of the letter. 

addition to this, there is a certain 


amount of oral evidence given on behalf 
of the defencs to prove that the plaintiff 
had himself refused to purchase the lind. 
To this effect is the evidenoe given by 
Sher Singh, who state! that in the first 
week of Baisakh he went to the plaintiff 
along with the vendor and saw him in bis 
garden and that the plaintiff toll 
them that he had no money and acksd 
for the return of the earnest money. The 
witness is Wadhawa Singh’s own brother. 
The land in question was leased to him. 
To the same effect is the evidence of 
Lahna SiDgh, son of Kishen fiiogh. He 
also stated that in the middls of Baisakh 
last he accompanied Wadhawa SiDgh to the 
plaintiff's baithak in the city, that Wad¬ 
hawa SiDgh asked the) plaintiff to 
pay the sale-money ard get the sale 
registered, and that the plaintiff replied 
that he did not want to purchase the 
square and asked for the return of the 
earne3t-money. Bhag Singh also made 
a similar statement and stated that he. too, 
had gone to the plaintiff’s baithak with 
Wadhawa Singh and had heard the plaintiff 
saying that he had no money and would 
not like to purchase the laud. This olass 
of evidence is altogether worthless and 
cannot be believed for a moment. The 
re3t of the evidence for tha defence con¬ 
sists of depositions of witnesses who have 
come forward to prove the plaintiff's 
indebtedness. The plaintiff has not denied 
this faot and has admitted his indebted-, 
ness to the extent of Rs. 12,000 or 
Rs. 13,000. On the other hand, the evidence 
dearly shows that the plaintiff is the 
owner of at least five squares which is a very 
valuable property, and that he oonli easily 
raise the sum by mortgaging it. 

The evidence of Ghulam Rasul (P. W v 
No. 6) makes it quite dear that he was 
ready to advance Rs. 7,000 on mortgage 
to the plaintiff. In fast, this witness 
went to Lyallpur on the 27th April 1916 
with Ri. 7,000 for getting the mortgage 
executed in his favour, but as Wadbasra 
Singh did not come the money was kept 
in deposit with Diwan Dhanpat Shah at 
Lyallpur. 

Ghulm Rasnl (P. W. No. 12), son of the 
plaintiff, is a Barrister at-Liw practising at 
Lyallpnr. He has proved the value of the 
square owned by the plaintiff, his father, and 
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has made the following statement in his re- 

examination :—- 

“Income of the square which we wouli to 
mortgage to Grhulam Ratul CP* W^.) in lieu 
of Rs. 7,COO was about Rs. 400 per annum 
as my father tells me, and the inoome of the 
other square intended to be mortgaged for 
Re. 5,000 was Rs. 300 per annum. The in* 
•ome’ from the garden and the rest of three 
squares is about Rs. 700 per annum^ and 
about Rs. 2,500 per annum respsotively.” 

One of Wadhawa Siogh’s own witnesses, 
Mr. J. R. KbosH, Advocate, has stated that 
if plaintiff and his sen mortgaged their 

squares to him, be would be ready to advanoa 

Rs. 20,000 to them. In addition to the above 
evidence, there is the evidence of Ghulam 
Ahmad Khan (P. W. No. 10) which also 
proves that Ghulam Rasul, his step-brother, 
was ready to take on mortgage one of the 
squires of the plaintiff for Rs. 7,001. 

In cur opinion, there is overwhelming 
evidente on the record to show that the plaint¬ 
iff could pay the prioe of the property which 
Wadhawa SiDgh had promised to sell to him, 
and that it was quite easy for him to obtain 
funds by mortgaging a portion of his prop¬ 
erty. The evidence produced by the defend¬ 
ants is not sufficient to prove that the plaintiff 
had refused to punbase the land. On 
the other hand, there is a good deal of 
evidence for the plaintiff which goes to show 
that the plaintiff was ready to make the pur- 

shase. . 

Ae regards the second contention, there is no 

question hut that delay may, in certain cases, 
be evidence of abandonment or acquiescence; 
hut, on the other hand, delay which does not 
amount to waiver, abandonment or acquies¬ 
cence and in no way altera the position of 
defendants, does not disentitle the plaintiff to 
sue for specie® performance. This view is 
fully supported by authorities. See for ex- 
ample Kisaen Qopal Sadaney v. Kally Proaonno 
Sett (1). The learned Judge, who deoided 
the above case, made the following observation 

in his judgment:— . 

“When a right ts not m fa®t actually 

abandoned, delay to enforce it may induce a 
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reasonable belief that the right is foregone 
and the parfy, who a«ts upon the belief so 
induced and whose position is altsrad by this 
belief to his prejudice, may plead delay as 
an answer to a claim made against him. But, in 
my opinion, mere delay is not a sufficient reason 
for debarring the plaintiff from relief by way 

of specific performance... 

. In my opinion delay is not 

material 60 long as matters remain in statu 
quo , and it does not mislead the defendant or 
amount to acquiescence. It must bs shown 
that delay has prejudiced the defendant. To 
operate as a bar to relief the delay should be 
such as to amount to a waiver of the plaintiff’s 
right by acquiescence, or where by his can- 
duct or neglect he has, though perhaps not 
waiving that remedy, yet put the other party 
in a situation in which it would not be rea¬ 
sonable to plai9 him, if the remedy were after¬ 
wards to be asserted.” 

The real question, therefore, which we 
have to decide in this case ip, whether the 
delay on the part of the plaintiff is evidence of 
abandonment by him of his rights iu the 
agreement or not. The evidence given by the 
defendants already referred to does not 
satisfy us that the plaintiff intended to 
abandon his rights. On the contrary, as we 
have already said, he had made preparations 
to make the pu-ohase and for that purpose 
had gone to Lyallpur. In the face of direct 
evidence, we are not prepared to aocept the 
contention of Pandit Sheo Narain that the 
delay of a year and six months in thi9 oase 
necessarily implied that the plaintiff had 
given up his intention of enforcing his rights 
under the agreement. 

It has been feebly contended by Pandit Sheo 
Narain that time was of the essenoe of the 
contract in this case and the plaintiff having 
failed to have the sale completed before the 
date fixed, it was no more open to him to ask 
the defendant to execute the sale-deed iu hi9 
favour. Here the learned Ooucsel was not 
able to show how the time was of the 
essence of the contract in this case. From 
the circumstances of the case it is not an 
illegitimate conclusion to draw that the 
defendant, Wadhawa Singh, himself had 
resiled from the agreement and was himself 
guilty of a breach of contract. The present 
ease ib fully covered by the rule laid down ill 
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Ohamarti Suryaprakuarayadu v. Arardhi 
Lakshminarasimhacharyulu (2) on which the 
lower Oonrt has relied. 

The third contention also raised by Pandit 
Sbeo Narain cannot prevail. This aontention 
is that, having regard to the Jong delay on the 
part o! the plainti& to bring the suit, we 
ought to refuse to grant the equitable relief 
claimed by him. The suit is within time, 
and the delay is not so great as to induce us 
to hold that the plaintiff has forfeited his 
right under the agreement. 

We see no grounds to differ from the view 
taken by the lower Court. We accordingly 
dismiss the appeal with aosts. 

7.. k, & s. d. Appeal dtsmisted. 

(2) 23 Ind. Cas. 660, 26 M. L. J. 518. 
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CALCUTTA HiGH COURT. 

Appeal fbom Appellate Decree 
No. 2778 of 1919. 

’ March 16, 1922. 

Present: — Justice Sir William Teunon, Kt., 
and Mr. Justiae Newbould. 

* NORENDRA NATS DEY—Plaintiff 

• a —Appellant 

* versus 

• JOT1SH CHANDRA PAL —Defendant 

-RESPONI ENT.' 

Malicious prosecution—Application for sanction, 
to prosecute—Action for damages—Cause of action — 
Reasonable or probable cause, issue as to, stage at 
which, can be decided. 

The maintainability of a suit for malicious pro 
Seoution does not depend on there having been a 
prosecution in the sense in which the term is 
used in the Code' of Criminal Procedure, [p. 706, 
Cot 1 & 2 ] ’ ' 

Crowdy v. Reilly , 18 Ind. Cas. 737; 17 C. W. N. 
664j 17 O. L. J. 105, relied upon. 

An application for sanction to proseoute is a 
preliminary or initial stage in a criminal prosecu¬ 
tion, and whether it is made, according to law, to 
B Civil or Criminal Court, it can • prove the basis 
of on action for damages for malicious prosecu¬ 
tion. Therefore, an allegation in the plaint in such 
an action that the defendant maliciously and with¬ 
out-'just, -reasonable or probable cause instituted 
proceedings, for sanotion and that the plaintiff was 
obliged to! defend the base is sufficient to disoloso. a 
pause of aotion, [p. 706, col, 2.] 

45 


0A8BS.' 705 

Ue Rozano v. Oulab Chand Anundjcc, 6 Ind. Cas. 
677; 37 C. 35 5 , Qolap Jan v. Bhola Nath, 11 Ind. Cas. 
311; 38 C. 889; 15 O. VV. N. 917 and Bishun Per gash 
v, Phulman Singh, 27 Ind. Cas. 449; 20 C. L. J. 518; 
19 C. W. N. 935, distinguished. 

The issue as to reasonable and probable cause 
cannot be decided until after the plaintiff has 
adduced evidence in support of the allegations in 
his plaint, [p, 706, col. !.] 

Appeal agaiost a decree of the Subordi¬ 
nate Jadge, 24-PargaDnas, dated the 15th of 
September 1919, affirming that of the 
Second Mursif at Baraset, dated the 27th of 
August 1918. 

FACTS appear from the judgment. 

Baba Ohandra Roy Ohoudhury 

(with him Baba Satya Charan Sinha), for 
the Appellant.—The plaintiff is the appel* 
lent, The appeal arises out of a suit for 
damages for malicious prosecution. Both 
Oonrts have dismissed the case. The facts 
briefly are these. I brought a suit for 
declaration of title against defendant and in 
support of my case I filed Lstters of 

Administration in my favour. The defendant 
challenged it and the Court found that 
there were interpolations in the Letters. 
The defendant thereupon obtained sanotion 
to prosecute me under section 195, Criminal 
Procedure Code, which wlb ultimately ,set 
aside by this Court. Thereupon 1 have 
brought the present suit.. The Oonrts below 
have held that my suit is not maintain, 

able as there was reasonable or probable 
cause in their action. I submit the applica¬ 
tion for sanction to prosecute ,is quite 
enough to bale my suit upon. Refers to 

Orowiy v. Reilly (1), Bishun Pergash v. 
Phulman 8ingh (2). I submit beth Courts 
have gone wrong in throwing out my 
suit. 

Babu Amarendranath Bote, for Babas Man • 
methanath Mukerjee and Nagendra Nath 

Bhaftaeharji, for the RetpodenU.—I submit 
the plaintiff could not establish any malice 
on my part. The Court found the Letters 
of Administration to contain interpolations. 
The Courts were satisfied qf it and I 
submit that ic suffiaient to exculpate , me 
of any malice. Farther there was no pro* 
secnlion at all. There must be prosecution 
ip a Criminal Court before plaintiff oan 

(1) 18 Ind. Cas. 737; 17 C. W. N. 664; 17 0. L. J. 
106. 

(2) 27 Ind. Cas. 449; 20 0. L. J. 518; 19 C. W, 
935. 
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claim damages. Refers to Be Bozario v. 
Qulab Ohand Anundjee (3), Qolap Jan v, 
Bhola Nath (4). 

Baba Sarat Chandra Bey Chaudhury 
replied in brief. 

JUDGMENT. 

Nrwbduld, J.—Tbe plaintiff who is the ap¬ 
pellant before ns instituted a suit against the 
defendant-respondent to recover damages 
for malicicus prosecution. Both the lower 
Oonrts have dismissed the eaits on findings 
against the plaintiff on preliminary iesnes as 
to bis cause cf action and the maintainability 
of the suit. 

The main facts of the case es they appear 
from the fleadirgs cf the parties are as 
follows: The appellant brought a tills suit 
agairst the recj ondent and another peri or. ar d 
in that suit be filed Letters of Administration 
with copy of the Will annexed. The respond¬ 
ent alleged that there were interpolations in 
the eopy of the Will and applied to the Munsif 
who tried the title suit fer sanction under 
section 195, Criminal Procedure Code, to 
prosecute tl e plaintiff under various sectiors 
of the Indian Penal Code. There was a 
good deal cf litigation in connection with this 
application, and fir ally an order of Benction 
which bad been pa6eed by the District Jndge 
on appeal was eet aside by tlis Court in 
revision. After this erder was passed 
4he appellant brought tbe suit out of which 
this appeal arises claiming Rs 494-8-0 
damages for his expenses in tbe litigation 
aridltig cut of the application for sanction 
to ptosecute and also for pain cf body and 
mind aud injury to his reputation. 

Both the lower Oonrts have fallen into 
error • in considering tbe question of 
reasonable or probable cause at this stage 
of the case. That issue cannot be decided 
until after the plaintiff had adduced evidence 
in support of the allegations in his plaint. 
The only question now to be decided is 
the purely legal question whether the applica¬ 
tion to the Munsif for sanotion to prosecute 
the appellant can prove the basis of an action 
for damages for malicious prosecution. As 
was pointed out in Crowd y v. Beilty (1) 
the maintainability of suit for malicious 
prosecution does not depend on there having 

(3) 6 Ind' Cas. 877; 37 C. 3*8, 

11 Ind, Cas 311j 38 C. 880j 15 0. W. N*9l7, 


OASES. [1922 

been a prosecution in the sense in which the 
term is used in the Code of Criminal 
Procedure. The application for sanction was 
a preliminary or initial stage in a criminal 
prosecution and it is immaterial that this was 
done, as the law required, in a Oivil and not 
in a Criminal Coart. On behalf of tbe 
respondent reliance is placed on the decisions 
of this Oonrt in the cases of De Bczario v. 
Qulab Chard Anundjee (3) and Golap Jan 
v. Bhcla Nath (4) Both those cases 
have be9n distinguished and discussed 
in Bishun Fe'gash v. Thulman Singh (2) 
and they are distinguishable from the 
present case on the ground that in them 
no process issued cn the plaintiff. We hold 
that in the present ease tbe allegations in 
the plaint that tbe defendant maliciously and 
wit! out just, reasonable or probable cause 
instituted proceedings for 6anctioD, and that 
the plaintiff was obliged fo defend the cam, 
are sufficient to disclose a cause of action and 
consequently the plaintiff's case shonld not 
have been dismissed without giving him an 
opportunity to prove these allegations. 

We accordingly decree this appeal. The 
deerees of the lower Courts are eet aside and 
the or sa is remanded to the Munsif at Baraeet 
Second Court for trial on the merits. The 
plaintiff.appellant will get his costs in this 
Court. He will also have bearing fees in the 
Courts below which we assess at three gold 
mohurs. Under eeotion 13 of the Court Pecs 
Act we direct that tbe amount cf Court Fee 
paid on tbe memorandum of appeal presented 
to this Court be returned to tbe appellant* 

Tkunon, J.—1 agree. 

8. D. 

Appeal decreed . 


PATNA HIGH COURT. 

Appial fs<m Appellate Deo&ei No. 307 of * 

1921. 

July 4, 1922. 

Present:— Mr. Justice Ooutts and 
Mr. Justice Das. 

Saiyid FAZAL KARIM— Defendant 

—Appellaht 

versus 

Musammat BIBI FATMATUL KUBBA 
—Plaintiff—Respondent. 
Pre-emption—-Non-Muhammadans—Let loc i—Per* 

i 1 ■ * i 4 
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sonaJ law — Non-Muhammadan of Delhi owning prop¬ 
erty in Bihar — Sale—Right of pre-emption. 

The Muhammadan Law of pre-emption exists in 
certain parts of India as a lex loci where both 
Muhammadans and non-Muhammadans are entitled 
under it to claim the right of pre-emption. But 
nowhere has it been adopted as the personal 
law of non-Muhammadans, and thus is not 
oarried outside the looality in which it obtains. 
Therefore, if a non-Muhammadan, who is by custom 
amenable to the law of pre-emption in a particular 
looality, is the owner of a property in another 
locality, where a similar custom exists, he is not 
amenable to the oustom in the new locality, for, 
although it is a similar custom, it is not the same 
oustom to which he has become amenable by 
reason of the faot that ho is a native of or 
domiciled in a particular locality. Consequently, 
a non-Muhammadan of Delhi is not bound by the 
custom of pre-emption which exists in Bihar, 
although a custom of pre-emption exists also among 
non-Muhammadans of Delhi. In other words, the 
sale of property by a non-Muhammadan in Bihar 
does not give rise to a right of pre-emption if 
the vendor is not either a native of or domiciled 
in Bihar, [p. 707, col. 2, p. 708, col. 1.] 

fluree Chum Surmah v. Mr. Thomas Ackroyd, 18 \V. 
R. 41’, Byjnath Pershad v. Kopilmon Singh, 24 W. B. 
95, Parsashtli Nath Tewari v, Dhanai Ojha, 32 C. 98bj 
9 C. W. N. 874, relied upon. 

Byjnath Pershad v, Kopilmon Singh, 2 4 W. R- 95, 
distinguished. 

Appeal from a decision of the Subordinate 
Judge, Patra. 

Messrs. Sultan Ahmad and Hasan Jan , 

for the Appellant. 

Mr. Kulwant Sahai , for the Respondent. 

JUDGMENT. 

OouiTS, J,—This is an appeal against a 
detision of the Subordinate Judge of Patna 
in a suit for pre-emption. The property 
whioh it was sought to pre empt is in 
Patna City, the vendor is a Hindu who 
is a native of and reeidea in Delhi . and 
the defendants are Muhammadans residing 
in Patna Oity. The suit was originally 
brought by one Hakim Abdul Majid who 
died daring the coarse of the litigation 
and hie widow has been substituted for 
him and is aontinning the litigation. 

The suit was desreed in the Oonrt of 
6r3t instance and on appeal this decree 
has been oon6rmed by the Subordinate 
Jndge. The defendant has appealed to 

tbi9 Oonrt. 

It is admitted that if the vendor had 
b§en ft Hindu who was a nfttivo ot or 


domiciled in Bihar the plaintiff would- 
have been entitled to succeed, but it ia 
contended by Mr. Sultan Ahmed for the 
appellant that the owner cf the property 
being a Hindu who ia not either a native of 
or domiciled in Bihar the law of pre emption 
doea to'; apply. He also contends that, 
even if this were not so, and even if the 
origical plaintiff were entitled to succeed, 
hia widow would not be entitled to cany 
on the litigation. Two qaestionr, therefore, 
q r’s 9 in this appeal : (1) Is the plaintiff 
entitled to pre-empt when the vendor ia a 
Hindu who is neither a resident of nor 
domiciled in Bihar? and (‘2) Is the widow 
of the original pliiotiff..entitled to tarry 
on the suit after the death of her husband 
during the pendency of the suit P 

In regard to the first point the law 
as stated in Wilson’s Anglo Muhammadan 
Law, Fifth Edition, 1921, at paragraph 
352 is as follows : “Where the custom 
is judieially noticed as prevailing among 
non-Muhammadacs in a certain losal area 
it does not govern non Mabaramadans 
who, though holding land therein for the 
time being, are neither.; natives of, nor 
domiciled in the district.” This was the 
view of the law as expressed in Huree 
Ohurn Surmah v. Mr. Thomas Ackroyd (1) 
and Byinath Pershad v. Kopilmon Singh 

(2) , These deaisions have been followed 
in Partashth Nath Tewari v. Dhanai Ojha• 

(3) and there can be no donbt that this 
. is the correct view of the law. 

Ordinarily, therefore, in a caBe sash as 
the one now before us the owner, not 

being a native of, or domisiled in, Bihar 
the plaintiff would not be entitled to 

pre-empt. It is sen^ended, however, by 
Mr. Kulwant Sahai for the respondeat 

that, although this i3 so, the present case 

is different besause the owner of the prop¬ 
erty whish is the subject-matter of 
the suit is a native of Delhi where a 
»u8tom of pre-emption also exists among. 
non-Muhammadans. In these •iranmstanses,' 
he contends :—and this is the view 
whieh has been taken by the learned Sub¬ 
ordinate Judge, that the law of pre-emp- 
tion applies. Hia contention is that iq 

(1) 18 W. R. 441, 

(2) 24 W. R. 95. 

(3) 32 0, 988} 9 0, W. N. 874, 
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localities where the anstom exists it has 
beacme a part of the personal liw of 
those non Mahammadans who are Datives 
of or domiciled there, that when Buoh 
non-Muhammadans leave saah locality they 
tarry with them the castom so that in 
a case scab at the one now before ns, 
where the owner is a native of Delhi 
where the custom exists the castom 
applies also to property id Patna City 
of which be is owner. Mr. Kulwant Sahai 
relies in support of h:‘s contention on the 
following passage in Agarwala’s Law of 
Pre-emption : It is respectfully sabmitted 

that the whole question (urns upon whether 
the Hindus of a particular locality adopt, 
ed the law of pre impticn as part cf 
their personal law cr not [Agarwala’s Law 
of Pre emptioD, Third Edition, 1916, at 
paragraph 177 (6), page 218]; he also 
relies on a certain passage in the judg¬ 
ment of Glover, J., in the case of Byjnath 
Per shad v. Kopilmon Singh (2) to whioh 
I shall presently refer. 

With all respect to the opinion whioh 
has been expressed by Mr. Agarwala I am 
nnable to accede to the suggestion that the 
Hindus of Bihar cr other localities where the 
austom exists have adopted the law of pre¬ 
emption as part of their personal law 
and there is no judicial authority for such 
a proposition. As Mr. Ameer Ali has said : 

* The Sunni Hanafi Law of Pre-emption was 
introdused in India with the Mnhammadan 
Government, and in certain places it has 
become a part of the lex foe*, for example, 
in Bebar, parfs of the Punjab and the 
United Provinces, both Hindus and Muham- 
madans are entitled to claim the right of 
pre emptioD. And so well-established is that 
right, that it is almost invariably recorded 
in greater or less detail in the village 
administration papers called the waiib iil-ay" 
(Ameer Ali’s Muhammadan Law, Volume 
I, Fourth Edition, Chapter XXVIIJ, page 
712). The pai&age on which Mr. Kulwant 
Sahai relies in the jndgment of Glover, J., 
in the oaee of Eyjnath Pershad v. Kapilmon 
Singh (2) runs as follows : “And I think that 
in the present case the plaintiff was bound, 
in the first instance, to show that the vendor 
of the defendant, an inhabitant and native 
pf Lower Bengal where no custom cf pre- 
pmption amongst Hindus existed, was subject 

fg the rule of law prevailing amongst 


Hindus of Bihar, by reason of bis beiDg 
domiciled within that Province.” Mi. 
Kulwant Sahai contends that by this the 
learred Judge meant that if the vendor in 
the case had been an inhabitant and a 
native of a locality where the custom of pre¬ 
emption amongBt Hindus existed then he 
would have been subjeat to that rule of law 
in respect of the property owned by him in 
Bihar. This is an ingenious interpretation 
of the passage but I am unable to accept 
it as correct. The question was not before 
the learned Judges and they neither considered 
nor decided it; and it appears to me that, 
unless it be that the castom has been adopted 
as part of the personal law, the contention 
must fail. If the view were correct, a Hindu 
who was a native of Bihar and who owced 
property in Calcutta would be bound in 
respect of that property by the law of pre¬ 
emption but I know of ■ no case in whiah 
this has been held cor have I ever heard it 
suggested that this is so. It seems to me 
alear that the law of pre-emption has not 
been adopted as the pereonal law of non- 
Mahammadans in Bihar or in the other 
localities where the custom exists, it is 

merely a lex loci , as Mr. Ameer Ali has 
said. 

If this view then be correct it disposes 
of the whole question, because if the law of 
pre emption is not part of the personal law 
of non- Mahammadans it is not carried outside 
t e looality in which the custom prevails; 
and if a ncn-Muhammadan, who is by 
eastern amenable to the law of pre-emption 
m a particular locality, is the owner of a 
property in another locality where a similar 
custom exists, be is not amenable to the 
custom in the new locality for, although it 
IB a similar custom it is not the same 
custom to whiah he has become amenable, by 
reason of the fact that be is a native of 
or domiciled in a particular looality. 

In the present case, therefore, the owner 
being a native of Delhi he is not bound by 
the custom which exists in Bihar even 
although there is a similar castom in Delhi, 
The appeal, therefore, succeeds on the first 
point which has been urged by Mr. Sultan 
Ahmad and it is unnecessary to discuss the 
other point. I would accordingly set aside 
the deoieiop of the lower Appellate Court* 
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r The appeal is deereed and the suit is dis¬ 
missed with eostS throughout. 

Das, J.—I agree. 

4. D. 

Appeal decreed . 


CALCUTTA HIGH COURT. 
Appialpbom Appellate Decrib No. 1507 of 

1920. 

Marsh 14, 1922. 

Pretent :—Mr JuBfcic3 Newboald. 

Srimati KRISHNA PRA.MAD A DASI, 

widow of late SURESH CHANDRA 
GHO 3E— Plaintiff—Appillamt 

versus 

BASH BBHARI DAS and othirs — 

Rrsposdehts. 

Bengal Patni Taluks Regulation (VIII oj 1819J, 
j, 11—Khudkast raiyat -Ejectment. 

Under seotion II, Third , Bengal Regulation, VIII 
of 1819, a khudkast raiyat is protected from ejeotion 
from the holding including the part he uses for 
residential purposes as well as the waste land and 
the lamd he cultivates, [p. 710, col. 1-3 

Jogendra Narain Ray v. Kiran Chandra Ray, 60 
Ind. Cas. 406] 46 C. 730, 23 0. W. N. 316, distingu. 
shod. 

A tenant who is found to have been in khas 
possession of the oulturable portion of a holding by 
cultivating the same through labourers and is also 
found to have taken a lease of the land and built 
his bari on a part of it about 30 years ago, is a 
khudkast raiyat within the meaning of section 11 
ot the Regulation, [p. 710, ool. i.] # 

Appeal against a decree of the Addi¬ 
tional Distriol Judge, Faridpur, dated the 
8th of March 19^0, reversing that of the 
Munaif, First Court at Goaluado, dated the 
15th of August 1919. 

FACTS appear from the judgment. 

Babu Amarendranath Bose (with him Babu 
8udhangsu Sekhar Mukern ), for the Appel¬ 
lant.—I submit that the other side cannot 
bar an ejestment on any legal ground. 
Refers to Jogendra Narain Ray v. Kiran 
Ohandra Ray (i). The law is the same 
in the Bengal Tenansy Act, see sestion 160 
(c), Bengal Tenansy Act. But no reported 
( ease exastly on the point is available 
. As regards the meaning of the word 

(1)60 lad. Oas. 406, 4e 0,.780i 23 0, W,_N. 616, 


'khudkatt*, tide Mr. Sarada Charan Mitter’s 
'Landlords of Bengal* (latest Edition) at 
page 318. He is not a resident eoltivafcor 
of all the plots, the plots are all distinst 
and separate. 

Babu Biraimohan Matumdar , for the 
Respondents.—The purchaser under Regula¬ 
tion, Till of 1819, is not entitled to eject. 
See tlause 3, and Field’s Introduction to the 
Bengal Regulations at page 24, paragraph 20. 
Khud means own and hast means sultivator. 
Here these four plots constitute one hold¬ 
ing. The Appellate Court same to a slear 
finding that uiy client is a khudkast or 
resident hereditary raiyat. All that is 
neseswy under section 11 of the Regula¬ 
tion is that he must be a resident eulti- 
vatirg raiyat. In the khatian defendant 
is described as a settled raiyat. Seotion 3, 
•lause (9), of the Bengal Tenansy Act 
defines what a holding is. Yoa^ cannot split 
np the holding now and say ‘Walk out of 
one plot.* Jogendra A arain Ray v. Kiran 
Ohandra Ray (1), is altogether a different 
case. It is sufficient if it is found that 
the raiyat is a resident ani •ultivating raiyat • 

Babu Amarendra Nath Bose , in rep’y. — One 
may be a settled raiyat without sulcivating 
the land. Tfce mere entry that he is a settled 
raiyat will not make the defendant a settled 
raiyat. 

JUDGMENT.—The plaintiff is the pur¬ 
chaser of a patni tenure and brought this 
suit to eject the principal defendant after 
eervise of noiise nnder sestion 15 of the 
Patni Sale. Regulation of 1819. The only 
question raised in this appeal is whether 
the defendant is protested from eviction 
under the proviso to sestion 11 of that 
Regulation on the ground that he is a 
khudkatt raiyat or resident and hereditary 
cultivator. The lower Appellate Court 
has found that defendant No. I and his 
father were in khas possession of the 
•ulturable portion of the holding by snltivat- 
ing the same through labourers. It is 
also found that the defendant’s father took 
lease of the land and built his bari on a 
part of it about 30 years ago. On these 
findings whith 1 must accept in sesond 
appeal I hold that the lower Appellate 
Court was right. 

Khudkast raiyats are described in para- 
graph 20 of Field’s Introduction to the 
Regulations as raiyats wltivating lands is 
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their own village or in village in which they 
are residing. On the Bndicga the defend¬ 
ant acmes within this detoriptioc. It is 
nrged that even if he is a khudkatt 
raiyal be tan be ejeated from that portion 
of the holding whiah is not actually eoltivat- 
ed by him ; and in support of thia conten¬ 
tion reliance is plsc3d on a decision of a 
Benah of this Oonrt of which I was a 
member in the e&se of Jcgendra Narain Rcy 
v. Kir an Ohandra Ray (1). Bnt that waa 
qnite a different ease. Then the fourth 
Exception to eeation 37 of Revenue Sale Law 
(Aat XI of 1859) had to be considered and not 
that part of it wbiah deals with tbe eultivat- 
ing raiyats. The fourth * xeeption relates to 
land aovered by buildings, eta. In seation 11 
of tbe Putni Sale Regulation a person who is 
a Jthudkasht raiyat is protested fiom ejeotion 
from the holding inaluding the part he uses 
fer residential purpoces as well as the waste 
land and tbe land he anltivates. 

I acaordingly uphold the deaision of 
the lower Appellate Court and dismiss the 
appeal. 

Tbe only respondents who appear are the 
minors represented by the Deputy Regia* 
tiar of this Conrt wbese aosts have already 
been paid. I, therefore, make no erder as to 
acsts. 

8. D. 

A f peal disn.isied. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 911 

op 1920. 

July 10,1922. 

Pretent :—Mr. Justiee Das. 

| Maharaja Bahadur KESHO 
PRASAD SINGH— Dipepdaat— 

Afpbllant 

versus 

BHAGWAT SARAN PANDE- Plaintiff 

— Respondent. 

Bengal Tenancy Act (VIII of 188P,), ss. J05, )09— 
Matter neither raised non decided in proceedings for 
settlement of rent—Jurisdiction of Civil Court —Bes 
judicata, " 


When a matter has been neither raised noif 
decided in proceedings for settlement of rent under 
section 105 read with section 105A of the Bengal 
Tenancy Act, the jurisdiction of a Civil Court to 
decide that matter is not barred ponstruotively 
under section 109 of the Aot on the analogy of 
the dootrine of constructive res judicata as laid 
down in section 11 of the Civil Procedure Code, 

Haivab Bahadur of Murshidabad v. Ahmad Hussain, 85 
Ind. Cas.!6W5; 21 O. W. N. 1004; 26 O. L. J. 566; 44 
C. 783, relied upon. 

Appeal from a decision of tbe Subordiuatff 
Judge, Sbababad. 

Messrs. Kulwant Sahai and N, N. Sinha , for 
tbe Appellant. 

Mr. IS. N. Roy % for the Respordent. 

JUDGMENT.—This appeal arises out of 
a suit instituted by the respondent for 
abatement of rent under seo'ion 52 (6) of the 
Bengal Tenancy Acb. The area of tbe plaint¬ 
iff's holding affording to tbe J&mabandi if 3 
bighas 3 kathas and 16 ohurs and the Jama* 
bandi shows that the rent payable by tbe 
defendant in respect of this holding is 
Rs. 1515 0. The Record of Rights, however, 
shows that the area in possession of tbe 
pi • intiff is 2 bighas 3 kathas and 4 dhurs. Tbe 
defendant applied nnder section 105 of tbe 
Bengal Tenancy Aot for settlement of fair 
rent cn the gronnd that there was a ri6e in 
tbe average losal price of staple food frops. 
Tbe Settlement Couit gave effect to the con¬ 
tention of tbe landlord and settled tbe rent 
at Rs. 17-13 9. Tbe plaintiff's suit was 
instituted cubsequent to tbe settlement 
of rent by the Settlement Court and there is 
no allegation in tbe plaint that there has been 
ary diminution in the area of the holding 
subsequent to the settlement of rent by the 
Settlement Court. Ths Courts below have 
given effeet to the contention of the plaintiff 
and have allowed abatement affordingly. 

Two questiors have been urged by Mr. 
Kulwant Sahai on behalf of tbe appellant in 
this Court, First, that the judgment of 
the lower Appellate Court proceeds on a 
misapprehension in eo far as it thought that 
tbe defendant did not deny the allegation 
of the plaintiff that the original settlement 
of the land was at Rs. 5 per bigha, and, 
secondly, that the present suit, is not 
maintainable in view of the provisions oi 
eesfcion 109 of tbe Bengal Tgnftaey Act. 
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The first question arises in this way: The that 
land was originally settled with the plaint¬ 
iff by the Government and the Government 
subsequently sold their proprietary interest in 
the land to the Domraon Raj. The plaint¬ 
iff’s case is that the original settlement was 
ml the rate of Rs. 5 per high a. The defend¬ 
ant contends that a sonsolidated rent of 
Rs. 1515-0 was fixed for the holding in the 
possession of the defendant. It is obvious 
that if the defendant’s case is right then 
the plaintiff is not entitled to any abatement 
of rent and the suit must assordiugly fail. 

The question then is this, was the original 
settlement at the rate of Rs. 5 per bigha , or 
was a sonsoledated rent fixed in respect of 
the holding in possession of the defendant P 
The plaintiff undoubtedly alleged in the 
plaint that the original settlement was at 
the rate of Rs. 5 per bigha. The learned 
Judge in the Court cf Appeal says that 
there was no denial of this allegation in 
the written statement. It appears, however, 
that there is a clear denial of the allegation 
in the written statement of ths defendant. 

Mr. Knlwant Sahai has argued tefore me 
that this was a vital point in the oase, 
and if there was any misapprehension in 
the mind of the Court I ought to remand 
the case to that Ocurtfor a decision of the 
point. I ought to mention that the Court 
of first instanse same to the sonalucion 
that the original settlement was a 
settlement at the rate of Rs. 5 per bigha. 

It was clearly the duty of the lower Appel- 
late Court to dissuss the evidenoe baanng 
on this point and to some to a conclusion, not 
on the pleadings of the parties, bat on 
the evidencs addused before the Court. The 
question then whish I have to sonsider is, 
whether I ought to remand the sase to the 
lower Appellate Court for a desision of this 
point, or whether in order to save a remand, 

I ought to determine the point in this 
Court. Only two witnesses have been 
examined in the sase and there iB no 
reason at all why I should not determine thia 
point in this Coart. 

The witness examined on behalf of the 
plaintiff is definite on the point that the 
land was settled at the rate of Rs, 5 per 
bigha and he denies that there was a son¬ 
solidated rent for the defendant’s holding* 
The defendant examined a Pat wan. 

In hit examination* in-Rhitf he did say 


the Jama was a sonsolidated 
Jama but in cross-examination he had 
to admit that hie knowledge was baaed on the 
Jamabandi of the plaintiff. He was not pre¬ 
sent at the time when the land was settled 
with the plaintiff by the Government, and 
obviously hie evidence on thie point is of no 
importance whatever. It wae urged by Mr. 
Kulwant Sahai that the Jamabandi of the 
defendant itself constituted an important 
evidence in his favour, I am unable to agree 
with thie sontention. The Jamabandi in no 
eense binds the plaintiff and I am of opinion 
that the Court of first inetanse was right in 
soming to the conclusion that the land was 
settled with the defendant at the rate of 
Rs. 5 per bigha. 

I now some to the next question, name¬ 
ly, whether the plaintiff’s suit is barred 
by the provisions of eestion 109 of the 
Bangal Tenancy Act. Now, the important 
point to remember in thie sonnestion is 
this: In those proceedings the defendant 
tlaimed an enhanaement of rent on the 
ground that there wae a iise in the 
average losal prise of the efcaple food 
arops. No question was raised by the 
plaintiff ae to whether he was entitled to 
an abatement of rent under eestion 52 V. b) 
of the Bengal Tenanay Aat. tiec.ion 109 
rune as follows “Subject to the provisions 
of section 10) A”—We are not in this 
suit aonaerned ~itb the applicability of 
section 109 A—“a Civil Court shall not 
entertain any application or suit aooaern- 
ing any matter whiah is or has already 
been the sibjeat of an application made, 
suit institute i or proceedings taken under 

eistione 105 to i08, both inclusive.” The 
critical question then is this : has this 
question, namely, the question whether the 
plaintiff ie entitled to relief under section 
52 (5) of the Bengal Tenanay Ac*, been 
the subjeat of an application made, suit 
instituted or proceedings taken u“A® r 
sections 105 to 108,both inclusive? Admittedly 
it wae not direstly the subject of an ap¬ 
plication under section 105 of ths Bscgal 
Tenancy Act ; bat it ha. been urged ^by 
Knlwant Sahai on behalt of the 

appellant that the qaeation might or ought 

to have been raised by the plaintiff in the 
proceeding under eection 105 and that 
accordingly we must assume that construe- 
tively it was the subject of an applisfttiw 
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made under seekion 105 of the Bengal 
Tenancy Act. 

Fortnnately for me, the question has been 
decided by two learned Judges of the 
Oalontta High Court in the case of Nawab 
Bahadur cf Murshidabad v. Ahmad Huaaoin 
(1). In that case the landlord applied for 
settlement cf rent under section 105 of 
the Bengal Tenancy Act. No question was 
raised by the defendants as to whether 
they were mokarrari mauraihi raiyatt or 
whether the land held by them was one 
tenure or distinct raiyatt hcldinge. The 
Settlement Court settled the rent on 
the footing that the land held by the ten¬ 
ants formed one tenure and that they 
were tenure-holders. In so doing they 
proceeded on the footing of the Recard 
of Rights which bad already been published. 
It was argued that the tenants should 
have raised the question in the proceeding 
under section 1C5 and that, not having 
done so, section 109 cf that Act operated 
co as to prevent them from maintaining 
the action. The learned Judges dealt with 
the point argued before them as follows: 

With regard to the alternative declaration, 
the appellants contend that as the ques¬ 
tions for determination might have been 
made the subjeot of controversy in the pro¬ 
ceedings under section 105, they cannot bj 
investigated in the present suit. In our 
opinion, there is no foroe in this conten¬ 
tion. Section 1C5A, no doubt, authorises 
the Settlement Officer in the course of 
proceedings under section 105, for the 
settlement of fair and eqaitable rent, to 
investigate questions which would otherwise 
be determined at the instance of the ag¬ 
grieved party in a suit instituted under 
section 106. But in the case before us no 
such question was raised or investigated in 

the proceeding under section 105. 

Consequently, on a plain and literal 
reading of section 109, the position cannot 
be maintained that the present suit concerns 
a matter which has already been the 
sukjeot of an application under section 
105. The appellant, however, urges us to 
put a wider constiuotion upon section 
iQ9. He contends that, as in a case where 


setion 11, Civil Prooedare Code, is applis* 
able, a question which might and should 
have been raised is deemed to have 
been raised and decided, we should held 
nnder section 109 that a matter haa 
been the subject of an application under 
Eection 105, whenever it might, if the 
defendant had so chosen, have been raised 
and decided nnder section 105 read with 
section 105A. We are of opinion that 
this contention is unsound. If we were 
to accept the construction pnt for ward by 
the appellant, we should have to read 
into section 109 words which are not to 
be found there ; we cannot held, on the 
analogy of the doctrine of sonstrustive 
res juaicat<i y that the jurisdiction of the 
Civil Court has been constructively excluded 
even when a point has been neither raised 
nor decided under section 105 read with 
Bection 105 A.” 

I respectfully endorse the view of the 
learned Judges of the Calcutta High Court 
in the case already cited. To bold other¬ 
wise would be to say that the juris- 
dicticn of the Civil Court is custed not 
only when a matter bad been the subject 
of an application made, suit instituted cr 
proceedings taken under sections 105 to 108 
both in elusive, but that it is also ocstid 
where the matter might h*ve, but was 
not, the subject of an application made, 
suit instituted or proceedings taken under 
the so sections. In roy opinion the deoision 
of the learned Judge in the Court below 
is right and I would dismiss this appeal 
with costs. 


8. D. 


Appeal diamiased. 


(1> 35 Jnd. Cas. 695; 21 C. W.|N.|il004;H25 C,_L, J, 
£50; 44 C, 7«3. 




Vol. LXVII] 

KOLSOOMCHNISgA 0. RAM PRaSAAD. 

ALLAHABAD HIGH COURT. 

First Appaal prom Obdir No. 155 op 1921. 

March 17, 1922. 

Present : —Mr. Justice Walsh and 
Mr. Justice Ryvea. 

Bibi KULsOOMUNNISSA— Plaintiff 

—Appillant 
versus 

RAM PRASHAD— Difemdast— 

Respondent. 

Bern and, order of—Provision under which made not 
specified — Presumption — Civil Procedure Code (Act V 
of 1908,1, O. XLI , r. 23, application of — Appeal. 

Per Ryves, J .—Where an Appellate Court being 
of opinion that the Trial Court has jumbled up 
the issues and misdiieoted itself in limine sends the 
case baok without deciding a single issue in 
appeal, it is a finding on a preliminary point 
within the meaning of O. XLI, r. *3, Civil Pro- 
oedure Code, and the Appellate Court, where it is 
Bilent on the point, should be considered to have 
acted under that provision of the Code, and not 
under any inherent jurisdiction. |_p 714, C ol. 1.] 

Qokul Prasad-Rar Prasad v. Ram Kumar , 64 Ind, 
Caa, b78; 19 A, L. J. 971; 44 A, 1/0, followed. 

Per Walsh, J —In the oase of an order of re- 
maud, it must be presumed, unless the contrary 
is shown at £he time when it is made, to be made 
under O XLI, r. 23 of the Civil Procedure Code, 
[p. 714, col. 2.] 

Firtt appeal from an order of the Second 
Additional Subordinate Judge, Aligarh, 
dated the 21st of June 1921. 

Mr. 8, A. Haider , for the Appellant. 

Mr. / anna Lai, tor the Respondent. 

JUDGMENT. 

Rtvip, J.—This is an appeal from an 
order of remand. Musammat Knlsoomnniesa 
brought a suit in the Court of the Munfif 
to eject the defendant on the allegation that 
the defendant was a tenant of the house in 
which he lived under a registered lease 
exeonted by the predecessor-in-title of the 
defendant in favour of the husband of the 
plaintiff who was the Zamindar of the village. 
The lease was ezeented in the year 1687 
and the plaintiff stated that from that date 
down till some four years before the suit, 
the original lessee and his succeEsors had 
been paying rent according to the lease; that 
some four years ago the defendant joined a 
general conspiracy in the village and refused 
to pay further rent. The suit was for eject¬ 
ment and for arrears cf rent for three years. 
The defence to the suit was that the defendant 
hftd never executed any lease j that the house 


713 

had been constructed for the defendant, who 
is a Brahman, by bis clients and that he 
and his ancestors had been in possession for 
100 years : that no rent had ever been paid 
and that possession had been adverse. Farther, 
that the suit was barred because the 
notioe required under section 106 of the 
Transfer of Property Act had not been duly 
given. On these pleadings the learned Muneif 
fized five issues :— 

1 Whether the plaintiff is the owner of 
the bouse in dispute and is she entitled to get 
pOf8e9BJOD P 

2. Whether the defendant is the tenant of 
the plaintiff and is the phintiff entitled to 
get rent ard interest p 

3. Whether the suit is barred by section 
106 of the Transfer of Property Act ? 

4 Whether the defendant has acquired 
adverse possession P Who built the house in 
dispute ? 

5. Whether the suit is barred by limita¬ 
tion P 

The plaintiff filed the oiigiral lease and a 
number of counterfoils and receipts of payment 
of rent. She aim examined some five wtnecses. 
The defendant summoned five witnesses 
and examined three of them and exempted 
the remaining two. The learned MuDsif in a 
short but clear enough judgment came to the 
conclcsion at which he arrived and deoreed 
the suit. The defendant appealed. Accord¬ 
ing to his memorandum of appeal he contested 
the findings of fact come to by the Trial 
Court. He pleaded that the evidence gi\en 
on his behalf established his own defence. 
Nowhere was it suggested that the Court 
had not given him full opportunity of prov¬ 
ing his case or that it excluded any evidenoe 
which he wished to produce. The learned 
Judge has not tried the appeal himself, that is 
to say, he has ccme to no conclnsion on any 
single issue raised in the case. He says: 

“I think the issues do not slearly cover all 
the points raised.” He objects to the 
learned Munsif having tried the issues toge¬ 
ther. He says : “l think there ought to be 
a elear end separate finding on eaeh and 
eveiy issue raised as required by law. I 
would set aside the deeree, frame the follow- 
ing issues and send the ease baok for decision 
of each and every issue separately on the evi¬ 
dence on the record as w< 11 as on such other * 
evidence which the parties may deem propec,) 
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to adduce and for which an opportnnity 
will b 3 given to them,” He then framed five 
issues. From this order of remand the 
plaintiff comei in appeal. Oa bihalf of the 
respondent it is argued strenuously that 
no appeal lies. It is contended that this 
order of remand most be taken to have been 
made under sestion 107 read with s3stion 99 
of the Code and that under section 1C 4, 
•lause (l) an order under these sestions 
ia not appealable under O. XLIII. The 
learned Judge in making his remand does 
not say under what sestion he ia passing his 
order. The point was aonsidered recently 
by a Divis : cn Bench of this Court in 
the case of Qokul Prasid Bar Pratad v. 
Ram Kumar (1) and I think that the observe* 
tions of Mr. Juatiae Piggott from the bottom 
of page 975 to the top of page 97(5 should 
be followed. He says there : “I do not 
thiok there is any reason to hold that the 
learned Judge in this ease thought he was 
exersising any inherent jurisdiction outside 
that given to him under O, XLI.” I think 
that in faat the Judge thought that he 
was asting under O. XLI, r. 23, As I 
have said before, he doe3 rot decide any 
single issue in the appeal. He has lome 
to the conclusion that the First Court had 
jumbled up the issues and apparently 
misconceived the real defence and has in 
fait misdirected itself in ii ni.-.e and that, 
therefore, there has never been any real trial 
of the case as the pleadings re^u red. It 
seems to me this really is a finding on a 
preliminary point within the meaning of 
O. XLI, r. 23. In my opinion, there¬ 
fore, au appeal does lie. On the merits 
it seems to me that the learned 
Judge should have tried the appeal, 
that the issues raised by the Munsif ade- 
quate'y represented the pleadings of the 
parties, and that no other issues were 
necessary for the trial of the case. As 
both parties had had full opportunity and 
had availed themselves of that opportunity 
of produoing all the evidence that they 
wished, further evidence should not have 
been admitted. In my opinion the order of 
the Judge remanding the case was wrong. I 
would set ib a'ide and direct that the 
appeal be restored to its original number 
^aod disposed of aooordingto law. 

( 1 ) 64 Ind, Cas. 878j 19 A, L. J. 971. 44 A. 176. 

cpages of 19 A h, J 


WALSff, J.—I only wish to add this. With 
regard to the right of appeal I was a 
party to the case referred to by my brother 
and I agree that this sase is analogous. In 
my view in the ease of an order of remand, 
it must be presumed, unless the contrary 
is shown at the time when it is made, 
to be made under O. XLI, r. 23. The 
litigant has to make np his mind whether 
be has a right of appeal and if so what, and 
if be finds an order against him of remand 
that he objects to, like the order before us, 
and there is nothing to the contrary, the 
only inference that he can draw is that 
it is made under the statutory provisions 
contained in O, XLI, r. 23. An order 
may be made under that sestion aad yet 
be wrongly made, but it would none¬ 
theless be appealable, and personally I am 
not prepared to adopt the view that once an 
appeal has baen filed and admitted in this 
Oonrt as an appeal against an order of 
remand under that proviiion and notice 
has gone, the respondent can improve his 
position by satisfying the Court that 
the order complained of is so bad or §o 
unintelligible that it is impossible to bring 
it under any provision and, therefor**, it is 
rot appealable at all. I think that this is the 
substantial answer to what Mr. Panna Lai 
calls bis preliminary objection. It is not 
a preliminary objection. The order was 
prim a facie appealable as a remand order. 
It does not make it less appealable to say that 
the order is an indefensible one. Costs must 
abide the result of the Buit. 

N. H. Appeal allotordt 


CALCUTTA HIGH COURT. 

Appbal prom Appellati Decree No. 2761 

op 19.9. 

March 3, 1922. 

Pretent :—Justice Sir N. R. Uhatterjea, Kt., 

and Mr. Justice Pearson. 
MANGOB1NDA DUTTA and another 
—Plaintiffs—Appellants 

venue 

J. BAISOGOMAFF— Defendant— 

Respondent. _ 

Contract, repudiation of—Dcpoi*t~Jeamett~ivr* 

feiture. 
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A purchaser who repudiates the contraot on his 
part forfeits the deposit money and is n<?t entitled 
to its refund even if the other party has not 
suffered any loss. [p. 718, col. 1.] 

Barrell, Ex parte, Parnell, In re , (1885) 10 Ch. 

App. 612; 44 L. J. K, B. 138:33 L. T. 116- 23 W R 

^ 6 „ ai l d £ 0irc v ' amith > < 1884 > 27 Ch. D. 89 at p.*95; 
53 L. J. Oh. 1056; 60 L. T. 573; 82 W. B. 802; 48 J 
P. 773, relied upon. 

Alokeshi Dassi v. Hara Chand Dass, 24 0. 897; 1 C. 
W. N. 705; 12 Ind. Deo. (n. s.) 1267, distinguished. 

Sprague v. Booth, (1909) A. C. 676; 76 L. J. P 0 
164; 101 L. T. 211 , Bishan Chand v. Radha Ktshan 
Das, 19 A. 489; A. W. N. (1897) ] 23: 9 Ind Dec n. s.) 
3»6, RoBhan Lai v. Delhi Cloth and General Mills Co 
Limited, 7 Ind. Cas. 794 ; 33 A. 166 at p. 169; 7 A. L. j! 
1019, Raghu Nath Sahay r. Chandra Piotap Singh 15 
Ind. Cas. 268; 17 C. W. N- 100, Babibullah v, Arman 
Dewan, 63 Ind. Cas. 875 : 30 C. L. J. 113 at p. 116; 24 

O. W. N. 40 and Natesa Aiyar r. Appavu Padayachi . 19 
Ind. Cas. 462; 38 M. 178; 24 M. L, J. 498; 13 M L T 
891; (1913) M. W. N. 341, referred to. 

A. deposit serves two purposes—if the purchase 
is carried out it goes against the purohase-money 
but its primary purpose is that it is a guarantee 
that the purchaser means business, fp. 7 : 6 , col 2 * 
p. 717, col. 1.] * ’ 

Soper v. Arnold, (1869) 14 App. Cas. 429 at p. 435- 
59 L. J. Oh. 214; 61 L. T. 702: 88 W. R. 449 and 
Collins v. Stimson, (1883) 11 Q. B. D. 142 at p. I 43 . 
62 L. J. Q. B. 440, 48 L. T. 828; 81 W. R. 920- 47 j' 

P. 43P f relied upon. 

Even when there is no clause in the contract as 
to forfeiture of the deposit, if the purchaser re- 
pudiates the contract he cannot get baok the money 
as the contract has gone off through his default, 
[p. 717, col I.J 

Barrell, Ex parte, Parnell, In re, (1876) 10 Ch 
App. 612, 44 L. J. K. B. 138; 83 L. T. 116; 23 W. fi‘. 
846, relied upon. 

In the absence of any speoific provision the ques¬ 
tion whether the deposit is forfeited depends 
upon the intent of the parties to be collected 
from tl:e whole instrument, [p. 717, col. I.J 

Palmer r. Temple, 0 889) ft A. & B. 508? I P. & D 

a79, 8 L. J. Q. B. 179; 48 R. R. 668 ; 112 E. B. 1304.’ 
relied upon. 

A deposit is not merely a part payment but is 
also an earnest to bind the bargain and creates 
by the fear cf its forfeiture a motive in the payer to 
perform the rest of the contract, [p. 717, cols. 1 & 2 ] 

J < 18 1 4) 27 Ch * D - at p. 95, 63 L. 

relied upon* 60 L ' T ' 673 ‘ 32 W * B 802 > 48 p - 773, 

Appeal against a decree of the Sab- 
ordinate Judge, Burdwan, dated the 12th 
of November 1919, reversing that of the 
Munaif, Asansol, dated the 14th of December 

FACTS appear from the jadgmtn*. 

Bahn D i n?' y 0hakerb »itv (with him 

taot.-Th“. ? h T ira Baa) - ,ot tha Appel. 
XinU# The We shortly these. We 
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entered into three contracts for the parchase 
of iteam foal and rubble on the 20 .‘b 
25fch December 1916 and 2nd January 

i 9 ,.?o P r tiv f ,y ’ We mad9 P^ents of 
0,9, 1 52-8 0 and R 9 . 5<0 on (he last (wo dates 

which were to remain in deposit with the 
defendants which wonld be eventually 
oreoied egaiDst the fi D al order. The 
defendants sued for darrages for the last 
two contracts bat the suits were dismissed. 
We aleo brought the present euifc f or the 
iecovery of tte mor.ey in deposit. Our 
suit was decreed by the First Court but 
has been dismissed on appeal. Hecce tbe 
preeent appeal againet that decision. My 
points are that we ere r.ot at all liable for 
not placing iur crders under the last two 
contracts beracse the defendant* themselves 
failed to deliver coal under the first contract. 
Tbe Government rtopped the waggons! 
Farther, the performance of the last two 
contracts was conditional upon the due 
performance cf tbe first contract. Refers 
to Howe v. Smith (1). There is no statu¬ 
tory provision as to the retainirg of the 
deposit money by the vendor. They have 
not suffered any loss or damage whatsoever. 
On principles of equity and justice they 
should rot make this additional gain. 
Farther, there is no clause of forfeiture in 
the contracts. They cool! have sent a 
notice that tbe money would be forfeited on 
non fulfilment of tbe contract. Refers to 
Roshan Lai v. Delhi Cloth and General 
Mills Co. Limited (2), Alokeihi Dassi v. 
Hara Claud Dass (3). They admittedly 
were not willing to perform their part of 
tbe contract and their defence practically 
amounts to a justification for repudiation 
of tbe contracts. Under tbe circumstances 
I submit the decree of the Court of first 
instance ought to be restored. 

Baba Monmatha Nath Mukerjee (with him 
Baba Sat.ndra Nath Mukerjee ), for the Re¬ 
spondent,—The two pay meats were made 
by way of deposit. The findings of the 
lower Appellate Court oonclnde the matter. 
Whether it was part payment or earnest 
money depends on the intention of the 

(1) (1881) 27 Oh. D. 89 at p. 95, 63 L. J. Ch. 1066, 

50 L. T. 673; 32 W. R, 802: 48 J . P . 773. 

(2) 7 Ind. Cas. 794; 33 A. 166 at p. 16G; 7 A. L. J. 
1019. 

(3 24 0. 897; l C W. N 705; 12 Iud Deo. (*. >.) 

1267. ' 
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parties. The stipulation that the amount 
would be deducted on the fulfilment o! 
the sontrast clearly shows that it was by 
way of deposit. Refers to sesfcion 75 of 
the Indian Contract Act, That money I 
received independently of the contract 
because I would have derived no benefit 
on the fulfilment of the contracts. The 
question of the payment of the earnest 
money has not been dealt with in the 
Indian Contrast Act. On the findings, 
justice is not on his side. Prinsiples of 

English Law do not apply. The case in 
Natesa Aiyir v. Appavu Padayachi (4) is 
distinguishable. The earnest money i«, no 
doubt, referable to the contrast but is not 
under the contract itself. I derive no 
benefit from the deposit on the fulfilment 
of the sontrac*. Refers to Rjmfry’s Sale 
of Goods (Tagore Law Lestures, 1910) p. 127. 
My submission is that the Indian Contrast 

Ast will not apply at all. 

[Chaitbrjva, J. —Look at Manian Patter v. 
Madras Raliwiy Company (5)], 

Theie they hold that although section 74 
of the Contract Ast would not apply, the 
principle laid do vn in that section would 
apply. Refers to Roshan Lai v. Delhi Oloth 
and General Mills Co. Limited (2). On 
their own admission it is a otse of repudi¬ 
ation The ease ia Raghu Nath Sah^y v. 
Ohandra Protap Singh (6) is of no help to 
the present case. Refers to Rabibaliah v. 
Arman Deman (7). The Subordinate Jadge. 
found that the money pud w.s earnest 
money and not part payment and that 
there was a repudiation of the contract. 
I submit these findings are oonslusive. 

Babu D. N. Chakerbutty replied in 

brief. 

JUDGMEN r,—The appellants agreed to 
purshase certain quantities of steam soal 
and rubfcli from the respondent under 
three several sontrasts dated the 20 bh Da- 
oember 1916, 25th Desember 1916 and 
2nd January 1917 respectively. At the 
time of entering into the two la9t named 
sontrasts the appellants paid to the res- 


U) 19 Ind. Cas. 462; 88 M, 178; 24M.L. J. 488; 13 
M l.T. 391; (1913) W. N. 341. 

(5) 29 M. 118: *3 Mf. L. J. 37- 
6, 15 Ind Cas. 268; 17 C. W. N. 100. 

(7) 53 Ind. Cas. 875; 80 0, b. J. 113 at p. 1J6 j 24 

P, W. t*. *9. 
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pondent the respective Bams of S3. 152 8 0 
and Rs. 520, the agreement being thmt 
those amounts were to remain in deposit 
with the respondent, they paying cash 
for the earlier orders to be given under 
the Bontrasti, and the deposits being even¬ 
tually aredited as payments or part payments 

against the final order. 

In regard to the last two contracts the 

respondent sued to recover damages but 
the suits were dismissed on the finding 
that in the state of the market he had 
Buffered no damage. The appellants also 
ned for the reeovery of the two sumi 
mentioned above, namely, Rs. 152-8 0 and 
Ri. 520 and it is with these that we 
are sonc 3 rned in the present appeal. The 
first Coori deoreed the amount, and the 
lower Appellate Court has reversed that 
decree and dismissed the suit. 

Various sontentions ware put forward 
by the appellants. Firstly, that it was in 
consequent© of the default of the respond¬ 
ent in respect of the deliveries under 
the first sontrast that they failed to 
plate orders under the other two contrasts. 
Secondly, that the supply of waggons was 
stopped by Government, and, thirdly, that 
the performance of the last two contracts 
was sonditional upon the due performance 
of the first on the part of the respondent. 
It is, however, found by the lower Appel¬ 
late Court that there is not sufficient 
evidence of the interdependence of the 
contracts in the way alleged: it is also 
found that there is not sufficient evidensS 
as regards the stoppage of waggons.: that 
the appellants were diisatisfiad with the 
respondent and did not aofc and were not 
willing to ast according to the contracts: 
and, that, in these siroumstanses, .it must 
be held that the contracts were broken 
by the appellants. 

The question, therefore, is whether under 
these circumstances the plaintiffs are en¬ 
titled to a refund of the deposit. 

So far as the English Law is conoarned, 
the law is well-settled. As pointed out 
by Lord Macnaghten in Soper v. Arnold 

(8) : _“The deposit serves two purposes—-« 

the purchase is carried out it goes against 
the purchase-money bat its primary purpose 


(8) (1889) 14 App. Cas- 429 at p. 436j 69 L. J* Ob' 
214* 61 L, T. 702, 36 W. B. 449. - 
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is this, it is a guarantee that the purchaser 
means business.” In the case of Barrel /, Ex 
parte, Parnell, In re (9) it was held that where 
a contract for sale goes off for default of the 
purchaser the vendor is entitled to retain 
the deposit: James, L. J., remarked that 
the money was paid to the vendor as a 
guarantee that the contract should be 
performed : the trustee refuses to perform 
the contract, and then says "give me back the 
deposit,”—there is no ground for sach 
a claim. Mellish, L, J., said : "it appears to 
me clear that, even when there is no 
clause io the contract as to the forfeiture of 
the deposit, if the purchaser repudiates 
the contract he cannot get back the 
money as the oontraot has gone off through 
his default.” In Collins v. Siimson (10) 
Baron Pdlook said : "According to the 
law of vendor and purchaser the inference 
is that such a deposit is paid as a guar¬ 
antee for the performance of the con¬ 
tract and where the contract goes cff by 
default of the purchaser the vendor is 
entitled to retain the deposit,” and in 
Palmer v. Temple (11) it was held that 
in the absence of any specific provision 
the question whether the deposit is for¬ 
feited depends on the intent of the 
parties to be collected from the whole 
instrument,” 

The question was discussed in Howe v. 
Smith (I) where Fry, L. J, traced the 
history of earnet and deposit and at page 
101 observed:— 

Money paid as a deposit must, I con¬ 
ceive, be paid on some terms implied or 
expressed. In this case no terms are 
expressed, and we must, therefore, inquire 
what terms are to be implied. The terms 
muBb naturally to be implied appear to me 
in the case of money paid on the signing 
of a oontraot to be that in the event of 
the contract being performed it shall be 
brought into account, but if the contract 
ic not peformed by the payer it shall re¬ 
main the property of the payee. It is not 
merely a part payment but is then also 


(9) (1886) 10 Oh. App. 512j 44 L. J. K. B. 138; 33 
h. T. 116; 23 W. ft. 648. 

_ yS? i 1883> 11 Q- B - D. 142 at p. 143; 62 L. J. Q. 
L \ T * 8 *8; 81 W. B. 920, 47 J. P. 439. 

n ? ) i ^ * B « $08; 1 P. & D. 379, [8 L. J. Q, 

Br I79| 48 B, B. 668, 112 B, B. 1304. 
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an earnest to bind the bargain so entered 
into, and creates by the fear of its for- 
feituie a motive in the payer to perforin 
the rest of the oontract.” 

The rule was approved by the Judicial 
Committee in Sprague v. Booth (12). 

The principle has been followed in this 
country, see Bishan Ohani v. Badha Kishan 
Das (13), Roshan Lai v. Delhi Cloth and 
General Mills Co Limited (2), Baghu Nath 
Sahay v. Chandra Protap Sxr.gh (6), (ex¬ 
press agreement for refund of the deposit) 
Habibullah v, Arman Dewan (7), Notesa 
Axyar v. Appavu Padcyachi (4) (expreis 
agreement for forfeiture of the deposit). 

It is contended, however, on behalf of 
the appellant that the rule is not an in- 
flexible one, that in the absence of any 
statutory provisions on the point we 
should decide the case aocordiDg to the 
principles of jcs>ioe, eqnity and good con- 
science, and that as the defendant had 
not suffered any loss, he should not be 
allowed to make a gain by retaining the 
deposit. We were referred to the observa¬ 
tions of OottoD, L. J. in Howe v. Smith (1) 
in support of the contention. In that case 
Cotton, L. J. observed as follows j — 

I do not say that in all cases where this 
Oonrt would refuse specific performance, the 
vendor onght to be entitled to retain the 
deposit. It may well be that there may be 
ciroumstances which would justify this Court 
in declining, and which would require the 
Oonrt, according to its ordinary rales, to 
refuse to order spesifio performance, in which 
it could not be said that the purchaser had 
repudiated the contract or that he bad 
entirely put an end to it so as to enable the 
vendor to retain the deposit. In order to 
enable the vendor so to aot, in my opinioo, 
there must be acts on the part of the pur¬ 
chaser whish not only amount to delay 
sufficient to deprive him of the equitable 
remedy of specific performance, but which 
wonld make -his conduct amount to a re« 
pudiation on his part of the contract.” ' 

There is no doubt that it is not in every 
case of default on the part of the purohaser, 
that the vendor is entitled to retain the 
deposit, but the observations of Cotton, L. J„ 

(12) (1903) A, 0. 670, 78 L. J. P. 0. 164; 101 L. T, 

211 • 

(13) 19 A, 489, A. W. N, (1897) 128, 9 Iud. DcC, 
(n. s.) 316. 
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apply to oas63 where there is a suit for 
■pecifi* p3rfcrmanc3 of a contract and there 
is no repudiation on the part of the per- 
•haser. In the case of Alokeshi Dassi v. Hara 
Ohand Dass (3>, which was also relied upon 
by the appellants, the learned Jadges 
observed :—“ It is admitted that there ia 
nothing either in the Specific Relief Ait or 
in the Oontraot Act which toaahes the 
question. We havr, therefore, to consider 
■what ia just and equitable and may fairly 
•onaider the law in England upon the 
aubjeit, ” and referred to the observations 
of Cotton, L, J. in Bouse v. Smiii (1) qioted 
above. In tho case of Alokeshi Dasu v Hara 
Ohand Vas (3). however, the defendant denied 
the contract in tolo, ancl it waa fouod that 
there was no repudiation of the contract by 
the plaintiff who brought tho suit for specific 
performance of the contract and it was held 
that he wao entitled to a refund of the 
depooit. We have not been referred to any 
case in which the plaintiff has been held 
entitled to refund of the deposit money even 
where there was repudiation of the contract 
on his pait. In the present case the appellants 
were dissatisfied with the dealings of the 
respondent under the first contract, and they 
accordingly did not i lacs any orders under the 
Becond and third contracts. They admittedly 
were not willing to perform their part of the 
contracts and their defer c 3 practically 
amounts to a justification for repudiation of 
the contracts. The findings of the Court of 
Appeal below, however, are against them. 

It may be hard that the plaintiffs should 
forfeit the deposit although the defendant 
did not suffer any lea?, but having regard 
to the findings arrived at by the Court of 
Appeal below, and to the authorities on the 
point, we feel constrained to dismiss the 
appeal. We direof, however, that each party 
do bear bis own costs in all the Courts. 

0. d. 

Appeal dismissed, 


LAHORE HIGH COURT. 

MlgCELLANEODS SlCOND ClVIL APPEAL 

No. 605 op 1919. 

Deoember 23, 1921. 

Present :—Mr. Justice Broadway 
and Mr. Justice Martineau. 

MOHNA MAL—Dkcbee-Holdir — 

Appellant 

versus 

TULSI RAM AND ANOTHER — JODGMBRT- 

D kb tors—Responds kts. 

Civil Procedure Code (Act V of 1908J, 47, 102 

— Decree for sum exceeding Rs. 600— Execution Jor 
sum less than Rs. 600— Appeal, second, whether lies 
—Redemption of Mortgages [Punjab > Act (II of 19I3J,, 
s. 15 —Money deposited, whether can be attached in 
execution of decree against mortgagee. 

I 

Iu determining whether a second appeal lies 
from an order passed in execution proceedings, 
the amount of the subject-matter of the suit, and 
not the amount sought to bo recovered in that 
particular execution must be taken into considera¬ 
tion. [p. 719, col. 1.] 

Khazan Singh v. Khushal Singh, 29 P. R. 1932; 83 
P. L R. 1902, Mavula Ammal v. AfavuZa Maracoir, 30 
M. 212; 17 M, L. J. H76, relied upon. 

Where in execution of a decree for a sum over 
Bs. 600, an order is passed in respect of a sum 1 
less than Rs. 500, the order is open to second appeal. 

[p 719, col. 1.] 

The provisions of section 16 of tho Redemption of 
Mortgages (Punjab) Act, 1913, are meant primarily 
for the protection of the person depositing the 
money. The intention of the Legislature was that 
the money deposited under the provisions of this 
Act shonld be exempt from attachment in execu¬ 
tion of a decree against the depositor. But as 
soon as the money has become the property of 
the mortgagee there is nothing to prevent its 
being attached in execution of a deoree against 
the latter, [p. 719, cols. 1 & 2.] 

Miscellaneous second appeal from an 
order of (he District Judge, Ferozepore, dated 
the 14th March 1919, affirming that of tho 
Subordinate Judge,' First Class, Ferozepore, 
dated the 20th July 1918. 

Lala Fahir Ohand , for the Appellant. 

JUDGMENT.—The appellant, Mohna Mai, 
held a decree against Tnlsi Ram, etc., for 
Rs. 4,779-9-0. This decree had baen passed 
by a Subordinate Judge. In the coarse of 
executing this deoree Mohna Mai attached a 
sum of Fs. 240 which had been deposited in 
the Court of the Revenue Assistant, under the 
provisions of Act II of 1913, by Miran Bakbeh 
who desired to redeem the land mortgaged 
by him to Tusli Ram, etc. It appears 
that the mortgage bad been redeemed and 
Miran Bakhsh had been given possession of 

the mortgaged property. Objection was takeq 



719 


Vol. LXvh] INDIAN CASKS. 

IWAKNA KUMAR OHOSI V, PBAHL1D C SAM DBA 8ARRHEL. 

a 


by Tnlsi Rim, efcs., to the effect that this 
money was not attachable in view of the 
provisions of section 15 of Aofc II of 1913. 
This objection was given effect to by the 
Executing Court whose dec sion was upheld 
on appeal by the District Judge. Mohna Mai 
then preferred a second appeal to this Court 
through Mr. Farir Obanl which came up 
before Ratligan, J., on the 10th July 19ly. 
Objection was takm oa behalf of the re¬ 
spondents that no seoand appeal was scmpe- 
tent as the order refusing attachment of the 
Aum of Rs. 240 must be taken to be a decree 
in a Small Cause of a value under Rs. 500. 
RattigaD, J, by an order, dated 11th July 
1919, referred the case to a Division Bench 
for desision both as to the competency of the 
second appeal and on the question whether 
the sum of R*. 210 referred to was liable to 
attachment. 


Ast II of 1913 are primarily for the protection 
of the person depoaiting the money, and 
that the intention of the Legislature was 
that the money deposited under the provisions 
of this Act should be exempt from attachment 
in exeontion of a decree against the depositor. 
In the present caee, the depositor, Miran 
Bakheb, had had his mortgage redeemed and 
had been given possession of his property. 
The money thns belonged to Tnlsi Ram, ets , 
and we are unabh to see any reason for think¬ 
ing that it was not attachable as snsh. 

We accordingly accept this appeal with 
•oits and declare that the sum of Rs. 240 in 
question is liable to attachment in the decree 
passed in Mohna Mai’s favour, 
z. K. 

Appeal accepted. 


Before us the appellant has been represent¬ 
ed by Mr. Fakir Oband. The respondents 
though served are absent, their former Vakil, 
Mr. Dnrga Da*, having sent in a withdrawal 
slip. After hearing Mr. Fakir Ohand we are 
of opinion that a eecond appeal is competent 
and that the sum of Rs. 240 in question is 
liable to attachment. In Khazan Singh v. 
Rhushal Singh (1) it was held by Reid, J, 
that where an appeal from the desree in the 
original soil lay to the Divisional Court, the 
appeal from an order in execution of that 
desree lay to the same Conrt. This view is 
farther supported by a decision of the Madras 
High Conrt in Mavula Ammal v. Mavula 
Maracoir (2), where it was held that in 
determining whether seoond appeal lies in 
auoh cases in exesntion prooeedings, the 
amount of the subjest-matter of the suit and 
mot the amount sought to be recovered in 
execution must ba taken into consideration. 
With this view we are in acoord. Further, the 
exeontion proceedings were beiDg taken in 
the Court of the Subordinate Judge, and an 
appeal from an order passed by a Subordinate 
Judge would lie under section 39 (1) (a) 
of the Pabjab Courts Act to the District 
Judge, and in fact the appeal in this case was 
lodged in the Court cf the District Judge. A 
second appeal is, therefore, competent. 

Coming now to the seoond point, it seems 
to us that the provisions of eestion 15 of 


& S-.i 9 ?? 88 p - L * a * 1902 

80 M. 212j 17 &j, jj t 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
N o. 2627 of 19i9. 

March 2, 1922, 

Present :—Justice Sir John Woodroffe, Kt., 

and Mr, Justice Chose. 

SWARNA KUMAR GHOSH— Defendant 

No. 7 —Appellikt 
versus 

PRAHLAD CHANDRA SARKHEL amd 

OTHERS — PLUMTIFFJ AMD DEFENDANTS — 

Rsspokdents. 

Perpetuity, rule against—Lease-Covenant not to 
transfer tuithout lessor's permission . 

A covenant in a lease offends against the Rule of 
Perpetuity, when it provides that, if the lessee or any 
of his representatives intend to transfer the whole 
or any portion of the lease, the transfer would be 
made in favour of the lessors for proper price and that 
the lessee would not be able to transfer in favour 

of a third party without the lessor’s permission or 
wishes. L p. 720, ool. 2.] 

Appeal against a decrea of the Sub¬ 
ordinate Judge, Second Court, Bakarganj 
dated the 4th of September i919. affirming 
that of the Miinrif, First Court at Perajpur, 
dated the 20th of January 1919i 
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FACTS appear from the jodgmenfc. 

Baba Avinash Ohandra Ouha t for the 
Appellant.—The covenant not to transfer 
without satisfying the •onditions contained 
in the agreement is bad for remoteness. 
Even if the covenant were a good one, it 
cannot be a covenant running with the 
land, and, consequently, it cannot be enforced 
against one who is an assignee of the 
lessee who entered into the agreement. 
Refers to Nobin Chandra Soot v. Nabab Alt 
( 1 ). 

Baba Mohendra Nath Roy (with him Baba 
NiLKonta Qhose), for the Respondents.—Reads 
Harts Fait* v. Jahuruddi Qati (2). A cove¬ 
nant in respect of a right of pre-emption 
does not offend against the rule against 
perpetuities and runs with the land. See 
Madhu Sudan Mahito v. Midnafore Zemindari 
Oo. (3). See also section 179 of the Bengal 
Tenancy Act. A perpetual right of pre¬ 
emption is not bad for remoteness. See 
Karim Bahhsh Khan v. Phula Bibi (4). 
That case has been followed in Bahadur 
Singh v. Ram Singh (5). The case in 
Nobin Ohandra Soot v. Nabab Ali (1) is dis¬ 
tinguishable. Reads section 10 of the Trans¬ 
fer of Property Act. 

Baba Avinash Ohandra Quha was not 
called upon to reply. 

Babu Birat Mohan Mojumdar , for the 
Deputy Registrar. 

JUDDMlfiNT.—This is an appeal arising 
out of a suit brought for a declaration 
that a certain kabala in favour of defend¬ 
ant No. 7, who is the contesting defend¬ 
ant, and executed by defendants Nos, 1 to 6 
in 132 i is invalid, and that the same should 
be set aside. 

The First Court decreed the suit against 
defendants Nos. 1 to 7 and on appeal it 
was held that the appeal failed. We should 
also mention that, besides the prayer for 
a declaration, the plaint also asked for a 
specific performance of a contract for 
sale. 

Before us, in appeal by defendant No. 7, 
three points have been urged. First of all, 
that the covenant is fraudulent as referred 

(1) 6 C. W. N. 343 at p. 346. 

(2) 2 C, W. N. 676. 

i3) 46 Ind. Cas. 129; 27 0. h . J. 611; 46 0. 940. 

(4; 8 A. 102; A. W, N. (1880) 24; 4 Ind. Deo. (n. b.) 

27 A. 12) A. W. N. (1904) 149, 1A, L,J. 353. 


to in the judgment of the Subordinate 
Judge, namely, that if the lessee or any 
of his representatives intend to transfer 
the whole or any portion of the lease, the 
transfer would be made in favour of the 
lessors for proper price, that the lessee 
would not be able to transfer in favour 
of a third party without lessor’s permis¬ 
sion or wishes, that in the case of 
transfer to a co-sharer of the lessee, lessor s 
permission would not be necessary, that 
in case of any act against the aforesaid 
conditions, the said act would be invalid. 

It was contended that this covenant 
was bad as offending against the Rule 
regarding Perpetuity. Secondly, if the 
covenant were a good one, it is not a 
covenant running with the land, and thirdly, 
in any event, it could not be enforced 
against the appellant as he was an assignee 
of the lessee who entered into the covenant. 
It is unnecessary to consider the second 
and the third of fchess grounds, for, we think 
the appeal sucoseds upon the first ground. 
We have b3en invited to consider in this 
connection certain cases which have been 
decided by the Allahabad High Court upon 
the law of pre-emption. It is not clear 
whether the cases are relevant but, in BDy 
event, as it is observed, these cases of 
pre-emption stand on their own peculiar, 
law. In the present ease we think it is 
clear that the covenant offends against the 
Rule of Perpetuity, and the appeal suc¬ 
ceeds and the suit is dismissed with 
costs. 

The defendant No. 7 will be entitled to 
his costs from the plaintiffs in the First 
Court, and in the lower Appellate. Court 
and he is entitled to his costs in this 
Court as against the plaintiffs-respondents, 

V. K, 

Appeal accepted , 
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K1LLU V . KMPIROB, 

. LAHORE HIGH COURT. 

Criminal Appial No. 885 op 1921. 

February 9, 1922. 

Pretent: —Mr. Justice Harri?oo. 

- KALLU —Cojmcr—A ppellant 

versus 

EMPEROR — Respondent. 

P r enal Code (Act XLV of 1860J, ss. 147, 333— 
Rioting—Assaulting and obstructing public servant — 
Separate convictions , legality of — Identification—Pre¬ 
sumption—Evidence Act (I of 187 2) t s. 114 ill. (e). 

Several persona were convicted under section 147 
of the Penal Code of rioting with a view to attacking 
and obstructing the Police in the discharge of 
their duties and were also convicted under section 
833 -of the * 'ode of the substantive offence of so 
attacking and obstructing them : 

Held , that both convictions could not stand and 
that the conviction under section 147 must be set 
aside [p. 722, col l ] 

Although it has to be presumed under section 1 14 
illustration ye) of the. Evidence Act that every 
official act is properly performed, yet this pre¬ 
sumption is hardly sufficient to satisfy a Court that 
such precautions have been taken at an identification 
as to render it truly valuable, [p. 721 , col. 2 ] 

Appeal from an order of the District 
Magistrate, GargaoD, dated the 10th Sep. 
tember 1921. 

The Public Prosecutor, for the Respond¬ 
ent. 

JUDGMENT.—Seven men have been 
convicted under sections 147, 149/333 and 
149/225 and six out of the seven appeal. 

The facts are that on the 8th of Jnne 
1921, two Sub-Inspectors, Muhammad Maiih 
and Nawab Ali accompanied by four Pjlica- 
men and a man, Pauji, who Was under 
arrest, tame to the village of Bhtrri&ki in the 
Gurgaou Distriot to carry out some searches 
for stolen properly. Three houses were 
aearahed and Sub-Inspector Nawab Ali was 
-’seated on a charpyQ holding the chain on 
Panji’s handcuffs wtien a mob attacked him 
and beat him severely with lithit and sticks, 
Sub-Inspector Muhammad Masih, tried to 
•ome to his assistance, but the Police were 
overwhelmed and severely beaten, Sub- 
.Inspector Nawab Alt having his arm broken 
and having to be carried away ou a 
c\zrpoy t The- reason for the attack is said 
‘^L|k ftVS ^ 890 that the Sub Inspector, Nawab 
All. was extremely unpopular ia the village 
on aocoaut of his having secured the con- 
yictlon of fpur J of the people who attacked 
pun and it is found by the Magistrate that 

46 


the common object was to stop the Polte* 
from continually visiting the village and 
interfering with the criminal activities of the 
inhabitants as well es to revenge themeelves 
for what had happened in the past. The 
only question which presents considerable 
• difficnlty to my mind is as to who actna ly 
took part in the assault. It appears that 
the village was wholly deserted after the 
incident and it was Dot till the lltb, or 3 
dajs later, that the Brat witness app ared 
and named six out of the seven men who 
have been convicted, that is to say, he named 
all except Badhi. The Sab-Inspector bad 
reoov6red his wits suffireotly on the 6ame 
day to be able to make a statement and, 
knowing the village es he did, he named all 
the present accu-ed. Two days later two 
more witnesses appeared on the scene. The 
accused have been child/ convicted on an 
identification parade which was held by 
Inspector Abdul Jalil, P. W. No. 26, the 
facts of which he incorporated in the three 
statements shown as PO., PP. and PQ. 
This Inspector has been produced as a 
witness, but, although he does say that be 
prepared the lists, he does not eay, and 
was apparently not asked, whether they 
contain a full and trae account of what 
actually happened and that he can vouch for 
their correctness, nor was he asked to explain 
what precintions, if any, were taken at 
the time of the identification. No doubt it 
has to be presumed under section 114 of the v/ 
Evidence Act that every official eofc is pro- 
parly performed, but this presumption is 
hardly sufficient to satisfy a Ocurt that 
such precautions have been taken as to 
render an identification truly valuable, for 
instance, it depends very largely on whether 
30 men or three are added to the accused and 
whether care is taken to see that they ar-e 
all similarly dressed and that there is no 
poisibility of the witnesses being able to 
select the accused by any possible means :of 
identification. The report written by the 
Inspector states that all proper precautions 
were taken but, in the first place, he does 
not repeat this ,in Oourt and, in the second, 
it is tor the Court to decide the question of 
the sufficiency of the precautions taken and 
the consequent value of the evidence of 
identification and not for the Inspector. Odo 
of the constables states in Oourt that he 
identified five cut of the six men who are now 
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appealing and says that be did not identify 
Akbar. As a matter of fast, the identifies- 
tion report shows that he did cot identify 
Obahat. He does not state, and he was 
asked, whether he actually identified them 
and sould remember at the time he gave bis 
evidence; and the necessity of patting this 
question to other witnesses also was over¬ 
looked. As to three of the mer, there is no 
sort of doubt whatever that they took a 
very active and leading part in the assault 
on the Polite and these are Chahat, Cbatar 
Khan and Kalla. They were specially 
resognised by the two Sub-Inspeatore, and 
there is no question of their gailt. As to 
the remaining three I am not satisfied as 
to their identity. The evidente of their fellow 
villagers was given after the lapse of several 
days. 1 do not know what valae to attaoh 
to the identification Dor what precautions 
were taken at the time and, under the 
•irsumstansep, I am not prepared to uphold 
their sonvistion. The seventh man, Asbraf, 
baa been eonvisted under sestion 147 only 
and has been ordered to give security under 
seation 1 62. 1 oan find no sort of reason on 

the resold why he she uld have been eon- 
vi«ted at all of any offense. Present he 
doubtless was in his village, but this is no 
bffense, and it is clear to my mind that he 
look no part in the affray and indeed the 
District Magistrate has apparently convicted 
Him for being an enemy rather than for 
•kting as such. I, therefore, take cognizance 
ot his case on revision, set aside the con¬ 
viction and acquit him. 

As to three guilty men it has to be seen 
what offence they have committed. They 
have been convicted of rioting with a view 
to attacking the Police aod obstructing 
them in the discharge of their duties 
and have also been convicted of the sub¬ 
stantive offence of so actacking them 
and obstructing them. The two onviolions 
cannot, in my opinion, stand, and I, there¬ 
fore, set aside the c3nviction under section 
147 and maintain that under section 333. 
In addition to this they have been convicted 
under section 225 because, as a result of 
their attack upon the Police, the man Panji 
escaped from custody or rather ceased to be 
in custody and proceeded to give himself up 
again as soon as possible. The attack on 
tha Police was not made with a view to 
freeing Panji nor have the accused any 
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interest whatever in him and, therefore, the 

convictions under this section ere, in my 

opinion, also bad, and I set them aside. 

The sentences awarded under section 333 

are seven years* rigorous imprisonment. 

£ 

These are, I think, somewhat excessive 
although the offense is doubtless very serious 
and has to be severely punished. At the time 
the attack was made upon the Police it 
appears to have been a spontaneous and 
sudden outbreak, and the circumstances are 
certainly not as sstions as they might be 
where an offeoce is committed under this 
section. I, therefore, accept the appeal of 
tbe*e three men in so far as to reduce their 
sentences under section 333 to four yearss* 

c 

rigorons imprisonment each without any 
solitary confinement. 

z. k. Appeal partially accepted. 


BOMBAY HIGH COURT, 

Criminal Application ros Revision No. 91 

of ,19^2. 

April 4, 1922. 

Present :—Sir Norman Macleod, Kt„ . 
Chief Justice and Mr. Justice Shab. 
K4 LYaNOHAND GOPALOHAND 
GU J A RATI— Acoosbd — 

, . APPLICANT' > 

versus 

EMPEROR—OfPOsiTC Party. 

Arms Act (XI of 1878 ), s. 19 —Marriage procession 
—Public assemblage—Carrying gun without license — 
Offence. 

Accused was convicted under section 19 of the 
Arms Act for carrying a gun in a marriage procession. 
Under the terms of the license, the licensee was 
forbidden to take the gon to a public assemblage, and 
it was contended that a marriage procession was not 
suoh an assemblage: 

Held, that the conviction was justified, as the 
marriage procession was a public assemblage, be¬ 
cause the moment such a procession emerges from, 
private premises and goes down the public street, 
it is open to the public to join the procession, 
and the procession becomes a public assemblage, 
[p. 723, col. 1.] 
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Application for revision of the order of the 
First Glass Magistrate, Yeola. 

Mr. A. G. Desax, for the Applicant. 

JUDGMENT. 

Macleod, 0. J.—This is an applioition in 
revision made by the petitioner who was 
•onvisted by the First Class Magistrate of 
Yeola under srction 19 of the Indian Arms 
Act which provides a penalty for the offense 
of goiug armed in contravention of the 
provisions of section 13. Section 13 dirests 
that no person shall go armed with any 
arms except nnder a license and to the extent 
and in the manner permitted thereby. 

The accused is not a licensee, but his 
cousin handed over I lie gun for which he 
held a liaense to the accused while proseed- 
ing in a marriage procession. The acausei 
fi el some shots during the prooeision, with 
the remit that some persons were accidental¬ 
ly injured. It is onteoded that the liaense 
permitted the licensee to go armed in the 
marriage prosession. Olauie 4 of the license 
reads as follows ;— 

“The licensee or any retainer asting 
nnder this liaeusa shall not go armed with 
any arms severed thereby otherwise than 
in good faith for the purpose of sport, 
protection or display, and save where he is 
specially authorised in this behalf in any 
Presidency town or Rangoon by the Commis¬ 
sioner of Police or in any other place by the 
District Magistrate or Bub*Divisional Magis¬ 
trate specially empowered by the Lo:al Go¬ 
vernment to grant lioense?, he shall not take 
any such arms to a fair, religions precession or 
other public assemblage.’ 

The argument is that a marriage pre¬ 
cession is not a publio assemblage, bit it 
is clear from the terms of the clause that 
a religious proie-s ; on is considers 1 a public 
asiemb age, and. therefore, the suggestion 
that because a procession only consists of 
persona of a particular persuasion, or of 
persons invited to a pirbi'ular ceremony, it 
is not a publio assemblage, cannot be accept- 
el. When a marriage procession emerges 
from private premises and goes down the 
public et?ee f , then it is open to the 
public to join the procession, and the marrige 
procession becomes a public assemblage, It 
seams to me, therefore, that the Magistrate 
was right in convicting the petitioner under 
■eotion 19 of the Indian Arms Act, The 
application is rejected, 


Shah, J.—I agi’ee. It may ha that on 
this particular occasion the gun was taken 
by the applicant merely for the purpDse of 
display but even then I think that under 
the terms of the license, unless ha is specially 
authorised, he is prevented from using it 
even for that purpose in a public assembl¬ 
age. It may be that this was quite innocently 
done for mere display as it is sometimes done: 
but whether that is in accordance with the 
terms of a particular license or hot, must 
be decided when the point is raised. It 
i9 clear on the terms of this license 
that he c.uld not do it in a marriage procession 
which was in the D&tnre of a public assemblage 
without contravening the terms of the 
license, 
w, 0, A. 

Application rejected , 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 114$ of 

1921. 

February 3, 1922. 

Piesent: —Mr. Jnstiae ilairtineau. 

TARA OHAND— Accused—Petitioner 

versus 

EMPEROR —Respondent. 

Criminal Procedure Code (Act V of 1898^, s. 476 — 
“Such Court ” meaning of—Court of Subordinate Judge, 
whether permanent Court. 

The use of the words “such Court” in seotion 476 
of the Criminal Procedure Code makes it clear 
that the Court empowered to take action under that 
section is the same Court before which the offence 
has beea committed or under whose notice the 
offence has been brought in the course of a judicial 
proceeding, [p 7^4, col I.] 

The Court of a Subordinate Judge is a permanent 
Court Tnerofore, a Subordinate Judge iacompetent 
to continue an enquiry under section 476 begun 
by his predecessor, [p 724, col. 1.] 

Muhammad Ishaq v.Muqim-ud-din, 19Ind.Cas. 178; 

7 P. R. 19'3 cr.; 14 Cr. L. J. 178; 207 P. L. R. 1918, 
dissented from. 

Phina Singh v, Empress, 26 P. R, 1889 Cr referred 
to. 

Petition under section 439, Criminal 
Procedure Code, for revision of an order of 
the Sessions Judge, Amritsar, dated the 7th 
June 1921, affirming that of the Subordinate 
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Judge and Magistrate, First Olas?, Amritsar, 
dated the 5th Novembar 1920. 

Mr. zh**»air Ohand , for the Petitioner. 

JUDGMENT.—The question in this appli- 
•ation for revision is whether Sheikh Ali 
Mohammad, Subordinate Judge of Amritsar, 
is competent to continae an inquiry under 
section 47(5, Criminal Procedure Code, cim- 
mencad by his predecasaor, Lala Suraj 
Narair. regarding an alleged resist ados by 
Tara Chand to the execution of a decree. 

It is dear from the U96 of the word 
"aich Court” in section 47 o that the Court 
empowered te take action under that section 
is the came Court before which the offence 
has been cei^imitted or under whose notica the 
offence has been brought in tha course of 
a judicial proceeding, and Mr. Sharnair 
Chand on behalf of the petitioner contends 
that the Court of Sheikh Ali Muhammad 
is not ideLtlcal with the Court of Lala Suraj 
Narain, relying on Muhammad Ishaq v. 
Muqim*ud-dtn (I). In that case BaadoD, J., 
applying to the Court of a Subordinate 
Judge the same argument which Piowdeo, J., 
had applied in Ph.na Singh v. Empress (2) 
to the Ccurt of aMigistrateof the First Glass, 
held that the Court of a Subordinate Judge 
was not a permanent Court with a perpetual 
snccesnonof Judges, and tha w . the Court 
presided over by any particular Subordinate 
edge was not identical with the Court 
Resided over by the Judge who succeeded 
him. With all respect I venture to differ 
fr6m this view. It is true that there may 
be more than one Subordinate Judge in a 
district, as there is in Amritsar, and that the 
Court of one of the Judges might at any 
titne see as to exist if he were transferred 
and no one sent to replace him, the work 
of hie Court being made over to the 
Court of another Judge. But I cannot 
see how the fact thab the Court is not a 
permanency, but may at any time be abolish¬ 
ed, affects the question. The theory that 
every time one Subordinate Judge is transfer¬ 
red and another take3 his place the Court 
over which the former presided ceases to exist 
and a new Court is created, appears to me very 

far* fetched, 

( 1 ) 19 Ind. Caa. 178; 7 P. B, 1918 Cr,; 14 Cr. L. J. 

178* 207 P. L. R. 1913. 

25 P, R. 1889 Or, 
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In my opinion the Court of Sheikh Ali 
Muhammad is identical with the Oourtiof 
Lala Suraj Narain, whom he sncaaeded. I 
hold, therefore, that he is oomretent to con¬ 
tinue the inqoiry begun by his prede¬ 
cessor, and I dismiss this application. 

z. K. 

A optic a f. on dtS'/.issei. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 343 cf 1922. 

May 3’, 19.2. 

Prezer.t : -Mr Justice Lindsay 
and Mr. Justice Kinbaiya Lai. 

CHHIDDA—Accosku—Appellant 

ten ui 

EMPEROR— Respondent. 

Murder—Accused seen last with the deceased — So 
direct or circumstantial evidence — Acquittal. 

Accused was charged with murder and the only 
evidence against him was that he was seen last 
in the company of the deceased at about * o’clock 
in the night and, that when the body of the deceased 
was discovered the next morning, he was unable 
to give any explanation about the cause of the 
death : 

Held, that in the absence of other evidence, 
circumstantial or direct, tending to show that 
he was concerned in the crime, the accused was 
entitled to an acquittal, [p 726, col. 2 ] 

Criminal appeal from an order of the 
Sessions Judge, Bulandsbahr. 

Mr, 8 . N, Forma, for the Appellant. 

Mr. Lalit Mqlian Banerji , (Government 
Advocate), for the Crown. 

JUDGMENT.—The appellant in this case 
is a chamar named Ohhidda whose age is 
given as thirty years. He has been aon- 
victed in the Court of the Sessions Judge 
of BulandBhahr on a charge of having murder¬ 
ed Ram Prasad on the night of the 7th-8th 
December 1921. 

Several other aaaused were put on their 
trial in the Sessions Court along with the 
appellant Ohhidda. These, however, were 
acquitted. 

The deceased mar. Ram Prasad, lived in 
the same vtt'age as the aoeosed, Damely 
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the village of Dhakar, which appears to be 
a plaoe of considerable 8*29 situated tlose to 
the town of Kburja. 

Ram Prasad was a Brahman and a number 
of witnesses in the case describe him as 
having been a man likely to give trouble 
in the village. They speak of him as having 
been tarkash (aggressive). 

Briefly put, the story for the prosesution 
is that late in the evening of the 7th of 
Deoember 1 21 Ram Parsad left the village 
with tbe acaneed Obhidda. It is stated by 
Ram Prasad’s mother that Chbidda took 
Ram Prasad away on tbe pretext of oulting 
some Babul trees near the Oanal Dis¬ 
tributary. 

Ram Prasad was never seen alive again. 
Early tbe next morning his doad body was 
found on the Railway line whish runs at 
some little distance from the village. Tbe 
body bad been laid across the rails and bad 
been sut right in two by a passing train. 

There is no evidence on the record to 
show who was tbe first person who made 
this discovery. We find, however, by a 
reference to tbe papers in the case that tbe 
body was discovered by a pointsman, named 
Balmakund, who has not been called as a 
witness. The discovery was made in the 
very early hours of the morntDg and the 
Station Master apparently male a report to 
his superior officer, saying that a man had 
been ruu over. 

Tbe mother of the deceased man is a 
woman named Musammat Chandania, and 
from her evidence it appears that when her 
con failed to return on the night of tbe 
7th of December last, she became alarmed. 
She went to the house of tbe headman, 
Dabi Singb, who instructed her to go and 
ask tbe accused Ghhidda what had happened 
to Ram Prasad. Her story is that she went 
to Ghhidda at about midnight and that the 
latter told her that be had parted company 
with her son and that he must be sleeping 
out somewhere, 

Musammat Ohandania then went to Khur ja 
where she communicated the news to another 
son of hers named Ohimman, who made 
a report at the Khurja Police station at 
b-oG in the morning. In this report it was 
stated that .Ghhidda had taken away Ram 
Prasad the night before and that Ram Prasad 
had not yet rdttfjued. 


m 


Meanwhile, the names of four persona were 
mentioned, it being alleged that they bad 
mirdered Ram Prasad. 

The Police took up the inquiry but after 
some investigation had been made, the Sub- 
Inspector oime to tbe conclusion that the 
matter was one for tbe Railway Police. Tbe 
papers were accordingly sent to the Railway 
Police. A Sub Inspector of that branch of 
tbe Police made some inquiry and then 
returned tbe papers to tbeOivil Police. 

Eventually, it appears that the Police sent 
up a report to tbe Magistrate, saying that 
there was no case, and Ghhidda was dis¬ 
charge 1. 

In the beginning of January a complaint 
was made iu Court by Ram Prasad’s widow 
and an ioquiry was again onened whioh 
led to the commitment of Ghhidda and 
others to the Sessions Court, as has already 
been mentioned. 

A great deal of the evidsnes whioh was 
prodooed at the trial in the Sessions Court 
has been rejetted by tbe learned Judge, 
and we think rightly. There ean, wj think, 
be no doubt that, from the time the death 
of Rim Prasad was dieoeverad np to the 
time when tbe ease was tried out in Oourt, 
a lot of evidence bad been probably 
manufactured for the purpose of bringing the 
murder hrm9 to tbe accused. 

In eubstaro', all that has remained of the 
case in the Coart below is that the Judge 
has believed that on tbe night of ths 7th 
December the deceased man, Ram Prasad, 
left the village in company with tbe accused 
Cbhidda. 

As to this we think there can he no 
reasonable doubt, for there is on the record 
tbe evidence of a number of witnesses, who 
were sitting at a chnupul in the village at 
about 8 o’clock on tbe night of the 7th 
December, and these people including the 
headman all say that tbe aooused Ghhidda 
came op to tbe chaupil and said that be 
had business with Ram Prasad and went away 
with Ram Prasad. 

Nor do we think there is any reasonable 
dcubt regarding tbe truth of that part of 
tbe prosecution story deposed to by Mus tn- 
mat Obandania, namely, that the aooused 
came to tbe house with R m Prasad and then 
went away with him. Mrs mmat Chandania’s 
state ment is that Ram Prasad bad his meal 
btfere he left in company with tbe accused. 
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Apart frcm her statemsnt we have the 
fact that the post mortem examination revealed 
that the stomach of the deceased man can* 
tained half digested food, a fact wh’ch 
leads us to believe that Rsm Prasad came 
by h is death some two or three hours after 
he had left his home. 

Beyond this evidence there is really no¬ 
thing more upon whish reliarca can be plated 
exsept the statement made by Muaammat 
Ohandania that at about midnight of 7th 
December she went to make sd inquiry from 
Ohhidda regarding what had happened to 
her son. This fast is admitted by Ohhidda 
himself. The evidence of Matrn and Kunni 
stands largely discredited. 

Ai regards the cause of death we think 
there ean be no doubt that Ram Prasad 
was murdered before his dead body was laid 
on the Railway line. The medical evidence 
on this part of the cafe is quite con¬ 
vincing and goes to show that the deceased 
man had baen probably killed by spear 
wounds, it is shown that there were pnne- 
tcrred wounds in the region of the ribs 
and that the right Iuig had been pierced 
in two places. There was also evidence to 
Bhow that several ribs had been broken, 
and reading the mediial evidence as a 
whole, there can be little donbt that these 
injuries must have been iidieted before 
dtath. We may mention that the body, 
when it was diecovered, had been ent in 
two by the passing of the train. 

We do not deem it necessary to refer 
to those portions of the evidence which 
the learned Judge has rejected, shoaiDg 
that the accused and others had been seen 
in the neighbourhood of the Railway carrying 
a heavy body on a charpoy ; all this has 
already been disposed of by the learned 
Judge of the Court below. 

The question is, theiefore, whether, given 
the facts as we have stated them, the court 
below was justified in holding that Ram 
Prasad was murdered by the accused 
Ohhidda and others. 

On his findings the learned Jndge was 
satisfied that no other course was open to 
him than to convic\ In other words, be 
fonnd that it was proved that because 
Ram Prasad and Cbbidda bad been seen 
together at about 8 o’clock in the evening 
and because the dead body of Ram Pracad 

had b*en discovered the next morning and. 


further, that no explanation had been given 
by Ohhidda regarding the death of Ram 
Prasad, therefore, Cbhidda most be deemed 
to have taken a part in the murder. We 
are not abls to accept this conclusion. In 
the absence of other evidence, circumstan¬ 
tial or direst, tending lo ehow that the 
accused was concerned in this crime, we 
think that he is entitled to an acquittal. 
We have little donbt from what the 
witnesses have Btated in this case that Ram 
Prasad was a person who was by no 
means popular in the village and we have 
further little doubt that he must have been 
murdered by some of his enemies on the 
night in question. Bat we are not prepared 
to draw the conclusion that, becanse the 
aaonsed Cbhidda was last seen in the 
company of Ram Prasad at about 8 o’clock 
at night, Ohhidda must necessarily be 
considered to be ona of the persons respon¬ 
sible for Ram Prasad’s murder. We nonet, 
therefore, allow the appeal, set aside the 
conviction and sentence and we do so 
accordingly. We direct that the aconsed 
Ohhidda be acquitted and releaeed. 

M. H. 

Conv.'ction set aside. 


LAHORE HIGH COURT. 

Criminal Misccllanious Petition No. 129 

or 1921. 

February 6, 1922. 

Present :—Mr. Justice Abdul Q*dir. 

QAMAR DIN—Pxtitionbr 

V6T8U8 

EMPEROR — Rs«po*dimt. 

Criminal Procedure Code (Act V of m. 87, 

110, II*, 123, 40d —Applicability of s. *-7—“ Absconder, 
who "Security required for period longer than one 

year _ Failure to furnish security -Procedure—Appeal 

—Reference to 8e$eions Judge. 

Action under section *7 of the Criminal Procedure 
Code can be taken only when a Court has reason to 
believe that any person against whom a warrant has 
been issued has absconded or ie concealing himseir 
so that such warrant cannot be executed. A person 
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however, who files a petition against the order 
issuing the warrant and takes steps to procure an 
order of a superior Court that he should be allowed 
to remain on bail after such warrant has been issued, 
can neither be said to be absoonding nor concealing 
himself, [p. 728, cols 1 & 2.] 

The provisions of section 123, Criminal Procedure 
Code, are clear on the point that if seourity is not 
furnished and seourity for a period of more than 
one year has been ordered, the case must be referred 
to the Sessions fudge, who alone is empowered to 
pass orders under that section for the imprisonment 
of the person who haB failed to furnish security, 
[p. 727, col. 2 ] 

Obiter — Though section 4C6, Criminal Procedure 
Code, is so worded that an appeal may be preferred 
under the section to the District Magistrate in every 
case by any person ordered to give security for 
good behaviour under section 118 by a Subordinate 
Magistrate, yet ordinarily it seems that the section 
is meant for cases in which a reference to the 
Sessions udge is not necessary, t. e., where a man 
has been either ordered to furnish security for one 
year or having been ordered to furnish seourity for 
more than a year has furnished it and wants to 
appeal In suoh oases he would go to the District 
Magistrate in appeal and there would then be no 
reference to the Sessions Judge, who could deal with 
such cases only as.a Court of revision, [p. 727, col. 2; 
p. 728, col. 1.3 

Petition, under reition 439, Criminal Pro* 
•edure Code, for cancellation of tbe non* 
biilable warrants for the arre3t of tbe 
petitioner nsaed by tbe District Magistrate, 
Lebore, on tbe 9th August and 3rd Sep¬ 
tember 1921. 

Mr. J. Q . Sethi, for the Petitioner. 

Tbe Assistant Legal Remembrancer, for 
tbe Respordent, 

OttDER.— Qamar Din, the petitioner, 
was ordered by tbe Sub Divisional Magis¬ 
trate, Kaiur, to give security of R«. 10,000 
for three years under section 110, Criminal 
Procedure Code. He failed to furnieh 
seourity and tbe ease was referred to tbe 
Sessions Judge, Lahore, under eeotion 123, 
Criminal Procedure Code, and the petitioner 
wae detained in Jail by tbe order of 
the Snb Divisional Magistrate. The learned 
Sections Judge sent tbe ease bask to the 
Sub Divisional Magistrate for recording 
defense evidence and ordered tbe petitioner 
to be released on bail. When the ease 
came up again before tbe Steesiors Judge 
he informed tbe petitioner that be was 
entitled to file an appeal to tbe District 
Magistrate, under seetion 405, Criminal 
Procedure Code. If the result of tbe 
appeal went against the petitioner the case 
was to oome up before the Sessions Judge 


again for a decision of the reference tinder 
seation 123, Criminal Procedure Code. The 
petitioner accordingly filsd an appeal in 
the Court of tbe District Magistrate, 
Lahore, which was heard on tbe 5th of 
August 19it, but orders were reserved, 
no date beiog fizsd for their announcement. 
On tbe 9th Angust, however, the learned 
District Magistrate rejected tbe appeal and 
issued non bailable warrants for the attend¬ 
ance of thepetitioner “for furnishiogseourity”. 
When tho peti ioner learnt that non* 
bailal U warrants had been issued against 
him he mads an application to tbe Sessions 
Judge, which was decided on tbe 24th 
August, tbe orders being that the applicant 
sboull be allowed to remain on bail on 
the s oarity already given But in spite 
of this order fresh non-biilible warrants 
we.e issued on the 3rd September 1921, 
and on the l3‘.h October 1921, an order 
purporting to be under ssotion 87, Crimi¬ 
ng 1 Procedure Oode, was passed to the 
effect that a proclamotion be issued for 
attaching the property of the petitioner. 
A proclima'ion was issusd on the 15th 
October ordering the petitioner to apnear 
on tbe l5th November. But before tbat 
date tbe petitioner’s property was attached on 
tbe 65 h November 1921. Tne petitioner baa 
filed a petition for revision against the 
orders of the District Magistrate issuing non* 
bailable warrants and attaching his property, 
Mr. Jai Gopal Sethi appears for tbe pe itioner 
and tbe Assistant Legal Remembrancer 
for tbe Crown. I have beard them aud 
have cjme to tbe oonclueion tbat the orders 
in question cannot be upheld. 

The provisions of section 123, Criminal 
Procedure Code, are clear on the point 
tbat if security is not furnished and 
security for a period of more than one year 
has been ordered, tbe cess must be referred 
to tbe Sessions Judge, who alone is em¬ 
powered to pass orders under tbat section 
for tbe imprisonment of the person who 
has failed to furnish security. This case 
had been teferred to the Sessions 
Judge under section 123, Criminal Pro¬ 
cedure Code, and I think it was hardly 
necessary that this case should have gone 
in appeal to the District Magistrate. 
Though section 406, Criminal Procedure 
Oode, is so worded that an appeal may 
bp preferred nndpr this spetioB to tfcp 
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District Magistrate in every oa?e by ary 
person ordered to give recuri y fcr good 
behaviour under section 118 by a Sub¬ 
ordinate Magistrate, yet ordinarily, it seems 
that this rcc ion is ireant for tares in 
whish a referee ca to tbe Sessions Judge 
is rot neceseary, »,e„ where a man has 
been either ordered to furnish security fcr 
ore year cr having been ordered to furnish 
Fecurity for more than a year has furnished 
it. and wants to appeal. In such cases he 
would go to the Di*tr'ct Magistrate in appeal 
and there would then be no reference to the 
Sessions Judge, who coold deal with such 
cates cnly as a Court of revision. There 
remarks are, however, made in passing and 
do not effect the points in dispute before 
me. An appeal con'd be preferred to the 
District Magistrate order tection 405, 
Crimital Pioctdure Code, 6S it is worded 
at present, ar d was to preferred. Tbe 
corte t in this ceee relates to the stage 
when tbe appeal was decided. As we 
have feer, there was ro date fixed for the 
arr ( ud cement of orders ard Qmar Din 
•odd not be expected to ba present on 
tie 9th August, when tbe orders were 
pe ssed. It bis presence was required eimply 
to herr tie orders, tl ere was appareplly no 
reason to luppore ibat be would not attend 
in order to hear them if summoned to do 
h?. Ee had, up to that siege, been appearing 
before the verions Courts that had dealt 
with Lis «afe. There was no justification, 
therefore, for ifsuing non-bailable warrants 
at the time. If his presence was required 
in order to tell him that he mutt furn sh 
security, that was unnecessary because it 
was known that he has already professed 
himself enable to do bo ; and the role 
question for deoieion by tbe Sessions Judge 
was whether the petitioner should ba im¬ 
prisoned fcr failure to furnish security, if he 
found that there was material on tbe reserd 
for upholding the order as to eeeurity. 

In view of what has been observed above 
as regards tbe imeroprie'y of the order 
issuing ton-bailable warrants, it reed hardly 
he said that further proceedings taken 
against Ibe petitioner culmitatirg in the 
attachment of bis property were not called 
for. Action under eectir n 87 can be taken 
only when a Court has reason to believe that 
any person agairet whom a weirenfc has 
lecn inu.d let afciecLdid cr is c teca iog 


{MM 

h’raself so that suth warrant aannot ba 
executed. But a man, who files a petition 
against the order issuing the warrant and 
take<j Bteps to procure an order of a lupecior 
Court that he should be allowed to remain 
on bail after such warrant has been issued, 
can neither be said to be tb eonding nor 
•orcealing himself. I think it unrecessary 
to make any further remarks as to certain 
irregularities iu tbe procedure adopted con- 
cemirg the attachment of property etc. Tbe 
procedure adopted throughout appears to he 
laeed on tome misapprehension ab to tbe 
attitude of tbe petitioner, and in tbe same 
way the petitioner seems to have been some¬ 
what urdoly afraid as to the treatment that 
he might receive in case he presented himself 
before the Disfrio* Magistrate. Tbe learned 
Assistant Legal Runem brareer, on behalf 
cf the Crown, admits his inability to r.unport 
the orders passed by the learned District 
Magistrate under the circumstances dieru c sed 
above. J, tberefere, set aside those crdeis 
so that <he Drn-hailable warrants .issued 
against Q<mar Din are hereby cancelled and 
the attest meDt of b?s property removed. 
He will, however, arpear before tbe District 
Magistrate, if ordered to do sr, to enable 
the latter to formally announce to him the 
order pe seed in appeal. He need not, how¬ 
ever, be taken before the District Magistrate 
in cm tody as tbe Sessions Judge has allowed 
him (o remain on bail which has already 
been furnished by biro. The rtcord will 
then be sent to the Seisiors Judge for dis¬ 
posal of the reference according to law. 

Z . K. 

Bet ision allotted • 

Cate remanded. 


ALLAHABAD HIGH COURT. 

Cum mil Rbvis.on No. 178 op 1922. 

May 31, Ik22. 

Ptefnt: —Mr. Justice Stuart : 
HASAN RaZ 4. and othbb8—Acocsmo 

Applio kts 
vtreua 

EMPEROR— Oppob'T* Pcity. 

Practice — Criminal appeal before 8eeeione Judge — 
Cate triable by 8etnone Ceurt—Committment, 
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’ When a Sessions Judge on appeal finds 
that the case against the accused is in 
reality one triable by a Court of Session, it is 
not open to him to modify the charge and alter 
the sentenoe The proper course for him is to 
direot that the aocused be committed for tnal to 
the Court of Session on the new charge. 


Criminal revie-ion from an order of tte 
Additional Sessions Judge, Gorakhpur. 

Mr. Rirpa Ram Dang, for the Applicants. 

Mr R. Maleomson (Assistant Government 

Adyo«nte\ for the Grown. 

JUDGMENT. *1 he order of the Addi¬ 
tional Sessions Jndge cannot be supported. 
The fasts are ttesi:—The appliiants a ie 
alleged to hare attacked the house cf 
Lachman, to have astaulted several persrDS 
there and to have stolen grain. On the 
fasts this was a ease of daaoity triable by 
a Court of Session. The Pol ce eirjnecu ly 
sent it uo as a ease tnier sections 

452 and 147 of the Indian Penal Code. 

Tbe Magistrate aonvicted on those charges. 
The Sessions Judge rigb ly found the tape 
to be a ease of daaoity but took a a^urae 

whiih aannot he suppoited. He abaDged 

the oberges into a charge utder seation 
305 of the Indian Penal Cede and made 
aertain alterations in the seDt&nc.s. His 
proper aonrse wai to have direared the 
appellants to be committed for a trial on 
a abarge uoder arc ion 395 of the Indian 
Penal Code. This must be done now. I 
stt aside the aoDviations aod sentences and 
direat that the appellants shall remain in 
eastody and be aommitted to the 
of Sessions Judge of Gorakhpur vthe 
Addition*! Sesnons Judge having already 
expressed his opinion on the merits 
aaDnofc now hear the aase) and be 
tried on a charge under section 395 of the 
Indian Penal Cede to the effeafc that they 
on the 11th of Deaember 1921, bemg 
more than 6ve in number, did aommit 
daaoity at the bouee of Lacbman in the 
village of Darandiah in the Basti District. 
In the event of any of the appellants 
being found guilty, it will be open to the 
Sessions Judge to consider, ia passing sen¬ 
tence, the imprisonment which they have 
already undergone. 


R. m, 


Order modified. 
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LAHORE HIGH COURT. 

Criminal Rsvision Petition No. 1327 c ? 

1921. 

January 17, 1922. 

Preterit: —Mr. Justice Hairison. 
KARAM SINGH and ot isas—C onvicts— 

PlUTlTlON *R8 
r ertut 


EMPEROR -Respondents. 

penal Code (Act XLV of 1860^, $*. 147, 355 — 

Offences committed in same transaction—Separate 
.enteric", legality of-Criminal Procedure Code (Act 
V of 898y\ $ 106 (*j , order under , whether can be 
passed on appeal from order of Second Class Magistrate. 


In order to carry out a sentence imposed by a 
private panchayat upon the oomplainaot, the accused 
blackened the complainant’s face and made him ride 
a donkey round the village They wore convicted 
of offences under sections <47 and 355 of the • enal 
Code and separate sentences were awarded in res¬ 


ect of each offence : . , . . 

Held that the acts committed by the accused 
)nn ed' part of the same transaction and that, there- 
3 re separate convictions and separate sentences 
nder section 147 and section 355 were illegal [p. 

3l», COI .] . , .. , r\n 

An order requiring seounty under section 108 

3» of the Criminal Procedure Code cannot be pasted 

y an Appellate * ourt in an appeal from an order of 

Second ■ lass Magistrate, [p 7*n col. 1 ] 

Lai Khan v. Emperor, 44 Ind. Cas. ^2- 5 p R. 1918 

'r- itf ur. L. J. •■‘3d; 1*5 P. L. R «»l8, followed. 

Peticicr, under eeo ion 439, Criminal Pro- 
iedure Code, for revision of an order cf the 
D etriet Magistrate, Jullindur, dated the 
Let September 1921, midifving that of the 
donorary Magistrate, Seaond Cl ms, Phil aur, 

• . •% l J > 1 . J A L a A rt of 


192!« 

Mr. Bhagat R i m Puri, for the Petitioners. 

Mr! Aziz Ahmad , for the Government 

Advosale, for the Respondents. 

JUDGMENT. —The fasts as found to be 
estahhshed in this oase are that on* Kartira 
was found guilty by a pinz\agat of having 
entioei ft way a married woman, and was 
sentenced to pay a fine or in default to have 
hi, fase blaakeued and to ride round the 
village on a djnkey. Hs eseaped. He was 
oiujht soms days later, was confined in a 
house by the present aaaused, had his faee 
bLekeoed and was made to ride a donkey 
round the village. Tne Magistrate, who tried 
the ea*e, found the accused guilty under 
seetions 147, 342 and 504, Indian Penal Code, 
and a separate sentenae wai passed under 
each seetion. On appeal the District Magis¬ 
trate upheld the ceviction under section 
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147, quashed the formation under section 342. 

* li_l j i n • i ^ 
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altered the third convieiion to one under 
Beafcion 355 aud pesied separate sentences bath 
under sec ion 147 and sestion 3)5 to ran eon- 
seoativel 7 . He also passed an order 
under 9 ?c l ion 103 (3), Criminal P 10 
•edure Code, and ordered each of the aacieed 
to execute a bend for a period of three years. 

Oo revision it ie urged that all the aats 
•ommitted formed part of one and the same 
transection. The sentence had been passed 
by the panchayot and the offence committed 
by the aoiueed consisted of forcibly carrying 
out that sentence. It is, therefore, son end¬ 
ed that no separate offenses had been com¬ 
mitted under seitions 147 and 355, inasmuch 
as the only object in citshiog the com¬ 
plainant and confining him until a donkey 
•cold be prosored was part and parcel of 
•ornpelling him to obey the orders of the 
panchayat . This contention ip, I think, quit 9 
eoand and I, therefore, find that separate 
sentences should not have been posied 
and are illegal. I nphold the con- 
vittion under sec*ion 147 and saocel that 
under sestion 355. 

As to the order under section 103 (3), 
Criminal Procedure Code. As pointed out 
in Lai Khan v. Emperor (1), this order wa* 
illegal and ultra vires, inasmuch as the Trul 
Court nan that of a Sesond Class and not 
that of a First Class Magistrate. 

Ttis view of the law agrees with that 
taken by the Calcutta High Court aud eUo 
with several previous decisions of the Punjab 
Chief Court, and although a different view 
has been taken by other High Courts the 
position in this Province is quite c T ear. I, 
therefore, set aside the order demanding 
security under section 10 j (.3), The result 
is that the accused will be released im¬ 
mediately. 


CALCUTTA HIGH COURT. 

Civjl Haymow No. 18 or 192J. 
August 30, 1920. 

Present :^.Jusfci O0 Sir N. B. Ohatterjea, Kf, 

an d Mr Jact ce Ouminir. 

BHOMNiTHKSiNRU^oraiBS- 

PlTITIOHKR* 

versus 

PURNA CHANDRA BANERJ0B 
A-DOPREgt-O'POi.Tg Par t 

Criminal Procedure Code (Act V of 180<1 * IQ 5 -, 

u,Z C fl edl h 9 ° T sanction taken ^ Civil Court—Court 
whether has power to give costa. 1 


Z, K. 


Revision allowed. 


(t) 44 Ind. Cas. 352; 5 P. R. 1918 Cr; 19 Cr. L. J. 
336; 136 P. L. R. 1918. 


The powers of the Civil Procedure Code as to costs 
cauuot bo imported into a criminal proceeding 

wffr ,96 BiTh^n Sahi i T , %*»n. 2 

^ >0 Vd 0 Blshen Das * R* h not Khan, 28 Ind Cas 

Iff, reHed upon ? 6 ° P ‘ * R * 1915 Cr ‘'***• ^ 

A proceeding for sanction under section 196 of the 
Cnm.na 1 P roce dnre Cod 0 , though taken in a Civi! 
Court, relates to a criminal matter and the Court has 
no power to gire costs as there is no proriaion tn 

such^a^matter ^ rOC ° dUre ^£ 

and SacW '° *•* 

Oppoaite^Pnrty f ° P 

hai UD h QMEN , T - The loners before as 
have been directed to pay . 08ts in a 

proceeding by which the lower App 11 ate 

nati^ reT0 ^ ed the 8 “°otion obtained b/ the 
petitioners to prosecute csrtain persons. 

The petitioners applied for sanction to 

. P nXn°p d r n e Per , 3 ° n ’- The Conrt of first 
instance disallowed the application in re.peot 

nL f \? Dd Rr A Dted -^notion in re.pe.t of 

revoked bn™!!, 8pp8a1, the "an.tioh was 

ITsta-ed t h ° l0 - Wer AppelUte Uoart bat, 

d?r t d d .i, b ° Ve ’ ,D doiDsr 80 ‘hat Ooart 
dirtot^d the petitioners to pay ooits 

Section 195 Criminal Prcoedure Code, doe. 

not find V ‘ de t °'\ awardin * o at, end we do 
ot find any other proyieion in the Crimi¬ 
nal Procedure Code for awarding costs in 
tnoh a matter. 

On the other hand, oar attention has 
beeen drawn on behalf of the petitioners 

VoHl“Ithlhi V ^ ^ot'f 0ri!DiQal Sohogs 

f dl 10 a’ 196 CSee ‘he case of 

ufJZ' rfn S l h,b v ■ Uahomtd ff “"- 

uddeen ( 1 )] Ia whi.h 0oU; c j ig 

reporte,! to have held that the powers 
of the Civil Procedure Code as to coat* 

(C 2 Wpir 196, 
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oonnot be imported into a sriminal pro¬ 
ceeding, that the proceeding, though taken 
in a Civil Oomt, rentes to a criminal 
matter and was taken under the Criminal 
Procedure Code, and that the Court had 
no power to give o'ste under section 195, 
Criminal Procedure Code. A similar view 
appears to have been taken in a case in 
the Puniab Chief Court. [Bithen Das v. 
Rdhmat Khan (2) ] 

We agree in the view taken in those 
•bs)8 and accordingly set aside the order 
as to costs passed by the lower Appellate 

Court. 
b. v. 

Order set side. 


intercourse, and it is for the aoousod to prove that 
they had aomo other object in view. [p. 733, col. 2; 
p 7 <4, col l ] 

Where a woman is first robbed of her ornaments 
and is then carried off, the abduction although 
immediately following the robbery is no part of 
that offence, it not being necessary to complete the 
offence of robbery that the woman should also be 
abduoted. In such a case separate convictions and 
sentences of the accused under the two offences are 
right and proper, [p. 734, cols' 1 &■ 2.] 

Criminal appeal from an order of the Ma¬ 
gistrate, First Clafs, Amritsar exercising en- 
haccid powers under section 30, Criminal Pio- 
edure Code, dated the 3let January 19a. 

Dr. Nond Lol ana L*la Haibhajan Dos , for 

the Appellant. _ 

Diwftn Khildtidci Rcvx y E. S.j Public Pro* 

seoutor, for the Reepondent, 


(2) 28 Ind. Cas 329 5 5 P. R. 1915 Cr.; 60 P. W. 
R. 1916 Cr.j 16 Cr. L. J. 281. 


LAHORE HIGH COURT. 

Criminal Appeal No. 210 of 1921. 

June 10, 1921. 

T resent Mr. Justice Moti Sagar. 

OH ANDU SINGH amd another— 

OowVIClS — APPELLANTS 

versus 

EMPEROR — Respondent. 

Penal Code (Act XLV of i860; ss. 2G6, 394- 
Abduciion—Intention--Inference—Robbery and abduc - 
turn—Separate convictions. 


The intent with which a woman is abduoted or 
kidnapped is more or less a matter of inference. 
Theiemay be some cases in which the matter is 
capable of direct proof, but very generally 
one has to infer from the circumstances of the 
case and the subsequent conduot of the acoused 
as to what was the intention with whioh the kidnap¬ 
ping or the abduction had been brought about. 
In such cases it is for the accused to explain 
away the incriminating oiroumatanoes and to prove 
that he had no improper or sinister object in view. 


[p. 733, col, 2.] , , ... , . „ 

Where a woman going peaceably with her hus¬ 
band on the road is robbed of her ornaments and 
then carried off to a distant .village and is kept 
cot -fined in a house to which no other person could 
have aooess exoept the accused, the only inference 
that is possible is that she was carried off with the 
object tbit she may be forced or seduced to illicit 


JUDGMENT—The three appellants, 
Obacda Singh, Mangal Singh and Lews 
SiDgh, have been fonnd guilty of highway 
robbery BDd abdustion by Mr. CoDDOr, Magis¬ 
trate, exercising enhanced powers tnder eee- 
tion SO of the Criminal Procedure Code, at 
Amritsar, and sentenced under eestioDS 394 
and £.63 of the Indian Penal Code to 
various terms of imprisonment. Chanda 
Singh las been sentenced to seven years 
rigorous imprieorment under seation 394, 
and to a forther period of seven years oDder 
eeeticn 366 of the Indian Penal Code. 
Mangel bingh las been sentenced to six 
years on the first count, and to five years 
on the other. Dewa Singh has been awarded 
six years rigorous imprisonment altogether; 
five years’ under the first sharge and one year 
under the second thaige. In each ease the 
senteneee are to run soDseeutively. 

The material fasts necessary to under¬ 
stand the story for the prosecution are 
briefly as follows:—Ram Dae, the •omplairant, 
is a Brahmin of Manza Patti in the Kasur 
Tahiil, and Musammat Vidya, his wife, is 
a gjrl of about 19 years of age. On the 
morning of the 26th September last both 
of tbepo persons eel out on foot from their 
home for the .village Kot Mahmud Khan. 
"When they were neariDg the village Nandpore 
at about 9 30 .. a. m.. they were , overtaken 
by the three senvicta who were armed with 
dongs and chhavti. About half a mile forther. 
the tbree sonvic!e suddenly same out of a 
ootton erop, and one of them utasked Ram Dae 
with a ohhati. Ram Da« waa thrown on the 
ground with a p>e#e of oloth twisted round 
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bi§ neck, and robbed cf all the cash and 
jewellery whi*h be had in bis possession. 
Ha was told to keep quiet and not to raise 
an ontory or he would be killed. In the 
meantime, the other two culprits foraib’y 
•arried off his wife and robbed her of all 
the ornaments and the jewellery which she 
had on her person, t he was then aonaealed 
in a ma’zs crop whiah wa9 growing close 
by to await the arrival of a mare to fetch 
whiah one of the aolprits had in the meantime 
been despatched. As there was some 
delay in the arrival of the mare, the two 
men who were left in ebarge of the woman 
did not think it advisable to wait any longer, 
and marched her off nnder threats of taking 
her life. At ab.ut midnight they arrived 
at a village sailed Dhariwal where the woman 
was put into a house and here she remained 
till resaued by the Poliae and her husband 
the following morning. 

After the culprits had left, Ram Das 
raieed an outcry and with the h^lp of some 
persons made a searah for his wife in the 
neighbourhood, but was unsuccessful in 
traaing her. He then went lo the Sirbali 
Thana, and reported the matter to the 
Poliae, In this report he gave a full de- 
asription of hie assailants, whiah tallied in 
almost all reepeats with the daeoription of 
the accused subsequently apprehended ini 
identified. It appears that while the report 
wae being reaorded, one Sri ham, Head- 
Constable, was present, and on bearing the 
description given by the aomplainant of a 
tall Ll&ok man 6s one cf (he aulprits, be 
at ones suspeated Chanda SiDgh of Chau- 
dhriwala, a restristed habitual offender 
and an atssonder in a murder case, as being 
aonoerned in this arime. Investigation was, 
therefore, started by the Poliae, who at first 
proceeded to Chaudhriwala. After obtain¬ 
ing some information at that plaae, the 
Poliae went to a plaae called Kairon, where 
they learnt that a man on a very fast mare 
had passed the village that day and 
returned the same evening at dusk. This 
confirmed the snspiciots of the Poliae, and 
they proseeded to the house of Sander Singh 
where they found a mare tethered. This 
mare war said to beloDg to Chanda Singh, 
and it was stated that the man who had 
ridden it that day was sleeping on the roof 
of the bouse. The Poliae, therefore,' went 
to the roof, and fouod a man sleeping on a 


Charpoy With a lathi nnder the bead, and » 
chhau blade in a haversack near the bed. 
Toe man whose name was Dewa Singh 
was at onae identified by Ram Das as one 
of the three assailants. After obtaining 
some useful information from this mar, the 
Poliae proceeded to Dhariwal where they 
reached in the morning. Oo reaching 
Dhariwal the Poliae went to the house of 
one Khudda Singh, brother of Mangal Singh 
aacused, whose name had been mentioned 

JL y Dew » SlD * h . and surrounded his house, 
iwo men same out of the house armed 
with chhattt, but finding that they would in 
all iorobability be overpowered, fUd to the 
roofs. In the meaut r me, the wife of Ram 
JLlas same out of the home, and rushed into 
her husband’s arms. The cwoaulpr.ts jump- 
ed down cn the other side of the 
house, were pursued by the Poliae and 
•aught. Both of them were identified by 
Ram Das and his wife as the remaining two 
culprits. The Polica learnt from ChaDda 
bingh that he had disposed of the jewellery 
and sold it to one burain Singh, a goldsmith 
of N and pc re, Sorain Singh was traaed 

out, and deposed to his having purchased 
some jewellery from Chanda Singh, but 
ia*d he bad melted it. He produced the 

S 1 ’?™ 11,0 ? n entr y in his baht dated 

the ^6th September 1920. admittedly thumb. 

marked by Chanda Singh, showing »hat 

his statement with regard to the said purahaie 
was aorreat. 

This is id brief the s'ory as unfolded by 
tbe prosecution witnesses. That a robbeiy 
in broad day light was aommitted, acd that 
tee wife of Ram Das, aomplainant, forcibly 
carried off is b yond dispute. Two question* 

ar, i 8e wu #ODBideratio ° of the Court:— 
l. Whether the evidence on the record ic 

sufficient to prove participation of the aciused 
in this crime, aud 

t a : • onVi « 4li on nnder seolion 366, 

Indian Penal Code, can be sustaioed in view 

of the fact that there is no direct evidence 
on the record in proof of any criminal 
mtent on the part of the accused. 

Now, with regard to the first question it 
is to be observed that the conviction rests 
mainly on the evidenoe of Ram Das and 
hie wife Musammat Vidya, both of whom 
have identified the accused, and have deposed 
to the latter having committed tbe assault 
aud the robbery. I have carefully read 
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their evidence, and have no reason to differ 
from the conclusions at whish the learned 
Magistrate has arrived. The robbery, as 
already stated, was sommitted in broad day¬ 
light, and the prisoners were arrested shortly 
after the occurrence. The oomplainaot Ram 
Das and espeaially his wife, Vidya, who 
remained with at least two of the accused 
for more than 34 bour£, must have had 
ample opportunities to have seen their faces, 
and would in consequence have no difficulty 
in identifying them. The evidence of 
Surain Singh and the entry in his biht 
thumb-marked as it was by Chanda Singh 
himself leaves no doubt that some jewel¬ 
lery was disposed of by the latter on the 
26th September 1S20, the very day the 
robbery was committed, and no satisfactory 
explanation has been given by Chanda 
Singh as to how he came into possession of 
this jewellery. His statement before tbe 
Court that the Police made him give the 
two thumb-impressions to the bahi entiy 
when tbe mare in question in this case was 
returned to his fon is absurd, and has been 
rightly rejected by tbe learned Magistrate. 
Moreover, Chanda S ogh was admittedly 
arrested near the Dr ariwal village, where 
the woman was also found, and it has not been 
explained how the woman came to be present 
in this village that morniDg where she had 
absolutely no friends and connections. 
Hie explanation with respect to himself that 
he was on his way to his village, and got 
out of the train at Boparai, and was on 
his way when he was arrested by some of 
his enemies is false* and entirely nn worthy of 
credit. The statement of Mangal Singh that 
the woman was not in his house, but appear¬ 
ed from somewhere else is on the face 
of it absurd, and no reliance can be placed 
on this statement, Dewa Singh denies to his 
having been arrested at midnight with a 
ehhavi as stated by Sri Ram, the Head* 
Constable (P. W. No. 18) and states that he 
was arrested Dear a watercourse in the day 
near the village Kairon. In support of this 
story he has produced two witnesses who 
have been di&bdieved by the Iaarned 
Magistrate, and'after reading their evidence, 
I have no hesitation in holding that the 
learned' Magistrate was right in rejesting 
their evidence. In my opiaion tbe evidence 
produced dearly proves the -participation of 
|he prisoners in this crime, and there is no 


OASIS. 

reason to disbelieve it. 1 accordingly bold 
that the guilt of all the three accused 
has been fully established and that their 
CTDviction is fully justified under faction 
394, Indian Penal Code. 

With ragard to the second question it 
has been contended that there is no evidence 
on the record that Mutammat Vidya wes 
carried off by the offenders with tbe 
intention of marrying her against her will, 
or of foroing or seducing her to illicit 
intercourse or that it was known to be 
likely that she will bs so forced or seduced. 1 
do not see any force in this contention. There 
is do doubt that there are two ingredients of 
an offence under section 3t'6. Firstly, there 
mustb6 a kidnapping or an abduction as defined 
in section c6Lor section c62 of the lnci*n 
Penal Codr, and, secondly, the kidnapping or 
the abJnc ion must be done with the intent 
or with the knowledge or with the object that 
certain things will happen as speo.fied in 
sestion 366. That the woman was abducted 
by force while her husband was being 
attacked and relieve! of his cash and jewellery 
cannot be disputed for a moment. The 
question I have to consider is whether she was 
abducted in order that she might ba forced 
or seduced to illicit intercourse. Now the 
intent with which a woman is abduoted or 
kidnapped is more or less a matter of 
inference. There may, of ocurpe, be some 
cases in which the matter is certainly capable 
of direct proof, but very generally one has 
to infer from the cireum&tauoas of the case 
and the subsequent oonduct of the accused 
as to what was the intention with which the 
kidnapping cr the abduction had been 
brought about. Again it must not be 
forgotten that the circuustanoas of the case 
which though incriminating to outward 
appearancss may yet be capable of a perfectly 
good and reasonable explanation, and may 
be fully sompatible with the innooance of 
tbe accused, in sash sases it would be for 
. the aesased to explain away the incriminating 
circumstances and to prove that he had no 
improper or sinister object in view. Toe 
oircumstanoe9 of the present case are such 
that, in my opinion, no other inference^ is 
possible except that the woman was carried 
off with the object that she may ba forced 
or seduced to illiet intercourse. The woman 
•was going peaceably with her husband ou 
the road, was robbed of *11 her ornament! 
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and jewellery, and tarried off by force to a 
dis'ant village where she was kept CDnfined in 
a hcose ti whith no other person could have 
aoy attess extept the actased themselves. The 
presumption is clear that she was abduated 
with the intent indicated above. If the objeat 
was merely robbery, it was aomplete a§ sion 
as the ornaments bad been removed from the 
person of the woman ; why should the woman 
be then tarried off ? If the objeat was to shut 
out evidence as tD their having committed 
the robbery as suggested by the Coun*el for 
the aopel ant, why should the husband have 
baen left alone and not tarried off too ? There 
is evidence on the retord to show that the 
woman begged the culprits to tike her 
jewellery and (o leave her alone but that they 
would nob agree. While in the witnees-box the 
woman bfgged the Court not to question her 
as to what happenel to her at night iu the 
house where she was confined by her 
abdactors. This wa 3 done in all probibility 
to save her honour and to avoid a scandal, 
but the inferen «6 is clear that the woman 
mast either have been raped or subjected to 
some fcuch indignities as a sensitive woman 
would naturally feel disinclined to mention 
before the public. There ian be no doubt 
that the onlprits had some other objeat in 
view than mere robbery and that objeat 
appears to be unquestionably the one I have 
above mentioned. It would have been, of 
aourse, quite open to the aaaused, if they had 
admitted the abduction to prove that they 
had aarried off the woman with some 
objeat other than those apeaified in section 
c 66 , Indian Penal Code, but they have net 
done so. They have totally denied their 
presence at the scene of the oaaurrenae and 
havq also denied the abduction. In my 
opinion they are not stating the truth, and 
under the oirumstances I have no hesitation 
in holding that the offenoe of abdnotion with 
the intent above specified has been fully 
brought home to the accused and that they 
have been rightly convicted of the offenoe as 
defined in section 366 of the Indian Penal Code. 

Before concluding £ mnst refer to one 
other point raised by the learnad Couosel for 
the appellant, vie , that separate convictions 
nnder sections iJ94 and 366 were bad in law. 
fiia oontention was that abduction which 
immediateley followed the robbery was a part 
and parcel of one act, and that two acts were 
99 copneited together as to form really one 


transaction, and that consequently even if the 
ascassd were found guilty there should have 
been one conviction and no5 two. It is 
sufficient to say in reply that the abduction of 
the woman was not part of the offenoe of 
robbary which was complete ai soon as the 
complainant and his wife ha I been robb 9 d 
of their jewellery, la order to complete the 
offence of robbery it was not neceesiry that 
the woman shoujd also have bean abducted, 
and I fail to nnderstand why the accused 
should not have been separately oonvioted and 
separately sentenced when they were found 
guilty of two distinct separate offences. In 
my opinion the accused have been rightly oon¬ 
vioted and the contention raised by the 
Counsel for the appellants does not appear to 
have aoy force. 

I uphold the oonvittions and the sentenosa 
awarded by the learned Magistrate and 
dismise the appeal. 

N * Appeal dismisie 


LAHORE HiGH COURT. 

Criminal Revision No. 1140 or 1921. 

January 23, 192i. 

Present :—Jnstioa Sir William Cbevis, Kr. 

DHANNA SINGH AND OTHCKS— 

Accused—Petitioners 

tersus 

EMPEROR — Respondent. 

Criminal Procedure Code (Act V of I8fl8>, s. 199— 
Penal Code (Act XLV of '860J, as. 494, 497, 49H— 
‘Husband of the woman," meaning of—Marriage 
dissolved bejore complaint, effect oj. 

The words “the husband of the woman" in 
section . 199 of the Criminal Procedure Code aro 
simply intended to point to the particular person 
who has the right to start proceedings in respect 
of the offences mentioned in the section, and a man 
does not cease to be “the husband of che woman” 
within the meaning of that section merely because 
the marriage tie has been dissolved subsequent to 
the commission of the offence complained of In 
other words, the dissolution of the marriage tie does 
not take away from the complainant the right to 

in respect of an offence com* 
nutted before the marriage tie was dissolved [p. 7d0, 
col 2.J 

Case reported by the Sessions Judge, 
Hoebiarpur, with bis No. 836 of 9tb August 
1921. 

FACTS. Bata, a Muhammadan by religion, 
has brought this complaint under eectiouc 
4 8, 494 and 497 against four persons, Hindu 
/of#, for entic9B)ent of and adultery with hjq, 
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wife Muiammat Nathi whom, be say?, the 
Moused Dbanna Singh and Indar Singh have 
married by chadarandati and converted into 
Hinduism. 

The accused in this ease plead that, as the 
conversion to Hindnism i*b admitted by the 
complainant himself, his admission pate an 
end to the marriage and to the statns of the 
tomplainant as a husband. He, therefore, 
•annot aome into Court, The lower Court 
has disallowed the objection on the ground 
that the woman was the aomplainant*s wife at 
the time the offenc9 was committed, and 
then Nawabzada Miizi Ibz*z ud-Din Ahmad 
Khan, exercitiDg the powers of a Magistrate 
of the First Ols sb in the Hoshiarpur District, 
by order dated 2nd July 1921, held that the 
complaint, under settlor s 498,494- and 497 
of the Indian Penal Code, oan proceed against 
all the four arcu6ed. 

GROUNDS.—The points for decision are 
two and I think they are very clear. 

Whether the conversion of the woman 
putB an end to the marriage tie, and, second¬ 
ly, whether, under tbssa oircumstances, the 
case can proceed. 

On the first proposition the complainant 
has not got any thiDg to say. The Muham¬ 
madan Law is very clear on this point. 

1 Section 88 (A) of Muhammadan Law by 
1 Wilson layB down that the effect of either or 
both of the parties to a Muhammadan 
marriage renouncing the Muhammadan re¬ 
ligion is to dissolve the marriage ipto facto 
so far as the British Courts are concerned. 
Similarly, according to Abdul Qani v. Atiz-ul- 
Haq (l) in Muhammadan Law the marriage 
of a man who subsequently embraoes Chris¬ 
tianity becomes ipso facto void notwithstand¬ 
ing the re conversion to Islam during the 
' period of ldat t and the wife, in contracting a 
second marriage during snob period, does cot 
commit bigamy under section 4£4, Indian 
Penal Code, This proposition of law is not 
•ontested by the complainant's Counsel or the 
Public Prosecutor. They, however, take 
their stand on the point that the complainant 
was the husband at the time of the commis¬ 
sion of the offence. Section 198 of the 
Criminal Procedure Code is clear. No Court 
shall take cognizance of au offence under 
section 497 or 498 of the Indian Penal Code 
except upon a complaint made by the bus- 

(1) 14 Ind. Cas 841, 80 0. 409; 16 C, L. J. 263, 16 

W. S, 461 13 Or. L. J. 267. 


baud of the woman or in his abssnce by any 
person who had sure of such woman on his 
bebalf at the time when such offence was 
committed. It is necessary, therefore, that 
the complainant should be the husband of the 
woman at'the institution of the suit, otherwise 
he has no locus standi to sue. The complain¬ 
ant quotes High Oourl Proceedings { i6th 
July 1869 (2) and Imperator v, Nur A 1ahom» 
ei (3) which are to the effect 
that the death of the husband does not 
necessarily pat an end to a prosecution for 
adultery. This relates to the death during 
the pendency of the case ftDd not before ita 
institution. The effect of section 198, in 
my opinion, is that the marriage tie must be 
subsisting at the time when the suit is 
brought, otherwise if an abduction takes place 
and subsequently the husband divorces the 
woman he will still have a right to run in for 
498 on the plea that the woman was his wife 
at the time of the commission of the offence. 
In my opinion, the accused’s case is quite 
clear. I think be would not have taken this 
extreme step to move this Court on revision 
side but for some irregularities committed by 
the lower Court. The whole proceedings 
show that the Magistrate has not brought a 
proper jadicial mind to the trial of this case. 
The woman is not one of the accused. A 
warrant of arrest was issued against her in 
the very beginning on a bail of Rs. 5U0. 
Subsequently, the security of the accused was 
allowed to remain the same but that of the 
woman, who was merely a witness, was 
enhanced to Rs. 1,000. The order against 
her is to remain on bail and attend the Court 
till the whole evidence is recorded. A woman 
is usually a witness and after her statement 
has been recorded she is not detained in 
Court but in this case the lower Court has 
given explicit orders that she should attend 
tbe Court till the whole evidence ic recorded. 
She appeared on the 2nd April and was 
called upon to furnish bail of Rs. 1,009. Her 
statement was recorded in which she asserted 
herself to be a S:kh and the case was ordered 
to be taken up at Talwara. The instructions 
of the High Court are that in cases where 
women are concerned, i. where their 
attendance is necessary, should be taken up at 
tadr so that they may not be put to unneces¬ 
sary trouble, but the Magistrate fixed tbit 


(2) 4 M H. 0. R. App. <lx)60. 

(3) 8 Cr. L. J. 190, IS.L. B. 72 Cf, 


* 
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•ase at the other extremity of the District. 
The case was not taken up at Talwara on 
account of a Session^ case and it wae ad¬ 
journed to the 16th May. The ease was not 
taken on that day for want of time and it wae 
adjourned to llth June. The first surety of 
the woman withdrew and she was tailed upon 
to furnish another on llth June. It is not 
tlear why snob a drastic order was passed 
when she had already appeared two or three 
times and her statement was reoorded. The 
•ase was postponed to the 13fch of Jane. Only 
the complainant was examined and the ease 
was pat off for next day on account of heavy 
work and the order against the woman was 
that as the ease was a serious one and 
parlies were extited the woman should 
furnish heavy security of Rs, 1,00). On 
the »4th six witnesses were examined and 
the oase was postponed to 1st Ju’y 1921. 
I thii k the procedure has heen uuneoes- 
sarily harrassing to the woman and as 
the afoused have proved that the case 
cannot proceed 1 beg to submit the papers 
to High Court to prooeed on its revision side 
for neoessary action. 

Lala Fakir Oh and , for the Petitioners. 

Sheikh Niaz Muhammad , for the Respond¬ 
ents. 

ORDER.—In this case Buta has lodged 
a Criminal complaint under sections 494, 497 
and 49b against four Hindu Jats. The case 
is pending before the Magistrate but has been 
reported to this Court by the learned Sessions 
Judge of Hosbiarpur who is of opinion that 
proceedings should be quashed besause Bata's 
wife has embrased Sikhism, and thus the 
marriage has come to an end. 

The view that the woman’s embracing 
Sikhism has put an end to the marriage seems 
to me correst, and the aosused persons sould 
not be convicted under either of the above 
sections for anything done after the tormina* 
tion of the marriage. But here, assording to 
the story of the complainant, the woman 
was abduoted before she embrased the 
Sikh religion, and while she was still the 
wife of the complainant, so that I am 
enable to hold that no offence has been com¬ 
mitted by the aooueed. It is, however, . 
urged on behalf of the aosused that, under sec* 
tion 199, Criminal Procedure Code, the Court 
•annot take sognizanse of an offense under 
sestion 497 or 498 upon a s.oxpplaint made by 
tbe somplainant at a time when he had 


•eased to be the husband of the woman. 
Turning to section 198 of the Criminal Pro¬ 
cedure Code, I find that it is laid down that 
a Court shall not take sognizanca of sertain 
, offenses, including an offenoe under section 
494, Indian Penal Code, exc 3 pt upon the 
•omplaint made by some person aggrieved of 
sash offense. Turning again to section 
199 I find that a complaint made by the bus* 
hand of the woman i9 necessary to start pro¬ 
ceedings coder sestion 4**7 or 498. Reading 
both the sections together it seems to 
me that the Legislature intended to 
leave it to the option of the person 
aggrieved to set the law in motion. Noyr, 

I cannot see that the husband’s grievance 
against a person who has enticed away bis 
wife or committed adultery with her teases 
merely on the marriage soming to an end. 

I am of opinion that the words in sestion It,9 
the husband of the woman ” are simply - 
intended to point to the particular person who 
has the right to start proceedings and that a 
man does not cease to b8 the husband of the 
woman” within the meaning of section 19 tf. 
Criminal Procedure Code, merely beoause tfyo 
marriage t e has been dissolved.. The right 
to start proceedings is given to him simply 
beoaure he is the person aggrieved. To take 
an instance somewhat different from the one 
before me if A were to run away with B't 
wife, B would have a grievance and under 
section 199, Criminal Prooadure Code, would 
, he able to set the law in motion by lodging a 
complaint. If he lodged a complaint and it 
was then discovered that the woman had died 
the night before the complaint was lodged, it 
certainly could not be said that his grievance 
had ceased with the death of tha woman. 

As at present advised, I am, therefore, an* 
able to find that the dissolution of the marriage 
takes away from the oomplainant the right 
to lodge a complaint, and I, therefore, decline 
to stay proceedings. I do Dot, however, record 
aDy definite finding, as I thiuk that in case of 
a conviction the convicts may maks it as one 
of their grounds of appeal that the provijions 
of sestion 199, Criminal Procedure Code, have 
not been complied with, and the matter will 
then be one for the decision of the Appel* 
late Court. The case is returned and the 
proceedings in the Magistrates Court will 
continue in due course, 
z, K, <fc N, K. 

date returned. , 
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KABUL ilSGH «. KALA SINGH. 

LAHORE HIGH COURT. 

Second Civil Appxal No. 1487 op 1916. 

March 23, 1920. 

Present: —Mr. Justice Scott-Smith and 
Mr. Justice Abdul Raoof. 

KABUL SINGH and others —Difxndants 

—Appellants 

versus 

KALA SINGH— Plaints— KE EAR 

SINGH AJfD ANOTHER — DEPENDANTS 

—Respondents. 

Custom—Agriculturists—Alienation — Alienation to 
raise money for trade, validity of — Necessity —Borrower 
wanton and dissolute — Lender, whether justified to 
advance money »Jor ■ payment of land revenue — Mort¬ 
gage — Redemption—Right of person interested in part 
of property to redeem whole. 

An agriculturist governed by the Customary Law 
is not entitled to alienate bis ancestral land m 
order to raise money for the purpose of trade, 
[p. 737, col. 2.] 

Where a borrower is shown to be a man ot baa 
character who has squandered his income in extrava¬ 
gance and wanton waste, the lender would not 
be justified in advancing him money for pa} - ment 
of Government i*evenue and other ordinary expenses 
of a Zemindar, [p. 738, col. 2.] 

Ram Kishen v. Musammat Hassi, 39 Ind. Caa. 191; 
76 P R. IW17; 67 P. W. R. 1917, followed. 

A person who has any right to redeem, has a 
right to redeem the whole of the mortgaged prop¬ 
erty, and, unless there is a special bargain, he 
cannot be compelled to redeem only the parts in 
which he may be interested, [p. 737, col. 2; p. 738, 
col. 1.] 

Huthasanan v, Parameswaran,. 22 M. 209; 8 Ind. 
Dec. n. s. i 149, referred to. 

Second appeal from a decree of the 
District Judge, Ferczepore, dated the 23rd 
March 19.6, varying that of the Senior 
Subordinate Judge, Ferczepore, dated the 

30th November 1914. 

Mr. O. 0, Narang, for the Appellants. 

Lala Amar Nath Bhalia, for the Plaintiff- 
Respondent. 

JUDGMENT.—In the suit out of whioh 
. these two appeals arise, Kala Singh, one 
of the two sons of Jit SiDgh deseaBed, 
sued for possession of oertain properties 
mortgaged by his father on the ground 
that the alienations were made without any 
valid necessity. The lower Appellate Court 
has found that some of the alienations were 
. made, without any nesessity and that in 
respect of the other alienations ne*essity 
in part existed. In reepest of the latter 
the District Judge has given a decree for 
redemption of the whole of the property 
•oneerned on payment of the sum found 
jo eath case to he for necessity. In 

47 


regard to those alienations in which • it 
was foimd that no part of the consideration 
was raised for necessity he has given 
plaintiff a decree for possession of a half 
share unconditionally, but not o: the other 
half which is thai of his brother Kehr 
Singh who has not joined insaing. 

From this decree two appeals have baen 
filed in this Court, on9 by Kabul Singh and 
others, alienees, under certain of thedeeds, and 
the other by Daulat Ram in whose favour a 
house was mortgaged for Ri. 1,000 on the 
7th Marsh 1910, The appeal of Kabul 
Singh and others has been argued by Mr. 
Gokal Chand Narang and that of Daulat 
Ram by Mr. Bal Aaot Rai. 

The only mortgage deed abmb whish 
Mr. Narang has addressed us is that for 
Rj. 503, date! 29th June 1999. This 
Rs. 500 is said to have been advanced for 
purchase of bnllccks. Garditta says that 
this was the objait of the loan and that 
six bullock* were actually bought. It is 
argued that the purchase of bullocks amount¬ 
ed to nesessity. The evidence, however, 
shoTts thab the bullccki were parohasei 
to sell again, i. e. y for the pnrpoaeof trade 
and not agriculture. In our opinion an 
agriculturist governed by the Customary 
Law is not entitled to alienate his ancestral 
land in order to raise money for the 
purpose of trade in oattle. The findings of 
the District Judge in respect of other 
alienations in which Mr. Gokil Chard’s 
olients are interested are not contested 
before ns. Counsel, however, urges that 
the plaintiff is not entitlsd to redeem moro 
than his own share of the property mqrt- 
gaged at the reduced rate. He . refers 
to the Law of Mortgage by Ghosh, /4ih 
Edition, Volume I, pige 248, in whish is 
distussed a oise where a. part owner was 
held not entitled to redeem the whole , of 
the remainder of the property mortgaged 
although he was bound to offer to do bo. 
In that case, however, the eqaity of re¬ 
demption was sold to a number of persons, 
one of them beiDg the mortgagee himself. 
This was a distinguishing feature of -the 
case and on page 249 of the same volqme 
it was remarked that the observations, of 
their Lordships in the cose in question 
leave untouched the general rule that, a 
person, who has any right at all to redeem 
has a right to redeem the whole of the 
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mortgaged property, and cannot be compell- 
ed to redeem only tbe parts in. which 
he may bs interested. A person who 
has any right to redeem, has a right to 
redeem the whole of the mortgaged prop* 
erty, and not a part of it, aniens there 
is a special bargain. The ea3e of Hulha- 
gnnan v. Parames'earan (1) is a similar 
authority in support of this proposition. 
In the present sage mortgages in favour 
of Kibul Singh and otheri have baen held 
binding to a limited extent. Bat this 
fast doas not, in our opinion, alter tbe 
general rule referred to above. In ae- 
oordanoe with this principle the plaintiff, 
the owner of only half the property, mort- 
gaged, is entitled to redeem the whole on 
payment of the sum found to have baen 
taken for neiassity and binding oa the 
reversioners. 

We now come to Danlat Ram’s appeal. 
The finding of the learned District Judge 
is that the whole of the evidence saetns 
insufficient, to prove any legal necessity 
for the suras berrowed b; Jit Singh 
from Daulat Ram. Frima facie this appears 
to U3 to be a finding of fact and cinnot 
be challenged in second appeal. Counsel, 
however, has urged that the District Judge 
has made several mistakes. Rs. 13 L out of 
the consideration of Rs. 1,030 was paid 
in cash before the Sub-Registrar. The 
District Judge says there is no • evidence 
as to tbe legal necessity for this sum, Mr. 
Balwant Rai refers to the evidence of 
Ghdka Singh who states that Jib Singh 
purchased a buffalo from him for this 
sum' and that be was paid by Danlat Ram. 
This evidence appears to have been over¬ 
looked by the District Judge but we do 
not think it is sufficient to vitiate his 
finding. It is probably quite false ; no 
necessity for this item was mentioned in 
the deed. Th9re is a soDcarrent finding 
by both the Courts that Jifc Singh was a 
man of bad character who squandered his 
money, who raised Rg. 5,503 in seven years 
and wbohad ample property for all his needs. 
We agree with the lower Courts that 
tinder such circnmsbanoes it was necessary 
for the alienee to prove striebly that the 
Various sums advanced by him to Jit Singh 
were all advanced for valid necessity. The 

(1) 2‘3 M. 309* 8 Ind, Dec. (n. a.) 149, 


District Judge also says in his judgment 
that Jit Singh was not cultivating any 
land for himself. It is urged that there 
is no admission as to this on the reoord 
and Counsel points to a copy of an entry 
in Khasra Girdcwari which shows that Jit 
Singh was cultivating some land in Eharif 
1909 and B-»6i 1910. This was subsequent 
to tbe mortgage iD favour of Danlat Ram. 
There certsioly docs not appear to be any 
admission on the record that Jit Singh did 
not cultivate any land himself. There ir» 
however, considerable evidence that he went 
in for tradiDg in cattle, and tfce proba¬ 
bility j s that the admission in question wai 
made orally in the Court of the District 
Judge. We do not think that he would 
have referred to cuoh an admiis oo bad it 
rot been made. In any ease even if 
the District Judge did make a mistake 
in th’s re?peot, we do not think it is 
saoh a9 to vitiate bis judgment. Jit Siogh 
owned considerab’e property the income 
of wliih was ample for all his reads. 
In Ram Kishei v. Musammat Hassi (2) 
it was held that if a borrower has squandered 
his insome in extravagance and wanton 
watte the lender would not ba justified in 
advancing him money for payment of 
Government revenue and other ordinary 
expenses of a Zemindar. In the present care 
Jit SiDgh apparently spent bis income in 
extravagance and then fonnd it necessary 
to borrow money from Danlat Ram ard 
others for payment of revenue, for purl hue 
of cattle and for the ordinary needs 
of a Zemindar. Having regard to wbat 
is laid down in this ruling we consider 
that Daulat Ram is not protected under 
the circumstances of tbe present ease. It 
is very easy for a moneylender to show 
in account books the items borrowed as 
apparently borrowed for a necessary pur¬ 
pose, Under ell the circumstance of the 
caee we do not think it can be said that 
the finding of the learned District Judge 
in regard to Daulat Ram’s mortgage is 
in any way contrary to law. 

Both appeals accordingly fail and are 
dismissed with oosta. 

w, c. A. & n. H. 

Appeals dismissed. 

(2) 89 Ind. Cas. 191 S 76 I\ R. 1917* $7 P, W. B. 

1917. 
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FAZAL ILAHI V. PRIG NABAIN, 

ALLAHABAD HIGH COURT. 

First Appkal from OrdirNo. 1£0 of 1921. 

March 20, 1922. 

Tretent: —Mr. Justice Walsh and 
Mr. Ju*tioe Ryves. 

FAZAL ILAHI— Plairtiff—Appillart 

ter tut 

Munthi PRAG NARA1N— Dffindart— 

Respondent. 

Civil Procedure Code (Act V of 1908J, Sch . II, 
paras, p, 17— Reference to arbitration without interven¬ 
tion of Court—Refusal of an arbitrator to act—Right 
to obtain order of reference from Court—Fresh arbitra¬ 
tor, appointment of. 

Where a party goes to arbitration in a case in 
which if it had refused to do so, an order of refer¬ 
ence would have b*»en made under paragraph 17, 
Schedule II of the Civil Procedure Cede, he cannot 
dispute the right of the other party to obtain from 
the Court an order of reference under that provision 
of the Code when a difficulty arises at a later stage 
of the proceedings which has not been provided lor 
by the parties, as for instance, where one of the 
arbitrators refuses to act In such a case the Court 
is competent to appoint under paragraphs afresh 
arbitrator in place of the one who has declined to act. 


Bhagwan Dass v. Gurdayal, 64 Ind. Cas. 459; 19 A. 

L. .1. 825*, followed. 

Bala Pcttabhirama Chetti v. Seetharama Chetti, 17 

M. 498: 6 Ind. Dec K. e.) 84*, referred to. 

Ahmad NoorKhan v. Abdur Rahman Khan, 54 Ind. 
Cas. 866; 18 A. L. J. 76; 1 U. P. L. R. (A.) 17, 
distinguished. . 

Appeal from an order of the Officiating 

Subordinate Judge, Allababad, dated the 

19th August 1921. , 

Dr. S . M* Sulaiman and Mr# Iqbal Ahmad t 

for the Appellant. 

The Hon’ble Mr, N, P. Aathana , for the Re¬ 
spondent. 

JUDGMENT.—In this cate an order of 
refexenae outside the Court was made to 
two arbitratera and an umpire. Both the 
arbitrators beiDg Vakils of this Court and 
the umpire being a Barrister formeily of 
this Court. No order of referenoe was 
found necessary or was in fast obtained 
under paragraph 17 of the Second Schedule. 
We do not know why, but presumably 
beoause the parties were reasonable men 
of business and they did • not aonsider it 
necessary to waste time and moDey in 
obtaining an order when they were entirely 
agreed about the procedure. The arbitration 
■was begun but unfortunately it fell through 
owing to one of the arbitrators declining 
tO' act. Whereupon the present appellant 
applied to the Subordinate J'pdge of Allah’ 


abad for an order of referenxe under para^ 
graph 17, and for an order under para- 
graph 5 appointirg an arbit rater in the 
place of the Vakil who had retired. The 
learned Judge took a very narrow view 
of the matter. He held that be wbs un¬ 
able to appoint a fresh erbitrator, because 
there was no provision to tbat effect in 
the deed cf agreement, and that it was 
not proposed to appoint aDy body who was 
spesifically named in that deed of agree¬ 
ment. If it were necessary we should ba 
prepared to hold that the words in para¬ 
graph 17, sab-clause (4) (which enables 
a Court to make an order of reference to 
a particular arbitrator at the time of 
61iDg the reference) if there is no sn#h 
provision and the parties #annot agree, 
cover* a «a 3 e. where there has been a 
provision for a particular arbitrator who i 
is either dead or retired. If he bai died 
or refused to act, it is as though there 
ware no provisions, but apart. from that 
we think that the cafe ii entirely covered 
by the decision in the rather curious case 
of Bhagwan Bast v. Qurdayal ( 1), and pxr- 
tiiularly by the prinaiple laid .down in 
that case which weentirely endorse : where 
b pariy has gone to arbitration iu a cue 
in whioh if it had refused to go to arbit- 
ration an order of reference would have 
been made under paragraph 17, it is too late 
for him, when a difficulty arises at a 
later stage of the proceedings which has 
not been provided for unless an order of 
reference has teen made, to disputs the 
right of his opponent to obtain an order 
of referenoe under paragraph 17. ibe 
decision in the ca«e of Bala Pattabhirama 
Chetti v. Seetharama Chetti (2) really 
supports the appellant, although the harried 
Judge did not seem to think it applicable, 
and the dec’sion which he followed, namely 
the case of Almad Near Khan v. Abdur 
Rahman Khan (3) to which a member of 
this Benoh was a parly r„nd which both 
of us endorse, has nothing whatever to 
do with the que3tion raised in this oase. 
The appeal must be allowed with costs 
and the matter sent baok to the bub- 
ordinate Judge with directions to file the 


(1) 64 Ind. Cas. 459; 19 A. t . J. 823. 

(2) 17 M. 498; 6 Ind. Dec. (n. s.J 345. 

(3) 54 Ind. Cas. 366} 18 A. L. J. 76; 1 IT. P. b. R. 

(A.) 67. 
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Agreement of reference and to prooced 
with the appointment of the arbitrator in 
accordanca with the provisions of the 
Schedule. 

W. H. Afpe il olU.xccd, 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 130 of 1920. 

February 18, 1921, 

Fresent: — Mr. Justice Lealie-Jones 
and Mr. Justice Broadway. 

KAKA SINGH— Judgment Debtor — 

Appellant 

ve'sut 

LAOHHMAN DAS—Decree Holder- 

Respondent. 

Decree, construction of—Execution of decree —Court, 
duty of. 

T. and L brought pre-emption suits. The Court 
passed decrees in favour of both. T. was held to 
have the prior right to pre empt and was directed 
to pay the price of the property in suit within a 
specified time and get possession. If he failed 
his suit was to stand dismissed. The decree in 
favour of L. stated that on T.’s default, he should 
get possession on making the required payment, 
and the vendee should pay him the costs of the 
suit, T. paid the amount and obtained possession. 
L. sued out execution for costs :— 

Held, that the terms of the decree were quite 
clear and that under it the payment of costs to 
L. was made conditional on his being able to act 
on the decree and obtain possession, [p. 741, col I.] 
Obiter —It i9 the duty of a Court executing a decree 
to look, in the first instance, at the decree, and if the 
terms of tho decree are clear and unambiguous, 
the Court is bound to give effect to it, even 
though it may regard its provisions as erroneous, 
[p. 740, col. 2.J 

Letters Patent Appeal from the order passed 
by Mr. Justice Seott>-Smith, on the 10' h 
June 1920, in Civil Appeal No. 44 7 of 1920. 

Messrs. B. P % Ehotla and Qhulam Batul % 
for the Appellant. 

L»la Amar Nath Ohona, for the Re¬ 
spondent. 

JUDGMENT.—This is an Appeal under 
tlause 10 of the Letters Patent against a 
judgment of SeottSmifcb, J. 

The fatta are brit fly these. Kaka Singh 
purchased a half share in a house from 
Mangal Sain. On the 25th July 19.18 
Laohhman Das filed a suit for pre-emption 
and on the 31st July 1918 Tahl Das filed 
a similar suit. Kaka Singh did not enter 
an appearance and ex parte dearees were 
passed in favour of the pre-emptors. Tahl 


Das was held to have the prior right to 
pre-empt and was directed to pay the sum 
of Rs. 1,000 into Court within cn9 month 
and a failnre on his part to make (his 
payment was to result in his suit being 
dismissed. In the event of Tahl Dae not 
making the payment, it was ordered that 
Lashhman D&s was to be entitled to get 
possession of the houqe on payment of the 
said icm cf Rs. 1,000 within odo month 
from the date of Tahl Das's default. The 
jadgment of the Court passing these decrees 
•onsluded with a direoiion that the vendes 
was to pay the «osts of the pre-emptors. 
Tahl Das paid up the Rf. J,0C0 within 
the prescribed period and chained posses¬ 
sion of the property. The decree in favour 
of Laohhman Das, therefore, basama ineffec¬ 
tive. He, however, sued out execution 
for c;6ts which he claimed had been decreed 
to him whether or not Tabl Das made a 
default in payment of the Rs. 1,000, The 
Courts below held that Lashhman Das wns 
entitled to the sosts, and in ocming to 
this exclusion tbe judgment in the cases 
of pre emption baa keen relied on. It is* 
however, the duty cf an Executing Court 
to look, in tbe first instance, at the decree 
ard if the terms of the desree a*e olear 
and unambiguous, an Executing Court >is 
bound to give effect to it, even* though 
it may regard it as erroneous. This 
principle has been correctly laid down by 
the learned Jndge in Chambers and is not 
attacked in the appeal before ns, Mr. Beni 
Parshad Khosla for tbe appellant, however, 
oontends that tbe decree under sonsidera- 
tion is perfectly clear and unambiguous. 
Mr. Amar Nath Chona for the respondent 
agrees that this is eo. The decree is in 
the following terms :— 

Bagair hazri mudda alaih mushtri p*sh 
hua. Huham hua hi yahtatfa huham hiea ha 
zariye ate teal wali Tahl Dat muddai 
nitf hitsa mahan mutadawiya boshart 
adaigi eh hazar rupeya andar eh mah basil 
hare. Warna uaha dawa hharij tasuwaar 
hog a, hionle woh p atda digridir hai , Jab 
Tahl Lae ht tarf se waada hhtlaft hotte 
to Lachhman Das mudda i muqadama has a 
mustdhiq hoga hi phir ttoh eh mah he andar 
ek hazar rupeya dokhil harke digri . dzhhal 
nisf hissa mohan mutadauiya hasil hare 
aur mablngh yah tad rupeya . athh . anna 
muddaialaih mudai ho ada hare . 


INDIAN OASBS. 


V.l. LXVin 

MAFIZUDDIff ©, M03AIIM4D TILAtt. 

s It a gems to us that the ter m3 of this 

deoree are quite elear and _ that nnde * 
the payment of ooata to La.hhman D 
was made conditional on hw beins: able 
to aet on the deoree and obtain P MB ® 8 ’ 10 " 
of the boon on-payment of .the tls. *. UJU » 
in other worde, that jnat as L‘*hhman 
Dar’e right to get possession of the bouse 

was dependent on Tahl Das m# * 

default eo was hie right to goats dependent on 

the same default. , 

We think that this is not only elear bat 

equitable, for Lachhmau Das’- Tl « ht t( J 
pre empt wa* dependent on the failure 
Tahl Das to exercise bis superior ngb . 
We accordingly feel constrained to aciept 
this appeal with ooata throughout. 

Wi' 0. A. & *. H, j 

Appeal accepted. 


n\ 


CALCUTTA HIGH COURT. 

APPA4L F»OM APPBLL4TC DlORE* No. 3 hi 

or 1919. 

Maroh 15, 19 a 2. 

preient :—Mr. Justise Newboald. 

M AFIZUDDIN HOWLADAR — Plaintiff 

Appillakt 
t ertut 

MOHAMMAD ISLAM OHAUDHUBY 
AND orasas—DerrsoasT— Riiposdsnts. 


Benamidar— Suit for recovery ot poMM.um 
A benamidar can maintain a suit for recovery of 

P °* 0 rtraya„ v Shro W °“’ 9 £ 

^b N P .»^!ry 6 9 «« J Bur. U T. 

122, 46 I. A. 1 (P-C_). f ° ll0W d e eire , o{ the Sub. 

Appeal »gai . Q oar t t Ba.kergaoj, 

ordinate Jn 8 . Nowem ber 1918. reversing 

Omrl - B 

Dr Sarat Chandra B>stk (with him Babu 
Suresh Chandra Talukdir), for the Appellant. 
—The lower Appellate Court diem.saed my 

suit on having some to a ta*«« tha 
question of benami to that 
Court. In this the lower Appellate Gou t 
ha. clearly erred. It .has beeo held that 

a bmamidar sao maintain a suit fo 
of po.sas.ion and so my suit should not 

bfcve been dismissed. R* ereute m y 


mids to Our Narayan v. Sheo Lai Singh 

^ Babas Ountdi Ch iran Sen and Birai Mohan 
UaiunUr , for the Respondent, did not oppose 

bat sabmitted that the bene5.ial owner might 

be addsi as a party at the hearing of the sase. 
Dr. Sara* Ohanira Bisah not tailed upon 

l ° JUDGMENT.—The plaintiff brought this 
suit for establishment of bis title to the 
disputed land and resovery of khas possession 
of it elaiming as anstion-porsbaser at a 

revenue sale. . . __ 

Ooe of the pleas taken id defense was 

that the plaintiff was a benamidar The 

first Court desided this issue and the other 

issues raised in the plaintiff’s favour and 

granted him a deiree. Ou appeal the 

lower Appellate Court cams to a sontrary 

deeieion on the issue of bemmx and on that 

ground alone dismissed the suit. It has bean 

held, however, by the Judi.ial Committee 

of the Privy Oonn.il in the oaee of 

Our Naravan v. Shea Lai Singh U) 

that a benamidar can maintain a suit for 
reeovery of poseeseion. The lower Appellate 
Court having dismissed the so.t solely on 
the fiodiug that ihs plaintiff as a mere 

benanidar eannot maintain the T*’ ease 
judgment mot be reversed and th» eaee 

remanded to him for the de.ieion of the 

other ie»uM thftt ariee id the ease. 

The learned Vakil for the respondent 
does not 'dispute the .outent,on now raised 
0D bsbaif of the plaiotiff-ep oGUot but 
a^k§ that at the re bearing of me appeal the 
beneficial owner may aho be made ft party. 
I ia o make no order in thi* matter when 
the beneficial owner is not before me. II 
will be open to him to make aafh a 
apoH.ation in the lower Aopellate 0o “ rk - 
Toe appeal is asoirdiugly de.reed and 
the judgment and ds.ree of tae lower 
Appellate Court are eet aside and the case 
femaoded to that Court for re hearing and 

^The "appellants entitled to a refund of the 
Court fee paid on the memorandum of appeal 
under se.tion 13 of the Court Pee. Ast. 

The parties will bear their owa eoits 

of this appeal. decreed. 

B H. 


<„ 49 Ind. Oas. I, 23 0. W. N. 5U, 17 A L. J 88, 
n .\ f T i aj. q r. VV. 3^o; l IT. P. u* V 

« C.'s^'uVor L T. I 22 i 48 L A. 1 <F. 0 .). 
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LABOR. ELECTRIC BtJ/PLY CO., LTD. U. BOMBAY MOTOR AND CYOL. C0.« tiHOI* 


LAHORE HIGH COURT. 

Civil Revision Pirmos No. 7^0 of 1921, 

; November cO, 1921. 

Present :—Mr. Justice Harrison. 

The LAHORE ELECTRI C SUPPLY Oo, 
Ltd.— Dependant — Petition e& 

t ersut 

The BOMBAY MOTOR and CYCLE Oo. 
LAHORE— Pl«ixtipf —R.«pondkni\ 

Civil Procedure Code (Act V of 1008^, s. 115, O. 

XXXIX, r. 2 —Temporary injunction, nature of _ 

Interlocutory injunction—Revision, 


oatiion far revision, which has been very 
ab’y argued by Caunsel on bath sides. 

The main contention of the petitioners is 
tba. this is not an injunction of the fype 
contemplated in O. XXXIX, r. 2; 
that not only is it mandatory in form bat it 
doei not maintain or restore the status quo 
at the time the oause of action arase. It is 
nrgei in addition that the suit does not 
1 e at all and this on the strength of two 
Eoglieh rulings. It is contended that where 


An injunction under r. 2 of O. XXXIX of 
the Civil Procedure Code whether it is one re- 
straining a party from altering the position of 
affairs or directing it to restore the conditions which 
prevailed at the time the cause of action arose, must 
not go farther and must not create totally new’ state 
of things. >”p. 743, col 2.] 

Rasul Karim v. Pirbhai Amirbhai, 24 Jnd. Cas. 
625; 38 B. 381: 16 Bom. L, B. 288, referred to. 

Whether or no an injunction in mandatory form or 
a “true” injunction in mandatory form is within the 
scope cf O. XXXIX, it never is if it creates 
a totally new set of conditions, [p. 744, col. 1.] 

In revisions the question of substantial justice 
arises more truly when a case has been decided and 
where the High Court is of opinion that any technical 
error, which might have been urged in an ordinary 
appeal, is not a sufficient reason for interference in 

revision unless injustice has been caused thereby or 

the petitioners have been prejudiced, [p. 742, col. 2.] 

• PefitiOD, under section 44 of Ac5 VI of 
19i8, for revision of an order of the District 
Judge, Lahore, dated the 2nd November 1921, 
revetsing that of the Subordinate Judge, First 
Class, Lahore, dated the let July 1921. 

Lala Burga Das, for tbe Petitioner. 

Mr. Jai Qcpal Sethi , for the Respondent. 

JUDGMENT.—Tbe Bombay Motor and 
Cycle Compary instituted a suit cgairsfe tbe 
Lahore Eleotrie Supply Company for specific 
performance of a contract, which they allege 
to have been made for tbe supply of eleetrie 
power to tbeir new prezniees in Labor?. 
While tbe euit was proceeding the plaintiffs 
applied to the Subordinate Judge for a 
mandatory injunction under O. XXXIX, 
r. 2 directing the defendants to make 
the necessary connection and to supply the 
power at once. This the Sub-Judge refused 
to do and on appeal the District Judge 
parsed an interlocutory temporary mandatory 
injunction direoi ng tbe connection to be 
made. -From that order the Lahore Electric 
Supply Company has precented this appli- 


a statute provides a special penalty for tbe 
infringement of the conditions on which a 
licence is given to a publio Company, a private 
individual conDot obtain redresi for breach 
of those conditions by mean3 of an ordinary 
Fu\t, and C)on3fl points to section 42 of tbe 
Efe itncif y Act and explains that criminal pro¬ 
ceedings are at the present moment pending 
against his client. It appears to ire that 
th's seoord point hardly arims at this stage 
though it oan doubtless be urged in the main 
case, acd what has to be seen is whether the 
injunction issued does or dees not comply 
with th3 conditions laid down in O. 
XXXIX, Counsel for the respondents urges 
that all that has been done ie to restore the 
status quo, that anyhow if the appeal lay to 
the Disircfc Judge there could be no ground 
for revieior, however illegal tbe order be 
passed might be, that the misuse of discre¬ 
tion is no ground fir interference, and, 
finally, that substantial justice has been 
dene and that the rulings of this Court lay 
down that where this is the cave the order 
should be allowed to itand. The question 
of substantial jaitise arises more truly when 
a cme has been decided and where the 
High Court is of opinion that aDy technical 
error, which might have been urged in an 
crJinary appeal, is not a sufficient reason for 
mteifarencs on revision unless injustice has 
been caused thereby or tbe petitioners have 
been prejudiced. Counsel, however, contends 
that the true test of whether or no an applr- 
cation for revision lies is not the subslanse 
of the order bus the aapaci>> of the Judge to 
entertain the appeel in wbijh he has passed 
such order, o-, in other words, that if an 
original Court refuses to pass an order 
which it believes to be illegal, on an appeal 
from euoh refosel bsing presented to the 
District Judge, provided the District Judge 
be capable of hearing that appeal, the High 
Court has no power to interfere even If a 
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and which tan ba worded either way. 
iostance. in a Bait osnteming an easement a 
party ask, to have a .artelo window kept 


•wholly illegal order be pasBed. This goaa 
very mu>h further than any of the rulings 
whioh have been quoted, and if it be estate 
liahed that the Disriet Judge ha« exercise i 
a jurisdiction not vested in him and has acted 
illegally or with material irregularity, hit 
order must be aet aaide as laid down in 
section 115, Civil Procedure Coda. The real 
question ia whether this mandatory lnjuna- 
tion can be fairly eaSd to maintain or restore 
the ttatui quo at the time the cause of 
action arose. The position between the 
parties ia that the plaintiff tirm addreiBed 
the defendants and asked them whether they 

would be in a position to supply P ow f r 
the premises to whioh they contemplated 
going. The manager replied that anbjeit to 
eertain limitations he would supply the P’" sr - 
Subsequently, the defendant 6rm alleged that 
they were unable to comply for various 
reasons. They stated that the manager had 
exceeded his authority in giving the assur¬ 
ance and, therefore, declined to carry ont the 

undertaking given by him. The 
contend that as they had been supp isd with 
power for many years in their old P r8a,,BB »- 
the continuance of that supply in the new 
premises is tantamount to maintaining the 
,tatu, quo existing at the time the alleged 
default or breach was committed, that they 
are asking for nothing new and, therefore, 
the injunction passed complies with the pro¬ 
vision of O. XXXIX. Counsel for the 
defendants has argued that under no aircn • 
stances can a mandatory injunction issue 
and he relies on the very inst.uitive judg¬ 
ment of Beaman, J.. in Sami f«" m 
Pirbhoi Amirbhai (I). As against this 
there are two Division Bench rulings of 
Madras and Calcutta to the effect tha, a 

mandatory injunction may • erta, ° 1 flow or 
It is not netesaary for me to folio 

dissent from any of these ralinga a 
in troth the divergence of opinion ib 
more apparent than real, for Beaman, J; 
was earefal to explain that w a 
approved of and eooeidered illaga 
‘true’ mandatory injanetion in the eeneei of 
a final injunction in mandatory form a 
not every and apy, interlocutory • 

which it may be more eonvement to express 
in mandatory rather than prohibitory langnag 


ill U lad. OwI. 626, i»8 B. 881; 16 Bom. h, B. 288, 


party Ti 

opan until Ihe-detieion o! the nxni. It ia 
optional to the Court to order the other side 
to keep the window open or forbid it to 
does it and the former ia not a true mandatory 
ininnation in the sense in which the wordsarc 
used by Biaman, J„ for it ia not final It is 
also pointed ont in that judgment that a 
great objietiou to all mandatory injunctions 
is that it ia almost impossible to avoid pre¬ 
judging thereby the final dec s.oo and thia 
more especially in suits for apec.fi. P«f~«. 
ance whers it is optional to the Court to 
order each specific performanos or to award 
damages. If the .pacific performance ha. 
been ordered by an interlocutory injunction it 
follows almost neoassarily that if the plaintiff 
does succesd. the poi.ibUity of awarding 
damages in the alteroativa will not even be 

considered. To thie however the answer 

appsars to me to be that O. XX 
not lay down that a Court mast pass an 
injunction, for full discretion ia allowad and 
I presume that uo Court would ever pass an 
injun.tiuu giving the specific reUfpriyed 
for in tho plaint or aoy part of it, unleis it 

wera iatisfied that if the 
eventually to prove successful. *t would 

decree eu.h speo fio performan.e andnot 

pecuniary damages. However all the author 
Sties are agreed that whether the injunction 
be one restraining a parly fr m altering the 

position of allure or dire.t.ng lt to ' B3 ‘°™ 
the conditions whioh prevailed at the time 
the cause of action arose, that order must not 
go farther and must not orsate a totally new 
State of things. Mow, this ia exactly what the 
order of the District Judge appsare to me 
to have effected. The premises in whieh the 
pla'iniff* now earry on. business, have never 
had the connection or the po «er to which 
the plaintiff, claim they ara entitled. It 
eannot, therefore, be truly said that *o °rd«r 
which compels the defendant firm to eonneot 
these premises with the source of supply 
for the first time restores the pre-existing 
any mote than it maintains the present 
condition of affairs. The cnpply of eleetn- 
eity is not like an over-ooat which a man can 
taka with him from one house to another 
and the connection of premises is . deBait. 
act. which totally and red,.ally alter, he 
character of those premie® >n a molt im* 
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portanfc particular. It appears to me, there* 
lore, that whether or do an iDjuootion in 
mardatrry form or a “true” irjoEction in 
mandatory form is within • the tc^pe of O. 
XXXIX, it «ertaioly never is if it abates a 
totally new set of conditions. 

The learned District Judge appears to have 
been influenced more especially by the equit¬ 
able nature of the plaintiffs’ claim and the 
Stave difficulty the firm must experience in 
carrying on business without the necessary 
supply. Even if it be granted for the sake 
of; argument that the contentions of the 
plaintiffc are true and that they would not 
have moved to the new premise? had they 
Dot believed that they would be given 
the connection which they required, and 
that that connection was promised by the 
. manager, and even if it be admitted that 
it is practically impossible for them to carry 
o» business under the present conditions, no 
sufficient reason hac been made oat for the 
granting of this injunction until the care is 
concluded and it is proved that the manager 
had anthrrity to give that promise and to bind 
the defendant Company. The fao.'s are very 
nearly as if. a plaintiff were to come into 
Court and tay : “I am sniog for Re. l.CGO; 
my claim is good and true and jnefc, I am 
threatened with bankinptcy for want of this 
cum of money, and, therefore, I ask for an 
injunction directing the defendant to pay 
ever this sum until the decision of the cuit 
and I will retarn it if I lose.” In each a cate 
the plaintiff does not pretend that he had the 
Rr. 1,0C0 before he instituted the sait but he 
contends that he is entitled to receive it. So 
here the plaintiff dees not iay that the con- 
neoticn wbioh be. er joyed has- been taken 
from him and that it should be restored until 
the enit be decided, but that an entirely new 
connection to entirely new premises shcnld 
bei given to him because he is etffjriDg a 
grievous injury. Under these circnmstancer, 
however- grievous the injmy may be, and 
however true and just the plaintiffo’ claim . 
may finally be shown to be, he cannot be 
given the relief he seeks until he has proved 
his setae* I find,- therefore, that the District 
Judge • has., acted without jurisdiction ia 
passing an order which is not covered by - 
0 /.*j XXXIX,. r. 2, that he has gone 
begond the scope of that rule and has soled 
with material irregularity in doing 8 o and in • 
diresting the defendants to establish a totally 


[IMS 

new set of conditions by wbaf purports to-be** 
an interlocutory temporary injunction re- 

atorirg the state of thiuge which never 
existed. 

J* therefore, aecept the revision and set * 
aside the order of the District Judge. Tbe 
costs of the petitioners-defendants will be 
paid by tbe respondents throughout, 

z. k. & 8, d, Eeriiion accepted," 


PATNA HIGH COURT. 

Letters Patent Appeal No. 75 of If 21. 

Mey 17, 1922. 

Present:— Sir Dawson Afiller, Kt , Chief 
Justice, and Justice Sir B. K. Mnllick, Kt. 
S'R L. E. RALLI and others—Defendants 

— Appellants 

rersug 

A. H. FORHES— Plaintiff—Respondent. 

Estoppel, principles of—Lease for building purposes 
—Presumption oj permanency. 

Where the owner of a plot of land by bis own 
aot or representation creates or indnoes in the 
mind of his tenant a mistaken belief - that he has 
a permanent interest in the land and may safely 
build thereon and the tenant, relying upon the 
act-or representation so made, treats hia interest 
as permanent and incurs expense in building which 
he would not otherwise have done,-the owner cannot 
afterwards be heard to deny the truth of that which . 
he represented, [p. 749, col. 2 ] 

Estoppel may arise by reason of either a decla¬ 
ration, an act or an omission, but in either case 
there must be an intention on the part of the 
person, against whom the estoppel operates, to 
cause or permit a belief in the mind, of another.. . 
In the case of a mere omission no snch intention 
can well be imputed unless the true facts are 
known to the person whose omission is in question, 
but wherei there is a deliberate d eclaration or cot 
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causing or permitting suoh belief and induoing 
another to act upon it, it must be presumed that 
each declaration or aot was intended to have its 
ordinary and natural effect upon the mind and 
actions of the other party, [p. 7'0, col 2.] 

Sarat Chunder Dey v. Qopal Chunder Laha , 19 I, 
A. 208| 20 0. 296; 6 Bar P. O. J. 224; 10 lnd. Deo. 
(N-B.1 201, P. 0.) referred to. 

Obiter .—Where a lease has been granted for 
building purposes and no term is specified in the 
instrument, if the buildings contemplated or in 
fact ereoted are of a permanent nature, the pre¬ 
sumption is that the interest granted was a per¬ 
manent one But no suoh presumption can out¬ 
weigh the aotual terms of the lease itself, [p. 748, 
col. 1.] 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Roes, dated the 19th 
July 1921, reversing that of the Offiiating 
District Judge, Purneah. 

Messrs. Manuk , S. P. Sfn, and B, N . 
Mitter % for the Appellants; 

Messrs. P. K. Sen , and L . if, Oanguli , for 
the Respondent. 

JUDGMENT. 

Millib, 0. J.—This is an appeal by the 
defendants under the Letters Patent from a 
decision of Mr. Justice Res’, dated the 19th 
July >921 setting aside a decree of the lower 
Appellate Court. 

Tte appellants; Me^rs. Ralli Brothers, are 
merchants oarrjiog on hue ines t in Calcutta 
and other plbojp. The respondent, Mr. A. H. 
Forbes, is the proprie’or of a large estate in 
the Puroea Distiict of this Province. The 
appellants are the lessees under the respond¬ 
ent of 4 bighas of land on the litter’s 
estate under an instrument dated the 22nd 
January 1891. 

On the 17th September 1917 the respondent 
instituted this suit as plaintiff claiming to 
ejeot the appellants and recover possession 
of the land. His case is that the lease 
wa3 a yearly lease and could be terminat¬ 
ed by him on giving six months’ notice, which 
was. duly given, but the appellants refused 
to-give np possession. It is the appellants’ 
eaee, fir3t, that the lease was a permanent 
lease, or, 9eoondly, if the instrument doei 
not bear this interpretation, that they had 

the-acta and repre eotation* 
pf Mr, Forbes to believe that they had a 


permanent interest in the land and that 
acting tbereoD, and in good faith, they had 
erested permanent buildings on the l*nd and 
established a business connect'd at that 
place at considerable expense and that Air. 
Forbes was estopped from denying the 
truth of the representation. They rely 
upon the provisions of section 115 of the 
Evidence Act and the equitable doctrine of 
estoppel. 

The Munsif, before whom the case oame fer 
trial, was of opinion that the lease was a 
permanent one and not a lease from year to 
year and, further, that Mr. Forbes bad induced 
the appellants to build upon the land at con¬ 
siderable expense by representing that Messrs. 
Ralli Brothers had a permanent interest and 
was estopped from denying the truth of the 
representation. 

On appeal the Officiating District Judge 
affirmed the decree of the Mansif and dismis¬ 
sed the appeal. 

A eecond appeal to this Court was argued 
before Mr. Justice Ross who was of opinion 
that the lea?e created a yearly tenancy only 
and not a permanent interest intbel»nd. 
On the question of estoppel the learned 
Judge held that, as the written lease was 
plain and unambiguous in its terms, there 
was no room for mistake and, as the lease 
was not a permanent one, no statement 
about it by Mr. Forbe9 could make it so. 
Be farther considered that there was iu 
fact no representation that the lease was a 
permanent lease and that no opinion express¬ 
ed by Mr. Forbes could alter the nature of 
the estate taken under the deed and that 
there was no estoppel. 

From this decision Messrs. Ralli Brothers 
have appealed under the Letters Patent to 
this Bench, It ic contended on their behalf, 
first, that the lease in fast grants a 
permanent interest and, secondly, that upon 
the fasts found by the lower Appellate 
Court, which cannot be questioned in second 
appeal, the respondent is estopped from 
denying the truth of the representation 
made by him as found by the lower Appel¬ 
late Court, aod that it wa* not competent 
for the learned Jodge of this Court by 
his decision to arrive at a different 
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coEolxnion of fatt and base his decision 
thereon. 

Itis necessary, therefore, to consider in some 
detail the fact? alleged by the parties and 
the conclusions arrived at by the Odioia v .iog 
District Jadge in first appeal. The leisa 
in question is dated the 22od Jane 1894 and 
was registered three days later. The lease 
itself has been put in evidence and the 
kabuliyat executed by Mr. Acatos, the Agent 
of Messrs. Ralli Brother?, has slio been 
proved and admittedly oontains the terms 
of the lease. It provides as follows :— That 
whereas lard ie reqaired by me Mr. Acatos, 
Agent of Messrs. Ralli Brother?, Sahebgunge 
Agency, for the purpose of erecting bnildiDgs, 
putting u? P'ess, etc. for trading, I, the 
aforesaid Agent agree to lease from Mr. A. H, 
Forbes, executor to the estate of the late A, 
J. Forbe?, 4 bighat of land for the above 
purpose measured with the local rod of 4o 
cubits of IS inobei situate in Mauza Pokhar, 
Pargana Snltanpu-, Thana Matiari in the 
District of Purnea and adjasent to the 
Forbcsgnnj Railway Station on the following 
terms, vie , from year to year at an annual 
rental of R*. 45 rer high* or total rental of 
Rs. I£0 and to pay Z^micdai i Ddk oass as well 
as all legal secies peyat 1 j at present and whish 
may hereafter be enforced by Government 
beginning from the agricultural year I30i 
M S.” The second clause provides for pay¬ 
ment of the cental by qusrterly instalments. 
The third ol^uce restrists the tenant from 
catting down or selling any trees on the 
land without the sanation of the lessor 
under penalty of paying Rj. 10 per tree or 
more according to the value thereof. The 
fourth clause provides that if at any future 
date the area of the land under the lease 
should be found by measurement to be in 
excess of the area leased the tenant should 
nay rent for the excess according to the 
highest rate then prevailing. The fifth clause 
provides that the nominal lessee, Mr. A.*toe, 
shall have no right to transfer except to the 
name of Messrs. Ba'H Brothers or to sell 
any portion of the land without the written 

authority of the lessor The sixth and list 
clause oontains the boundaries and dimensions 
of the land settled. to 4 

By section 106 of the T.ansfer of Property 
Act in the abeerca of a contract or local law 
or ieage to the contrary, the lease of im¬ 
moveable property for agricultural or manu¬ 


facturing purposes shall ba deemed to ba 
a lease from year to year terminable by six 
months’ notice by either party. But where a 
lease has been granted for building purposes, 
and no term is specified in the instrument, if 
the buildings contemplated or in fact erected 
are of a permanent nature, the Courts in 
this country have generally presumed that the 
interest granted was intended to be a perma* 
nent one. The present leaso purports to be a 
building lease and buildings have in fact been 
erected of a permanent nature but the terms 
are state! to be from year to year at an annual 
rental of Rs. 45 per bigh'r, and some years 
later, to wards the end of lb>03, Mesra. Ralli 
Brother?, although they tonsiderad, as was 
found by the learned District Judge, that they 
had a permanent interest in the land and 
might safely ereofc permanent buildings thar^oo, 
nevertheless, owing to a sartain vagueness in 
the terms of the lease, approached the lessor 
before doing so. Accordingly on the 31st De¬ 
cember 1^03 an interview took place between 
Mr. Forbes and his agent, Mr. Duff, on the one 
hand and Mr. Oarras representing Messrs. 
Rilli Brothers on the other. The purport 
oi what took place at that interview was 
given in evidence by Mr. Oarras and was 
accepted by the learned Jadge. At the 
request of Mr. Oarras the result of what 
took place a k . that interview was redused 
to writiag and is contained in a letter 
written to Mr. Carra9 by Mr. Daff the same 
day. The letter is in these term]:— 

Snltanpnr, 

31 12-190 \ 

Dear, Mr. Oarras, 

Referring to your convorsation of tbic 
morniDg with Mr. Forbes and myself I write 
at your request to say that tb© lease 
executed by Mr. 0. Acatos dated the 22ud 
June 1894 is a permanent lease and gives 
you the right to erect buildings but it 
does not entitle you to hold at a fixed rate 
and the rent i* liable to enhancement after 
proper legal notios. If your firm desires to 
have a permanent lease at a fixed rate of 
rent I will bs glad to see the proposed 
draft of lease and to show it to Mr. 
Forbes. In the meantime you can com¬ 
mence the house if you like to do so. 

Tours sincerely, 

(Sd.) PATRIK DUFF, 

Manager, Sul tan pur Estate, 
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The evidence of Mr. Garras, which was 
accepted by the learned District Juige, 
wa9 to the effect that he wanted to construct 
a permanent building for hia residence on 
a portion of the leasehold land and, on 
referring the matter to his prioeipalj at 
Calcutta, was inatraated that the point ehoald 
be made quite alear as to whether the lease 
was a permanent one or not. He aojordingly 
interviewed Mr. Forbes and his manager 
Mr. Doff, when a conversation toik plaoe 
between them the sabstanae of which was 
embodied in the letter of the 31st Deasmber, 
Mr. Doff was not aalled as a witness. Mr. 
Forbes, however, was aalled and apparen'ly 
denied all reoolleation of the matter. It 
was.fonnd as a faat that the letter aaaar&tely 
represented the snbstanoe of the aonversation 
between Mr. Forbes and his agent and Mr. 
Carras and that the letter was written 
nnder the direations of Mr. Forbes. It 
appears that at this time Messrs. Ralli 
Brothers wished to have a permanent lease 
at a 6xed rent and it is char from the 
latter that the question whether therent was 
6xed or liable to enhanaement was disaassed 
at the interview, and the agreement aozne 
to was that the lease was permanent bat 
did not entitle the tenant to hold at a 6x»d 
rate’cf rent. It appears farther from the 
Muiia if’a judgment that a nazarana was 
pfcid- by the lesEeec in respaat of the building 
whiab was aommenaed sometime in January 
1904 and completed in May and, from a 1 itter 
written by Mr. Duff to Messrs. Ralli Brothers' 
Solicitors on the 23rd January, it appears 
tbat> before boi dicg the lessees had aalled 
for the lessor’s title-deeds. This litter 
refuses to produae the title deeds stating 
that matters of greater importanse than 
the lease of a few bights of land were 
constantly transacted in the lessor's estate 
without the production of saah papers and 
that there were no special title-deeds for 
the plot of land which Messrs. Ralli Brothers 
had held for the last nine years. It then 
^aya:.* Mr. Forbe®, therefore, dealines to 
produae such valuable papers as he holds 
and considers that the existing lease 
with the addition cf the sanation recently 
given to erect the bailding is sufficient 
for all requirements." It is found as a 
faat that the defendants woald never have 

k D |u^ ft ^ flD •obstruction of a masonry 
building at such a heavy ooet if they had 



uui uubKi ieu 


This appears 
Mr. Forbes 
the lessees 
subsequently 


u ° *° m °y 'oe reprecentaticn of 
the plaintiff and his manager referred to 
above. It is also found in terms that Mr 
Forbes gave Me^s. Ralli Brothers fully 
to understand that the lease of 1894 was 
a permanent lease and that they cocld 
coostruat buildings without ary fear but bad 
no right to bold the hnd at a fixed iate 
From lyC4 till 1916 the appellants remained 
in occupation paying the rent reserved 
under the lease. In that year the lf 3 , 0 r’a 
Kasheri or eatate-houee was unfortunately 

desireyjd by fire. He thereupon attempted 

to levy a toll upon eaah of his tenants at 
the rate cf 0-1-6 per rupee cf their 
rental for the purrose of re-building the 
Kaoherr. Whether the other tenants of Mr. 
Forbes submitted without protest to this 
procedure does not appear, but Messrs. Ralli 
Brothers definitely refueed to contribute 
their proportion and were undoubtedly 
within the:r rights in so doing. ~ 
to have given offence to 
who io Aug u it 1916 served 
with notice to quit and 
instituted the present suit. 

T have referred in some detail to the 
findings of the Additional District Judge 
as it is upon these findings that the 
determination of the question of estoppel must 
depend With regard to the appellant’* 
first aontention vie , that the lease is in f»,t 
a permanent one, in my opinion, the deci¬ 
sion of Rosa, J , now onder appeal was 
tight and that of the Additional Distri.t 
Jadge oannot be snpported. Admitting 
that a le.se granted for (he porpoee of 
bonding permanent stro.tures may be 
preeumed to pass a permanent interest. 

I do not fh.nk that eo.h a presnmption 
.an ootweigh the a.toal term, of the lease 
iteilf. The lease porports to be from year 
to year at an annnal rental of Be. 45 
per b,yha and this, in my opinion, .an only 
be ooostroed as granting a lease from year 
(o year even if the lessees have power to boild. 
Certain .asea were referred to by the 
appellants in support of their .onteotion on 
the first point- The first is that of Juhooree 
Lall Sahoov. Sir. B. Dear (1) bat that de.ision 
goe. no fnrther than this, that where the 


» 


(1) 23 W. B, 399. 
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land is given to a lessee for the purpose 
of building a house to live iD, withoab any 
term being fixed for the tsnaniy, the 
tenure of the house and land eannot be 
taken away from the lessee's heir or ht§ 
vendee as long as he continues to pay the 
rent. Tbe decision goes no farther than to 
raise a presumption of permanent in the 
ease of building leases where no term is - 
fired whish does not appear to me to be 
the present ease where the term is said 
to be from year to year. It was contended, 
however, that the words “year to year at an 
annual rental of Rs. 45 per bigha” meant no 
more than an undertaking to pay tbe rent year 
after year and tbe ca«e of Baja Fromoda 
Noth Boy v. Sri Qoiindo Ohcwdhury (2) was 
sited, where it was held that where a lease 
was given for building purposes tbe Court 
may well presame that it was intended to be 
a perpetual lease. The words used in that 
instanse were : You will pay the rent, etc. 

at the above rate Hit by hut year after 
year " and the following passage in the 
judgment of Ghose ard Bodilly, JJ-. 
was rclisd upon that even a lease stated: 
to be from year to year might be of a 
a parmanent nature : ‘ As a’raady noticed 

the .lease in this sase dsee not epetify any 
period daring whieh ik is to aubuefc. The 
land was to be held by the lessee from year 
to year at a certain yearly rent and in the 
event of a masonry building being erected 
on it the lesree wool! be liable to pay the 
prevailing rate, of rent. And it seems to us 
loolriDgAat the document as a whole, that the 
absence of tbe wordr, mouruii mukorrari and 
so forth whish are usually found in grants in 
perpetuity does not indifate that it 
was not the intention of tbe lessor ■ to 
grant a permanent lease.” If by this the 
learned Judges meant that the lease was in 
fast one from year to year the decision even¬ 
tually arrived at seems hardly consistent with 
that finding nor were the words from year to 
year in that part of the judgment a correct' 
reproduction of the words actually need in the 
lease. I do not think that a ohanae expression 
such as that relied upon and which may 
well have bsen made per incuri :m can 
have any binding foroa as an authcri* 
ty upon i he c iDstruotion of euob leases. 

In Sarada Krip> l Ua V- Ahhil Ohandra Eiswat 


(3) the lease whish was called a taluka patta 
recited that the tenant bad executed a k'gbuliyat 
in favour of the grantor and that the taluka 
pitta was granted on rent of Re. 1 from year 
to year. Then followed a aovenant in these 
terms : —“ You shall ereet homes npon the 
land and live there. If I have a personal 
neoe’flify yon shall relinquish the land and 
you will not be entitled to mate any objeo* 
tion.’* It was held that if there be nothin* 
either in the surrounding circumstances or in 
the instramsnt whish ereates the interest to 
show that it was intended to be otherwise, 
tbe inference is that a lease described as a- 
tilaka pitta was intended to.be permanent*- 
The word* in that ease “on rent of Re. 1 from 
year to year ” ware slearly taken as indicating 
msrely a yearly rent of one rupee aad having 
no referenee to the term demised, and no 
point appears to have been taken that they 
could bear any other interpretation. In the 
present case, however, tbelwords are different 
and appear to ms to indicate both a lease from 
year to year and an annual reutal of Rs. 45. 

I hold, therefore, that the lease must be 
construed as a yearly lease. At the sime 
time the oases to which reference hash sen 
made may well have raised a doabb in the 
mind* of the parties in this case as to what 
thair exact rights were underAhe instrument 
in qKSiion and this is not without im¬ 
portance ii emsidering the question of 
estoppel. 

In support of their plea of estoppel 
appellants rely upon the case of Jlamiden v. 
Dyscn (4) and contend that on the faotc 
found by the Officiating District Jadge the 
respondent is estopped from denying tbe per¬ 
manent natnre of their interest. The doctrine 
is thus expressed by Lord Oranworth, L. 0.» 
in that case:— 

“If a stranger begins to build on wy land 
supposing it to be his own, and I, P® r * 
oeiving his mistake, abstain from setting him 
right, and leave him to persevere in his 
error, a Court of Equity will not all° w m * 
afterwards to asssrt my , title to-the land 
on which he bad expended money on the 
supposition, that the land was his own, I 
considers that, when I saw the mistake 
into which he hal fallen, it was my duty 

(3) 41 Ind. Cas. 630; 28 C. L. J. 18; 21 C. W. N. 
903 

(4) '1866) 1 H.L 129; 12 Jur. (n. «.) 606* 1* 

B. 926; 149 B. B. 648. 


(2) 9 C. W. N. 463; 32 C. C48. 
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to be activeaDd to state my adverse title; and 
that it would be dishonest in me to remain 
wilfully passive on suth an occasion, in order 
afterwards to profit by the mistake whish I 
might have prevented. 

But it will be observed that to raise sash 
an equity two things are required, first, 
that the person expending the money sup¬ 
poses himself to be building on his own 
land ; end, sesondly, that the real owner at the 
time of the expenditure knows that the 
land belongs to him and rot to the person 
expending the money in the belief that he 
is the owner. For if a stranger builds on 
my land knowing it to be mine, there is no 
principle of equity whish would prevent my 
claiming the land with the benefit of all 
the expenditure made on it. Thera would 
be nothing in my sondust, active or passive, 
making it inequitable in me to assert my 
legal rights.” 

The respondent, on the other hand, son- 
tends that on the fasts found tha sate is not 
governed by the prinsiple there enoDsiated. 
The Lord Chancellor in thus stating the 
prinsiple deals only with the case where 
the owner of the land takes no active part 
in indnsing the tenant to build cr encourage 
ing him in the mistaken idea that be has 
a right to do so, bnt merely remains 
passive whilst he perceives the mistake. The 
reason why Courts of Equity ref rise to allow 
the owner of land to profit by sash a 
mistake rests upon the ground that it would 
be sonniviDg at diehonesty to permit him to 
do so. But in the case supposed where the 
owner merely stands by and does nothing, 
and afterwards eeeks to ejest the tenant 
there can be no question of fraud or dis¬ 
honesty unless the owner was aware when 
the building was erected that he had power 
to prevent it. In eueh a ease there eould 
be no obligation or du<y upon him to dis- 
slose that of which be was not bimeelf 
aware, and it is the attempt to take ad¬ 
vantage of this breach of duty or obligation 
which sonstitutes the dishonesty. Similarly, 
if the. tenant is aware that he has no right 
to build,, there is no obligation upon the 
owner to inform him of that whish he already 
knows, nor would it make aDy difference in 
auoh.a case that the owner was well aware 
of his own rights. The knowledge of the 
owner as to his power to interfere is, therefore, 
pssentia] where hie conduct is merely passive 


and he takes no astive steps to areate or 
induce a mistaken belief in the mind of 
the tenant as to the latter's rights, or as 
to his own acquiescence in or consent to 
the trespass. Lord Cranworth, L. C , did not 
in terms formulate any prinsiple indicating 
the factors whish would be necessary for 
the application of the doctrine where the 
owner by hie own words or asts intentionally 
•aused the tenant to believe that he was 
entitled to build or induced him to do so. 
But I apprehend that where the owner, 
being either ignorant of his rights or un¬ 
certain of their extent, by his own ast or 
representation sreatea or induces in the mind 
of his tenant a mistaken belief that he 
has a permanent interest in the laud and 
may safely build thereon, and the tenant, 
relying upon the ast or representation so 
made, treats his interest as permanent 
and incurs expense in building, whish be 
would not otherwise have done, the owner 
cannot efferwards bj heard to deny the 
trnth of that which he represented. To 
allow him to do so would, in my opinion, be 
opposed to the fundamental prinsiples of the 
dostrine of estoppel. For just as in the 
former ease the rightful owner most be 
deemed guilty of a dishonest acS if knowing 
an innoeent mistake has been committed 
he omits to sorrest it and afterwards 

seeks to take advantage of it, so, in the 
latter case if he actively assists in creating 
the mistaken belief in the mind of bis 
tenant whish the tenant asts upon io good 
faith, it would be sontrary to honest dealing 
if the landlord were afterwards to go bask 
upon his word, however, innocent his conduct 
may have been in the 6ret instance. 

The facts found by the majority of their 
Lordships in Ramsden v. By ton (4) did not 
bring the ease within the dostrine, but 
Lord Kingedown who took a different view 

of the fasts enunciated the rule thus :_- 

The rule of law applicable to the case 
appears to me to be this : If a man, under 
a verbal agreement with a landlord for a 
certain interest in land, or, what amounts to 
the same thing, under an expectation, created 
or encouraged by the landlord, that he shall 
have a certain interest, takes possession of 
such land, with the consent of the landlord, 
and upon the faith of each promise or 
expectation, with the knowledge of 
the landlord and witboat objection 
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by him, lays ont money uoon the land, 
a Court of Equity will compel the landlord 
to give effect to such promise or expeata- 
tion. This was the principle of the decision 
in Gregory v. Mighell (5) and, as I concsive, 
is open to no doubt.” 

Although Lord Kingsdown differed from 
the majority of their Lordships in his ap¬ 
preciation of the evidenae, his decision as 
to the principle to be applied has not, so 
far as I am awarr, ever been questioned. 

It was referred to by Sir Lawrence Jenkins, 

C. J., in the Municipal Corporation of Bombay 
v. Secretary of State for India (6) as a correct 
exposition of the doctrine and was applied 
in that cafe. Moreover, the application of 
tha doctrine of estoppel in this country, in 
bo far as it crea'es a rule of evidence, is 
governed l y Statute and finds expression 
in section 115 of the Evidence Act. Whe¬ 
ther there be, as stated by Sir Lawrence 
Jenkins, C. J., in that case, essential differ, 
eoces between the law <mb:died in the 
section and the equitable doctrine referred 
to, I do not propose to discuss, for full 
effect most be given in this country to the 
rule enacted by the section, which appears 
to me to do no more than embody in a 
compendious form the remit of the prioei. 
pies laid down in the decided cases. It 
is unnecessary, therefore, to refer in detail 
to all the English authorities which were 
referred to in argument. Section 115 of the 

Evidence Act provides as follows :— 

“When one person has, by bis declaration, 
act or omission, intentionally caused or per¬ 
mitted another pereon to believe a thing 
to be true and to act upon each belief, 
neither ho nor bis representative shall be 
allowed, in any suit or proceeding between 
himself and such person or his representative, 

to deny the truth of that thing.*’ 

It will be observed from the wording of 
this section that it combines the principles 
underlying the doctrine of estoppel' as enun¬ 
ciated both by Lord Cranworth, L. 0., and 
Lord Kingsdown in Ramsden v. Dyson (4,). 
The estoppel may arise by reason of either 
a declaration, an act or an omission, but 
in either oase there must be an intention 


(61 (1811) 18 Ves. 328; 11 R. B. 207j 34 E. It. iHl. 
(0) 29 B. 680} 7 Bom. b. R. 27, 
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on the part of the person against whom the 
estoppel operates to ciuse or permit a balie 
in the mind of another. In the case o 
a mire omission no such intention 
•an well be imputed unless the trne 
facts are known to the person whose omission 
is in question, bat where there is a del-birate 
declaration or act causing or permitting suoh 
belief and inducing another to act upon it, it 
most b j presumed that suoh declaration oi 
act was intended to have its ordinary and 
natural effect upon the mind and aftions 
of the other party. In onsidering the effect 
of this 6eition I cannot do hotter than refer 
to the case of Sarat Ohunder Dey v. Gopal 
Oh under Lain (7) where Lord Shand in dliver- 
iog the judgment of their Lordshipj of the 
Judicial Committee dealing with the case of a 

declaration or act observed : — 

“In regard to the first of these point*, 
the section of th9 Evidence Act by which the 
question must bs determine! does not maki 
it a condition of estoppel resaltiag that th9 
person who by his declaration or ait has 
induced the belief on which another has aited 
was either committing or seeking to commit a 
fraud, or that be was acting with a fu-l 
knowledge of the circumstances, and unier 
no mistake or misapprehension. The Court 
is not warranted or entitled to add any suoh 
qualifying conditions to the language of the 
Act; bit even if they had th9 power of thus 
virtually interpolating words ii the Statute 
which are not to be found there, their 
Lordships are clearly of opinion that there 
is neither principle nor authority for any 
such legal doctrine as would warrant this. 
The learned Counsel who argued the present 
case on either side were agreed that the terms 
of the Indian Evidence Act did not enact as 
law in India anything different from the law 
of England on the subjeot of estoppel, and their 
Lordships entirely adopt that view. The 
law of this ooantry gives no countenance 
to the doctrine that in order to create 
estoppel the person whose acts or declara¬ 
tions induced another to act in a 
ticular way mu3t have been under no mistake 
himself, or must have acted with an intention 
to mislead or deceive. What the law" and 
the Indian Statute mainly regard is the 


(7| 19 I. A 20*. 2d 0. 208; 6 Sar. P. C. J. 224i 10 
Ind, Dec. (w, s.) 201 (P. C.) 
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position of the person who was induced to 
act; and the principle on which the law and 
the Statute rest is, that it would be most 
inequitable and unjust to him that if another 
by a representation made, or by conduct 
amounting to a represents, has induced 
him to act as he would not otherwise have 
done, the person who made the representation 
ihonld be allowed to deny or repudiate the 
effect of his former itatement, to the lo-s 
and injury of the person who acted on it. 
If the person who made the statement did 
so without full knowledge, or under error, 
ttbi imputet , it may in the result be 
unfortunate for him, but it would be unjust, 
even though he acted under error, to throw 
the consequences on the person who believed 
his statement and acted on it as it was 
intended he should do.’* 

The judgment from which I have just 
quoted contains a forcible and lucid expuci- 
lion of the law of estoppel as administered 
m India and based upon the Sfcatuta. Upon 
the facts found by the lower Appellate Court 
the present case appears to me to come 
directly within the four corners of the 
principle as enunciated by Lord Shaw. 

It is contended on behalf of the respondent, 
however, that the terms of the lease are so 
clear that there can be no room for mistake*, 
and that Messrs. Ralli Brothers conld never 
have been deceived as to their actual rights 
by any representation made by Mr. Forbss. 

It is further argued that the representation 
was at most a mere expression of opioion 
upon whioh Messrs. Ralli Brothers might act 
or not at their own risk. This appears to 
have been the view taken by Ross, J., in the 
decision now under appeal. The learned 
Judge also appearc to have considered that 
there was no representation at all of any 
existing fact and, as I read his judgment, he 
arrived at this conclusion by finding that 
the representation such as it was was a mere 
expression of opinion, or, at most of the 
landlord’s present intention. In face of the 
express findings I ma B t respectfuiy decline to 
speculate as to whether a person of reasonable 
intelligence could honestly believe the 
instrument created more than a yearly 
interest. It is found as a fact that Messrs. 
Kalh Brothers thought that they had a 
permanent interest but that the terms of the 

IT® wer ? »nd indefinite, and they, 

therefore, bad a doubt, and wanted it cleared 


up before committing themselves to building- 
I think that is a fair inference to be drawn 
from the findings bs a whole. In these 
circumstances they approached the lessor 
who definitely declared that the lease was 
a permanent one and gave the lessees the 
right to erect builliDgs. By so acting the 
lessor dissipated any doubt that remained in 
the mind of his lessees and induced them 
to spend money in building which, it is found, 
they never would have done but for the repre¬ 
sentation made. The suggestion that the 
representation was a mere expression cf 
opinion was argued before the Officiating 
District Judge bat was rejectad by him and, 
in my opioioD, rightly. The finding of the 
Officiating District Jndge who had the 
evidence before him is conclusive on this 
question of fact and it could not be re-opened 
in 9eeond appeal. 

The case of Jorden v. Money (8'i was also 
referred to in argument and relied on by the 
respondent. From the facts fcuud in that case 
it wonld appear that the representations 
relied npon were taken to amount merely to 
an expression of present intention by Mrs, 
Jordon which created no estoppel fetter- 
ing her future conduct or preventing that 
lady from changing her mind. It was found 
that she never agreed to give up her 
legal rights but merely intimated that she 
had no present intention of enforcing them, 
and aDy one who speculated upon the 
slender chances of a lady remaining of the 
same mind conld not afterwards complain 
if his venture turned out unprofitable. 
The representation may well have been 
true as to the state of affairs existing at 
the time it was made, and it was none¬ 
theless true because subsequently Mrs. 
Jordon’s intention altered. The representa¬ 
tion in the present case cannot be regarded 
as the mere expression of an intention. It is 
in the nature of a declaration of the tenant’s 
rights arid a direct invitation to them to 
act upon it which in conseqaante they did. 

It was farther contended by the learned 
Counsel for the respondent that the proper 
course, if our judgment should be against 
him on the point of estoppel, was to grant him 
a decree of ejectment giving the appellants 
compensation for the sums expended by them 
on the buildings. In my opinion no reason 

(8) (1854) 5 H.L. C.185; 23 h. J. Oh. 866x 101 B, 

B. 116 ; 10 E. R, 866 , • ' 
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has been shown why this eouree eboold be 
adopted and it is manifest that the mere aost 
of bnilding would not adequately compensate 
the appellants for the loss of the land in 
conneation with whiah after ereating permanent 
gtruatures at eonsiderable expense they have 
established a large business eonneition. in 
my opinion the proper aonrse to follow is to 

dismiss the plaintiff’s elaun. I wonU 

allow this appeal and disimiss the suit with 

sosts here and in the Ooutts below. 

MollICS, J.—I agree. , 

^ -r Appeal allow*. 


LAHORE HIGH COURT. 
MfcaiLMKOUJ First Civil Appi.l No. 1083 

of 1921, 

November 12, 1921- 
Present :—Mr. Justice Broadway. 

NAND LAL—JoLOMEKT’DBBioa—A ppillant 

vertut 

TOLA BAM —Dkcrk«*Holdkr— 

Rebpondbkt. 

Civil Procedure Code (Act V oj 19087. O. ID, r.90 
_ ^Execution of decree-Sale not proclaimed by beat 

of drum-Paucity of biddere-Irregulantj. 

Where owing to the failure of the decree-holder 

not P °properly announced and the omission results 
in a pauSty of bidders, the irregularity must be 
taken to have caused substantial injury to the 
judgment-debtor and the sale will be set aside on 

'VJuoyee Vebi v. Dabhina Ranfan, 24 C. 291; 12 

38 ind. Cas. 93; 

“ Mieseilan^uffirst 'appeal from an order 
of the District Judge, Dera Ghazi KhaD, 

dated tbe 21et January 1921. 

Lala Jaaan Nath, for the Appellant. 

Mr Kontcar Narain, for the Respondent. 
jrr'uGMENT—For details of the fasts 
j. to this appeal my judgment id 

Miesellaneous Civil Appeal No. 1436 of 
1921 dated 12th November 1921, may be 
*u 0 d This appeal relates to an objes- 

rfjw*. a. •»«** 

Bbould be set Wide on the ground of 
irregularities. .Mr, Kanwar Narain has 
admitted ^iat tbe following irregularities 

look place 


(t) omission to announee sale by beat of 
drum. 

(u) all tbe judgment debtors were not 
personally served. 

He, however, eontended that under tbe 
proviso to r, ,90 of O. XXI, Civil Pro¬ 
cedure Code, such irregularities must be 
regarded as immaterial unless tbe objector 
san show that be has sustained sub¬ 
stantial injury by reason of them. 

Mr. Jagan Nath referred to tbe report 
of tbe Civil Nazir (Khuda Bakhsb) who 
sonduoted tbe sale and urged that tbia 
report Bhowed beyond doubt that substantial 
injury had been saused by these irregularities. 
This report is dated 17th November 1920 
and shows that the bidders were less than 
they might have b-en owing to the failure 
to announce the sale by beat of drum— 
an omission due to tbe refusal on tbe 
part of the deireeholder to pay tbe 

requisite fees. / 

In Rimatwamy Ohetty v. Ma V Tha (l) 
it was held that omission to give notise 
lo tbe judgment-debtors of an execution 
sale of their property is fatal. 

In Sumo Moyee Vebi v. Babkina Ranati 
(2) it was held that the sale of property 
for an inadequate prise due to the paucity 
of bidders by reason of an irregularity ,in 
the proceedings showed that tbe injury 
was a ceaesEary result of the irregularity. 

In tbe preeent case the paucity of 
bidders was dae (acsordirg to Khuda 
Bakbsh whom I pee no reason to diebelieve) 
to tbe irregularity in not announcing tbe 
sale by beat of drum, and the failure to 
do this was due to the omission on tbe 
part of the decree-holder to pay the 
necessary charges. 

Though tbe omission to serve tbe other 
judgment debtors may be disregarded, (for 
Nand Lai, the objector, was served). I do 
not think I can overlook tbe other irregu¬ 
larity which is material and which I con¬ 
sider resulted in an injury to appellant. 

I accordingly accept this appeal with 
•osta and letting aside the sale direst that 
the property be re-sold in accordance with 

law. 

z. k. Appeal occupied*; 

(1) 3S Ind. Caa. 98; II Bar. L. T. 40. 

(2) 24 C. 291; 12 Ind. Deo, (n, a.) 861, 
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LAHORE HIGH COURT. 
Miicellaneouj Second Civil Appial 
No. 1451 op 1921. 

February 20, 1922. 

Present :—Mr. Justice Broadway, 

RAM DAS—Plaintive— 

Appellant) 
versus 

S. P. NETTO— Dependant— 
Rispondint. 

Execution of decree—Executing Court , duty of — 
Court cannot go behind decree—Civil Procedure 
Code (Act V of 1933), s. 4T—Questions under s. 47 
mtist have reference to matters subsequent to decree. 

# 

A. Court executing a decree must take the decree 
as it stands. It has no power to go behind the 
decree, in other words, it canuot entertain any 
objection as to the legality or correctness of the 
decree, the reason being that a deoree though it 
may not be according to law, is binding and conclu¬ 
sive between the parties, if it is not appealed from, 
[p. 763, col. 2; p. 75*, col 1.] 

Questions under section 47, Civil Procedure Code, ,* 
relating to the execution of a decree and arising bet- 
ween the parties to a suit in which the decree was j 
passed or their representatives, must be such as haveA 
reference to matters arising subsequent to the*: 
assing of the deoree and not antecedent to it//* 
p. 764, col. I.] 

Chhoti Narain Sitigh v. Rameshwar Koer , 6 C. W. 
N. 790, referred to. 

Lakhmiram Kevalrain Bhatt v Punamchand 
Pitamber, 59 Ind. Cas. 444? 45 B. 660} 22 Bom. L. E. 
1178, distinguished. 

Plaintiff obtained an ex parte deoree against 
defendant. In execution the defendant objected 
that the deoree could not be executed inasmuoh as “ 
the claim upon which the decree was based had jr 
been satisfied by an order of discharge passed in ^ 
certain insolvency proceedings : 

Held, that this objection should have been taken 
as a defence to the suit and could not be enter¬ 
tained in execution, inasmuch as the executing 
Court had no power to go behind or question the 
legality of the decree, [p, 764, cols. 1 & 2.J 

Appeal agaiDst a deoree of the District 
Judge, Lahore* ..dated the 26fch April 1921, 
lODfirming that of the Senior Snb Judge, 
Lahore, dated the 3rd July 1920. 

Mr. Carden Noad and Lala Hurbhajan 
•'V A ?,ifor the Appellant. 

Mr. M . Obedullaht for the Respondent. 

JUDGMENT.—This is a miscellaneous 
second appeal from the appellate decision of 
the District Judge, Lahore, passed in certain 
execution proceedings. On the 8th of April 1 911 
the respondent, S. P. Netto, and two others 
executed a pro-note in favour of the appellant 
Ram Dae. , It appears that on the 18th July 
1911 S. P. Netto filed a petition in insolvency 
f* the High Court of * Bombay Arid obtained 
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his discharge from that Court on the 1st of 
November 1911. In the schedule of creditors 
S. P. Netto showed Ram Das as being entitled 
to a sum of Rs. 500 and another sum of 
Rg. 50. On the 24th of September 1912 
Netto filed a second petition in insolvency also 
in the Bombay High Court aod obtained his 
discharge on the 16fch of June 1915. Ram 
Daa’s name was not entered as one of the 
creditors in the secDnd insolvency procaed- 
iugs. 

Oo the 16th of January 1917 Ram Das 
instituted a suit against S. P. Netto and two 
others on the pro note dated 8th April 1911 
and obtained an ex parte decree against S. P, 
Netto alone on the 2nd of May 1917. On the 
14th of January 1920 Ram Das applied for 
ezeoution of the decree by attachment cf 
S.P. Netto’s pay. S.P, Netto then pleaded that 
his ray could not be attaobed in execution of 
this decree inasmuch as the claim on 
which the decree was based had been 
satisfied by the orders of discharge made 
by the Bombay High Court on the 1st 
of November 1911 and again on the 16th 
of June 1915. tfam Das pleaded that hs 
knew nothing cf the insolvency proceedings 
which took plsce in Bombay and that the debt 
due tinder the pro- note sued upon had not been 
included in the schedule. The Courts balow 
have held that inasmuch as the order dis¬ 
charging S. P. Netto amounted to satisfaction 
of all the debts entered in the schedule the^ 
decree in question could not be executed. Ram 
Das has now some up to this Court iu second 
appeal and on his behalf I have heard 
Mr, Carden Noad while Mr. Obedullah ha* 
addressed me on behalf of the respondent 
8. P. Netto. 

It has been contended that the Courts be* 
Jo * have erred in going behind the decree 
and that the objection now taken by Si P« 
Netto could not be given effect to in exeta^ 
tion proceedibgs. Mr. Carden Noad admitted, 
for the purposes of argument, that, had S. P; 
Netto raised this plea in the suit itself it 
would have concluded the matter but he o0n» 
tended that as S. Netto allowed the suit to 
be decreed, all that the Courts had to do was 
to execute the decree and that they' were not 
concerned with the question whether the 
decree was a good or a bad one. As pointed 
out by Mulla in bi« Commentary on the Civil 
Procedure Code, 7th Edition, page 114, the 
Court executing a deoree must take the detftt 
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as it etands. It has no power to go behind 
the decree, in other words.it eannot entertain 
aDy objection fs to the legality or correctness 
of the decref, the reason being that a decree, 
Ihongh it may not be according to law, is 
binding and aonalasive between the parties, 
if it is not appealed from. In Chhoti Norain 
Singh v. Baneshwar £osr (1) it was held that 
questior s under seation 47, relating to the 
execution of a dearee and arising between the ; 
parties to a suit in wtiih the dearee was i 
pasted or their respres9ntativee, most be euah 
as have reference to matters arising sub- 
sequent to the passing of the decree and not 
antecedent to it. In the present aa«e the 
plea raised appears to me to amount; to a plea 
that the dearee had been satisfied. Indeed if 
I understood Mr. Obedullah aright, what be 
contended was that the satisfaction alleged 
was based on the orders of dieoharge by tbe 
Bombay High Court. Whichever order be 
relied cn reither of them can be held to have 
discharged the dtbt due under the dtcree , 
and it was tbe execution of the decree that tbe 
Or arts below were concerned with. I do not 
think tl at they had ary rower to go 
into the Queetion whether the decree 
had been rightly ard legally paseed. 
Mr. Obedullah referred to Lahhn.i*am 
Kevalrcm Bhatt v. I unamchand k itamler 
(2) but tfcat cbe e is distinguishable from the 
present one in that there the question before 
tbe Court was whether an injunction should 
issue staying proceedings in a foreign Court. 
At page 155* the learned Judges say that no 
doubt the point for argument before the 
learned Judge waB whether t e order of dis¬ 
charge is a complete release or not from the 
debts mentioned in the schedule. Such an 
order no doubt would be recognised by all 
Courts in the British Empire. It Eeems to 
me, however, that those remarks must be son- 
4 fined to a plea raised in defence of a suit 
| based cn a claim to which an order of dis- 
* 9 barge related. Had S. P, Neftto defended 
'*> tbe suit on the pro note and advanced Ibis 
plea in all probabil.ty the plea would have 
been given effect to and tbe suit dismissed. 
He. however, allowed the case to go ex parte 
with the result that the claim was decreed 

J1)0C. W. N. 7'6. 

(2) 69 Ind. Cas. 444; 45 B. 660; 22 Bom, L. B. 
1173. 

♦ 
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and the mere fact that the claim itself ought 
not to have been decreed inasmuch as it bad 
been discharged by Statute, would not, I think, 
be sufficient to empower a Court to refuse exe¬ 
cution of the decree when pasted. Taks the 
case of a suit based on a claim which owing 
to tbe tffiax of time had become barred. 
Suppose the defendant failed to appear and 
thus did not raise the plea of limitation with 
tbe result that the claim was decreed. 
Could tbe juugment-debtor when the decree* 
holders ought to execute that decree ask tbe 
executing Court to refuse execution on tbe 
ground that, as a matter of fact, the claim was 
barred and the decree should not have been 
passed. Tha answer must, I think, be in the 
negative. Tbe present situation is very 
similar and, in my opinion, the Courts below 
were not empowered to go into tbe question 
whether tbe decree ought or ought not to have 
been paseed. The decree-holder went into 
Court seeking to get bis decree executed and I 
am of opinion that be was entitled to the 
assistance of tbe Court. 

Id these ciriuDistances I accept this appeal 
with o:ets and direct tbe execution to 
proceed. 

z. k. & s. d. Appeal accepted. 


BOMBAY HIGH COURT. 

Second Civil Appk.l No. 600 of 1921, 

March 2 3, l9k2. 

Present :—Sir Norman Maoleod, Kt., 
Chief Justice, and Mr. Justice Kanga, 

PUR8HOTTAM v ITHALD AS SHET— 

Piiaintjff—Appell INT 
t ersus 

RAVJI HARI ATHAVLE—Defendant 

Respondent. 

Malicious prosecution — Suit for damages by die • 
charged person—Limitation Act (IX. of iO\J, 8ch I, 
Art. Z3— Discharge, whether “ termination” of prosecu¬ 
tion—Cause of action—Revision application , effect of. 

The discharge of an accused person is the ter¬ 
mination of the proseontion, within the meaning of 
Art. of Schedule 1 to the Limitation Act, because 
if no further pr ceedings are taken, the accused 
person is free of the charge made against him 

The cause of action for a suit for damages for 
malicious prosecution instituted by a pars in dis¬ 
charged of an offence would arise immediately <*l 
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Ilfs being discharged, and would not bo suspended 
because further proceedings might be taken either 
by Government or by the complainant in order to 
get the order of discharge set aside ; if a revi«ional 
application is successful and the criminal pro¬ 
ceedings are directed to be continued, then there is 
no longer any cause of action, because the plaintiff 
js no longer a discharged person, and he has to wait 
until the prosecution terminates in liis favour 
before his cause of aotion arises again. 

• Venn v. Coorya Narayan , 6 B. 376; 6 Ind. Jur. 636; 
Chitty’s S. C. C. R- 106; 3 Jnd. Deo. <N. s.) 706, 
followed. 

Narayya v. Seshayya , 23 M, 24; 8 Ind. Dec. (x. s.) 
-ill, referred to. 

Second appeal from the de9ision of the 
District Jadge Tbana, in Appeal No. 46 
of 1921, confirming the decree passed by the 
Subordinate Judge at Alibig, in Oivil Sait 
No. 105 of 19 0. 

Mr, P. B. Shingne, for the Appellant. 

Mr. Q. A'. Thakor, for Solomon Motes, for 
the Respondent. 

JUDGMENT.—The only question in this 
appeal is when did time begin to run against 
^he plaintiff who had filed this suit for damages 
for malicious prosecution. The period of limita¬ 
tion is one year from the time when the 
plaintiff is acquitted, or the prosecution is 
otherwise terminated. Iu this case the plaint¬ 
iff was discharged more than a year prior 
to, the suit, and clearly bis cause of action 
would arise immediately on his being dis¬ 
charged, and would not be suspended because 
farther proceedings might be taken either 
by Government or by the complainant in 
order to get the order of discharge set as ; de. 
No donbt if a revisional application is tua- 
cessfal and the criminal proceedings are 
directed to bs continued, then there is no 
longer any cause of action, because the plaint¬ 
iff is no longer a discharged person and he 
has to wait until the prosecution terminates 
in bii favour befcra his cause of action 
.arises again. It was held in Fenw v. Coorya 
Narayan (0 that the di 'charge of an accused 
person is the termination of the prosecution. 
.That seems obvious, because if no further 
proceedings are taken, toe accused parson is 
free of the charge made against bi n, and 
if the charge was maliciously made he 
jvould have a right of bringing ao aotion 
Agaiosfc the person who instituted it. Then 


r (1) * 6 T B ; a I fli Ia<i Jur. 635; Chi tty’s 8. CL C. R, 

8 Ind, Deo. (n.c j 706 . 



in Narayya v, Seshayya (2) it was held that 
a suit for damages for malicious provocation 
brought more than one year from the date of 
the plaintiff’s acquittal, but whhin a year from 
the dism : S4&l of a revision petition which 
bad been filed against the acquittal, was 
barred under Artiila 23. The cnly differ¬ 
ence between that case and this is that 
the plaintiff in that case was acqu : tted 
instead of being discharged. The result 
must be that the lower Courts were right 
in holding that the plaintiff’s suit was 
barred. The appeal will be dismissed with 
costs. 

a. D. 

A%psal dismissed, 

(2) 23 M. 24; 8 Ind. Dec. (x. s.) 411, 


LAHORE HIGH COURT. 

Second Oivil Appeal No. 1499 of 1921, 

December 12, 1921. 

I resent :—Mr. Justice Abdul R)oof. 

KALU—Defendant—Appellant 

versus 

NUPU AND 0THSB8-PLAINTIFFS — 

Respondents. 

f . 

Civil.Procedure Code (Act -V of I A08J, s. 11—Be# 
judicata— Doctrine not to be unduly conditioned. 

The doctrine of res judicata should not be unduly 
conditioned and qualified by all sorts of ingenious 
attempts at evasion, where there has beeu in facta 
fair contest on a question in dispute between the 
parties and the Court intended to give and has given 
a final decision on that question [p 76?, col 2 J ’ 

Rama Krishna Naidu v. Krishnasami Naidu , 62 Ind, 
Oas. 34; U«19) ^ N. 7 j 25 M. L. T. «8; 9 h. Wi 

180; 36 W, h. J» 641, followed • 
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Second appeal from a decree of the 
District Judge, Kulu at Dharmsala, dated 
the 9th March 1921, affirming that of the 
Subordinate Judge, Kulu at Naggar, dated 
the 17th November 1920. 

Lala Mtkr Ohand Mahajan , for the Appel¬ 
lant. 

Kanwar Dalip 8inoh t for the Respond¬ 
ents. 

JUDGMENT.—This was a suit for posses¬ 
sion of land brought by the reversioners of 
Khem Das on the basis of a dearee of the 
Chief'Oourt in Givil Appeal No. 1447 of 1916. 
It has been decreed by the Courts below and 
the defendant Kalu ban come up in seaond 
Appeal to this Court, The follow iDg pedigree 
table will be helpful in explaining the faats of 
the ease:— 


LAL MAN 


r~~ 

Bhagtu 


I 


Daya 

Ram 

I 

Chanu 


f 

Gurdial, 
plaintiff 
No. 4. 


I 


r 

Gotu. 


ilusammat 

Dodi 


1 

Khem Das —Musammat 
j Taloki 

Sisu (died leaving 
Musammat Bresti.) 


I 


Ishru, Kalu, 

defendent No. 1 (appellant.) 


1 


~I-1 l 

Jbabu, Debu, Jagtu, 
plaintiff plaintiff (pto forma 
No. 3. No. 2. defendant.) 


1 


Medu 


1 

Nupu, 

plaintiff No. 1 


'Tikunf Bam, 
plaintiff No. 7 


I 

Rebtu, 

plaintiff No. 6. 


Kadshoo, 
plaintiff No. 5. 


Khem Das died on the 19th March 1894. 
Mtitation was effected in the name of 

Breeti on the 10th February 1895, 
Situ,the eon, had pre-deeeased Khem Das, 
Qn the *27th August 1907 Mutammat Bresti 
.giftad the land to Kalu. On the 9th January 
ebe, however, surrendered the estate to 


[iftfo 

the plaintiffs in this face. On the 25th 
Marsh 1915 mutation was effeeted in favour 
of the present plaintiffs. On the 23rd August 
1915 Kalu sued Mutammat Bresti, ObanU* 
Kadsbn, Rebtu, Tikum Ram and Nupu for a 
deslaration that he was the owner of Khem 
Das’s land, firstly, as the son of Khem DaSj 
sesoDdly, as a donee from Mutammat Brestt 
and, thirdly, by adverse possession. On the 
17th November 1915 the suit was decreed 
by Mr. TysoD, who held that adverse posses¬ 
sion was proved and that Kalu was the heir 
of Khem Das. He did not deoide the ques¬ 
tion of gift. On appeal by the present 
plaintiffs the Appellate Court upheld the first 
Court’s decree on a different ground,' namely, 
that the laud being the self-acquired property 
of Khem Dae the widow had full power of 
alienation and that the gift made by her in 
favour of Kalu was good and unimpeachable, 
On the question of heirship of the plaintiff to 
Khem Das the Court distinctly held that be 
was not the son of Khem Das being the Bon 
of one Man Cband. As, however, the decree 
of tba First Court was upheld the present 
plaintiffs appealed to the Chief Court. Tbe 
judgment of tbe Chief Court shows that 
only the question of tbe gift of Mutammat 
Bresti wes raised and considered. Tbe 
Chief Court, however, held that • Mutammat 
Bresti had only a life-interest and coald not 
confer an absolute right on Kalu. The 
following order was patsed by tbe learned 
Judge, who decided tbe ca$e :— 

I 

• 

"The result is that I grant the plaintiff a 
declaratory dioree to the effect that he shall 
be entitled to keep the land during tbe life¬ 
time of Mutammat Bresti, but that the gift in 
his favour shall not affect the reversionary 
rights of defendants Nos. 2 to 5, tbe collate**!* 
of the deceased Khem Dae.” The widow 
Mutammat Bresti having died the present Suit 
is now brought by the plaintiffs for posiessidin 
of the land in question on the basis of this 
decree. The main defence put forward by 
Kalu was that he was the son cf Khem Das 
and as such was entitled to remain in pos¬ 
session of tbe property in spite of the decree 
of tbe Chief Court. Both tbe Courts below 
have held that the question rafodd id 
defence had been decided by the District 
Judge in tbe previous suit against the appel¬ 
late and that his ddtision' operated as rtt 
judicata, The plaintiffs'suit has been deoreed 
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and the defendant hag tome np in second 
appeal to this Court, 

It is eontended on bis behalf that tlio deii- 
eion of the District Judge in the previous 
Bait cannot operate as ret judicata for the 
.following reasons, namely, (1) that a« the 
•nit of the plaintiff in that oase was deireed 
on the basis of the gift made by Mutammat 
Bresti it was not necessary to decide the 
Question whether he was the son of Khem 
Dab or not, and (2) that as the entire decree 
was in favour of the plaintiffs. he coaid not 
have appealed agaioet the adverse decision 
of the District Jadge on the question whe¬ 
ther the plaintiff was the son of Kbem Das 
or pot In my opinion there is no force in 
this contention. Kalu in the previous suit 
based his title to the property on two grounds, 
firstly, as the son of Khem Das and, secondly, 
as the donee from Jtfusa.m mat Bresti. His 
title the son of Khem Das would have 
given a higher right. As a donee his right 
to the property would be of a ls^ser kind ; 
for as held it would inure only during the 
lifetime of Muipmmat Bresti. Besides this, 
op the extinction of the donee’s family the 
property would revert to the family of the 
donor. Tbe.fiecision as to the higher right 
claimed beipg against Kalu, appellant, he bad 
every right to appeal. Moreover, he could 
have qqpationed the correctness of the decision 
of the District Judge under O. XL1, r, 
22, Civil Procedure Code. The following 
faces are relied qpon by the learned Counsel 
in pppport of his contention, but they have no 
bearing on the facts of the present case : — 

(t) Bat Bathi v. Narshi Dullabh (l), 

(tV) Kelu Nambipr v. Ohathu Nambiar (2\ 
(m) Buia Singh v. Lai Singh (3), 

(yr) Batantq v. Indar (4), 

(tt) Allah Via v. Sandha (5), 

. . * * 

In the case of Ramp Krishna Baidu v. 
Krithnatami Sgidu (6) it was laid down that 


1) 5*5 Ind. Oas 32»; 22 Bom. L. R. 6 4; 44 B. S3*. 
2* 63 Ind.Oas. 258; 25 M. L. T. 05; (1919; M. W. 
N. 34; 9 L. W. 84. 

(3» 3t Ind. Oas, 535; 6 P. W. R. 1916; 37 P. L. R. 
1916 . 

<4 61 P- L. R. 19?8. 

iBio* 8 Ind * 0ft, ‘ 243178 P? L ‘ B 191pi 201 p * w * R 
(6) 52 Ind. Om 3 4: fUlM. W. 57.7.25 M. L. 
T. 83 , 9 It. W. 18 _>; >8 If, u. J. 
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the dootrioe of ret judieila should not be 
nndnly conditioned and qualified by all aortc 
of ingenious attempts at evasion, where there 
has been in fact a fair contest on a question 
in dispute between the parties and the Court 
intended to give and has given a final decision 
on that question. In my opinion this is a 
correct ruling and is fully applicable to the 
present case. I hold, therefore, that the 
question now raised is clearly barred by the 
rule of res juiicat i. I accordingly uphold the 
decree of the Courts below and di imiss the 
appeal with costs. 

There is a slight discrepancy between the 
final order of the laarued Subordinate Judge 
contained in his judgment and the decree 
prepared in the case. The plea No. <5 taken 
in the memoranlum of appeal filed ia this 
Court relates to that discrepancy. The dec£6p 
in this Court will be prepared in the terms 
of the decretal order made by the learned 
Subordinate Judgi ia his judgment dated the 
17th November 1920, which rune thus :-r- 

“I, therefore, at once grant plaintiffs and 
defendant No. 2 a decree for posse isiqo of 
the land with costs against defendant 
No. 1.” 

1 □ other respests the dacres of the First 
Court will stand. 

z. k. Appeal dit o. ittei. 


BOMBAY HIGH COURT. 

Small Caubi Oodbt RcrsRixci ix 
S dit No. 1289-1380 or 1921. 

April 10, 1922. 

Pretent : —Sir Norman Maaleod, Kr., Ohief 
Justice, and Mr. Justice Shah. 
SIDHRAJ BHOJRAJ— 

vertut 

ALLI HAJI.— 

Limitation Act (IK of 1938J, as. 14, 16— EkcIu - 
sionoftime — D zb tor adjudged insolvent but adjudica¬ 
tion subsequently cancelled—Suit by creditor — Presi¬ 
dency Towns Insolvency Act (III of 193 .1), s. 17 no bar 
to creditor's right to institute suit . 

When once time has besrun to ran against a. 
plaintiff for the institution of a suit which he ia 
competent to file, it will ontinue to run unless 
stopped by some provision of the Limitation Aot« 
[p. 758,ool. 
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Whereafter a debt has become due and payable 
and time has b*gun to run against the creditor, the 
debtor is adjudicated insolvent but his petition is 
subsequently dismissed and the adjudication order 
cancelled, the time during which the insolvency 
proceedings were pending is not to be deducted in 
computing the period of limitation for a suit bi ought 
by the creditor [p 758, col 2 ] 


Section 17 of the Presidency Towns Insolvency 
Act is not a bar absolute to the creditor’s right to 
institute a suit unless the institution of a suit has 
been stayed by an injunction or order The creditor, 
therefore, cannot claim a deduction of time, during 
which the insolvency was pending, in computing 
the period of limitation in any suit brought by him 
after the insolvency proceedings are quashed, 
[p. 758, col * ] 

Ramaswami Pillai v Govindasxcami Naicker , 49 Ind. 
Cas 6*f>; 42 M. 819; 3* M. L J 104; 25 M. L. T. 247; 
(191 e, M. W. N. 698, referred to. 


Small Cause Court Reference made 
ty the Third Judge of the Presidency 
Court of Small Causes at Bombay. 


JUDGMENT. 

Macleod, C. J.—This is a reference by the 
Third Judge of the Court of Small Causes. 

The following questions have been re¬ 
ferred;-— 

(1) Where after a debt baa besome due 
and payable and time baa begun to run 
against the sreditoi, the debtor is adjudi- 
•feted iisolvent and hia petition is sub¬ 
sequently dismissed and the adjudication 
order cancelled if the creditor inetivutes a 
suit theieafter against the debtor to recover 
the debS is the time during which in- 
■olvency proceedings were pending to be 
deducted in computing the period of limi¬ 
tation P 

(2) Is section 17 of the Presidency 
Towns Insolvency Act a bar absolute to 
the creditor’s right to institute a suit so 
as to enable sreditor to ^aim a deduction 
of the time during which the insolvency 
was pending, in computing the period of 
limitation in aDy suit brought by the credit¬ 
or after the insolvency proceedings are 

quashed? 

Judgment in the case was delivered by 
the Third Judge contingent on the opinion 
of the High Court under section 69 (2) 

of the Presidency Small Cause Courts Act. 
But in spite of that the defendant applied 
to the Full Court. This would seem to 
he irregular as there was no decree or order 
agaiDflt which an appeal world lie. Though 
the appeal was heard by the .Fall Court 


[1939 

; 

and both Judges were of opinion that i 
case should bs sta-ed, stTl the reference 
comes before us as on a cise Etatei by the 
Third Jadge alone. 

We have not had the advantage of 
hewing the parties or their advocates. 

Wa think both the questions shculd be 
answered in tbe negative. 

When orca t’ma has began to run 
agairst a plaintiff for the institution of a 
suit whish he is competent to file, it 
will continue to run unless stopped by 
some provision of the Limi*a ion Act. In 
this case the plaint was presented on the 11th 
July 1921. The suit was to recover the 
balance due on acomnt of sugar sold and 
de.ivered to the defendant from the 16th 
March *916 to the 3ist October 1917 To save 
tbe bar of limitation tbe plaintiff relied upon 
the fact that the defendant was adjudicated 
insolvent on the 7ch January 1919 by an 
order of the High Court which was an¬ 
nulled on the 5th October 1920. 

I 

The plaintiff contends that the period 
daring which the adjudication order was 
in force should be excluded under section 
15 of the Indian Limitation Act. That 
section saye that where the initiation of 
a suit has been stayed by an injunction 
or order, the time of continuance of the 
injunction or order, the day on which it 
was issued or made and the day < n which 
it was withdrawn shall be excluded in 
computing the period of limitation pres¬ 
cribed for tbe suit. The plain’iff would 
then have to show that tbe institution of 
his suit was stayed ty an injunction or 
order, or that it could bo said that the 
institution of his suit was stayed by virtue 
of tbe provisions of section 17 of the Pre¬ 
sidency Towns Insolvency Act. That eection 
says that on the making of an order of 
adjuiication no creditor to whom tbe in-' 

solvent ii indebted in respect of any debt 

♦ 

provable in insolvency shall daring tbe 
pendency of the insolvency proceedings have 
any remedy against the property of the 
insolvent in respect of the debt or shall 
commence any suit or other legal proceed¬ 
ing except with the leave of tbe Coarl 
or on such terms si the Court may impess. 
It cannot, therefore, be said that when an r 
adjudication order ii mads there is any 
injanctioa or order agamsfc tbe im&atiea 1 
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of ft suit by ft creditor. Before a creditor 
•an institute a suit be mask comply with 
the formality prescribed by the lectioD, 
and it is only when leave is refused that 
it can be said that there is an injunction 
pv order staying the institution of the sait. 
fn Rama sit ami Pillai v. Goviitdaswami Naic‘<er 
(1) the same question arose and it was 
decided that the period during which in* 
solvency proceedings were pending could 
not be excluded. I think a certain amount 
of C"n f nsion of thought is due to the fact 
that with regard to the proof of debts in 
insolvency the date of the adjudication order 
determines a creditor's right to prove (sec¬ 
tion 6 of the Presidency Towns Insolvency 
Act), hut a creditor has always to face the 
risk that the order may be annulled when 
made on a creditor's petition on the ground 
that no ast of insolvency has been com* 
mitted and for want of prosesution when 
made on the debtor’s petition- The credit¬ 
or, therefore, should see that bis debt is 
acknowledged in the schedule, for even if 
his proof is admitted by the Official As¬ 
signee his slaim may be barred if the 
adjudication order is annulled. Oases of 
real hards! ip must be very rare, for if a 
creditor allows the greater part of the time 
prescribed for instituting his suit to pass 
by, he has only himself to thank if the 
time expires pending insolventy proceedings. 
In th ; s sate it woold appear that from the 
7th January 1919 until the 5th October 
1920 the plaintiff did nothing to protect 
himself either by gettirg an acknowledg¬ 
ment of his claim from the debtor or by 
asking for leave to put a suit on the file. 
The only ezcure he may have bad was 
that there had been previcua decisions of 
the Small Gaure Court to the effect that 
the perird during which ineolvercy proceed¬ 
ing! were pending conld be excluded frcm 
the period cf limitation. 

Shah, J.—We have not been assisted 
with any argument in this case : and tbe 
questions referred to us are not altogether 
free from difficulty. 

On the whole I do not think that there 
is sufficient ground for not accepting the 
view taken by the Madras High Ccurfc in 
Bamaswamt Pillai v. Got indasami Naicker 
(1)- It may work hardship in some eases, 

(1) 49 Ini. Gas. 62R, 42 M. 310- 30 M. L. J. 10 it 
M M. h. T. 247| (1919j M. N. 090. 



But in the absence of sny order of tb« 
Insolvency Court refusing leave to commence 
the suit, it is diffioult to hold that the 
provisions of section 15 of tbe Indian 
Limitation Act oan apply. Tbe mere fact 
of an adjudication order having been made 
does not necessarily mean that there is 
an injunction or order staying tbe institution 
of a suit within the meaning of section 
15 of the Indian Limitation Act, though 
the effect of the order of adjudication read 
with section 17 of the Presidency Towns 
Insolvency Act is to prevent a oreditor 
from commencing any suit against his 
debtor without the leave of the Court. 

1 do not coreider it necessary to refer 
to the English decisions bearing on this 
point, as I do not think that the difficulty 
of interpreting the provisions in the Indian 
Acts on the point is rera wed thereby. In 
spite of the possible hardship in some 
cases, 1 think that, on the whole, the 
view of the Madras High Court is right. 

I, therefore, agree that the question! 
should be answered ai proposed by my 
Lord the Chief Justice. 

■ . K. 

Answers accordingly. 
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Present:— Mr. Justice Scott Smith 
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Defendant*—Rxspon dents. 

Punjab Courts Act (VI of 1918;, 89. 41 (3), 44— 
Appeal, second—Custom—Burden of proof-Certificate, 
whether necessary — Refusal , erroneous, to grant cert t. 
Jicate-^-Revieion, if competenti 

The question of onvs probandi in custom oases 
cannot bo raised in seoond appeal without a eertt- 
float® under section 41 the Punjab Courts 
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Allah Din v. Salam Din, 31 Ind. Cast. 497; 96 P. 

T-t. 19'6; 169 P. W. R. 1916: Bharx v Khannu, 44 
Ind. Caa 162; 7 P. R. 1918: Ram Rakhx v. Mela Ram , 

63 Ind. Caa. 657:2 L. 167, followed. 

When an application for a certificate under section 
4,1 (31 of the Punjab Courts Act for filing a 
second appeal on the question of onus probandi 
in a oustom case is refused by a District Judge 
on the erroneous ground that no certificate is 
required, a revision to the High Court from the 
order of refusal is competent on the ground that the 
District Judge has failed to exercise the jurisdiction 
-vested in him. 

9antp Singh v. Jaxvahri, 44 Ind. Cas. 732; 18 P. R. 
1918, followed. 

\ Second appeal from. a decree of the Dis¬ 
trict Judge, Hoshiarpur, dated the 13th 
December 1918, reversing that of the Munsif, 
First Class, Hoshiarpur, dated the 7th 
December 1917. 

Bakbshi Tek Chand , for the Appellants. 

Mr. Nanak Ohand, for the Respqpdents. 
ORDER. — The plaintiffe-appellants sued 
ior a declaration that the adoption of defend- 
ant No. 2 by defendant No, 1 would Dot affect 
their reversionary rights. Defendant No. 2 
is the sister’s son of defendant No. 1 who is a 
^onless male proprietor, and the First Court 
laid tbe burden of proving the validity of 
adoption on the defendants and finding that 
they had net di?charged it decreed the plaint¬ 
iffs* claim. The lower Appellate Court was 
of opinion that the onus ihould have been 
upon the plaintiffs to prove that the adoption 
was invalid and holding after a further 
enqu’ry that they had not discharged it 
dismissed their suit. The plaintiffs then 
applied for a certificate to enable them to 
file a second appeal under eeition 41 
(3) cf the Punjab Courts Ac 4 . Upon this 
application the District Judge recorded the 
following order.— 

*'Tbe real question in this case is as to the 
burden of proof and for an appeal on that no 
certificate is required. > f tbe burden has been 
rightly assigned by me, then I cannot grant 
the certificate in the terms required by the 
section. If wrongly, then no certificate is, as 

said, needed. Befuse^.’* 

The plaintiffs have accordingly filed a 
second appeal to thic Court without a 
certificate and in the note to the memoradum 
of appeal they pray that if the District Judge 

* j B wrong in his view that no certificate is 
required, he should be directed to pass formal 

. orders on the application for tbe grant of a 

certificate. Tn Allah Din v. Salam THn (l) 

* ‘ (t)31 Ind. Caa. 407; 96 P, R. 1916, 109 P. W. R. 

1916, 


ClMI 

it was held that the question of onus prob'indt 
in a custom ease cannot bs raised in second 
anoeal without a c°r*ifiea*e under section 41 
(3> of the Punjab Courts Act. The same 
v>ew was taken in Hhari v. Khm^u (2) and 
in Ham Rahhi v. Mela Ram (3). We, thare? 
fore, have no hesitation in holding that the 
learned District Judge is wrong in his 
view that no certificate is necessary to enable 
the plaintiffs to file a second appeal in this 
Court. 

Mr. Nanak Ohand, on behalf of the plaint¬ 
iffs, contends that this (^ou*t has no power to 
interfere on revision with the order of the 
.lower Appellate Court refueing to grant a 
a certificate. It was, however, held in 
Sarup PinQh v. Jawahri (4) that when en 
apolioation for a certificate under section 41 
(?) of the Punjab Courts Act is refused by 
the District Judge on the erroneous ground 
that no question of oustom arope, a revision to 
the Chief Court from the order of refusal is 
competent on the ground that the District 
Judge has failed to exeroire the jurisdiction 
vested in him. Following this decision we 
.bold that this Court certainly has power to 
interfere on revision with the order of the 
Dietriot Judge refusing a certificate on th.e 
erroneous ground that nous was required for 
filing a second appea^l. We, therefore, set 
aside the order of the District Judge refneirg 
a certificate and remand the case to him in 
order that he may consider whether this ia,a 
fit case in which a certificate should be 
granted or not and may pass orders upop the 
application in accordance with law. The 
record will be returned to him and should 
come back to this Court within three months. 
If a certificate is granted by him a fresh date 
will be fixed for hearing the appeal. 

z. K. 

Record returnei. 

> (2) 44 Ind. Cas. 162; 7 P. R 1918. 

(3- 63 Ind. Cas. 657, 2 L. 167. 

(4) 44 Ind. Cas. 732, 18 P. R. 1918. 
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BOMBAY HIGH OOURT. 

Original Oivil .loaieDicnos Ap^*al 

No. 127 of 1921. 

April 10, 1922. 

Preienti —Sir Norman Maoleod, Kr., 

Chief Jastite, and Mr. JaafcieeSbab. 

T^i BANK op BOMBAY—Dives dant 

—APMLLiKT 

, t enjus 

FAZULBHOY EBRAHIM—Plaiktiff— 

RisrosDiNr. 

Trust, breach of—Executor depositing legacy money 
•with Bank-* Sub sequent withdrawal and misappropria¬ 
tion—Liability of Bank — Notice—Actual ap<l construc¬ 
tive—Limitation Act (IX of 1908,3, Sch. I, Arts. 48, 62, 
application of. 

.. K. died in the year 1900 leaving a Will whereby 
one J was appointed exeoutor and trustee and among 
other legacies, Rs. 60,000 were to be invested in the 
name of one F. The income was to be accumulated 
• for F.’s benefit and the principal and the income 
were to be made over to him on his attaining 21 
years. J. who took out the Probate deposited with the 
Bank of Bombay Or. P. Notes of the value of 
•Rs. 52,000 whioh were credited'to account No. ‘ A. 
corresponding ourrent account was opened to which 
the interest was to be credited. A power-of-attorney 
was executed by J. in favour of the Bank and the 
Probate of the Will was duly registered with the 
Bank. In May 1911 J. asked for a loan of Rs. 45,000 
on the security of Notes for Bs. 62,000. Accordingly 
a loan acconnt to J. was opened while notes for 
Be. 52,Of 0 were debited to acconnt No 1 and credit¬ 
ed to advance account to J. In August J. wrote to 
the Bank to sell the Notes for Rs. 62,000. The Notes 
were sold accordingly, the loan account was closed 
and the balance was transferred to No. 1 current ac¬ 
count. F attained majority on 26th October 1913, and 
filed this suit against the Bank on 18th October 
1918, praying that the Bank might be ordered to 
make good to him the sale-proceeds of Government 
paper standing to the creditof account No. 1 together 
with interest. He submitted that the Bank had 
notice, actual or constructive, of the trust, that the 
(loan account was commenced 9 years from the date 
of deposit, that the Bank must have known that the 
loan was required by J. for his own purposes, that 
from the lapse of time and other circumstances the 
Bank was put on enquiry whioh would have dis¬ 
closed to them the fact that/, drew the money out 
of the trust fund for himself, that the Rank had 
.either knowledge or reasonable suspicion that the 
said G P. Notes were applied by J. in breach of 
trust and that Bank derived benefit from the breach: 

Held, (1) that on the face of it the Bank was 
entitled to advance money to/. as executor on 
sepuritieB deposited by him as exeoutor and there , 
would be nothing wrong in their acting . on hiB 
instructions as exeoutor to sell the securities and 
credit the loan account with a sum sufficient to 

pquare itj [p 767, col. 1.] 

(2. that if it were assumed that J. deposited 
e Bs, 62,00() to. meet the plaintiff’s legacy 


and thereby became a trustee of it and 
pledged it to secure an advanoe to himself 
personally or as exeoutor and the Bank 
sold tho paper to re-pay the advance, only then the 
.question would arise whether the Bank had notice 
of thp trust. But there was nothing to support this 
view of the oasej fp. 765, ool. 1.] 

that even assuming this view of the case to 
be right the Bank had no actual notice of the trust; 
[p. 767, col. 2.] 

(4' that the Bank had no constructive notice of 
the trust, for the mere fact of an account being 
continued and the investment account having a 
corresponding current account and this being con¬ 
tinued for 9 years would not necessarily put the 
Bank on enquiry; [p. 767, col. 2.] 

(6) that if there was merely a pledge of the 
securities, then if J. had no title to them as 
executor and the Bank in good faith delivered them 
baok to him, or according to his instructions, under 
S. 66 of the Contract Act the Bank would not be 
responsible to the owners in respect of such delivery; 
[p. 765, col. 2 ] 

(6) that assuming everything against the Baqk 
the suit wag either one for conversion, or fqr money 
had and received to the plaintiff's use, to whioh 
Arts. 48 and 6 4 of the Limitation Act would apply. 
Consequently it was barred by three years’ rule of 
limitation, [p. 766, col. 1.] 

Attenborough v. Solomon, (1913) A. C. 76; 82 L, J. 
Ch I78 : 107 L. T. 833; 57 S. J. 76; 23 T. L. R. 79, 

distinguished. 

I 

Qray v. Johnstone, (1868) 3 H. L. 1 at p. 11; 16 W. 
R 842, Abhiram Qoswayii v. Shyama Ghargn Nandj, 
4 Ind Oas 449; 861. A. 148; U Bom. L. R. 1234; 10 
O. L. J. 284; 6 A. L. J. 857; 19 M. L. J. 680; 14 C. W. 
N 1: 36 O. 1003 (P. C.l and Keane v. Robarts, (1819) 
4 Madd. 332 at p. 357; 20 R. R 306; 66 E. R. 728, 
referred to. 

Appeal fiom the judgment of Mr. Jnetfip 
Kajiji. 

Sir Thomas Strongman, AdvooifceGeneral 
Messrs. Inveraritg, OoUman and Ctempbell, 
for the Appellant. 

. Messrs. Letai and Taraporevjlla, for tbQ 

Respondent. 

JUDGMENT. 

Maoliod, 0. J.—One Khakibhai Hemani, 
a Khoja Muhammadan of Bombay, died 
on or about the 4th October 1900 leaving 
a Will dated the 26fcb September 1900. 




INDIAN OASES. 


[1933 


$63 

Ba*K 09 BOMB*? t\ FiZOLBHOY BBR4HJH, 

Ha appointed as ex°oators and trustees 
thereof Onrrimbhcy Ebrahim, Labai his 
wife, and Joosab Paerbhoy his son-in law. 
Probate was granted to Labai and Joosab 
on the 4th December 19 Jl. By olanie 4 
the testator directed that Rs. 50.00J shoold 
be expended in sash manner as bis trus¬ 
tees might toneider proper for sash purposes 
as might perpetuate his name. 

By tlante 5 he bequeathed various 
legasies 

To Fazulbhai, the son of his daughter 
Fatmabai, be bequeathed R«. 50,000 to be 
invested in Government Promissory Notes, 
Port Traet Bjnds cr other Government 
Security Debentures. The insorne was to 
be accumulated for Fazulbhai’s benefit, 
the priroipal and income to bo made 
over to him on his attaining the age of 
twenty one, If Fazalbbai died before at¬ 
taining the age of twenty-one, the moneys 
were to be handed over to his issue, bat 
if there was no issue then over. 

There were five other legacies of Rs. 30,0(0 
each, Rs. 50,000 wera to ba set apart for 
the expenses of a Dharamsala, two houses 
were given to Labai on certain conditions^ 
and the r<s ! due of the estate was also left 
to her. 

On the 30th January 1902, the executor 
and executrix deposited with the Bank of 
Bombay Government PrrmisFory Notes of 

the face va’ue of Rs. 52 000, which were 
credited to their account No. 1 as exccator 
and executrix of Khakibbai Hemani. On 
the same day account No. 2 was opened 
with a deposit of Government Promissory 
Notes of the face value of R 3 . 3 ,000. aod 
thereafter seven other accounts were opened 
with deposits of Government Promissory 
Notts of the face valne of Rs. 3«,0^0, 
3 .200, 31,200, 31,200 31.2C0, 15, COO aud 
4.0C0 respectively. With each deposit 
account there was a corresponding current 
account to which the interest was credited. 
We are only concerned with the depcsit 
account No. 1 and the current account 
No. 1, hut the other accounts have been 
exhibited so that the Court might be 
asked to draw the inference that Labai 
aQ d Jcosab opened all these accounts in 
order to *arry oat the wishes of the 
testator *ih regards to the payment of 
the legacies 


On the 1st of February 1902, Labai and 
Joosab exeouted a general power of-attorney 
in favour of the Bank. 

On the 24th July 1(02, Probate of the 
Will was registered with the Bank. In the 
register under the heading "Executors and 
AdminVratois” there is the following 
entry, Labai the widow and Joosab Peer- 
bboy the son in law of the deceased two 
of the executors Darned in the Wi 1 reser¬ 
ving the right of Currimbbcy Ebrahim 
the other executor named in the said Will 
to come in and apply for Probate.” 

In 1905 Labai died and all the various 
accounts were transferred to the came of 
Jcosab as surviving execute-, while he 
executed a power-of attorney iu favour 
of the Bank in the same capacity. Until 
May 1<H1, the interest on the Notes for 
Rs. 52,030 was re-iovested so that the 
totfcl of the No*es to oredit of account 
No. 1 was Rs. 67,000. 

On 17th May, Jcosab appears to have 
asked for a loan of Rs. 45,000 on the 
security of Notes for Re. 52,000 out 
of the ecsonnt No. 1. Accordingly a loan 
account to Joosab as surviving executor 
was opened while Notes for Be. 52,000 
were debited to account to. land credit- 
ed to "advances asccuot to Joo 3 ab Peer- 
bbey ss surviving executor.” 

On the 16th August 1912, Jorsab wrote 
to the Bank a letter (Exhibit Q) whish 
has been put in in a mutilated condition, 
but it ie a request to sell the Notec for 
Rs. 52,000 against which Ra. 45,000 bad 
been advanced at the bazar rate. 

Accordingly, on the 17th August 1912, the 
Bank cold the Notes, cloted the loan 
ecconnt and transferred the balance of 
Rs. 4,518-10-7 to No, 1 current account. 
By the 3lth January 1913 the remaining 
Notes for Ra. 15,000 in accouut No. 1 
had been sold and the proceeds oredited 
to the cut rent account, That account was 
drawn upon by Joosab until on the 3rd 
November 1913 it wa9 exhauitsd. 

Fazulbhai attained majority (eighteen 
years) on the 15th October 1913. He filed 
this suit on 18th October 19;9 against the 
Bank prajiag that the Bank might be ordered 
to make good to him the sale proceeds 
of the Government paper standing to the 
credit of the said aco»unt No. 1 together 
with interest. - He submitted tLat t be' 
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Bank had notiae, aotual or sonstruative, 
of the trust on whiah the Goverommt 
Promissory Nste* and moneys whiah stood 
from time to time to the credit of the 
aaoount No. 1 were held by Jiosab. As 
the loan account was aommeoaed in 1911 
after a lapse of nine years from the date 
of the depo»it, the Bank mast lave known 
that the loan was required by Joosab for 
his own purposes. That from the lvpie 
of time and other circumstances the B*nk 
wae put on inquiry which woold have 
disclosed to them the faot that Joosab was 
re paying: to the Bank moneys whiah he 
drew for himself out of the trust fund, 
and that the Bank had either knowledge 
or reasonable suspicion that the said Pro¬ 
missory Notes were baing applied by Jooiab 
in breach of trust and that the B*nk derived 
benefit from the breach of trust. 

The defendant Bank in its written state¬ 
ment denied that the securities for 
Rs. 52,0 0 were deposited in trust for the 
plaintiff or that they represented the invest¬ 
ment of his legasy. The current aascunt was 
opened on the depositor’s agreeing to cimp-y 
with the Bank rules and by r. 14 of 
which they had DOtiae the Bink did not 
reoognise trusts. If the Bank had had colics 
that Ihe seaurities were held in trast the 
Bank would not have receivad the same. 
The Bank denied that it had notiae of the 
actual trust and submitted that in law 
it had no conatrnative notice. It denied 
that it must have been put on inquiry 
for the reasons allcgid by the plaintiff 
and it was under no obligation to inquire 
and see to the application of the said 
moneys by Joosab. It had no knowledge 
or rsaoonablo suspicion that the Pr m ssory 
Notes were being applied as alleged, and 
it deiived do benefit from the alleged 
breach of trust. Lastly, it was fubmitted 
that tho alaim was barred by limitation. 

On these pleadings the p.riie9 went to 
trial. Oat of the many issues raised the most 
important were r— 

(1) WL ether the Government Promns^ry 

Notes of Rs. 50,000 («c) represented the 
investment of the plainlifl s legaty and 
were deposited in tra^fc for the plaintiff r 

(2) Whether the Bank had actual or 
•Qiatnpative notice of the alleged trust P 

' \b) L Woethar the loan for Rs. 45.000 
Ml required and taken by Joosab for nia 


own purposes and not for the purposes of 
the Jeg»av or the estate P 

(8) Whe l ber there were sufficient airaum- 
stanaes to put the Bank on inquiry P 

(9) If so, whether suah inquiry would 
have diecVsed tha* Joosab wap, as alleged, 
re paying to the Bark money whiah be 
drew for himself out of the trust funds 
and in breaah of trust ? 

(10) Whether the Bank were guilty of 
such negligenae as to impute to them 
flon c tro«tive DOtiae of the alleged breach of 
tru^t and misapplication P 

(13) Whether any personal benefit to the 
defendant Bank was designed or stipulated 
for when suah moneys were taken by 
Jocsab ? 

(I*) Whether the alaim was barred by 
linrtation ? 

The evidenae called by the plaintiff to 
prove his alaira was extremely meagre. 

His father proved his age. 

The plaintiff himself paid :— 

“I am now aware that my grandfather 
left a legacy. 1 know Joosab Peerbhoy. He 
was my mother’s sister’s husband. I demand¬ 
ed my legaay from Joosab. He has not 
given it to me. He led me to under¬ 
stand that he was not in a position to 
pay. He is more or less an insolvent.” 

In arose examination he said : 

*‘I demanded the legacy in 1917 or 1918, 
probably at the end of 19 17 or in the 
beginning of 1918. I had do suspicion 
then that he was not in a position to 
pey. About the end of 1918 or beginning 
of 1919 I same to know he was not in 
a position to pay”. 

The rest of the plaintiff’s evidenos con¬ 
sisted of the various accounts opened with 
the Bank, aertain correspond enoe, the peti¬ 
tion for Probate, the Proba f e itself, powers- 
of attorney given to the Bank by Babai 
and Joosab, and by Joosab, and the Register 
of Probate in the Bank’s books. 

The Bank aalled an Aaoountant to prove 
the rules of the Bank for aurrent aooounts. 
The most important witness in the aa9e would 
have been Joosab but he was not oalled. 
There was no evidence that he was not in a 
position to pay the legaay except the plaintiff’s 
statement that be had been aiven to under¬ 
stand by Joosab that it eould not be paid. 
There was no evidence to explain the opeuiog 
of the various accruals ia the B*ak, or to 
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show what became of the moneys whish 
were withdrawn, althoagh it may ba presam* 
ed that Jooaab kept assounts as executor. 
The membare of the family mast have 
been perfectly well aware of the ontenrs 
of Khakibhai’s Will. The plaintiff toA 
a vested interest in the legacy, and though 
nnder the Will it was not payable until ha 
betaine twenty-one he was entitled in law 
to demand it when he attained the age of 
majority. If Joosab has misappropriated 
the legaey it is not unfair to assume that 
the family knew what he was doing. Bat 
without patting the nesessary fasts before 
the Court, the plaintiff asked the Court to 
draw every inference against the Bank from 
the acoounts opened by Joosab with the Bank, 
and so make the Bank liable for the defalca¬ 
tions of his uncle. The learned Trial Judge 
same to the aonclcsion that Labai and Joosab 
had divested themselves of their offiie as 
executor and exsutr.’x and continued to be 
trustees from 1902. Then no notioe was 
required to bs given to the Bank that they 
had deposited those moneys as trustees. 
The Bank dealt with Joosab and in dealing 
with him the Bank t >ok th ose moneys sub jest 
to all the infirmities Joosab had in them. 
When the Bank made the loan of Rs. 45,000 
and took as security the pledge of Govern¬ 
ment paper for Rs. 52,000 the Bank was 
taking sash ownership as Joosab sou Id give. 
As he had no power to deal with the 
Government paper, the plaintiff was entitled 
to resover it. But with regard to the 
Government Paper for Rs. 15,000 tha learned 
Judge thought that as it was not plpdged> 
the Bank was not aware that Joosab was 
•emitting a breach of trust aad so was 
not responsible for it. The insonsistency in 
the argument is obvious, for if the Bank 
had nofcite that the Rs. 52,030 Government 

paper was held in trust, they elso bad 
notioe that the accretions thereto were held 
in tiust, but the whole basis of the judg- 
ment rests on the loan of Rs. 45,000 to 
Joosab. If he had asked the Bank to sell 
the Government paper and pay in the 
proseeds into snrrjnt account No, 1 and 
even if he had then withdrawn the proseeds 
it would appear that the Bank would not 
have b'en held liable. 

The very important question of limita¬ 
tion has hardy been sonsidered. No doubt 
if Art, 120 of the Sesond Ssbedule of the 
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Indian Limitation Ast was applisable the 
suit was filed in time but no reason is 
given for the decision that Art. 120 w$s 
applisable. 

Without any finding on the issues a 
desree was passed for the plaintiff for 
3^ per cent. Government paper for 
Rs. 52.000 fate value with interest at 3g per 
sent, from the date of deposit with six 
monthly rests. The learned Judge evidently 
thought that the ease of Attenborough v. 
Solomon (1) was absolutely on all fours with 
the present ease and failed to realise that 
the two cases were entirely different. The 
result is that we have no findings on some of 
the most important issues. 

In Attenborough v. Solomon (1) a testator 
by his Will after appointing two persons 
exesotors and trustees and giving pesuniary 
legacies gave his residuary estate to his 
trustees upon trust for sale and distri¬ 
bution as therein mentioned. Fourteen 
years after the testator’e death on$ of 
the executors without the knowledge of 
his co-executor pledged sertain plite 
forming part of the residuary estate 
with a firm of pawn brokers who had no 
notice that he was not the absolute owner 
thereof, and misapplied the money so 
raised. All tbs debts and legacies bad 
been paid and the residuary assonnt hqd 
been passed within one year of the testator’s 
death, but the residuary estate had not 
been eompletely distributed. On the death 
of the pledgor the transaction was difeover* 
cd and an aetioD was brought by the oo- 
executor and a new trustee against the 
pawnbroker to recover the pledge, II 
was held jthat frem the residuary aseount, 
Mr. J. B. Solomon, the surviving executor, 
regarded the debts as having been all 
paid and the estate as ready to be held 
upon the trusts of the Will which affected 
it in the bands of the trustees. The true 
inference from the fasts was that the 
executors considered that they had done 
all that was due from them as executors 
and were content when the residuary 
account was passed that the dispositions of 
the Will should take effect. The residuary 
estate including the chattels in question 
thus became vested in them as trustees. 

O ) (1918) A 0.76; 82 L. J. Oh. 178j 107 h. T, 888, 

67 S. J. 70,29 T. It, B. 79. 
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Their title to the chattels pledged as executors 
had ceased to exist. By the contract of 
pawn the property remained in the bailor, 
and the bailee simply took at the outside a 
right to the possession dependent on the 
validity of title of the bailor. Then the 
pawnbrokers got no title to the plate, since 
the execator when he bailed it over had 
no property to pass as execator, and they 
got no contractual rights which could 
prevail over the trustees who were the 
trne owners and in a position to maintain 
the action, which under the 'old form 
would have* been an action of trover or 
detinue to recover possession of the chattel 
free from the restrictions on tbe right 
to re-claim possession which were sought 
to be imposed by the contract between 
the pledging executor and the pawn-brokers. 

If Joosab holding Government paper as 
one of several trustees bad pledged it with 
the Bank in his own name to secure an 
advance to him personally and the Bank 
Btill retained the paper, tbeo the property 
in the paper remaining with the trastees they 
might be able to recover it from the Bank 
free of the advance, but if the Bank had 
Bold the paper to re-pay the advance then 
the question of notice of the trust would 
beconie of tbe utmost importance. 

By section 63 of the Indian Trusts Act 
" where trust property comes into the bands 
df a third person inconsistently with the 
tract, tbe bene6ciary may require him to 
admit formally, or may institute a suit for 
a declaration, that the property is comprised 
in the trust. Where tbe trustee has disposed 
of truet-propeity and the money or other 
property which he has received therefor 
•att be traced in bis hands, or the hands of 
bis legal representative or legatee, the 
beneficiary has, in respect thereof, rights as 
nearly as may ba the came as his rights in 
respeob of the original trust property.” 

By section 64 41 nothing in seotion 63 
entitles tbe beneficiary to any right in respect 
of property In tbe hands of (a) a' transferee 
lb good faith for consideration without having 
notice of the trust, either when the purchase- 
money was paid, “or when the conveyance 
Was executed, or (&)a transferee for considera¬ 
tion freftn such a transferee.” These seofcions 
Would 4 only apply if the Government paper 
was transferred to the Bank, but there is 
99 evidence* with regard to this, and from 


the fact that Joosab asked the Bank to 
sell, it may be inferred that the paper 
remained iu his name. If there was merely 
a pledge of the Government paper then if 
Joosab had no title to it as executor, and 
the Bank in good faith delivered ifc back to 
him, or according to his directions, under sec¬ 
tion 166 of the Indian Contract Act the Bank 
would not be responsible to the owners in 
respect of such delivery. 

The case of Attenborough v. Solomon (I) 
is only an authority for this proposition, 
that if a pawn-broker takes in pledge from 
A an article which belongs in fact to B, 
he must return it on demand to B free of 
the amount advanced. What is his liability 
if he has already sold the article at the 
request of A and re-paid himself his advance 
is an entirely different question. This brings 
me to tbe question what i9 the plaintiff’s 
cause of action and on the answer depends 
the period of limitation for the plaintiff's 
suit Assuming everything against the 
Bank, it would appear that the suit is either 
one for conversion (Art. 48), or for money 
had and received to the plaintiff’s use (Art, 
62 ). 

The complaint is that the Bank, bolding 
Government paper for Rs. 52,000 held in 
tf-ust for the plaintiff of which trust it 
had constructive notice, sold it, and parted 
with the sale-proceeds. In either case the 
period of limitation would be three years, 
and the plaintiff’s suit is barred,' for he 
made no attempt to prove that time did 
not begin to run against him until within 
three years of the suit. But apart from 
the question of limitation there are many 
other difficulties in the way of the plain- 
tiff. 

Tbe Court was asked to infer that Labai 
and Joosab had assented to all the legacies 
mentioned in the Will when they opened 
the various accounts with deposits of Govern¬ 
ment paper approximating to the amounts 
of the legacies. Against this the Advocate 
General argued that under clause 4 of the 
Will the executors were to spend Rs. 50,000 
in suoh manner as they might think in 
perpetuating the name of the testator, and 
there was nothing to show that the Rs. 52,000 
Government paper deposited in aosount No* 
1 Was not intended to meet that request 
of the testator. It may be very fairly 
argued on the other side that the probabif* 
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ities are vastly in favour of their oonten- 
tion that aaaount No. 1 wag opened for 
the appropriation of the plaintiff's legacy, 
but the person who aould have eet all doubts 
at rest was Jooeab, and when a fast ean 
be proved by a witness who can be sailed 
and is not sailed, is the plaintiff entitled 
to rely on an inference wbiob, however 
plausible and probable, is not the only possible 
inferense Y If Joosab were dead it would 
be a different matter, and it same as a 
surprise to me when I ascertained towards 
the end of the argument that he was still 
alive, as it never ossurred to me if he was 
alive, that his evidense would not bs on the 
record. Strictly speaking if the Government 
paper was held in trnat, the trustee or 
trustees would still be the true owners and 
the proper persons to sue for its resovery. 

However that may be, it is necessary to 
deal with the case on the footing that Labai 
and Joosab deposited the Bs. 52,000 Govern¬ 
ment paper to meet the pliintiff’s legacy 
and eo became trustees thereof. The learned 
JuJge seemed to think that if they ware 
trustees the question of notice to the Bank 
became irrelevant. Bat it is certainly of 
tbe very greatest importance in a suit, not 
to recover tbe trust property, but for damages 
for conversion or for money bad and received 
to tbe plaintiffs use. For the trustees wr aid 
not be bound to keep tbe trust property with 
the Bank and 6veo if tbe Bank had notice of 
the trust, it would not be liable if tbe trust 
properly were afterwards misappropriated 
unit ss it coaid be proved that tbe Bank was 
privy to tbe breaoh of trust. 

Now, it oannot be said that assuming there 
was a trust the Bank bad actual notice of 
it. It accepted the various accounts in the 
names of Labai and Joosab as executor and 
executrix, and as each Labai and Joosab had 
absolute power to deal with the accounts and 
the Bank would not be liable if they dealt with 
them against their duties as executor and 
executrix. Bat it is said the Bank was 
put on itquiry. The opening of nine accounts 
by the exeoutor and executrix was most 
nnuiual, the Bank should have called fora 
copy of the Will, and then it would have 
ascertained that various legacies had been be¬ 
queathed tlereiD, that these various accounts 
must have been opened in respect of those 
legacies, and consequently Labai and Jooiab 
w9 rp do longer exesator and exesptrix and 


had become trustees, so that the Bank would 
become liable for any wrong d°aling by them 
with those accounts. That even if the Bank 
was not put on inquiry at ones, the fact 
that the accounts were continued, that each 
deposit investment account had a correspond¬ 
ing current account to which tbe interest was 
credited, and that this continued for nine 
years in any event put the Bank on inquiry 
to ascertain the reason for tbeir cl ent’a 
conduct. No authority for such an extension 
of tbe doctrine of constructive notice baft 
been cited, and it seems to me that if ^ 
Bank was bound to take notice of the number 
of accounts an executor opened and the 
length of time such account was continued, 
so that in self-protection it would be neces* 
nary to send for him and ask him to ex¬ 
plain h's dealings with the estate in hie 
charge as executor, it would result in Bank's 
refusing to have any dealings with con¬ 
stituents as executors. But with regard to 
the advance of Rs. 4o,COO it has been argued 
that, at any rate, considering the Rs. 5^,000 
Government paper had b9en in deposit wi«h 
it for nine years with the interest being 
accumulated and re-investad, the Bank should 
have a»ked Joosab why he wanted tho 
advance, he would then have 6aid the account 
was in his name as executor and he was 
entitled to deal with it as he pleased. 
Evan if the Bank had not been satisfied and 
had called for a copy of the Will, it could 
not have forced Joosab to eay that account 
No. I was appropriated to the plaintiff's 
legacy. At the same time I know of do 
authority which would justify aush inquisi¬ 
torial proceedings by a Bank. 

The liability of a Bank to honour a 
customer’s cheqae appears to be abso'ute 
unless it can be shown that the Bank 
is privy to an intent to misapply trait 
funds. 

In Gray v. Johnstone (2) a binker had acted 
as such to T. J. who carried on business 
with his son-in-law under the style of J and 
M, but his accsuats with tbtm ware kept ip 
the name of T. J, T, J. died leaving a Will 
by which he bequeathed all his property ta 
the aee of his wife far 1 fe and after her 
dea'h to bs divided amongst their children 
as she might think fit. Fart of this prop¬ 
erty consisted of Life Policies which word 

(2) (1888) 3 E. 1. 1 at p. Hi 16 W. R. 84g t . 
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pal in the hat da of the bankers together 
with Piobate of the Will, They recovered 
the amoont of the Policies, made np their 
accounts and after deducting their nneetilcd 
ilaim declared a certain sum to remain dae 
from themselves to the executrix. She 
continued her husband’s basinets with bis 
late partner and a new aacoant was opened 
with the bankers in the name of the new 
firm and she as executrix drew a abeque 
for the amount stated to be due to her and 
paid it in to her banker to be credited to 
the firm, and it was so oredited and paid 
out by means of cheques drawn by the 
new firm. It wbs held that these circum¬ 
stances were not in themselves suffiaientto 
show that a breath of trust had been com* 
mitted and that the banker knew of the in* 
tention to commit the breaeh so as to render 
them liable on a suit by the ebildien of 
the testator to re place the money. Lord 
Oairns said at page 11. 

“I say that the result of those authorities 
ia elearly this : in order to hold a banker 
justified in refusing to pay a demand of his 
customer, the oustomer being an exeoutor 
and drawing a sheque as an executor, there 
must, in the first place, be some misapplica¬ 
tion, some breach of trust, intended by the 
executor, and there most, in the second 
place, as was said by Sir John Leach in 
the well-known case of Keane v, Bobarti (ii), 
be proof that the bankers are privy to the 
intent to make this misapplication of the 
trust funds. And to that 1 think 1 may safely 
add, that if it be shown that any personal 
benefit to the bankers themselves is design¬ 
ed or stipulated for, that circnmitance, 
above all others, will most readily esiablish 
the fact that the bankers are in privity 
with the breach of trust which is about to 
be committed.’* 

The learned Judge seems to have thought 
the Bank derived personal benefis by re-pay¬ 
ing the loan account out of the sale-pro¬ 
ceeds of the Government paper. On the 
face of it the Bank was entitled to advance 
money to Joosab as executor on securities 
deposited with them by him as executor, 
and there would be notniog wrong in their 
coting : on hie instructions as executor to sell 
the securities and credit the loan account with 
a sain sufficient to square itu If the Bank 

(8) (1819) 4 Madd. 332 at p. 367; 20 B, B. 303; 56 

8. B* 738. 


had advanced money personally to Joosab 
ard ra paid themselves by the sale proceeds 
of Government paper lodged with ic by 
Joosab as executor, or if the advance had 
been made to Joosab as executor and was 
re paid by the sale of Government paper 
which the Bank knew was held by him 
in trust, then it might be said that the 
Bank derived personal benefit from the 
same, and that would certainly go a con¬ 
siderable way to establish the fact that 
the Bank was privy with the breach which 
was intended to be committed. But, in 
my opinion, the plaintiff has not provtd 
aDy of the facts which be was bound to 
prove before be oould succeed against the 
Bank. Jooeab, the person alleged to ba 
guilty of the actual breach of trust, ought 
to have been a defendant in the suit, or 
at least, if he was not made a party, he 
should have been oalled a9 a witness. We 
are atked to infer, though we do not know 
for certain, that the Bank held the plaintiff's 
legacy. No attempt baa been made to prove 
that Joosab held as trustee the plaintiff's 
legacy or that if so the trust property 
could not ba followed. It ha9 not even 
been proved that Jooeab cannot pay the 
legacy, or that even if he cannot pay dow 
he could not have paid it in 1913. It is 
not sufficient for the plaintiff to say “Joosab 
led me to understand that he could not 
pay. He is more or less insolvent,” in 
order to found a claim against the Bank six 
years after the legacy was payable. 

On the issues 1 have set out above I 
would hold as follows :— 

1. There are facts from which the Court 
might infer that the Notes for Rs. 52,000 
represented the investment of the plaintiff’s 
legacy, but the witness who could have 
proved thiB positively has not been called, 
and euch being toe case the Court ia not 
bound to draw the inference suggested by 
the plaintiff. 

- 2. The Bank has neither actual nor 

constructive notice of any trust, if there 
was a trust. 

5. No answer in the absence of Joosab’a 
evidence. 

8. In the negative. 

9. Unnecessary. 

10. In the negative. 

13. In the negative. 

14. In the affirmative. 
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I think the appeal should be allowed 
and the plaintiff’s Bait dismissed with cists 
throughout. 

Shxh, J.—I entirely agree. I desire to 
add a few words with refereose to two 
points. 

First, as regards limitation, it is clear 
that the point was not properly argued by 
the parties before the Trial Court. Before 
us the appellants have relied upon Arts. 
48 and 62 and the plaintiff has relied upon 
Art. 133 as being applioable to the fasts of 
the ease. Art. 120, whioh has been held 
by the Trial Court to apply, has not been 
seriously relied upon by the plaintiff’s 
Counsel. Art. 133 tlearly has no applies* 
tion, as the suit is against the Bank holding 
the Government paper as seoarily for the 
loan to Joosab as the surviving executor. 
It- is not suggested that the Bank bought 
the Government piper and in the courre 
of the argument it vas admitted that the 
Bank did not luy the Government paper 
in question. On the strength of certain 
detisiona bearing on Art... 134 it has 
been argued by Mr, Desaitbat a purchase 
would include a mortgage and that the 
Artiale would apply to the Bank as pledgees 
from a trustee. Ibis aontention is opposed 
to the deaieion in Abhiram Qotwami v. 
Shyama Oharan Nandi (4) and there was no 
ahange in the wording of Art. 133 as 
there was in Art. 134 when the Indian 
Limitation Aat of 1903 was passed, to in¬ 
dicate any ahange in the scope ot Art. 133. 
It seems to me that in view of the relief 
claimed by the plaintiff Art. 48 would 
apply* But if it ia to be treated as a suit 
for money received by the defendants 8s 
sale* proceeds and properly payable to the 
plaintiff Art. 62 would apply. In either 
ease the claim .is clearly time-barred. It 
was argued with referense to Art. 48 
that there was nothing to show that plain¬ 
tiff had the necessary knowledge more than 
:three years prior to the date of the suit. 
The defendants pleaded limitation ^nd it 
was for the plaintiff to prove the fasts 
whioh would bring the olaim within time, 
The plaintiff has not stated any where that 


4 Ind. Cas. 449; 36 I. A. 148j H Bom. L. R. 
12$ 10 0. L. J. 284; 6 A. L. J. 8*7, 19 K. L. J'. 630, 
j4 C. W. N. lj 86 0. 1003 (P* 


he had not the necessary know* 
ledge as to the possession of the property. 
Having regard to the aircumstanaea of the 
•ise it is quite a fair inference, in the 
absence of any statement to the contrary, 
that the plaintiff knew on his attaining 
majority that the Government paper had been 
with the Bank and had been sold by the Bank 
at the instance of Joosab. It is significant 
that the learned Counsel for the plaintiff 
has not asked for any opportunity now to 
show that on the footing of' Art. 48 
baing applicable the plaintiff acquired the 
necessary knowledge within three 1 years of 
the suit, on the ground that for want of a 
specific plea as to Art. 48 he omitted* to 
adduce nesessary evidence on that point. 

The second point ralate3 to the merits, of 
the case. Mr. Dasai relied upon the following 
observaions of Lird Weatbury in Gray v. 
Johnstone (2): 

Bat then it has been very well settled 
that if an executor or a trustee who ie indebt¬ 
ed to a banker, or to another person, having 
the legal custody of the assets of a trust 
estate, applies a portion of them in the 
payment of bis own debt to the individual 
having that custody, the individual receiving 
the debt has at onc9 not only abundant 
proof of the breach of tras 1 ;, but participates 
in it for his own personal benefit 

It has b3en urged that these observations 
apply to the facts of this cise. In the first 
place there is nothing on the record of this 
case to show that Joosab applied the’ assets 
of the trust estate iu the payment of his 
own debt at the time. The loan account 
of Joosab was in his oapaoity as an 
executor: and» the account No. 1, from 
which the security was taken, was 

also in his name in that capacity. In the 
absence of the accounts of the estate of 
the deceased Khakibhai kept or rather 
presumed to have been kept by the ex9«utora 
and in the absence of any evidence of the 
surviving executor, it oouia not be assumed 
that he applied a part of the trust estate 
in the payment of his own debt. Secondly, 
there is nothing to show that the Bank had 
actual notice of the trust or of mis- 
application of the funds. Even assaming 
in favour of - the plaintiff that the Bank’ 
knew or ought to have r known that the- 
surviving exeoatoi was a trustee and that 
account No. I related to a trust estate tbfr$ 
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is nothing in the nature of his dealings with 
the Bank to show that he was * usiDg the 
trust ascets for any improper purpose at 
the time. It is difficult to understand on 
what principle the Bank oould b9 expected 
to know the dealings of Joosab with the 
estate of the deceased and to realise that the 
loan account in his name as an executor 
.was his own personal debt. Even now rfe 
have no means of ascertaining it: and it is 
hardly possible to accept the contention that 
the Bank must be deemed to have construc¬ 
tive notice of what is not clear even on the 
present record, I do not think that the 
observations in Qroy v. Johnstone (2) can help 
the plaintiff in this case, The plain position, 
so far as the Bank is concerned, seems to 
.be that Joosab dealt with them as an execu¬ 
tor throughout and that they had no means 
cf knowing, and, in view of the nature of the 
dealings with them, were under no obligation 
d*> inquire, as to whether Joosab was acliDg 
properly as an executor or a trustee at the 
time he withdrew the trust funds from the 
Bank in his capacity as an exeoutor. The 
subsequent dealings by Joosab with the trust 
fund after he withdrew it from the Bank, 
however improper, cannot affect the Bank in 
any way. 

N. K. & N, H. 

Appeal allowed. ' 


LOWER BURMA CHIEF COURT. 
First Civil Appeal No. 135 of 1919. 

1 March 10, 1921. 

rresent :—Mr. Robinson, Chief Judge, and 
' : Mr. Justice Heald. 

MAU>GPAN ON —= Appellant 

tersus 

MAUNG TUN THA and othkbs " 

—Respondents. 

• Burmese Buddhist Law—Inheritance - Orasa son s 
ith share—Estate, when comes into existence—Mesne 

profits. 

'On the death of his father an orasa son becomes 

entitled to a definite one-fourth -part of ^tho estate. 

The estate comes into existence his.father s uea 

and heip entitled to recover it with mesne pro s. 

Cp. 770, col. 1] 

First appeal against the judgment pasee 
bar the District Judge) Tbaton, 

49 


Mr. May Oung, for the Appellant. 

Mr. Keith, for the Respondents. 
JUDGMENT.—U Tu died in December 
1908, Six and a half years later, plaintiff sued 
as hie orasa son for his one-fourth share in the 
estate. On appeal this Court held that the 
question for decision was, whether an ora*ez 
son must act with reasonable promptitude 
in exercising his option of taking one fourth 
of his parents’ joint property on the death 
of his father or whether he has twelve 
years within which he can exeroise that 
option under Article 123 of the Limitation 
Act. It was held that, in the interest? of 
the family and because the mode of manage¬ 
ment of the property must vary and the 
prospeotB of the other heirs would also vary 
according as the option was exercised or not, 
he should do so without delay. It was, 
therefore, held that plaintiff’s right to a one- 
fourth share had lapsed altogether. This 
decision was reversed on appeal by their 
Lordships of the Privy Council,* who said 
that defendant’s contention was that plaintiff 
had not in fact any share in the estate 
bat that on the death of his father he 
had obtained a right to elect whether he 
would have that share or no, and that, in 
the absence of an election within reasonable 
time, the claim could not be brought forward. 
Their Lordships held that the whole conten¬ 
tion depended upon the consideration of two 
different rales, namely, rule 5, and rule 14 
of Chapter X of the Manuhye, They did not 
consider it desirable to express an opinion 
npon the tine construction of rule 14 which 
relates to the division of the estate on 
the death cf the mother. They held that 
its determination was not relevant to 
the question before them and that, “ even 
assuming in favoar of the respondents, that 
the rights of the eldest eon would change in 
the event of his not having segregated his one* 
fourth ehare before his mother’s death, it by 
no means follows that the right which he got 
tinder rule 5 was merely the right to elect 
within a certain limited period of time whe« 
ther he would take the property or no. 
Thteir Lordships can find no ground what¬ 
ever for the suggestion that he got anything 
under rule 5 excepting a definite one-fourth 
share in the property of the estate, a right 
which he was at liber y to assert within any 

*See Maung Tim Tha v, Ma Tkit, 33 lncl, Cas, 809— * 
[Bel] 
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period that wai not oafcside the period fixed 
by Artiole 123 of the Indian Limitation Ait 
as the period within whiih a claim muifc b9 
made for a share of proparty on the death of 
an intestate. M 

The case fcheQ retarnad to the original 
Court for a final determination of the 
rights of the plaiatifF, and from that deci¬ 
sion the praieu 1 ", appeal has been filed on two 
points only. 

[After stating the paints and discussing 
the evilence their Lordships proceeded to 
observe as follows : — ] 

It has been, for a long time, the commonly 
accepted view of the orasi son’s right that 
it consists of an option in respect of a 
definite share which may or may not be 
exercised by him as he choosep, and where the 
family consists of only three children or 
less it miy be to the advantage of the oraea 
son not to exercise that option bat t) wait 
until the mother’s d’ath and then divide 
the estate equally with the other children 
whereby he would gat a larger share than 
a fourth. This view, ae it appears to us, 
is clearly shown to be wrong by the decision 
of their Lordships of the Privy Council to 
which we have referred above. The orata 
son becomes entitled on the death of his 
father to a definite one*fourth part of the 
estate, and in the present ossa the position is 
.that he has asserted tbat claim prior to his 
mother's death and within time. It has 
been suggested that the estate to which he 
succeeded does not vest in him until he makes 
his claim to reduce it into possession, but 
that view is, in our opinion, put out of 
Court by their Lordships’ decision. On the 
death of his father he became entitled to a 
definite one-fourth part of the estate and he 
is, therefore, entitled to recover that estate 
in the present suit. This being so, the 
estate came into existence at his father’s 
death and be is entitled to mesne profits 
on it. 


[Note.—T he rest of the judgment is not material 
for the purposes of this report.— Ed ,1 

I. D, 

Order accordingly. 


*' ' 


CALCUTTA HIGH COURT. 

Appcal fkom Appellate Dicker 
No. 1534 of 1920, 

February 1, 1922. 

Present: —Mr. Justice Greaves. 

Sped NAYAJAN ALI and otbees — 

DeFB PDANT8 —APP1LLAKTS 

venut 

M1DNAPORE ZAMINDARY COMPANY, 
LIMITED— Plaintiff— Respondent. 

Civil Procedure Code (Act V of I908J, 0 XLT, r. 27 
—Additional evidence at the apjiellate stage — Dis¬ 
cretion of Court — Appeal^ second—New point. 

The admission of evidence in appeal is largely 
a matter of the discretion of the Court, and not is 
entirely a matter of right, [p 77?, col. 2.] 

A point in respect of which no issue was framed 
in the Trial Court, and which was not argued in the 
first Appellate Court, cannot be raised in second 
appeal, [p. 77', col. 2.] 

Appeal against a decree of the Offi¬ 
ciating Subordinate Judge, First Court, 
Midnapore, dated the 10th of March 1920, 
affirming tbat of the Officiating Munsif, 
Second Court at that place, dated the 13th 
of August 1918, 

FACTS appear from the judgment. 

Moulvi Nurudiin Ahmed (with him Moulvi 
Syed Soadullah) , for the Appellants.^—The 
learned Judge was wrong in not admitting 
the finally published records the entries 
wherein were in my client’s favour. The 
learned Judge does not assign any reason for 
rejecting this piece of evidence. I submit 
the entries ought to have been admitted in 
evidence. These entries raiee a rebuttable 
presumption in my favour. 

The copy wae a certified copy of the peti¬ 
tion, We could not call the Pleader aa he 
was dead. Jagadis too was dead. 

The Judge has not given due weight to 
former decisions. 

Mr. U. N. Sen Oupta (with him Babu Pro• 

bodh Kumar Da») t for the Respondent,_Thie 

was a title suit. The whole point was a ques¬ 
tion of title. Records are only presumptive 
evidence of possession. Even if filed they 
could cot be evidence of title. We claim 
hhas possession after declaration of onr title. 

[Griavks, J.—The entries might show 
something more. We do not know]. 

We claim title. Section 102, Bengal 
Tenancy Act, lays down the points which a 

Settlement Offijer ie to lay down in thf R*for4 
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of Rights. Parties tan make objections 
under section 103. The Revenue Officer has 
no right to go into the question of title. The 
power of Appellate Courts t > admit evidence 
is also very limited. The Judge was right in 
discarding Settlement Records. The Hecord 
cf Rights was published after the institution 
of the suit. Mere exeroise of possession as 
a trespasser would not give him any title 
unless mine is barred. I am admittedly the 
po. season 

Moulvi Nurudlin Ahmed, in reply.—They 
are suing to get khas possession by ejecting 
me. This document raises a presumption in 
my favour, which, if unrebutted, would have 
benefited me. I oan show that I am not a 
trespasser. They do not admit me to be a 
tenant. 

Refers to Venkata chela Fillai v. Ranga 
Pillai (l). There should be a remand. 

JUDGMENT.—This is an appeal by the 
defendants. The suit by the plaintiffs 
was for khas possession of certain land 
and for damages and for an injunction. 
The plaintiffs were Z imindars of a certain 
Pergannah which included the village in 
which, I understand, the defendants held 
B:me land and the dispute was with re¬ 
gard to certain land whieh the plaintiffs 
•l&imed as their khas land. Whereas the 
defendants alleged that this land had 
been let out to them and that the plaint¬ 
iffs had no right to ejeot them. Both 
the lower Courts have desreed the suit 
in the plaintiffs’ favour. . 

Four points are Urged before me. First, 
it is said that the lower Appellate Court 
wrongly excluded certain evidence that 
was tendered on behalf of the defendants, 
namely, the Settlement map and khatain 
forming part of the Record of Rights. It 
is said that this evidence could not be 
adduced in the First Court as the Record 
of Rights had not been finally published 
but that between the hearing before the 
Mansif and the hearing in the Appellate 
Court the Record of Rights had been pub. 
lished and that, accordingly, as the entries 
in the Record of Rights were alleged to be in 
the defendants* favour, the lower Appellate 
Court should have admitted this in evidence 
to be given in favour of the defendants 

t ’ I, • « - 

(1) 28 Ind, Oas, 604) 17 M, L» T. 22°l 28 M. U J* 

'wr ** • 


contention ; secondly, it is said that the 
lower Appellate Court has not given effect to 
the statement, contained in Exhibit D, a 
petition which is referred to in the judg¬ 
ment; thirdly, it is said that the lower 
Appellate Court has not properly considered 
the effect of certain judgments, Exhibits K 
and L ; and lastly, it is urged that the 
heirs of one Musammat Amina K.hatuD, 
defendant No. 5, who died after the in¬ 
stitution of the suit, should have been 

brought on the record. 

So far a 3 the last point is concerned, 

no issue was taised with regard to this 
before the Mnnsif. Nor was the point 
argued in the lower Appellate Court. 
Under the circumstances, it is not open 
to the defendants to raise it in appeal to 

this Court. 

So far as Exhibits K and L are con¬ 
cerned, what the learned Jadge eeys is 
this, that these documents do not show 
what was the area let out in Mandalito 
Go]am Aliha. Now, this being eo. I do 
not see how they could rpally have any 
bearing upon the question in dispute. Ad¬ 
mittedly, the defendants held certain land 
in the villaga and the only dispute was 
whether certain khas lands were included 
in the area of their demise. If these 
judgments, as already stated, did not show 
what was the area demised, it seams to me 
that they ooald have very little bearing on the 
question that the learned Subordinate Judge 

had to decide. , , , •* 

So far as Exhibit D is concerned,the learned 

Subordinate Judge saye that there is no 
evidence that the petitioner hadany knowledge 
of the contents. No w, the original petition 
which had bean filed in another suit had 
been destroyed along with the record of . the 
suit which was a suit of 1893. A certified 
copy was produced. But, as the learned 
Subordinate Jadge points out, the original 
was not signed by Jogeswar Naran and no 
proof was given of the truth of the statements 
contained in the certified copy of the peti¬ 
tion. Under the circumstances, it seems to me 
that the learned Subordinate Jadge is right 
in saying that this document had no evi¬ 
dentiary value. # 

The first point only remains now. Under 

the provisions of O. XLI, r. 27, the 
Appellate Court is empowered to allow, in tha 

f irtumst*Dte0 st»tfA in tbe Order, evidence to 

e • 
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be produced which was not given in the First 
Court. No doubt the evident© tould not 
have been given in the First Court for the 
reasons already stated. After all, it was for 
the Court to see whether the evidence would 
really have some value with regard to the 
question propounded for decision. Now, the 
entry was no doubt before the Subordinate 
Judge: it was, as I understand, to this effect 
that the defendants were entered as persons 
entitled to and in possession of certain lands 
whish were described as p atit land and the 
right is said to have been intermediate 
Mandali permanent right but not Maker- 
rarri. Now, the qiestion really that the 
Court had to deside was whether the 
plaintiffs had established their title to the 
land or whether the defendants by virtue of 
their holding had right to this khae land, and 
I think it may well be that the learned 
Subordinate Judge in his discretion thought 
that this entry to whish I have referred 
would not assist him in arriving at his deci- 
flion with regard to the questions that were 
at issue before him. After all, the entries 
were only presumptive evidence and sapable 
of being rebutted by evidense given on 
behalf of the plaintiffs. Under the oircnm- 
stancas, I am not prepared to say that the 
learned Subordinate Judge was not justified 
in not allowing this evidenoe to be given. 
After all, it is largely a question of dissre* 
tion and not entirely a matter of right. I 
do not think that in second appeal under 
the oiraumstanses I should interfere with 
or send the matter back for a consideration 
by the lower Appellate Court of this evi¬ 
dense. 

In the result, the appeal fails and 
mnst be dismissed with soets. 

w, c, A« 

Ajypeil dismissed. 


LAHORE HIGH COURT. 

FULL BENCH. 

Miscellaneous Sicond Civil Appeal 
No. 1174 op 1920, 

Februaiy 22, 1921. 

Present :—Mr. Justise Chevis, Mr. Justice 
Broadway and Mr. Justice Wilberforae. 
HlMMUN— JULGMKHT-DEIiTO*—APPELLANT 

versus 

FAUJA— Decree-Holder—Respondent. 

Pre-emption twit —Decree directing payment within 


certain period — Period,[expiry oj , while Court closed — 
Payment on re-opening of Court , effect oj—Civil 
Procedure Code CAct V of 1908.J, O, XX, r, 14— 
Intention of Legislature. 

Where a pre-emptor is given a deoree on con¬ 
dition of paying in Court the purchase-money 
within a certain period and the Coart closes the 
very next day and remains closed till after the 
expiry of the period allowed, payment on the day 
the Court re-opens is a sufficient compliance with 
the decree, [p. 775, col. 1.] 

O. XX, r. 14 of the Civil Procedure Code impliea 
that, in a suit for pre-emption, a future date should 
be fixed for the payment of the purchase-money, 
and indicates that the intention of the Legislature 
was not that payment should be made on the day on 
wliioh judgment is announced, [p. 775, cols. 1 & 2.] 

Obiter. —When a pre-emptor is given a decree on con- 
dition of paying the purchase-money within a cer¬ 
tain period, and the Court is open during the earlier 
part of that period but closed during the latter part, 
payment on the day the Court re-opens is not a suffi¬ 
cient compliance with the decree, [p. 775, col. 1.] 

Miscellaneous second appeal from the 
order of the District Judge, Ludhiana, dated 
the 29th March 1920, reversing that of the 
Munsif, First Glass, Jagraon, District 
Ludhiana, dated the 18th November 1919, 

ORDER OF REFERENCE TO A FULL 

BENCH. . 

Chevis, J. —( November 12, 1920). — On the 
29th August 1919 the plaintiff obtained a 
deoree for pre-emption on condition of 
payment of Rs. 500 within a month. 
The Court was closed during September 
and the early part of October, and open¬ 
ed on the 7th October. On that day plaintiff 
appeared in Court and tendered Rs. 400, the 
balance of the Rs. 500, Rs. 100 having 
already been paid in on 5th July 1919. 
The Court called for a report, and the 
next day the money was actually paid in. 
The vendee-defendant then objected that, *s 
the pre-emption money had not been paid 
in within the period fixed by the decree, 
the decree bad lapsed. The First Court 
accepted this as the correct view. The 
learned District Judge on appeal held that 
the decree had not lapsed. He referred to 
Naha v. Pathana (1) as authority for holding 
that time could be extended by reason of 
section 148, Civil Procedure Code, and held 
that time should be extended up to the 
re-opening of the Court, and that tender of 
the money on the 7th October was sufficient. 
The vendee-defendant appeals to this Court 

(1) 18 Ind. Cas. 86; 60 P. R. 1913| 63 P. L. 

191-3; 72 P. W. R. 1913. 
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Hit Counsel’s main contention is that the 
fait of the Oonrt being: closed on the 29th 
September does not prevent the lapsing of 
the deoree when the money was not paid in 
on that date. This eentention we will deal 
with later on. 

In the first place, we note that we find 
ourselves quite unable to accept the view 
put forth in Nabct v. Pathatia (l) that section 
148 applies to such eases. We are of opinion 
that this section was never intended to 
allow a Court to alter a desree. A desree 
can be altered by review, on appeal or on 
revision, but we do not think that either sec¬ 
tion 148 or 151 san be utilized for the 
pnrpose of altering a deoree. And in support 
of this we oite Suranjan Singh lv. R ambahal 
Lai (2). 

Supposing for the moment that payment 
of the money on the day the Court re-opened 
was sufficient sompliance with the deoree, 
there is the fast that the money was not 
actually paid till the following day. But 
this was not the plaintiff’s fault, and in 
Beveral cases tender has been held to be 
sufficient, see Nathuv . Imam Din (3), Ahmad 
Din v. Ethan (4), Mir Zaman v. Fyao (5), 
Prabhu v. Nihala (6) and Gaya Bakhth Singh 
v. Tilak Singh (7). And Mr. Jai Gopal 
admits that the money was tendered on the 
7th Ostober, and does not press the sonten- 

Hob that tender was not equivalent to pay¬ 
ment. , 

The main question in the case is, whether 

the prinsiple laid down in section 4 of the 
Limitation Aot, and in section 10 of 
General Clauses Ast (X of 1897) and 
in section 8 of the Punjab General Clauses 
Act (I of 1898) is applicable to sash 
eases. Seetion 4 of the Limitation Aet is 
net applioable as that relates only to the 
period of limitation prescribed by the 
Aot for suits, appeals and applications 
and oannot be applied to the period 
of limitation presoribed by a decree or 
the payment of money, Similarly, tba 80 *" 
lions in the General Clauses Aots oannot be 


(2) 21 Ind. Cas. 535; 35 A. 532; 11 A b. J. 950. 

(3) 31 P. R. 1880. 

• 4) 6ft P. R. 1881. 

(6> 79 p. R. 1881. s. »»-» r> t 

Vfi) 36 Ind. Caa. 183; 123 P. W. R. 19»G; 72 P. h. 

R. 1917. 

(7) 29 lad. Oaa. »79j 3 O, L. J. 151. 


applied, as the limitation there spoken of 
is the limitation presoribed by an Act and 
not by a deoree. Mr. Jai Gopal relies on 
Birdey Barain v. Alam Singh (8). In that 
oase the sir months allowed to the plaintiff 
for depositing the pre-emption money expired 
on a holiday, and the money was tendered 
on the following day. It was held that 
the deoree had lapsed. There are two rulings 
of this Court on the point. In Shams>ud • 
din v. Fir Baksh (9) it was held by a 
majority, Boulnois, J., dissenting, that pay- 
ment on the re-opening of the Court was 
sufficient. In Baghelav. Musammat Sallo (10) 
a similar view is held. So, too, in Dabi Din 

Rai v. Muhammad Alt (11). 

It is urged by Mr. Jai Gopal Sethi that 
these judgments give no clear reasons for 
their decision that in oases where the period 
fixed by the deoree for payment expires 
on a day on whioh the Court is dosed 
payment may be made on the day on whioh 
the Oonrt re-opens. The decision presum¬ 
ably rests on what has been stated to 
be a general principle of law, vie., that 
though a party oannot himself extend 
the time allowed for doing an aot in 
Court, yet if delay in the performance 
of the aot is caused, not by any aot of the 
party* bat some aot of the Oonrt itself, 
such as the fact of the Court being closed, 
he is entitled to do the act on the following 
day. This has been followed as a principle 
in certain oases, see Sambasiva Ohari v. 
Ramaeami Beddi (12), Shooshee Bhusan v. 
Gobind Ohunder Roy (13) and other oases 
dted on page 27 of Starling’s Limitation Aot, 
fifth Edition. In these oasesoertain English 
•ases are cited whioh we will now notice. 

In Mayer v. Harding (14) the appellant, 
having applied to the Justices to state a case 
and having received it on Good Friday had 
to transmit it to the proper Court within 
three days. The offices of the Court were dosed 


. (8) 48 Ind. Cas. 353, 41 A. 47, iG A. L. J. 892. 

aOM^ind*. Cal!’ 994; 3 P. R. 1913, 226 P. L. B. 
19 (n) 2 3 3 3 * * 7 A. , 850, R A! 9 W. N.(188l) 100; 2 Ind. Deo. 
^(12) 2i?M. 179; 8 M. L. J. 265, 8 Ind. Deo. (<M. «.) 

197 

(13) 18 C. 231; 9 Ind. Deo. (n. a.) 164. 

(14) (1887) 2 Q, B. 410, 9 B. & S, 27«.i 10 h. T.429, 

15 W. R. 816. 
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from Friday till Wednesday. The ease 
was transmitted on the Wednesday, and this 
was held to be sufficient, as it was a case 
in which it was impossible for the appellant 
to transmit it earlier. 

In Waterton v. Biker (15) appellant had 
to give notise of appeal and to give 
eecarity to be apnroved by the Registrar for 
•oats of appeal within 10 days. Ha gave 
notise and tendered good security within the 
ten days bat the security was not approved 
till after the ten days bad expired. It was 
held that he had done all that it was possible 
for him to do, and that the requirements of 
law had been complied with. 

But there are two earlier cases which 
require to be noticed, as they are more appli 
cable to the case before us. 

In Peacock v. Reg. (16) it was held 
that where the three days allowed for 
an application to Justices to state a case 
expired on a Sunday an application presented 
on the Monday was not in time. This rul¬ 
ing was followed in Pennell v. Ohurchw'ir - 
dent of Uxbridae (17). These two ruling-* are 
in no way dissented frcm in the later English 
rulings. On the contrary, in Mayer v. flard- 
ing (l4) we 6nd Mellor, J., saying, “where a 
Statute requires a thing to be done within 
three days, or six months, or within any 
perscrihed period, the time may no doubt be 
circumscribed by the fact of its being impos¬ 
sible to ccmoly with the Statute on the last day 
of the period to fixed, 11 

So all that the English rulings amount to 
is this, that where it is impossible to do the 
required aot at any time during the prescrib¬ 
ed period it may be done on the 
next possible occasion. They do not lay 
down that where the doing of-the act 
is left till the latter part of the period and 
it is then found impossible to do the aot dur¬ 
ing that latter part it may be done after 
the period has expired ; quite the reverse. 

In the particular case before us the pre¬ 
emption money might have been paid into 
Court on the 30th August 1919 (noton 31st 
for that was a Sunday). No doubt one 
day is a very short time to allow for pay- 

(16) (1868) 3 Q.B. 173; 9B.4S. 23; 37 L. J. Q. B. 
66; 17 L. T. 468; 16 W. R. 368 

(16) (1868) 114 R. R.707; 4C.B.(n.b.) 364; 27 L. J. 
0. P. 224; 0 W. R. 617; 140 E. R. 1086; 31 L. T. (o. s.) 
101 . 

(17) (1862) 149 R. R. 786; 31 L. J. M. 0. 92; 8 Jur. 
(n. s.) 99; 6 L. T. 685; 10 W. R. 319. 
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ment of pre-emption money ; but the pro* 
emptor might have asked for review, or might 
have appealed on the grrnnd that he could 
not possibly go home and get the money and 
return in one day. It is certainly a bard 
case, and we note that such hard cases 
would be avoided i e the Courts would take 
the trouble to comply with the provisions 
of O. XX, r. 14, of the Civil Procedure 
Code, and fix, not a period, but a date by 
which the money should be paid, taking 
oare also to see that the date fixed is one 
on which, so far as can beforessen, the Court 
will not be dosed. 

Bu) we must detide the case in accordance 
with law. In our opinion there is neither 
aDy particular law nor any general principle 
which enables a person who is directed to 
do an act within a osrtain period and who 
is able to do it within the earlier part of 
that period to do it after the completion of 
the period, merely because the Coart was 
closed daring the litter part of that 
period. 

As at present advised, we are, therefore, 
of ooinion that the Allahabad nil mg Birdey 
Narain v. Ala/n Singh (8) lays down the 
corieot law, and that this appeal should 
be aciepted. But as the former rnlingc of 
this Court are to the contrary the cace 
must be referred to a Full Bench. 

We refer to a Full Bench the following 
question. When a pre-emptor is given a 
decree on condition of paymant within a 
certain period, and the Court is open during 
the earlier part of that period but closed 
during the latter part, is payment on the day 
on which the Oonrt re opens a sufficient 
compliance with the decree P 

Mr. Jai Qopal Sethi , for the Appellant. 

Mr. Kanwar Narain , for Diwan Narinjan 
Parshad t for the Respondent. 

JUDGMENT OF THE FULL BENCH. 

The facts are fully stated in the order 
of the Division Bench, dated the 12th 
November 1920 referring thi* case to 
a Full Bench. When the case was referred 
the Division Bench apprehended that the 
Court was open on the 30th August 1919. 
This, however, was a mistake, for the 30th 
August was a la*t Saturday in the month, 
on which day the Court is always dosed. 

So the case now stands as follows :— 

On the 29th August 1919 the plaintiff 
was given a decree for possession by pre- 
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emption, on condition of payment of Re. 500 
within one month from the date of judgment. 
From that day onwards the Court remained 
Closed until the 7th of October on which 
day the plaintiff appeared in Court and 
tendered the balance of the pre emotion 
money. The question, therefore, which was 
referred to the Full Beocb, vie., whether 
when a pre emptor is given a decree on 
condition of payment within a certain period 
and the Court is open during the earlier 
part of that period but closed daring the 
latter part, payment on the day od which 
the Court re-opens is a sufficient compliance 
with the deeree, dees not really arise in the 
present ease, ain.e it is now found that 
the Court was slosed daring the whole of 
the period. Had the question real y arisen 
owe are of opinion that we should have 
followed that interpretation of the law whi.h 
is laid down in Birdey Narain v.Alam Singh. 
(8) 'We need not give oar fall reasons for 
saying this, as anything we might say 
would be obiter dictum ; it i. saffi°ienl 
simply to say that we agree with what has 

been said in the Order of Beferen.e. 

On behalf of the appellant it i» urged 

that payment might have been made on the 

29th of August 1919. t, the very day 

on which the judgment was 
We note that the last hearing of the sase 
was on the 20th August 191 ’.when argu- 
Tents were heard and the . 29th August 

1919 was fixed for pronouncing 
It seems to ns, therefore, very likely that 
judgment was written at home and was 
delivered early on the 29th o August But 
this does not neteasanly follow, and it 

by no mean, impossible that 

delivered at the slose of the day on the 29th 
Angust, and in that ease it might, perhaps, be 
absolutely impossible for the plam ‘ 
have paid or tendered the money into Uon 
on that day. It is, of sonrse, extremely im¬ 
probable that the plaintiff had the “oney 
with him that day, as pre-emptors do not 

•bring with them to Court the P ie ®.” ptl ° 
money on the day on whieh jndgment is to be 

prononn.ed,and until judgment >aP ron ”°“ ,e ^ 

they do not know what sum they wUl be 
required to pay. Further. O XX. r 
14 lays down that the decree shall epeciry 
the flay on' or before whi.h >the P»»ba - 
money shall be paid into Court. Th.s ^early 
implies that a fnture date shall ba nxeH 


payment and seems to us an indication that 
the Legislature regards it as impossible for a 
person to some to Court on the day on which 
judgment is to be proDoanced bringing with 
him for payment into Ooart on that day a 
sum which has yet not been fixed by the 
Court. We consider, therefoie, that it was 
quite impracticable for the plaintiff to pay the 
purchase-money into Court on the 29th 
Angust. The plaintiff tendered the money 
into Court on the next day on which the 
Oonrfc was open. He might possibly, had he 

attempted to do so, have fonnd the Nazir on 

the Court premises on one of the days during 
which the Court was closed, but he could not 
anticipate that he would do so, and we think 
that in such a case it should be held that 
payment on the day on which the Court re¬ 
opened was all that oould possibly be expect¬ 
ed of the plaintiff. , 

We, therefore, uphold the order of the Uis- 

tiiil Judge and dismiss the appeal with 
costs. 

W. 0. A. & H. H. . 

Appeal aismxtsea. 


CALCUTTA HIGH COURT. 

Lbttbbs Patent Appeal No. 76 of 1920. 

February 9, 1922. 

Present ; _Justice Sir Asutosh Mookerjee, Kt m 

and Mr. Justice Onmrng. 

midnapore ZAMINDARY COMPANY, 
LIMITED— Plaintiff—Appellant 

versus 

SBIDHAB MAH AT A—DifsxDirr 

Respondent. 

Landlord and tenant—Bengal Te™™y Act (VIII of 

isiw .. 7, 105, 105.4, 106, 1094 -Fair end equit- 

abUrZ, pr ooeeiings for settlement of-Que.t..ns a, 
? of area and liability to enhancement of 

rem it f decided—Appeal, second, to High Court, 
competency of. 

If in any proceeding under section 105 of the 
- * , Tenanoy Act questions as to the extent of 

area* 8 and liabifity to enhancement of rent havo 
, • and determined, the order or 

arsettlemert Officer, though in form an order 
which .ettlea a fair and equitable rent, doeeinenh. 
stance embody a deciaion of a qnertion within th. 
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Bcope of section 105A and, consequently, of section 
106. Such a decision is not one merely settling a 
rent within the meaning of section 109A and is 
consequently liable to be challenged by way of 
second appeal to the High Court, [p. 776. col. 2: n. 
777, col. 1.] 

Jnanada Sundari Chowdhnrani v. Abdur Rahman 
[Amurft SarAar], 33 Ind. Cas. 149- 43 C. 60?: 20 C. 
W. N. 428; 23 C. L. J. 281, followed. 

Where the landlord seeks to have the rent of a 
tenure-holder enhanced under section 7 of the 
Bengal Tenancy Act, tl.o first point for investiga- 
tion is whether the rent is liable to enhancement. 
When this has been made out, the next point for 
determination is, whether there is a customary rate 
payable by persons holding similar tenures in the 
vicinity. It is only when this has been answered 
in the negative that the rent can bo enhanced up to 
such limit ns the Court thinks fair and equitable, 

[p. 777, col, 1.] 

Letters Patent Appeal against the judgment 
of Mr. Justice Walmsley, dated the 19th of 
August 1920, in Appeal from Appellate 
Decree No. 1585 of 1919, 

FACTS appear from the judgment. 

Babn Frobodh Kumar Das % for the Appel¬ 
lant.—The decision of tbe Special Judge was 
a decision settling a rent. Hence havirg 
regard to the provisions contained in eecticn 
109A, Eub section (3), of the Bengal Tenaroy 
Act, no second appeal lay to the High Court. 
The decision of Mr. Justice Walmsley was 
consequently without jurisdiction. As 
regards the merits, the question whether the 
landlords were entitled to have the rent 
enhanced under section 7 of the Bengal 
Tenancy Act, is a question of fact the find¬ 
ing whereon of the Special Judge could not 
he attacked in second appeal. 


in excess of what be paid rent for and wan 
consequently liable to have his rent increased. 
Two issnes were raised to cover this point; 
Damely, first does the defendant hold any 
area in excess of ^wbafc he 13 paying rentj 
for ? and 89Condly, what should be the fair 
rate of rent for assessment of the excess 
area, if any ? ’ The Settlement Officer came 
to the conclusion that the defendant held 
an excess area of 5 95 acres, and that the 
rate of rent, should be fixed at 2 annas 
6 pies per lugha which was the average 
rate fixed upon the original area. The 
consequence was that the rent was increased 
by Rs. 5*10-6. The landlords appealed 
against this decision and argued before tbe 
Special Judge that they were entitled 
to have the rent enhanced tinder section 7. 
The Special Judge acceded to this contention 
and held that the rent payable by the 
defendant should be fixed at Rs, 139, The 
tenant thereupon preferred a second appeal 
to this Court. A preliminary objection was 
taken to the competence of the appeal on 
the ground that the decision of the Special 
Judge was a decision settling a rent within 
the meaning of sub-eection (2) of section 
109A and was consequently not liable to 
be challenged by way of an appeal to this 
Court. Mr. Justice Walmsley overruled thie 
contention, and held that the decision of the 
Special Judge had been founded on a basis 
never put forward before the Settlement 
Officer, He accordingly allowed the appeal, 
set aside the decision of the Special Judge 

and restored the decree of the Settlement 

Offic »r. 


f* Babu Mahes Chandra Banerjte for Babu 
Trcmatha Noth Bandopadhyayya , v> as rot 
called upon to reply. 

JUDGMENT.—This is an appeal under 
clause 15 of the Letters Patent from the 
judgment of Mr. Justice Walmsley in a 
proceeding under seotion 105 of the Bengal 
Tenancy Act. 

The appellants who were tbe landlords 
instituted thfse proceedings against tbe re¬ 
spondent, their tenant, with a view to have 
fair and equitable rent settled in respect of 
the tenure held by him. The case as pre¬ 
sented to the Settlement Officer was that 
the defendant was in occupation of an area 


On the present appeal it hasbee n con- 
tended that tbe appeal heard by Mr, 
Justice Walmsley was incompetent. We are 
of opinion that there is no foundation for 
this contention and that it is oppoced to tbe 
decision of the Full Bench in the case cf 
Jnanada Sundari Ohou>dhurani y. Abdur 
Rahman \_Amudi Sarkar ] (1). The principle 
applicable to cases of this character 
was explained in that decision: “If 
in any proceeding under section 105 questions 
UDder section 105A have been investigated 
and determinad, the order of the Settlement 


Cas * 148 « 43 c * 60 *> C- N. 428j 
23 C, I 4 . J, 281, 
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Officer, though in form an order which settles 
a fair and equitable rent, does in subsfcanos 
embody a decision of question within the 
eoapa of aettion I05A. and consequently of 
section 106, Sash a decision is not one merely 
sattlinsr a rent within the meaning of set* 
lion 109A and is oonsequently liable to be 
challenged by way of second appeal to the 
High Court.” In the case before ns, the 
decision of the Special Judge is founded on 
two essential facts, namely, 6rst, that the 
defendant held an area in excess of the 
original area of the tenancy and was con¬ 
sequently liable to have the rent assessed 
on such excess area ; and secondly, that the 
tenure held by the defendant was of such 
a description that its rent was liable to be 
enhanced. Oonsequently, tbs decision of the 
Special Judge involves a determination of 
two fundamental questions in connection with 
the tenanty held by the defendant, namely, 
the extent of area and the liability to 
enhancement. There tan be no room for 
argument that a decision of thi9 character 
was not a decision merely settling rent within 
the meaning of section 109 A and the appeal 
was consequently competent. 


whether there is a customary rate payable 
by persona holding similar tenures in the 
vicinity. It is only when this has been 
answered in the negative that the rent can 
bs enhanced up to such limit as the Court 
thicks fair and equitable. Note of these 
matters had baen investigated in the Court 
of first instance for the reason that the 
question was not raised in that Court. Iu 
these circumstances, Mr. Justice Walmsley 
properly allowed the appeal and restored the 
decree of the primary Court. 

The result is that the judgment of Mr. 
Justice Walmsley is affirmed and this appeal 
is dismissed with costs. 

b. K. 

Appeal dismisted. 


As regards the merits, we entirely agree 
with the view taken by Mr. Justice Wal- 
msley. The record does not disclose the 
faintest (raos of a contention in the Court 
of first instance that the defendant wa9 liable 
to have his rent enhanoed under section 
7. The argament which was advanced for 
the first time before the Special Judge, should 
not have been entertained by him for decision 
on the materials available on the record. 
Section 7 provides that the rent of a tenure- 
bolder, when it is liable to enhancement, 
may, subject to any contract between the 
parties, be enhanoed up to the limit of the 
customary rats payable by persons holding 
similar tenures in the v.cinity. It is only 
where no such customary rate exists, that 
it may, subject as aforesaid, be enhanced up 
to such limit as the Oouri thinks fair and 
equitabls. The section then proceeds to lay 
down a rule for the ascertainment of the 
fair and equitable rent. Consequently, where 
the landlord seeks to have the rent of a 
tenure-holder enhanced, the first point for 
investigation ie whether the rent is liable 
A® enhancement. When this ba9 been made 
<Jct, the next point for determination is, 


LOWER BURMA CHIEF COURT. 
First Civil Appeal No. 148 or 1920. 

January 11, 1922. 

Present s— Sir Sydney Robinson, Kt., Chief 
Justice, and Mr. Justice Maung Kin. 

P. V, OHETTY FIRM—Plaintiff— 

Appellants 

versus 

MOTOR UNION INSURANCE COMPANY 

—Defendants—Respondents. 

Fire Insurance—Contract of insurance—Contract 
of indemnity—Contract between insurer and insured 
—Third party even if mortgagee cannot sue on insur¬ 
ance policy— tl Total loss” meaning of — Salvage — 
Mortgagee , when entitled to benefit of insurance— 
Prohibitory order % issue of, by telegram. 

A contract of insurance is a contraofc of indem¬ 
nity. It is a contract by the insarer to Indemnify 
the insured against the loss that he may suffer io 
pertain conditions. It is not a contract to indemnify 
any other persons, and there is no privity of ooi* 
tract between the insurer and any third p&ity. 
Therefore, a third party, even if ho is a mortgagee 
of the insured property, cannot aue on the polioy 
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Unless the right of the insured to sue has been 
assigned to him bj a proper and legal assignment, 
[p. 77 w , eol. 1.] 

Castellain v. Preston, (1883) HQ. B. D. 380 
at p. 386: 52 L. J. Q. B. 366; 49 L. T. 29; 31 W. E. 659, 
referred to. 

A ‘total loss' means the destruction of the property 
or injury to it to such an extent as to render the 
insurer Liable to pay the total sum insured, [p. 779, 
col. 1.] 

When the insured has been indemnified to the 
full extent for a total loss, any salvage belonging 
to the insured is presumed, under such circum¬ 
stances, to have been abandoned, and anything that 
may remain of the property belongs to the insurers 
to reimburse themselves so far as they can by 
selling the salvage for what it will fetch. That is 
an essential element in a contract of insurance, 
[p 78<>, col 1.] 

Apart from Statute, the mortgagee is not prima 
facie entitled to the benefit of an insurance effected 
on the property by the mortgagor. In order to 
entitle the mortgagee to any claim on the policy 
there must be a covenant not only to insure but to 
insure for the benefit of the mortgagee or to apply 
the polioy moneys in reinstatement or otherwise 
for the benefit of the mortgagee, [p. 779, col. 1.] 

Rayner v. Preston, (18R1) 18 Ch. D. 1; 60 L. J. 
Ch 472: 44 L. T. 787; 29 W. R. 646; 46 J. P. 829, 
referred to. 

Obiter .—Courts are forbidden to issue prohibitory 
orders by telegram. [p. 778, col. 2 ] 

First appeal against the judgment passed 
by Rigg, J., on the Original Side. 

Mr. N. M. Coieasji , for the Appellants. 

Mr. David, for the Respondents. 

JUDGMENT. 

RoBiNtON, 0. J.— One Manng Po Sin owed 
the plaintiff*appellant firm Rs, 6,COO and as 
security for the re-payment of that earn 
with in'ereet he executed in their favour a 
deed of mortgage on certain paddy land 
together with a mill and the machinery 
contents standing cn the land. The mort¬ 
gage was executed on the 7th November 
1917, Subsequent to that, Manng Po Sin 
insured the premises mortgaged for their 
full value with the respondent Company. 
In June 1918 the mill was acmpletely 
destroyed by fire. A 11 that remained was 
certain items of the machinery consisting of 
a damaged boiler, a steam-engine, an iron 
chimney, s large number cf sheets of corru¬ 
gated iron, more or less damaged, and 
certain other machinery—huller, pulleys, 
shaftirg, e<e., which we:e badly damaged. 

Maurg Po SiD claimed from the Insurance 
Company payment of the insurance money. 


CO, 

On the *29th June 1918 Counsel for 

appellants wrote to the Insurance Company 
informing them of the debt due by Manng 
Po Sin and tlaiming that their clients 
were entitled to receive the insurance 
money. They requested them to withhold 
payment and to make no payment to Maun? 
Po Sin without reference to their clients 
who, they said, were about to file a suit 
on their mortgage. The defendant Company 
took no notice of that letter, and on the 3rd 
and 8th of July they duly made payment in 
full of the while amount doe under the 
insurance policy. 

On filing the suit on the mortgage 
plaintiffs-appellan'c obtained an order from 
the District Court restraining the Insurance 
Company from paying Rs. 7,500 out of the 
inturanoe money to MauDg Po Sin. This 
order wai conveyed by telegram, bat it ia 
admitted that full payment had been made 
by the Insurance Company before they 
received that telegram. 

Courts are forbidden to isaue prohibitory 
orders by telegram, but tbe money having 
baen already paid, the order was of no 
effect. 

Plaintiffs appellants obtained a decree 
against Maung Po Sin on the 29th of July 
1918. By that decree it wac ordered that,.if 
Maung Po Sin did not pay the sum decreed 
for principal, interest and costs within the 
time allowed, the mortgaged property or a 
sufficient part thereof shall be sold aDd the 
proceeds paid into Court and applied in 
payment of what was due to the plaintiffs 
with subsequent interest, and the balance, if 
any, to be paid to the defendant. 

There was no reservation of rights to 
obtain a personal decree. On tbe 3rd July 
1918, the talvage was sold, and the Insurance 
Company received Rs. 7,900 for it. The 
plaintiffs appellants now bring this suit claim¬ 
ing to be entitled to recover the amount 
due on his mortgage from the insurance 
Company and from the alleged purchasers of 
the salvage. 

As regards the latter, apparently a 
mistake was made, and the 2nd defendant 
ic not the purchaser and it is admitted that 
as against him there ia no claim. 

Against the Insurance Company the claim 
is based on two grounds: First, it is 
based on the polioy of insurance issced to 
Mauug Po Sin, and secondly, on tbe deed 
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o! mortgage which, it is claimed, subsists as 
against the salvage property. 

As regards the claim based on the polioy, 

I am of opinion that the appellants are 
entitled to no relief. A contract of insurance 
is a oontract of indemnity. It is a contract 
by the insurer to indemnify the icsared 
against the loss that he may saffer in 
certain conditions. It is not a oontract to 
indemnify ary other persons, and there is 
no privity of oontract between the insurer 
and any third party. 

As regards the eontraot being odo of 
indemnity, this is well recognised, and it is 
not neoessary to do more than to qaote one 
passage from the judgment of Brett, L. J., 
in the case of Oastellaxn v. Preston (1): — 
*'The very foundation, in my opinion, of 
every rule whitb has been applied to 
insurance law is this, namely, that the 
eontraot of insurance contained in a marine 
or fire policy is a contract of indemnity; 
and of indemnity only, and that this 
eontraot means that the assured, in case of 
a loss against whioh tbe polity tai been 
made, shall be fully indemnified, but shall 
never be more than fully indemnified. That 
is the fundamental prinoiple of insurance, 
and if ever a proposition is brought forward 
whioh is at variance with it, that is to say, 
whioh either will prevent tbe assured from 
obtaining a full indemnity, or whioh will 
give to the assured more than a full indemni'y, 
that proposition most certainly be wrong. 
And it is pointed out in Macgillivray’s 
Insnranoe Law, at page 773, that, “apart from 
Statute, the mortgagee is not prinii fucie 
entitled to the benefit of an insurance effected 

on the property by the mortgagor,. 

In order to entitle the mortgagee to any 
olaim on the policy there must be a 
covenant not only to insure bat to insure 
for tbe benefit of the mortgagee or to apply 
the policy moneys in reinstatement or other¬ 
wise for the benefit of the mortgagee.” 

The deed of mortgage is silent as to insur- 
anse. There was no covenant by the mort. 
gagor to insure for the benefit of the mort¬ 
gagee, or at all. The mortgagee could not 
sue on the policy rn'ess the mortgagor s 
right to sue had been assigned to him by a 
proper and legal assignment. There has 

(i) (1883) 11 Q. B. D. 330 at p. 380; 52 
L. J. Q. B. 300, 40 U T. 29; 31 W, B, 650. 


00 . 

been no such assignment, and the mortgagor 
has been paid in full for the loss that be 
suffered. 

The lose was a “tola! losr,” and a total lo:s 
means the destrnction of the property or 
injury to it to such an extent as to render the 
insurer liabls to pay the total sum insured. 
(Bunyon.on Fire Insurance, at page 267). 

It was suggested that by tbe theory of 
subrogation tbe mortgagee would bi entitled 
to the mortgagor’s rights on this policy. The 
mortgagor has no rights left on the pol cy 
such as are now claimed by the mort¬ 
gagee. 

As to aoy right conferred by Statute, we 
have been referred to etc'ions 49, 72 and 76 
of the Transfer of Property Act. 

Section 49 embodies a principle of law 
which was subsequently the view taken by 
James, L. J., in the oase of Rayner v. Preston 
(2), in which he dissented from the opinion 
of the other two learned Lords Justices. It 
deals with the case of the transfer of 
immoveable property which was then insured 
against loss by fire, and in terms it ooly gives 
the right to the transferee, in the absenos of a 
oontract to the contrary, to require any money 
whioh tbe transferor actually receives under 
tbe policy or so much thereof as may be neces¬ 
sary to be applied in reinstating the property. 
It deals with an entirely different subject 
and has no application to the present oase. 

Section 72 deals with the case wheD, during 
the continuance of a mortgage, the mortgagee 
takes posseision of the mortgaged property 
and it allows fcim to insure the property 
subject to oertain limitations. Further, it 
lays down that nothing in the section shall 
be deemed to authorise the mortgagee to 
insure when an insurance of the property is 
kept np by or on behalf of the mortgagor to 
the amount in which the mortgagee is author¬ 
ised to insure. 

Section 76 lays down the liabilities of a 
mortgages who, duriog the continuance of the 
mortgage, takes possession of the mortgaged 
property. There is no Statute provision by 
which the mortgagee is entitled to the 
bsnefit of the insurance effected by the mort¬ 
gagor. 

For these reasons, the first part of the 
claim fails, and the decree of the Court below 
must be confirmed. 

(2) (1881) 18 Oh. D. 1; 60 L. J. Oh. 472; 44 L. 
T. 787; 29 W. B. 646; 46 J. P. 820, 
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So far as the alternative claim which is 
baaed on the mortgagee’s own mortgage 
rights it concerned, it is to be noted that ia 
this amse immoveable property was mort¬ 
gaged, bat owing to its destruction by fire 
all that remained was certain moveable 
property, and it if the moveable property that 
has been brought to sale by the insurer. What 
the effect of this may be it is not, I think, 
nesessary to decide. The right that the 
moitgagee possesses under his mortgage and 
under the decree that has been granted him 
is to bring the mortgaged property to sale. 
If the property had been alienated by the 
mortgagor, any person purchasing the prop¬ 
erty would purchase it subjest to the rights 
of the mortgagee and to the sharge on the 
property, and it would be open to the mort¬ 
gagee to follow the property in his hands. 
The purchaser would be liable to have the 
property sold and the mortgage-debt paid 
out of the prooeeds of sale so far as they 
would go. Those rights the mortgagee does 
not attempt to enforte. 

A contract of insurance, as has been pointed 
out above, is one of indemnity, and, when 
the insured has been indemnified to the 
full extent for a total loss, any salvage be¬ 
longing to the insurers (insured P) is presumed 
under sash circumstances to have been aban> 
doned, and anything that may remain of the 
property belongs to the insurers to reimburse 
themselves so far as they can by selling 
the salvage for what it will fetch. That 
is an essential element in a contrast of 
insurance. The mortgagor having been paid 
in full could not recover anything that the 
insurers may have realised by the sale of the 
Bftlvagefrom them. 

In this case the mortgagor has no rights left 
as regards the property which could pass to 
the mortgagee. In the passage that 1 have 
already quoted in Oattellaxn v. Preston (l) 
it is pointed out that the contract between 
the insurer and the insured does not 
permit of the insured obtaining more 
than full indemnity. If iu addition to 
obtaining full indemnity, as he has done, 
hia debts were a 7 so to be paid, that 
would be in oontravention of the first prin¬ 
ciple of the contract into which he entered, 
and, as Brett, L. J., pointed out, any pro¬ 
position which would have this effect mu9t 
certainly be wrong. The rights that the 
mortgagee possessed under his mortgage have 


been embodied in a decree of the Court, 
and that right i3 to bring the mortgaged 
property to sale. 

In my opinion, therefore, the plaintiffs* 
appellants have no rights against the Insur¬ 
ance Company before us on their mortgage, 
and I would confirm the decree of the Court 
below in its entirety and dismiss this appeal 
with costs throughout. 

Maua-g Kin, J.—I concur. 

s. D. 

Appeal di'smissei. 


CALCUTTA HIGH COURT. 

Civil Refsrence No. 13 of 1921. 

January 17, 1922. 

Present: —Justice Sir John Woodroffe, Kt,, 
Mr. Justice Greaves and 
Mr, Justice Ghose. 

BIDHURANJAN MOZUMDAR 

versus 

MANGAN SARKAR. 

Stamp Act (II of 1899.), s. 2, sub.sec. (5), cl. (b) 
— Attestation, meaning of. 

The attestation referred to in section ?, sub- 
section (5) clauso (6) of the Indian Stamp Act 
means attestation on the face of the instrument, 
[p. 781, col. 2.1 

Reference under Stamp Act I of 1879, s. 49, 
17 A. 211; A. W. N. (1895) 61; 8 Ind. Dec. (n. a.) 460 
(F. B.), referred to, 

Jagannath Khan v. Bajrang Das Agarwala, 62 Ind 
Cas. 97; 48 C. 61, distinguished. 

Reference made by the Officiating Sub- 
Judge, First Court, Pabua, through the Dis¬ 
trict Judge, Pabna under section 60 of the 
Stamp Ac(. 

FACTS appear from the judgment. 

Baba Dwarka Nath Ohakraverty , Senior Gov¬ 
ernment Pleader (with him Baba Surendra 
Nath Quha, Junior Government Pleader), for 
the Government.—Th8 facts leading to this 
reference are briefly these:—The instrament 
in question purports to be a promissory-note 
for a loan of Rs. 71 re-payable on demand to 
the creditor, without the words “or order'* or 
“bearer” and is attested by the writer who is. 
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a third person, but it has been stamped with 
an adhesive stamp of one anna. It was proved 
that the writer was actually present at the 
time of the execution of tbe doiament and 
■aw the exeoution. Tbe learned OffioiatiDg 
Subordinate Judge of Pabca who is trying 
the case has made thia reference on the 
following points:—(I) Whether an instrument 
attested by a witness containing an uncon¬ 
ditional undertaking signed by tbe maker 
to pay a aertain sim of money to a person 
without the addition of the words, or order’ 
or 'bearer* and without any words prohibit¬ 
ing its transfer, come3 within the definition 
of a bond as given in the Indian Stamp Act, 
after the amendment of section 13 of the 
Negotiable Instruments Act (XXVI of 1881) 
and addition of the Explanation (*) by sec¬ 
tion 3 of Aot VIII of iyl9? (2) If the above 
question be answered in the negative, whether 
the answer will be applicable to an instru¬ 
ment executed before Aot VIII of 1919 came 
into operation t 

1 submit tbe learned Judge ought not to 
have made this reference in view of the fast, 
as appears from his letter, that the plaintiff 
has preferred to pay the stamp duty aod 
penalty as on a bond. Attestation under 
section 2 (5), clause (6) of the Stamp Act 
means attestation on the faoe of the instru¬ 
ment. Refers to Reference under Stamp Act I 
of 1879, 5 . 49 (1). I submit the stamp 
payable was one anna only. 

No one appeared to oppose. 

JUDGMENT. 

Woodkoffe, J,—This is a Reference under 
section 60 of tbe Indian Stamp Act, No 
appearance has been made by the person 
liable to pay the stamp. The learned 
Government Pleader has rightly pointed out 
to us that as the penalty has already been 
levied, it may be a question whether the 
learned Judge was right in making this 
Reference ; but seeing that the learned Judge 
states ia his Referenoe that pending the 
deoision on this Referenoe the plaintiff in 
this suit has preferred to pay the stamp 
duty and penalty,’* I think that the infer* 
enoe is that before the penalty was levied, 
the learned Judge had determined to make 
Ibis Referente ; and all that happened was 

(1) 17 A. 211, A, W. N. (1805) 61; 8 Iud, Dec, 
(». a,) 460 (F. B.). 


that the Referenoe was actually framed later 
on. Upon the faots submitted to us, I think 
that the attestation referred to in section 2 
6ub-89ction (5) clause (6) of the Indian 
Stamp Aot means attestation on the faoe of 
the instrument. In this oonneotion I may 
refer to Reference under Stamp Act I 
of 1879, s. 49 (1). The decision in 
the oase of Jagannath Khan v. Bajrang 
Das Agarteala (2), to wbioh the learned 
Judge has referred, is not, I think, in point. 
It does not hold that the person who signs 
as writer of an instrument must be regarded 
as an attesting witness, hut that a person 
who is present and witnesses exeoution of A 
mortgage*bond and whose name appears in 
the dooument though he is therein desoribed 
merely as a writer of the deed is a competent 
.witness to prove the exeoution of the mort¬ 
gage-bond. Inasmuch as the words attest¬ 
ed by the witness’’ refer to attestation on 
the faoe of the instrument the findings on 
the evidenoe are, in my opinion, irrelevant 
for the purpose of determining the stamp 
payable. On this view of the case it is 
unneoessary to decide any other question 
to which the learned Judge has referred and 
I would answer the Reference by saying that 
the stamp payable on the document iu ques¬ 
tion was one anna and, therefore, the doou- 
. ment was properly stamped. 

Greaves, J.—I agree. 

Ghose, J.— I agree. 

b. n. Reference answered . 

(2) 62 Inti, Caa. 97; 48 C, 61. 


LOWER BURMA CHIEF COURT. 
Oivil Reference No. 6 of 1921. 
November 12, 1921, 

Present :—Mr. Justice RobinsoD, Chief Judge, 
and Mr. Justice Mauug Kin, 

Messrs. ROW.W & Co.— Appellant 

versus 

Tbe SECRETARY of STATE for INDIA 

—Respondent. 

Income Tax Act (VII of 1918;, s. 8—"House prop - 
erty,” meaning of—Interpretation of fiscal and taxing 
Statutes—Occupation of house rent-free, whether 
“income." 
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The business premises, built by a Company for 
their own use as a shop, godown and office and 
occupied by themselves for carrying on their 
business there, are not assessable as “house prop¬ 
erty” under section 8 of the Income Tax Act (VII 
of 1918). [p. 785, col. 2.] 

Per Robinson, C. J. —The expression “house prop¬ 
erty” conveys the idea of buildings used for 
residential purposes. The word “house” does not 
mean any building erected for the use of man and, 
therefore, does not include all buildings of any 
description, [p. 784, col. 2.3 

It is for the Crown to show that business premises 
fall within the expression “house property.” The 
Crown seeking to recover the tax, must bring the 
subject within the letter of the law, otherwise the 
subject is free, however much within the spirit of 
the law the case might appear to be There can be 
no equitable construction admissible in a fiscal 
Statute the benefit of the doubt is the right of the 
subject, [p. 784, col. l.j 

Tennant v Smith, (1892) A. C. 150 at p. 154; 61 L. 

J. P. C, 11; 66 L. T. 327; 55 J. P. 596, Attorney- 
General v. MUne, (1914) A. C. 765 at p. 771; 83 L. 
J. K. B. 1083; ill L. T. 343; 58 8. J. 577; 30 T L. 

R. 476, Lumsden v. Inland Revenue Commissioners, 
(1914) A. C. 877 at p. 887; 84 L. J. K. B. 46: 58 

S, J. 738: 30 T. L. R. 673, Killing Valley Tea Com¬ 
pany Limited v. Secretary of State for India, 61 
Ind Cas 107; 48 C. 161 at p. 175; 32 C. L. J. 421, 
relied upon. 

Obiter.— The occupation of a house rent-free is 
not income, [p. 786, col 1.] 

Tennant v. Smith, (1892) A. C. 160 at p. 154; 61 L. 

J. P. C. 11; 66 b. T. 327:5 6 J. P. 696, relied upon. 

Per Maung Kin, J. —The ordinary meaning of the 

Word “house” is a building used for human habi¬ 
tation or as the dwelling place of human beings 
and when it is used with ether words, as in “coffee¬ 
house,” “play-house,” “ware-house,” the previous 
word is regarded as the defining prefix indicating 
a meaning different to the ordinary meaning of the 
general word “house”. The word must, therefore, 
be construed as a dwelling house unless, reading the 
Statute as a whole, the context directs a departure 
from that meaning, [p. 786, col. 2.] 

John & Co. In the matter of, 68 Ind. Cas. 836; 43 
A. 139 18 A. h. J. 1017; 2D.P.LB. (A.) 394, 
referred to. 

In Statutes of taxation the imposition of a duty 
must be in plain terms. Such a Statute must be 
construed strictly and the onus lies upon the Crown 
to show that the person whom it is sought to tax 
falls clearly within its operation, [p. 786, col. 2; 
p. 786, ool. 1.] 

Inland Revenue Commissioners v. Grtbble, (1913) 3 

K. B 212 at p. 219; 82 L. J. K. B. 900: J08 L. T. 887j 
67 S. J. 476; 29 T. L. B. 481 and Whiteley v. Burns, 

r (1908) 1 K. B. 705 at p. 709; 77 L. J. K. B. 4d7; 98 L. 
T, 836; 72 J. P. 127; 24 T. L. R. 319, referred to. 

If the person sought to be taxed comes within 
the letter of the law he must be taxed, however 
great the hardship may appear to the judicial mind 
to be. On the other hand, if the Crown seeking 
to recover the tax, cannot bring the subject within 
the letter of the law, the subject is free, however 
apparently within the spirit of the law the case 
might otherwise . appear to be. In other words, if 
tbero be admissible, in any Statute, what is called 


an equitable construction, certainly such a con¬ 
struction is not admissible in a taxing Statute, 
where simply the words of the Statute must be 
adhered to. [p. 786, col. • ] 

Partington v. Attorney-General, (1869) 4 H. L. 100 
at p. 122; 38 L. J. Ex. 205; 21 L. T. 370, Attorney- 
General v. Selborne (Earl of -, (1902) 1 K. B. 388 at p. 
396: 71 L. J. K. B, 289; 85 L. T. 714; 60 W. R. 2*0; 
66 J. P. 132; 18 T. L. R. Ill, Oriental Bank v. Wright, 

(I860) 5 A. C. 842 at p. 856; 50 L, J. P. C. 1; 43 

L. T. 177, relied upon. 

The benefit of the doubt is the right of the 
subject, [p. 786, col. 2.] 

studdert, In re, (1900; 2 Ir. R. 400 at p. 410; 6 Ir. 
L. R. 441, relied upon. 

Cas 3 referred by the Financial Cominta* 
eioDer, Burma, noder section 51 of Indian 
Income Tax Aot, 1918. 

Mr. Leach, for the Appallant. 

Mr. Higintoiham , for the Respondent, 

JUDGMENT. 

Robinson, C. J.—This is a Reference under 
the Iniome Tax Act, VII of 1918. It refers 
to the basiness premises occupied by Messrs. 
Rowe and Company. They built these pre¬ 
mises for their own nee as a shop, godown 
and offices, and they cccapy them themselves 
and carry on their business there. 

The Collector of Income Tax held that the 
prem sss owned by Messrs. Rowe and Com¬ 
pany were assessable under section 8 as 
house property,” and that in consequence 
thereof they were entitled to the allowanse 
set ont in section 9 (2) (1) of the Iniome 
Tax Act, 1918. 

Meesrs. Rowe and Company appealed to 
the Commissioner who relied on the words 
id respest of turns paid” which appear in 
eection 9 (2) of the Aot, He held that as 
no sum was paid in respect of the allowance 
made for the annual value of their premises v 
no allowance was permissible under section 
9 (2) (1), and though apparently he was of 
opinion that these premises would be included 
in the expression “house property,” he held 
that there was no need to re*assess sush 
value under section 8. 

Messrs. Rowe and Company appealed to 
the Financial Commissioner, who woald 
restore the order of the Collector, but he 
has referred two questions to this Court for 
decision: — 

(1) Are business premises, euth as shops, 
offices aod godowns, included in the term 
' house property” as used in section 8 of the 
Indian Income Tax Ast, 1918, previous to 
its amendment by the Aot of 1920 P and 
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(2) If (he answer to the ab:>ve is in (he 
affirmative, does the allowance in respect of 
(he bona fids annual value of business pre¬ 
mises occupied by the owner made under 
sestion 9 (2) (1) bir the assessment of the 
said annual value under sestion 8 or section 
11 of the ActP 

As regards the second question referred, 

I do not fully appresiate the points raised by 
it, and the learned Government Advocate in 
addressing ns said that it need not he con¬ 
sidered. 

In the first place, if the annual value of these 

premises is assessable under section 8 of the 

Act, there can be no question that section 11 
would not apply, since that section deals only 
with iosome' derived from other sources if not 
included under any of the preceding heads. 
If the question refers to the grant of an 
allowance in itself, excluding assessment of the 
same income, then it appears to me that it is 
an entirely different matter and that the 
question Qf liability under section 8 is 
,entirely separate from the question of an 
allowance under section 9. However, in view 
of the opinion that I have arrived at with 
reference to the answer to be given to the 
first question referred, it is not necessary for 
.me to say anything more on this point. 

^ Under the Act in question what is liable to 
■ assessment is income ; all income, subject to 
• the exceptions laid down in sections 3 and 4. 

. Section 5 then specifies various olassaB of 
income that are shargeable to Income Tax 
’and the following sections deal with eaoh of 
thesa classes separately :—, 

| Section. 8 deals with income derived from 
house property and Ipys down that the tax 
shall be payable by an assecsee. under this 
; head in respest of the bona fids annual value 
,of any , house property of which he is the 
.owner. The section provides a definition of 
, the expression “annual value” for the pur- 

. .poses of sections 8 and 9. 

t Sestion 9 deals with insome derived from 
bqainess in resppst of the profits of the 
business, and it grants sertain allowances in 
respest of sums paid or, in the tase of 
.depreciation,. debited, and the first of these 
alio wanses is the rent paid for the premises 
j in which such business is carried on or, 
t where the premises.ape ownedby the assesses, 
tlhe bona JLda t annual .value thereof. 

It is agreed on ( all hands that Messrs. 

I jfioijo. and c Company are entitled, to this 


allowance, and toe only question that we 
have to decide ii whether they are liable to 
be assessed on ths annual valae of these 
premises under seotion 8; in other words, the 
sole question is whether business premises 
such as these fall within the expression 
“house property.” 

It will be well first to sonsider what are 
the rule3 governing the interpretation of 
Taxing AciS In Tennant v. Smith (1) 
Lord Halsbury, L. 0. said :—“This is an 
Income Tax Act, and what is intended to be 
taxed is income. And when I say ‘what 
ia intended to be taxed,’ I mean what is the 
intention of the Aot as expreesel in its 
provisions, beiause in a Taxing Act it is 
impossible, I believe, to assume any intention, 
any governing purpose in the Act, to do more 
than take such tax as the Statute imposes. 
In various cases the principle of construction 
of a Taxing Aci has been referred to in 
various forms, bub I believe they may be all 
redused to this, that inasmuch as yon have 
no right to assume that there is aDy govern¬ 
ing object wbioh a Taxing Act is intended to 
attain other than that which it has expressed 
by making such and suoh objects the intended 
subject for taxation, you must see whether 
a tax is expressly imposed. Cases, therefore, 
under the Taxing Acts always resolve 
.themselves into a question whether or not 
.the words of the Ast have reached the alleged 
’ subject of taxation. Lord Wensleydale eaid in 
Mieklethwait , In re,(2) ‘it is a well-established 
rule, that the subject is not to be taxed 
without clear words for that purpose; and 
also, that every Acb of Parliament must be 
read according to the natural construction of 
its words.’ ” 

In Attorney'General v. Milne (3) Viscount 
Haldane, L. 0., eaid :—“It may be that, 
if probabilities, apart from the Words 
used, are to be looked at, there is, ou the 
construction which the Court of Appeal have 
put on the Statute, a casus omissus which the 
Legislature was unlikely to have contem¬ 
plated. But, my Lerds, all we are permitted 
to look at is the language used. If it hai a 
natural msauing we cannot depart from that 
meaning unless, reading the Statute as a 

(1) (1892) A. 0. 150 at p. 164; 61 L. J. P. 0. llj 
66 L. T. 327; 56 J. P. 696. 

. (2) (1856) 11 Ex. 452 at p. 456; 25 L, J.Ex. 19; 105 

R. R. 614; 166 E. R. 908. 

(3) (1914) A. C. 765 at p. 771; 83 L. J. K,B. 1083« 
111 h, T. 343; 58 S. J. 577; 30 T, L, U. 476, . 
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whole, the context directs ns to do so. 
Speculation as to a different construction 
having been eontemplated by those who 
framed the Act is inadmissible, above all in a 
Statute which imposes taxation,” and ic the 
same oaBe Lord Atkinson said *.—“To succeed 
the Grown must bring the ease within the 
letter of that enactment. It is not enough to 
bring the ease within the spirit of it, or to 
show that if the section be not eonstrued as 
the Grown aontends it should be eonstrued 
property whiah ought to be taxed will e3eape 
taxation, or will enjoy ... an immunity 
from successive levies of estate duty. These 
evils, if such they be, must, if they exist, 
be oured by legislation. Judicial Tribunals 
muBt in interpreting these Taxing Acts stiak 
to the letter of the Statute.” Again in 
Iiuvuden v. Inland Revenue Oommissiouert (4) 
Vi8aount Haldane, L. 0., said :— . 

“The duty of a Court of construation 
in such cases is not to speaulate on what 
was likely to have been said if those who 
framed the Statute bad thought of the 
point whiah has arisen ; but, recognizing 
that the words leave the intention obscure, 
to eonstrue them as they stand, with only 
enah extraneous light as is refleeted from 
.within the four corners of the Statute 
itself read ub a whole.” 

The High Court of Oalautta, relying on 
those and other cases, in Killing 'Valley Teu 
Company , Limited v. Secretary of State 
for India (5), said:—“Now there is no 
room for aontroversy that the Grown seek¬ 
ing to resover the tax, must bring the 
subject within the letter of the law, other¬ 
wise the Bubject is free, however muah 
within the spirit of the law the e& 9 e 
might appear to be. There aan be no 
equitable construation admissible in a fisaal 
Statute : the benefit of the doubt is the 
right of the subject.” 

What has to be aonsidered, therefore, is 
whether premises built for and used as 
business premises are inaluded in the ex¬ 
pression “house property,” if their natural 
meaning he assigned to these words. It 
ie not for the Court to speculate what 
•lasses of properly the Legislature meant 

. I • • 

/ t 

(4) (1014) A. C. 877 at p. 887j 84 L. J. K. B. 45; 
68 S. J. 738i 30 T. L. R. 673. 

(5) 61 Ind, Cas.107; 48 C. 161 at p. 176; 32 0. L. 

J. 421. 


to inaluds in the term* hou3e property;” 
nor is it for the Court to Bpeoulate what 
the result will be from desiding the ques¬ 
tion in this way or that. There is nothing in 
the Act that I have disaovered, or to 
whiah we have been referred, which throws 
any light on the interpretation to be given 
to these words. To my mind, the ex¬ 
pression hou39 property” would convey to 
the ordinary person the idea of buildings 
used for residential purposes. It ie for 
the Crown to show that Messrs. Bo we 
aod Company’s premises are “house prop¬ 
erty,” and that oau only be done by 
saying that property” is the general word, 
while the expression “house” preceding it 
describes the kind of property referred to. 

It is argued that the word “house” 
means any building erected for the use d£ 
man and, therefore, includes all buildings 
of any description. If this argument were 
sound, the expression “house property'* 
would include mills, HmS'kilns, godowns, 
warehouses and various other classes 
of buildings. I find it quite im- 
possible to hold that in the ordinary 
sense of the words a lime-kiln, or rite- 
mill could be described as a “house.” 

It is argued that the allowance is grant¬ 
ed under section 9, because that property 
would already be liable for taxation under 
seotion 8, and that, therefore, it is clear 
that the language used by the Legislature 
must be given its widest secs*. It is not-, 
however, by any means certain that the 
allowance was given for these reasons. 
What is taxable under section 9 is the 
income derived from, that ic, the profits of, 
a business, and as it ic obviously just 
and proper that essential expenses that 
must be incurred before profits can be 
realized should be deducted in arriving at 
the profits to bs taxed, therefore, the 
allowance was granted. But, as I have 
said above, it is not open to the Court 
to speculate on the intention of the 
Legislature. 

Again, it is argued that if a man builds 
business premises, such as these, and hires 
them out, the rent received by him would 
be liable to taxation as part of his income 
under section 8 of the Aot, and that if 
such premises be not included in the ex¬ 
pression ‘house property,” the result of 
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the interpretation wculd ba that the owner 
who rented them ont wculd ba liable to 
be taxed, while the owner who occupied 
them himself would not.. 

Again, it may be doubted if this argu¬ 
ment is sound. It assumes that he 
would be liable to be taxed under eeotiou 
8; whereas, it may well be that he would 
not bb liable under section 8, but under 
eeetion 11 of the Aot. In the one ease, 
income is actually received, in the other 
ease no income is actually received, though 
a benefit is obtained in that the owner 
ocoupier has not to pay rent for other 
premises I that he would have to occupy 
for his business 

On this point the case of Tennant 
V, Smith (1) is instructive. It dealt 
with the question whether a Bank 
Manager who was required to live in a part 
of the Bank’s business premises as custo¬ 
dian of the whole premises, and also for 
the transaction of any special Bauk busi 
ness after Bank hours, was 1 able to 
ihave included in his total income the 
yearly value of his privilege of free resi¬ 
dence in the Bank’s premises. Lord 
Halebury said:—“Now. .it is certa nly 
true that the occupation of a honse 
rent-free is not income,” and again “Now, 
Mr. 'Tennant occupies this house without 
•paying aDy lent for it. It may be con¬ 
ceded that if he did not occupy it- unde- 
‘his oontraot with the Bank rent-free, he 
would be obliged to hire a hou-'e e!*e 
where, pay rent for it, and pro taito 
diminish his income. And if any words 
• could be found in the Statute wbi«h 
provided that besides paying income-tax 
'on income, people should pay for advant¬ 
ages or emoluments in ifs widest sense. 

.there is no doubt of Mr. Tennant’s 

possession of a material advantage, which 
-makes his salary of higher value to 
him than if he did not p s*ees it, and 
apdn the hypothesis which I • have just 
indicated would be taxable acsordingly.” 

^While, therefore, the rent received by 
the’owner is taxable as a part of hia 
income the advantage derived by the 
6wner who ^occupies his own premises 
eonld not he regarded as income. 

The Ohief Controlling Revenue Authority 
haa referred to a ease decided by the late 
Ohief Judge and myself and has drawn 

50 


attention to a sentenee in 3ir Daniel 
Twomey’s judgment : “These Bazar com¬ 
panies are admittedly not businesses for 
the purposes of the Income Tax Act any 
more than professions are bnsiness for 
the purposes of the Act. They are assessed 
to income-tax as house property and not 
as businesses.” • 

The question that was before us in that 
c=ss wa3 whether the Bazar companies 
carried on a business which made them 
liable to Excess Profits Duty under the Excess 
Profits Duty Act. The question as to 
whether they were liable to taxation 
uuder section 8 was rot before ns, and 
the extract cannot be used for the pur¬ 
pose it is sought to put it to. There is 
nothing in my judgment which would 
Buoport that statement, and it was not one 
that in any way influenced our decision. 

It i.s my opiuion, therefore, that it is for 
the Grown to show that theso premises 
fall within the expression “house property” 
and that that could only be done by giv¬ 
ing a very wide and extended meaning 
to the expression, straining the language 
used end that it is not the right inter¬ 
pretation, and that, therefore, Mo3srs. Rowe 
and Company are not liable to be assess^ 
ed under seitioa 8. Nor are they liable, 
in my opinion, to ba assessed under any 
other section of the Act on this head. 
•If the intention of the Legislature was 
that they should get an allowance under 
section 9, only because they were liable 
to a*se*smenb under section 8, then much 
<;!eirer language should have bean used 
t^aa has been employed, and if the result 
is not what wai in the contemplation of 
the Legislature, that is the result of faulty 
drafting, which it is not open to the 
Courc to make good. 

L would, therefore, answer the first ques¬ 
tion referred in the negative ; and this 
readers any answer to the second question 

unnecessary. 

The respondent mist pay the costs of 
this reference. Advocate's fee ten goltj 

mohurs. fc , ,. t _ _ 

Maufg Kih, J,—I have had the advantage 
of raiding the learned Ohief Jadge’e 
judgment and I have very little to add. 

It is a commonplace that in Statutes of 
taxation the imposition of a duty mast bq 
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in plain tents IPer Bmkley, L. C. t in Inlottd 
Bevtnve Commissioners v. Gribble (b)]; such a 
Statute must be construed striotIy and the 
onus lies upon the Crown to show that the 
person whom it is ioucrht to tax falls clearly 
within its operation j.Per Lord Alvers‘one, 
C. J. iD Whittley v. Burns (7).] In Partington 
v. Attorney -General ( 8 ) Lord Cairns says : “I 
am not at all Eure that in a ease of this 
kind—a 6s«al case—form is not amply suffi¬ 
cient ; because, as I understand the prin¬ 
ciple of all fiscal legislation, it is this: 
If the person sought to be taxed comes 
within the letter of the law be must be 
taxed, however great the hardship may 
appear to the judicial mind to be. On 
the other hand, if the Crown seeking to 
recover the tax cannot bring the subject 
within the letter of the law, the subject 
is free, however apparently within the 
ep'rit of the law the ca:e might other¬ 
wise eppear to b'. In other wards, if 
there be admissible in ai y Statute wbat 
is called an equitable construction, certainly 
such a construction is not admissible 
in a Taring Statute, where you can s'mply 
adhere to the words of the Statute.” These 
observations were cited by Collins, M. R. 
in A ttorncy-General v. Selborne ( Earl 
of) (9) and the learned Judge pro* 
cfiBded to say : “Therefore, the Crown 
fails, if the ease is uot brought within the 
words of the Statute, interpreted according 
to their natural meaning ; and if there is 
a cate which is not covered by the Statute 
so interpreted that can only be cared by 
legislation, and not by an attempt to con- 
■true the Statute benevolently in favour 
of the Crown.” 

In Oriental Bank v. Wright (10) Lord 
Blackburn, who delivered the judgment 
of their Lordships of the Privy Council, 
observed with regard to a fiscal Act that if the 
Legislature, from want of foresight or for 
any other cause, has omitted to provide for 
a oase, it is the province of the Legislature 

(6) (1913) 3 K. B. 212 at p.219; 82 L. J. K. B. 900; 
108 L. T. 887; 57 S. J. 476: 29 T. L. R. 431. 

(7) (1908) 1 K. B. 705 at p. 709; 77 L. J. K, B. 
4671 98 L. T. 836; 72 J. P. 127; 24 T. L. R. 319. 

(8) (1869) 4 H. L. 100 at p. 122; 33 L. J. Ex. 205; 
21 L. T. 370. 

(9) (19C2) 1 K. B. 388 at p. 398; 71 L. J. K. B. 
289; 85 L. T. 714; 50 W. R. 210; 63 J. P. 132; 18 T. 
b. R. 111. 

( 10 ) (1880) 5 A. C. 842 at p. 856, 60 L. J. P. 0. 1; 
,*3 L. X. 177, 


itself, and not of the Courts, to supply the 
omission. 

In Finance Act, 1894 and Studdert , In re 
(II) Fitzgibbon, L. J., said : “The benefit 
of the doubt is the right of the subject.” 

We have to construe the expression, 
“house property” in section 8 of the Indian 
Income Tax Ast of 1918. I think the 
word ‘ property” is a general word and 
the word “house” limits its meaning. 
What is, therefore, referred to by the ex¬ 
pression is house which is a kind of prop¬ 
erty. The Legislature might very well 
have used the word “bouse” alone and tay 
“income derived from a house” iustead of 
what it has used, “income derived from 
house property.” That being the oase, 
what is the meaning* of the word ‘ borne”!' 

In John & Co ., In the milter of (12) 
the point arose as to whether mill premises 
could be treated as houie properly and 
two out of three learned Judges who dis¬ 
posed of the case held that they could not 
be eo treated. Piggot, J., inoliusd to the 
view that the premises in question fell 
within the meaning of the expression. 

To my mind the ordinary mrauing of the 
word “ house ” is a building used for 
human habitation cr as tbe dwelling place 
of human beings and when it is used with 
other words, as in “ coffee-house,” “pday- 
house,” ware-house,” the previous word is 
regarded as the defining prefix indicating a 
meaning different to the ordinary meaning 
of the general word “ house.” We must, 
therefore, oonstius it as meaning a dwelling 
house, unless, as Vissount Haldane, L G., 
said, reading the Statute as a whole the context 
directs us to depart from that meaning. It 
was pointed out by the Chief Revenue 
Authority whish made the above reference 
to the Allahabad High Court that the 
whole tenor of section 8 concerns properly 
of the nature of residential property. 
There does not appear to be any good 
reason for d tiering from this view. Piggot, 
J. in the tours3 of his judgment observed 
that the difficulty which he had felt through¬ 
out was that, if a firm in the position of 
the assessae in that case had bean called 
upon for a return of its “houie propsrty 

(It) (1900) 2 fr. R 49) afc p. 410; 5 Ir. L. R. 4lt. 

(12) 53 Ind. Cas 316. 41 A. 13); 13 A. Ej J. I) 7f 
2 U. P. L. R. (A,) 394. 
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in- or aboat the city of Agra, he thought 
it would have bjen expected to inolude 
ware-houses and factories as falling within 
the meaning of that expression These 
remarks came immediately after the learned 
Judge had indicated the view that toffee- 
houses, play-houses and ware bouses would 
fall within the meaning of the expression 

honse property.’* Bub my view, ai above 
statsd, is that in those hyphenated expres¬ 
sions the previous word i 9 only a prefix 
defining. or limiting the ordinary meaning 
of the word “ hocss.” So that it is nob of 
much importance whether a man may re ur.i 
factories and shops a9 his " housi property. 

Moreover, under section (9) (2) (») the 
assesree is given an allowance to the extent 
q£ the annual value of the premises when 
the/ are owned by him. In fait he is 
taxed on his balanae sheat, The qaes ion 
then arias as to whether this allowanca oan 
be taken into sonsideration for the purposes 
of taxation under any other seclim, for 
icstaooe, ^section 8. We may speiuJate on 
this question but the rules of oonstruatioa 
of a. Taxing Act debars us from d^ing so. 
If, it was the intention of the Legislature 
tip' ns^ the allowanse made under seotioa 3 
Ifi) (*) for the purposes of sestion d, char 
Wprtfe ^should hava been u'ef, and we are 
not--at liberty to supply the omisaion. I 
have expressed this view, although the 
•expression .house propjrty ” may probably 
be capable of being given the most liberal 
end extensive interpretation. 

I.^would answer the first question referr¬ 
ed in the negative. In this view it is 
not nesescary to answer the second question 
referred. 


8, d. 


Answered in the negative. 
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CALCUTTA HIGEI COURT. 

Appeal fkoh Appell tb Decree No. 116 5 

of ly^O. 

FeSiuary 9, 1922. 

Present :—.vlr Jastite Greaves and 
Mr. Jos iie Panton. 

ANUKUL CHANDRA DHAR —Defendant 

No, 2 — Appellant 

vert us 

KAMALA KANTA ROY and other?_ 

Plaintiffs—Respondents. 

Evidence— Ex parte rent decree—Evidence of rela¬ 
tion of landlord and tenant —Evidence Act (/ of 19,12), 
68. 1 1 , IS —Relevant fact —Ejectment suit by landlord 
— Defendant claiming occupancy rights as being in 
possession fur .2 years after abandonment by recorded 
tenant—Rent.decree obtained by landlord against heirs 
of recorded tenant within 12 years of suit, admissibility 

of. 

• » 

An ex parte rent-decree obtained by a landlord 
against the heirs of a tenant whioh is satisfied by 
payment of the decretal amount is evidence suffi¬ 
cient to show that, at the date of the decree, the 
heirs were paying rent and occupying the position 
of tenants [p. 7col 2.] 

lu a suit by a landlord to eject the transferee of a 
non-transferablo occupancy holding where the 
defendant alleges that ho is entitled to romaiu in 
possession on payment of rent on the ground that 
he has been in possession for more than 12 years 
after tho abandonment of the tenancy by the 
previous tenant, an e.o parte decree obtained by the 
landlord against the heirs of the latter within 12 
years of the suit is admissible in evidence to show 
that there was no abandonment of the tenancy at 
the date of the decree [p. 768, col. 2.] 

Ram Narain Rai v. Ram Coomar Chunder Poddar, 

II C. 662: 6 Ind, Dec. n. s. Hrf3 and Qujja Lall v. 
Fatteh Lall , b C. 171; 6 C. L. R. 4'9; 3 Shome L. R, 
132; 8 Ind. Dec. in. s.) 112, referred to. 

Appeal against a deeres of the Additional 
District Judge, Tipperah, dated the 16th 
of February 1920, affirming that of the 
Munsif, Se»ond Court, at Oomilla, dated the 
19th of September 1918. 

FACTS appear from the judgment. 

Babu Krishna Kamal Moitra for Babu 
Sasadhar Roy, for the Appellant.—The suit 
for khas possession is clearly barred by limita¬ 
tion. The plaintiff is entitled to rent only. 
The view taken by the lower Appellate 
Court that the oaus9 of action did not arise 
at the date of the transfer is wroDg, Reads 
Bam Narain Rai v. Ram Coomar Chunder 
Poddar (1). Refers to / rohhabati Da si v. 
Taibatunnessa Ohowdhurani (2), PanchkarC 


(1) 11 C. 662; 5 Ind. Doc. (n. a.) 1183, 

(2) 20 Ind. Oaa. 664; 17 C. W. N. 1088, 19 O - L, J, 
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Ohattapadhya v. Maharaj Bahadur Singh (3). 
The right of re entry of the landlord arises 
on tbe date of the transfer of the whole 
holding. The case in Raktoo Singh v. 
Sudhram Ahir (4) relied upon by the lower 
Appellate Court is really in my favour. 

[Greaves, J. refers to Ishan Ohandra 
Dhupi v. Nishi Chandra Dhupi (5)], 

That ia^e is not against me. The ex parte 
rent decree is not admissible in evidence 
against me because I was not a party to the 
decree nor do I claim through the recorded 
tenant, See Ram Narain Rai v. Ram Ooomar 
Chunder Poddar (l). 

Dr. Sarat Chandra Basak (with him Babu 
Bhagirath Chandra Das) t for the Respondents. 
—The decision in Ram Narain Rai v. Ram 
Goomar Ghunier Poddar (l) is based on tbe 
deeision in Oujja Lall v. Fatteh hall (6) 
which has been considerably modified by the 
decision of the Privy Countil reported as Ram 
Ran an v. Ram Narain Singh (7). The ex parte 
rent-decree was also admissible in evidence 
under seotions 11 and 13 of the Evidence 
Act. Refers to Tepu Khan v. Ro;oni Mohun 
Das (8). 

Babu Krishna Kamal Moitra in reply.—The 
ease in Tepu Khun v. Rojoni Mohun Das (8) 
has, it is true, considerably modified the 
decision in Qu ja Lall v. Fatteh Lall (6). But 
the modification is to this extent only that 
tbe decree was admissible in evidence to 
show that there was such a decree. But 
no authority has been cited by my learned 
friend to show that an ex parte decree for 
rent was evidence of possession in favour of 
the landlord against the transferee of a non- 
transferable occupancy holding. 

JUDGMENT.—This is an appeal by the 
defendant against a decision of the Addi¬ 
tional District Judge confirming a decision 
of the Munsif. The suit out of which this 
appeal arises was brought by a co sharer 
landlord to recover khas possession from 
the purchaser of a non-transferable oc¬ 
cupancy holding. The defenoe alleged 


(»; 28 lnd.Cas.708i 19 C. W. N. 136. 

(4) 8 C. L. J. 657. 

. (6) 41 Ind. Cas. 378; 22 C. W. N. 863; 29 C. L. J. 1. 

(6) 6 0. 171; 6 0. L. E. 439; 3 Shome L. K. 132; 3 
Ind. Dec. (n. s.) 112. 

(7, 22 0. 633; 22 I. A. 60; 6 M.L. J. 7; 0 Sar, 
P. O. J. 630; 11 Ind. Dec. (n. s.) 366 (P. C.). 

<8j 2 C. W. N. 601; 26 0. 622. 
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was that the defendant had been in' pos¬ 
session of the holding for a period of some 
16 or 17 years and that, under the fir- 
cumstanoes, the plaintiff could not recover 
khas possession but could only get rent. 
Tbe only question that really arises in tbe 
appeal is with regard to the admissibility 
of a certain ex parte rent-decree passed 
in the year 1912 against the heirs of tbe 
recorded tenant Rafi Mahomed. It is urged 
on behalf of the appellant that as he 
was not a party to this decree it oannot 
be used in evidence against him and it 
has been further nrged that, even if it 
is admissible in evidence, it is only ad¬ 
missible with regard to the fact that 
such a decree was in fact passed. We 
chonld say that, although the decree was 
an ex parte decree, it was satisfied by pay¬ 
ment of the decretal amount. Now, the 
learned Vakil for the appellant in support 
of his argument with regard to the non¬ 
admissibility of the ex parte decree referred 
to the case of Ram Narain Rai v. 
Ram Ooomar Ohunder Poddar (1). As 
against this it has been pointed out that 
that decision is based upon the FhllBeifOh 
case of Gup a Lall v. Fatteh Lull (6) re¬ 
ferred to at page 5 r 6 of tbe judgment and 
that the oaseof Qujja Lall v, FdttehLall (6) 
has been considerably modified by a recent 
decisions of the Judicial Committee ; and 
we were further referred in answer to the 
appellant’s contention as to the non-admis¬ 
sibility of tbe decree to section 11 and 
also to section 13 of tbe Indian Evidence 
Act, it being nrged that the ex parte 
decree is admissible in evidence to show 
the exfs enee of the relevant fact Of the 
existence of tbe tenancy of Rafi Mahomed 
as lately as the year 1912 and, accordingly, 
the landlord’s rights as arising from such 
tenancy. We think that these arguments 
are well-founded and that the ex parte 
decree has rightly been admitted in evidence 
to show that there was no abandonment 
of the tenancy by Rafi Mahomed or hie 
heirs prior to the year 1912. It may be 
that, as licensee or otherwise, the appellant 
was in possession for the period stated, 
namely, 16 cr 17 years, but that is not, 
in our opinion, sufficient. It must be 
shown that the appellant has been in pos¬ 
session ter a period of more than 12 years 
after Bail Mahomed abandoned the tesency* 
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II f appearc, to us, therefore, that there is 
satisfactory evidence that, aB lately as 1912, 
Rafi Mahomed, or, rather, hia heirs were 
paying rent in respect of the land and 
occupying the position of tenants. This 
being so, we think both the lower Courts 
have rightly decided in favour of the 
plaintiff's contention and have passed the 
desree for khas possession. 

The appeal, accordingly, fails and must 
be dismissed with costs. 

N. H f 

Appeal ditmissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2140 op 1917. 

Jnne 24, 1921. 

Present Mr. Justice Wilberforce and 
Mr. Justice Abdul Qidir. 
Upfammat MAYA WANTI and otberb — 

DEFENDANTS - APPELLANT8 

versus 

ISHAR SINGH and other Sons and 
Representatives op LAL SINGH, dec cased— 

pLAiNTivts a«d Afuiammaf GURDEV1— 
Depend tNT—R espondents. 

Appeal, second — Hindu- joint family—Question of 
jointness—Question of fact, when. 

A deoision whether persons form a Hindu joint 
family or not is ordinarily a question of faot, when 
the correct legal principles on which the point 
should-ibe decided have been appreciated, and as 
■uoh cannot be assailed in second appeal. 

Seeped appeal from a decree of the 
Dietriot Judge, Rawalpindi, dated the 20th 
Jon* 1917, affirming that of the Sub- 
ordinate Judge, Second Class, Rawalpindi, 
dated the 18th Mareh 1917. 

Fatujijt Sheo Narain , R. B„ and Mr. Af. 8 . 
Bkagatt for the Appellants. 

Maaera. Azit Ahmad and Seivaram Singh, 

for the Respondents. 

JUDGMiENT.-r^-The dispute, in this case 
between I 4 kl.Singb.And his. deceased brother's 

wifti Musammat May* W%nti. is* whether the. 
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two brothers constituted a joint Hindu family 
and whether succession goes by survivorship 
or not. 

The lower Courts have both found that 
the two brothers formed a joint Hindu 
family and that succession goes by 
survivorship. Against this decree Munm* 
mat Maya Wanti has preferred a second 
appeal and we have heard her case argued by 
Mr. Sheo Narain. 

The learned Counsel's main argument 
is that there is a good ground for 
second appeal, inasmuch as the lower 
Courts have not appreciated that a 
separation of interest is all that it was 
necessary for his client to prove and not a 
partition by metes and bounds or any other 
form of partition. He cites Shyamananda Das 
v. Ramkanta Das (1) and other judgments 
and his views on this point are not con¬ 
tested as, indeed, they cannot be by Coun¬ 
sel for the respondents. The reply, how¬ 
ever, to Mr, Sheo Narain's arguments is 
that this principle of Hindu Law was 
thoroughly appreciated by the lower Appel- 
lante Court and that, in the light of these 
principles, the District Judge has discussed 
the evidence produced and that his finding 
is, therefore, a finding of fact. We agree 
with this contention, and we think that a 
decision whether persons form members of 
the joint Hindu family or not is ordinarily 
a question of faot when the correct legal 
principles on which the point should be de¬ 
cided have been appreciated. 

We think that no ground of seoond appeal 
has been made out in this case and we 
dismiss it with costs. 

N, H, 

Appeal dismissed, 

(1) 42 Ind. Cas. 258; 21 C. W. N. 1142; (1917) M. 
W. N; 642 [V. 0.). 
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1 PATNA HIGH COURT. 

Letters Patent Appeal No. 97 op 1921. 

Arril 28, 1922. 

Present : — Sir Daw on MilW, Kr., 
CV'ipf Jnst-V, and Mr Justice Ad* mi. 
A1THAN GOPE and o n rs—Dependants— 

Appellants 

ver»ut 

KH KHAR SAHU aedotpebs— 

Pl IN*TPF*— Re-p no*v T .. 

Hindu Lam- Joint family—Debt-Legal necessity, 
leant of, for stipulated rate of interest—Issue, whether 
must be raised in pleadmgs—Onua. 

In a suit to enforce a debt incurred by the man¬ 
ager of a joint Bindu family, if the plea of wsnt of 
necessity of the particular rate of interest at which 
the money was borrowed is to be taken in addition 
to that of want of nec«s<dty tor the debt itself, it 
must be raised in the pleadings The fact^ neces¬ 
sary to prove legal necessity for the debt may be 
entirely different from those which may be neces¬ 
sary to prove the necessity for borrowing money at 
the particular rate of interest, and unless the plea 
is taken in the pleadings, the only onus which 
remains on the plaintiff is that of proving that the 
borrowing of the monoy was justified by legal 
necessity. A defendant cannot be allowed to raise 
the plea for the first time in appeal [p. 7a , col. 

Hurro Nath Rai Chowdhri v Rnndhir Singh, 18 C 31 J. 
18 I A I; 16 Ind. -Fur. 34 ; S Sar P C • 012; 9 i n( j! 
Dec. <n s.) 207 (.P, 0. and Nawab Nazir Beg am y Rao 
Raghunath Singh, 60 Ind. Cas. 4 M 2.i o'. -v v 700- 
41 A 571; 30 M. L J. 62 : 17 A. L. .7. 691; 21 Bom! 
L. R. 48t; 26 M. L. T. 40: ?0 C. L. J. 66; (1919) Nf 
W. N. 49*; 1 u. p. L. R. P c.» 49; 11 L. W. 18S- 40 
l. A. 146 P C- , distinguished 

Jag Baku v. Radha Kishun, 5BInd. Cas 867- l p L 
T. 209; 6 P L. J. 287; (I920j Pat. 211; 2 U P L * R* 
(Pat; 127, followed. 


Letters Patent Appeal againet the decision 
dated the 26fih Joly 1921, pa^ed by Mr! 
Jnttioe Roup, reversing that of the District 
Judge, Darbbaoga, dated the 9fh December 
1919, modifying that of the Muneif, Madhn. 
bani, dated the 18th Jane 1919, 

‘ Mr. Siva Narayav Bote , for the Appel¬ 
lants. 

Mr. Sudanshu Kumar Mxttra , for the Re¬ 
spondents. 

JUDGMENT. 

Miller, 0. J.—In this case the defendants 
have appealed under the Letters Patent 
from a decision of Mr. Justice Rose, dated 
the 26th July last year, in which he 
set aside the decree of the District Judge 
and restored that of the Munsif. 

The only question for our decision in this 
•aee is, whether the learned Dig trio! Judge 
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was right or not in refusing the interest 
payable under the mortgage-bond at the 
•ompourd rate, and, in order to determine 
that question, it becomes necessary to son- 
eider whether or not the plea was taken 
in the written statements of the defendants 
to the effect that the interest prescribed 
by the mortgage bond was not justified by 
legal ne*e*sity. 

The defendants we^e the eons and grard- 
pods rf thp mortgager who had expended 
a mortgage bond in favour of the plaintiffs 
at a rate of interest of R*. 1*9-0 per ra^nth 
compounded with yearly rests. The defend¬ 
ant." raised various pleas by their written 
s'atements, amongst others, that the mort- 
page-bond was Dot executed for legal neces¬ 
sity and did not benefit, the defendants. 
They further contended that the iaterest 
was exofscive and by way of penalty. Bat 
assuming that the i*sue as to legal necessity 
for the execution of the bond was decided 
against them, they nowhere in their written 
statements took the specific plea that the 
rate of interest was not justified by legal 
necessity. 

There were two written statements 
delivered in this oaae, the first on behalf of 
Aitban Gope, the defendant No. 2, and the 
second on b> half cf Ramrup Gope, the 
d ferdant No. 3, who appeared through his, 
gua Man, Baba Makund Krishna Das, a 
i leader. In the first written statement the 
plea with regard to interest was in these 
terms :— 

“ That a referecce to the plaint will show 
that the plaintiff’s claim for me9ne profits is 
quite invalid and useless and it is by wsy of 
penalty. The plaintiff not entitled to get 
compound interest.” • * 

That plea is set out in paragraph 6 of the 
written statement of the defendant No. 2. 
Then, the plea with regard to legal necessity 
is in these terms :— 

“That even if it be proved that this defend*' 
ant’s father took the ban and executed the 
bond, as is falsely alleged by plaintiffs and 
totally denied by the defendant, then -as 
the debt was not applied to legal necessities 
and it did not benefit this defendant or any 
other defendant, the plaintiffs are not entitled 
to a decree, nor can a mortgage decree bet 
paised (paragraph 10 ), n * / 
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The written statement of the defendant 
R&mrup Gtop 9 denied that the bund was 
genuine and in paragraph 2 pleaded : 

" that even if the bond be genuine, it can- 
not bs binding upon this defendant as it did 
not benefit the joint family, either the 
executant of the bond or this defendant, 

In paragraph 3 be pleaded that the etipu- 
lation for compound interest i3 by way 
of penalty and the plaintifEs are not entitled 
to get it. He farther raised a somewhat 
extraordinary plea that he, the defendant 
No. 3 ( being the grandson of the executant 
of the bond, was not liable on that aoaount to 
pay interest. These are the only pleas raised 
material for the present purpose. The 
learned Munsif oame to the sonolusion th^t 
the bond was justified by legal necessity, 
that the money raised thereunder was re* 
qnired for the purpose of paying rent, pur- 
•basing ballotke for the family cultivation, 
and some paddy for the use of the family, 
and he decreed the suit aft prayed, c miDg 
to the conclusion that there was nothing 
unreasonable or unusual, certainly not 
unoontcionable, in the rate of int.rest 

stipulated in the bond. • 

When the matter came bffore the Distriofc 

Judge, that learned Judge accepted the 
findings of the Munsif on the question of 
legal necessity for the raising of the money, 
bnt arrived at a conclusion that, although 
the rate of interest wes not unusual as found 
by the Munsif, neverthel >se, there was no legal 
necessity proved by the plaintiffs for borrow* 
ing money at •ompound interest. He, 
therefore, reduced the interest awarded 
allowing only simple interest at the boni-rate 

apd not •ompound interest. 

On appeal to this Oonrt, the learned 
Judge before whom the appeal came, after 
considering the authorities which were 
referred to him on the point, dieiente 
from the view taken by the District. Jadge 
and restored the desree of the Munsif, and 
the conclusion he came to was that, although 
the onue is undoubtedly noon the plaintiffs 
suing under the mortgage bond executed 
by the karta of the family, where the 
interest of minor members are concerned, 
to prove not only the necessity for the 
loan hut the necessity for the interest 
at the rate stipulated, still the onus thus 
arising on the plaintiffs was discharged if 
the defendants did not raise speoifis&Uy 
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the plea, and that, unless it was specifically 
pleaded that the interest was not justified 
by legal necessity, there was no burden 
upon the plaintiff to prove by evidence 
that issue. In the present case I have 
referred to the issues whish were raised 
by the defendants, and it seems to me 
that, although it may be said that the • 
issue of legal necessity for the execution 
of the bond was raised, there was slearly 1 
no issue raued in the pleadings as to 
the necessity for the onerous interest 
stipulated in the bond. The facts necessary 
to prove legal necessity for the execution' 
of the bond may be entirely different from • 
these which are necessary to prove that' 
there Was necessity for borrowing money 
at a particular rate of interest or compound 
interest, and unless the plea is taken by 
the defendants it seems to me that the 
only onus which remains upon the plaintiffs 1 
is that of proving that the bond itself 
was justified by legat necessity, that is 
to say, that the borrowing of the money 
was justified by legal necessity. That fact 
in the present case has been found by 
all the Courts in favour of the plaintiffs, 
and I think it would be creating an alto¬ 
gether unjast burden upon the plaintiffs, 
where the question has not been specifically 
raised, if we were to allow the defendants 
in appeal to raise the point that the 
plaintiffs had failed to discharge the burden 
of proof upon an issue which was never 

in fact raised. ' 

We have been referred to certain cases, 

seme of them decisions of the Judicial 
Committee, in order to support the con- 
tention that in cases of a suit by a mort¬ 
gagee against the members of the joint 
family it is not necessary in the pleading* 
for the defendants to raise the specific 
plea that the rate of interest stipulated in 
the bond was not justified by legal neoes- 
sity and that it ie sufficient merely to 
raise the general question as to whether 
the lean itself was justified by legal necee* 
B ity. In the first case, that of hurro hath 
Rai Ohowdhri v. Randhir Singh (1), the 
interest wee reduced by the High Court 
at Calcutta from 18 per cent, to 12 per 
cent, and this decision was affirmed, by 
their Lordships of the Privy Couooil. Bui 
(\) 18 0. 811; 18 I. A. 1; 16Ind. Jur, 34; 6 Sar. T, 
C, J, 842) 9 Ind, Deo, (N» e*) (P* G.). * 
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in that case no question at ail was raised 
that the pleadings and issues did not 
permit of such a course, and even if it 
is left in doubt, as it certainly is, as to 
wbat the exact form of tte plea taken 
"by the defendant was, as the point was 
never raised before their Lordships, it is 
certainly no authority in favour of the 
yiew row put forward by the defendant, 
and one must assume that the point decided 
Loth by tbe High Conrt of Calcutta and 
by their Lordships of the Judicial Committee 
was a point which it waa competent for 
them to deoide upon tbe pleadings as 
originally framed or at all events upon 
tbe issues framed in tbe sait The next spse 
was that of NciV'ib Nazir Begam v. Rao 
Bayhunath Singh (2). Tbe pa-cAge relied 
upon in that ease in which the interest 
was redused is a passage in the judgment 
of Lord Phillimore on page 702* of the 
report. It is in these terms: — 

“in the written statement filed on behalf 
of the defendants, one of the points taken 
was that the property mortgaged was 
ancestral property, and that there was no 
lpgaL necessity to exeoute the document 
sued upon. In the view whish the High 
Court took of this plea, a view from which 
their Lordships see no reason to differ, 
it made it open for the defendants to 
contend that though tbe neseesity for bor- 
rowing the principal £ uni was accepted, 
there was no necessity to borrow on the 
very onerous terms cf this mortgage.” 

The plea taken in that particular ease 
it merely referred to in general terms by 
Lord Phillimore in bis judgment and it 
must be presumed that their Lordships 
bad before them in that case the ao‘inl 
words of tbe plea as they appeared in 
tbe pleadings, and on referring to tbe 
decision of tie High Court, which is re¬ 
ported as SaoRoghunofh Singh v. Nazir Begam 
(3), one finds the defercs of tbe defendants 
referred to on page 640t; It is there stated: — 

“The defence of tbe sons and gtand- 

(2i) 60 *Ind. Cas. 434« 23 0. W. N. 700; 41 A, 671; 
36 M. L. J. 621; 17 A. L. J. 691; 21 Eom. L R 484; 
26 M. h. T 40' 30 0. L. J. 86; (»919) M W. N. *98; l 
U.'p. Ii. R. vP- 0.) 49; 11 L. W. 188; 46 I. A. 146; 

0 *.‘ 0 .). 

( 9 ; !9.Indy Cai. 639. 

•Eage of 23 C. W. N;- [Ed.] 

fPage ©f 19 lad# Cas—[Ed,] 


Eons was that there was no legal necessity 
either for the loan or for the exorbitant' 
rate of interest agreed to be paid tuchv 
as would render the family property 
liable for it.” 

It appears, therefore, quite clear on a 
•loser reference to the actual document in 
the case that the plea as to the neces- 
city or the rate of interest was specifically 
pleaded ; and the decision of the Judicial 
Committee in Naicab Natir Begam 
v. Rao Raghunath Singh (2) is certainly 
no author;’ y for the contention put for¬ 
ward before us in this anneal. But the 
whole question o as cerefnlly considered' 
in a resent judgment of t^is Court in the 
case of Jag Sohu v. Badha Kishun (4) 
where the c-ises I have referred to 

and several others were considered, and 
the learned Judges, of whom my learned 
brother sitting with me to-day was one, 
came to the corclasion that, before the. 
defendants can ra sa the point that the 
plaintiff had failed to satisfy the burden 
of proof as to the rate of interest being.' 
justified by legal necessity, there must be 
a specifio plea to that effect in the written 
statement. If in fact no plea of that 
sort was taken then it must be assumed 
that the defendants did not intend to raise 
the plsa and no proof is required from 
the plaintiffe; in other words, the burden 
of proof which is originally on the plaintiff 
is either waived or satisfied by reason ot‘ 
the absence of aDy plea requiring him to- 
discharge that burden. Indeed, it would- 
be most upjust and unfair upon the plaintiff 
where no issue has been raised in the 
case, to turn round afterwards and icy, 
there is no evidence in support of the 
issue, the initial burden of proving it wac> 
upon you and, therefore, your case- 
mcst fail, if in fact the point baa- 
never been taken from the beginning and 
no issue has been raised upon it. In my 
opinion, the learned Judge of this Court' 
was quite right in the decision which be 
arrived at and fchia appeal should' be dis¬ 
missed with costs. 

Ad* mi, J.—1 agree* 

N. h. 

Appeal ditminecfc 


14) 66 Ind. Cas 867; 1 P. L. T. 209)i6 P, L, Jr287t 
CmojrPat 21 J; 2 U. P, L, JR, (Pat.) J27. 
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BAR PRASAD V, SHEO GOB1RD. 

. ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 8J3 ot 1920. 

Marsh 17, 1922. 

Tjettnt :—Mr. Justice Lindsay and 
Mr. Justiae Stuart. 

HAR PRASAD TEWARI—Plaimtivk— 

Appellant 

versus 

SHEO GOBIND TEWARI— Dxiuhdsht— 

R 1 ?QP All rpiiT 

Agra tenancy Act (II of 190]/, ' mo-.tgage, invalid 
under—Personal • covenant to pay ™$£° e - deht ' 
whether enforceable—Contract Act (IK of 1872;, *• 24, 

application of* 

Where a mortgage is unenforceable, being in con¬ 
travention of the provisions of the Agra Tenancy Act, 
any personal covenant entered into by the mortgagor 
and embodied in the mortgage-deed, to pay the 
mortgage-debt in the event of the mortgage being 
held to be invalid, is also unenforceable, as to enforce 
auoh an agreement would be contrary to the pro¬ 
visions of section 24 of the Contract Act. 

Kanhai v. Tilalc, 16 lnd. Cas. 42, followed. 


Second appeal against a de.ree of the 
Subordinate Judge, Jaunpur, dated the 2nd 

of Marsh 1920. . 

Mr. P. L. Banerji, for the Appellant. 

Mr. Hanbans Sahai , for the Respondeat. 
JUDGMENT.—We have heard the learned 
Counsel for the appellant in this saee an 
we thick the appeal ought to fail. T e 

fasts are that the defendant respondent, 

Sheo Gobind Tewari, made three mortgages 
of property in favour of the plaintiff on 
■n.oeasive datee. These mortgages were 
nanfrnctuary mortgages and in the. case of 
the first two the property mortgaged was 
admittedly portionB of an o.oopan.y holding. 
In the third mortgage the property conaiate 
partly of fixed-rate tenancy and partly o£ 
ot.npan.y holding. It appears that after 
these mortgages were exe.nted, two-tbirda o 
the mortgaged property was lost to the 
mortgagee owing to ite being dissevered that 
the mortgagor bad a right in the.e prop¬ 
erties only to the extent of one-third. 
Having thus been deprived of a portion of 
the mortgage security this snit was bronght 
by the plaintiff pm-porting to he a suit 
under section 68 of the Transfer of Property- 
As*. Tha plaintiff asked f*r a simple money- 
d.aree. Bath Oowitm have refoaed to give 

him oo& on Ihe^renod that tho mortgage 
contrast* ware void* being forbidden by the 
provision* of the Agra Tenanay Ast. It has 
been argued before ue that* inasraush as 


there was a personal covenant in sash of 
these mortgagee, the plaintiff was entitled to 
resort to those aovenants and to ask at 
least for a simple m,oney-dearee. It seems 
that when these mortgage-deeds were exe¬ 
cuted a covenant was entered ioto by the 
mortgagor on behalf of himself and hie 
sacsesscrs.in-interest whereby be undertook 
to pay interest at the rate of 2 per sent, 
per mensem on the principal sum in case 
the mortgagee lost pofsesBion owing to any 
default on the part of the mortgagor. We 
may mention here that the arrangement 
was that the mortgagee was to be in 
possession under these mortgages m lien of 

^Tappeara to ns that the desision of the 
Courts below ought to be upheld and w.. 
have an authority dire.tly in point in this 
case in a decision of Mr Justice Cbamier 
wbish is reported as Kanhai v. Ttlak (1). 
That ease purports to follow the decision of 
a Full Benah in MurUdhar v. Pem Raj (A). 
That Fall Bench ruling in tnrn fnllowed 
the ruling of a Division Bensh in Bhawant 
Prasad v. Qhulam Muhammad (3). It « trus 
that both these latter oases reUted to 
transactions of sale. Those were oases in 
which the vendee sought to get back the 
porchase money from his vendor when li 
was found that possession sould not beob-. 

. tained inasmuch as the transaction involved 
the transfer of sir land and the relinquish- 
ment of ex-proprietary rights. We agree 
with the view taken by Mr. Justioe Chamier 
in the ease above mentioned that to enforce, 
an agreement of this kind would be sontrary 
to the provisions of section 24 of the Oon^ 
tract Ast. Under that aestion the entire 
sontract is deemed to be void, and that being 
bo the personal covenants upon which, the. 
plaintiff relies in this ease and whish. ar ®* 
embodied in thesa three mortgage-bonds must* 
fall along with the aontraat of mortgage.. 
The desisioa of the Court below must, be 
upheld. The appeal fails and la- diemissed 

with sosta inslnding fees in this Oonrt op 

th N h H Sher B#ale ' Appeal dismisesiL 

( 2 ’ 2 8 2 l A.' 205;' A 2 'W. N. (1AOO) 10; ft lnd: D*e. 

‘"'w 18 A.’mf'A. w. N. (1890) 12; 8 led. Doe. 
(n. fl.) 787. 



•794 


INDIAN OASIS. 


RADHA KISHJN V. MADAN GOPAL. 

• LAHORE HIGH COURT. 
Miscellaneous Second Civil Appeal No. 10 

OP 1921. 

March 15, 1921, 

Present : — Mr. Justice Scott-Smitb, 
RADHA KISHEN —Creditor—Appellant 

versus 

MADAN GOPAL— Insolvent, CHUNl LAL 
—Official Receiver—Respondents. 

Punjab Laws Act (IV of 1872 J, insolvency pro. 
ceeiings under, whether “suit” — Order, whether decree 
— Appeal. 

Insolvency proceedings under the special provi. 
Bions of the Punjab Laws Act do not amount to a 
“suit”, as the term is used in section 13 of the Civil 
Procedure Code ; an order in such proceedings, 
therefore, is not a decree, and is, consequently, not 
appealable. 

Ram Lai v. Ladha Singh, 62 P R 1886, Aman. 
ullah v. Abdul Ohafur, J3 Ind. Cas, 806; 85 P. R. 
19<1; 209 P. W. R. lull, Chiranji Mai v. 145 Credi¬ 
tors, 145 P R. 1884, relied upon. 

Miscellaneous sec >nd appeal from an order 
of the District Judge, Amritsar, dated the 
20th of Angu t 1920, affirming that of the 
Judge, Insolvents’ Estates Court, at Amritaar, 
dated the 7th of April 1920. 

Messrs. Manohar Lai and D . 0. RaV.i , for 
the Appellant. 

Bakbsbi Tel t Ghani , for the Raspondents, 
JUDGMENT.—This appeal arises out of 
proceedings in insolvency in the Insolvents’ 
Estates Court at Arorit-ar under Purjab 
Laws Act 1Y of lfc72. Madan Gopal 
was adjudicated an insr lvent under the 
provisiors of that Act, and in accordance 
with the ootditioDS of a trust deed the 
Judge of the Insolvents’ Estates Oonrt 
has released from attachment the insolvent’s 
residential houae. From this order Sath 
Radha Kiehen, oae of the oredioors, Bled 
an appeal to the District Judge who held 
that as the order aopealed from was one 
under Act IV of 1872 and did not amiunft 
to a decree no appeal ley. He, therefore, 
dismissed the appeal. From this order 
a second appeal has been preferred to this 
Court. 

In Ram Lai v. Ladha Singh (1) it was held, 
following the previous decision that no appeal 
lies agairst an order passed in insolvency 
proceeding! uider Aot IV of 1872 unless 
“the order amounts to a decree.” This 
was fj!low:d in Amen ullah v. Abdul 
Qhttfur (2). It was nowhere stated in 

(1) 62 P. R. 1886. 

(2) 13 Ind. Cas. 80S; 85 P. R. 1911; 209 P. W. R. 
19.1. 
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either of those decisions that an order 
parsed under the provisions of Act 1Y of 
1872 codH in any case be a decree. On 
the contrary, in Ram Lai v. Ladha Singh 
(1) the view was expressed that such 
insolvency proseedinge could not ba held 
to bs a <( 8uit’ within the definition of the 
term decree in the Civil Procedure 
Code of 1882. Mr. Manohar Lai, on behalf 
of the appellant, refers to the definition of 
decree,” in section 2 cf the Civil Procedure 
Code of 1903. He says that the order of the 
Insolvents’ Estates Court amounts to a 
‘decree” because it nai the formal 
expression of an adjudication which 
oorc'usively determined the rights of the 
parties with r*gard to a matter in controversy 
in the suit. He urges that the proceedings 
in the Insolvency Oonrt are a “suit” within 
the meai iag of the definition. Mr. MuFa, in * 
his commentary of the Civil Procedure 
Code, 7th Edition, at page 5 says : “There 
are several Acta relating to special subjects, 
under which prooeediogi have . to be 
commenced by a petition and not by a pliint. . 
Decisions on petitions under ihosa Acts 
would not, therefore, be decrees. Thus, a 
deoision on a petition under the Religious 
Endowments Act appointing a new member • 
to fill a vacancy in a committee of trustee*, 
of an endowment is not % decree ” The 
meaning of the word “suit” in the definition 
of decree was a’so considered in Ohiranji 
Mai v. 145 Creditors (3) where it was held that 
insolvency proceedings under the special 
provisions of the Punjab Laws Act do not 
amount to a “suit” as the term is used in 
section 13 of the Civil Procedure Code. 
Counsel for the appellant is unable to point 
to any decision of this Court or the Chief 
Court wherein it was held that proceeding* 
under the special provisions of the Punjab 
Laws Act amount to a suit. I am of opinion 
that they do not amount to a suit, and that 
the order appealed from is, therefore, not 
a decree. I, therefore, hold that the 
Dictrict Judge was right in his view that 

no appeal lay from the order of the First» 
Court. 

Counsel aiked that, if I was of opinion 
that no appeal lay, I should consider the 
order of the First Court on the revision; 
side. Certain evidence was heard by the • 

A 

(3) 145 P. B, 1884, j 
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Insolvents’ Estates Court ai to whether the 

insolvent had somplied with the sonditioni 

of the trust-deed. The Judge has not 

referred to this evidence, which has been 

read to me, and after hearing it I am of 

opinion that there is no ground for revision of 

the order complained of. I ascordinglf 

decline to interfere with it. The appeal fails 

find is dismissed with sosta. 

* w. Oi A* - 

Appeal d’smused. 
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PATNA HIGH COURT. 

Appeal paom Appellate Dic.ee No 933 

cp 1920. 

Marsh 16. 1922. 

Pretent :—Mr. Jnstise Ooutts and 
Mr. Justice Dae. 

KUI/DiP SINGH and others— Defendantj 

— Appellants 
versut 

RAM SEWAK SINGH and othirs— 

, • Plaiwt ffs — Respondents. 

, Adverse possession- Joint collection of rent-Failure 
to deliver share , whether amounts to assertion of 

hostile title. 


In cases of joint collection of rent, the failure 
of one party to deliver to the other his share of the 
rent cannot be held to amount to an assertion of 
adverao title or to dispossession until it is shown 
that the other party’s title was 

' Shiva Prasad Singh v. Hira Singh , Qi Ind. C,as. 
.1- 6 P L J. 478; *19*1) Fat H05; 2 P. L. T. 4Si; 3 U. 
PL fi (Pat ' 81 (F. B. , Maharajah Koowur Baboo 

Nitrasur Singh v. Babu Nund Loll Singh 8 M I. A. 

1 v.9; I Suth p. o. J. 420; l Sar. P. C J. 7U; 1 w. B. 
P. C. 61} 19 E. B. 506, cited. . 

Appeal from a decision of the Daitrisfc 

Messrs, Susil Madhob Mullick , 8. N. Rai 
and N. Bote, for the Appellants. 

' Messrs. Manuk aod Nateal K. Prat’d, 
No. II, for the Respondents. 

JUDGMENT. 

ContrB, J.— This appeal arises out of a 
suit for reaovery of possession of a 2-anna 
Share in village Manikpore on the allegation 
Of the ; plaintiff a* ijara right. It appears 
that the plaintiffs' ante tor took a 2-anoa 
riara from one Fazal Hussain who bad a 
4-auna mokirrari interest ia th9 village. 


This was in the year 1879. In 1882 the de¬ 
fendants* ancestor purchased FazU Hassain a 

4 anna mokarran but before this date 
Fezal Hassain had mortgaged his remaining 
2-annas to the plaintiffs’ ancestor. In tbe 
year 1897 the plaintiffs sued on the mortgage^ 
and got a desree, and the position of the' 
parties now is, that the plaintiffs are the 
2 anna ijaradars and the defendants are 
the 2 anna mokarraridars . The enifc was 
desreed in the Coort of first instance aod 
this decree was npheld on appeal by the 
Distrist Judge. The defendants have now 

appealed to this Conrfc. 

The point taken in appeal is that the smfc 
being one in ejectment the plaiatiffa must 
show possession within 12 years and it i* 
contended that on the finding of the Dis risf 
Judge the suit is g>verned by the Fall Benctf 
decision of this Conrt in the ease of 
Shiva f, ratad 8ingh v. Hira Singh (I) and that 
tbe plaintiffs’ snifc must fail. The finding of' 
the District Judge on this point is di 

follows : , , , . . , . , 

*‘On the evrdense I feel aonsfcraiDed to 

agree with the Subordinate Jufge that 

neither parly has satisfastorily proved hisj 

possession daring tbe period between U04 

and 1315.” But the District Judge ha$ 

brorghtto his aid the fcifc e whjoh tbe plaintj 

iffs admittedly had in the year lsOi and 

has desreed the plaintiffs’ suit. The learned^ 

Vbk'.l for the appellants sontends that the' 

learned DVriat Judge should not havef 

brought to his aid the title of the plaint- 

iff j and for th’s be relies on the Fall Bensh 

desision already referred^ to, where the 

learned Judges have said : * If it is found that 

the evidence produced by both the plaintiff* 

and the defendant as to pcs jession is unworthy* 

of credit the plaintiff’s suit must fail, ioasmdatf 1 - 

as the presumption which arises upon proof 

of title sannot be sailed in aid to give weight 

to evideno 3 unworthy of sredit any more 

than if no evidenoa at all had been given. 

On the other hand. Mr. Manuk appearing on 

behalf of the respondents relies on that 

portion of the judgment of the Fall Bensh 

where the desieion in the ease of Maharajah 

Kootcur Baboo Nitrasur Singh v. Babu Nund 

loll Singh (2) is relied on, vie., where there is 


(1) 62 Ind. Oaa lj 6 P. L. J. 478; (1921) Pat. 305j 
2 P. L. T. 4871 3 U. P. L- R. (Pat.) 81 (F. B). 

(2) 8 M. I. A. 19J; 1 Suth. P. C. J. 420; 1 Sar. P, 0. 

J. 7444 I W. B. P. 0. fil, 19 K. B. 506, 
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evidence on both sides of more or less equal 
weight so as to create a dcubt as to where 
the truth lies, the probabilities may be 
regarded and may supply the additional 
weight necessary to turn the scale in favour 
of one side or the other.” In the 
present case it is somewhat difficult 
to discover under which of these cate¬ 
gories the finding of the learned District Judge 
tomes, and if this appeal had to be 
detided on this point alone I should be in¬ 
clined to dirett that the appeal be remanded 
for tlear decision by the District Judge. 
The appeal before us, however, must be dis¬ 
missed on another groucd. 

The position of the parties, as I have 
already 6aid, is that the plaintiffs are 
ijaradart in respect of 2-annas and the defend¬ 
ant! are mokarraridars of another 2-annas. 
There was a partition between the defendants 
and their to-8har8rs and the learned District 
Judge says that, 4 it is admitted that 
up to the time of the Civil Court parti¬ 
tion tollettion was Ijmal.” No question 
of limitation, therefore, tan arise, because 
the collection being joint there oould be 
no adveree possession by the defendants 
until, at all events, the year 1906, and 
1906 was within 12 years of the institu¬ 
tion of the 6uit. As the learned District 
Judge says : “if there was joint collection 
at the time then any failure to deliver 
to the plaintiffs tbeir share of the rent 
tan hardly be held to amount to assertion 
of adverse title to or to dispossession until 
it it shown that the plaintiffs’ title was 
definitely denied.” The decision of the 
learned District Judge is certainly correct 
and I would dismiss this appeal with 

•oete* 

a Dab, agree. 

Appeal divmiited. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 298 of 192|, 

April 21, 1921. 

Present: —Mr. Justice Wilberforee, 
BALMOKAND A*1D OTHERS—PLAINTIFFS 

—Appellants 
versus 

Musammat LACHHMAN BAI and others , 
—Difendant8—Respondents^ 

Punjab Pre-emption Act (I of 1913^,8.22 (\J — 
Deposit —Time limit—Duty of Court—Failure to fig 
time for deposit — pre-emptors, position of. 

Under section 22 (1) of the Punjab Pre-emption 
Act, it is imperative for the Court to fix a time 
within which the deposit must be made, and if the 
Court fails to do so, and the pre-emptors do not 
pay in the deposit, they cannot be penalized for 
having disobeyed an order which was never made. 

SesoDd appeal from a decree of the Dis¬ 
trict Judge, Dera Ghazi Khan, dated the 9lh 
of October 1920, affirming that of the Subor¬ 
dinate Judge, Dera Ghazi Khan, dated the 
6th of May 1920. 

Dr. Nand Lal t for the Appellants. 

Bakhehi Tek Ohwd , for the Respondents* 

JUDGMENT.—In this suit for pre-emption 
the plaint was lodged on December the 
llth and on the same date pre-emptor was 
ordered to deposit one-fifth of the sale-price 
and the case was fixed for the 15th January. 
An adjournment took place to the 4lh 
February and another to the llth March 
when issues were struck. On the llth 
March the veudeas applied that the plaint 
should be rejected as the necessary deposit 
had not been put in. It was put in on the 
12th March. On this the Court rejected the 
plaint as the deposit was not put in within 
time. An appeal to the District Judge wac 
unsuccessful and the pre-emptors have 
preferred a second appeal to this Court. It 
is urged on their behalf that, under section 
22 (l) of the Punjab Pre-emption Act. of 
1913, it is imperative for the Court to fin 
a time within whish the deposit must* be 
made and that the Court having failed to do 
so the pre-emptors could not be penalized 
for having,disobeyed an order which was not 
made. This propostion appears to me 
obvious. The view of the lower Courts< 1^1 
that the deposit should have been mads a& 
the next hearing or, at any rate,- at the 
settlement of iesu?*, bnt there is* no authority 
to thic effect. 
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.No plea was taken regarding 

iniuffioien.y of the deposit. 

I aeeept the appeal and remand the 
for trial on the merits. Costa will be 
in the oanae and Court-fee on appeal will be 

•be refunded. 

Appeal accepted . 


the 

ease 

oosta 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal , »o. 295 of 1921. 

January 19, 1922. 

Present ;—Mr Lvle, A. J. C. 

ABDUL RAZZAiQ and others— 
Plaintiffs—Appellants 

vetsvs 

MUHAMMAD HAJJAM and othibs- 
T)*f kndants-RESPONDENTS. 

« ,* .nirlseveral judgment-debtors-Property 

Execution sale—iievera j y objection by the 

told as belonging to one of th chaser bona fide 

rost-Sale ).tdsmen(-de6(or 8 - 

—Suit for 18 “‘“'dC. position of- 

. o/rac " 

Whore judgment-debtors ahow 

of the whole of ^heir p .P® u ^ ciont P description or 
raising any objectio have k een so \d instead 

i'to the effeot that part oug erwar ds bo set aside 

of the whole, the sale eonnot afterwa ^ ^ 

■ '‘! heir tr 0 CW Ohetu, 161. 

Arunachellam Uietti v. 265*12 Ind. Jar. 

A. I71i 12 M-1ft 6 Sar. P. C J. 266 

'-•8711 4 Ind Deo.(K.s.> F.against 

Thus where in execution of * <u put up for 

certain persons, their join a J d fche re8 t who 

Bale as belonging to-one « fchafc the execution 

'are present at the sale k .* fc ate of affairs 

.purchaser is ignorant ° t tho rea i facts, 

• r, and has no means of finding out tn ^ b0 

Btand by andallow a hau d to assort their 

' title, they are estopped afte:rwi ’ st ion the sale by 

lapse of three or four years, to question 

•» sniti for possession. Lp. 80 J, coi. .j A< 25; 

Olpherts v. ^bir Pershad Singh , 10 ^ ^ p# 

‘9 0. 666; 110. L. R* ^ J ^TndDec (N s.) 1086 

'C. J; 417i 4 Shome L. B,. 286; 4 Ind. Dec. t*. ; 

l (P. OJ; followed. . e xecution of a 

A iierson whose property is sol not a party 

decree against another to which he nothing to 

is not bound. by the sale when the™^ 3t , cu8 iblo 

‘shew that the judgment-debtor was the Uod . 

' V>wner wifcti'hiB consent, cither expiess 

[p, 800, ooh bl 1 


Mr. H aidar Busiin, holding brief of 

for the Respondents. . 

ITTDUMENT_In order to under atfl 

the°£S A «• the following Ped.gr,. 

will be uaefol:— 

khuda. bakhsh. 



1 

Abdul Rahman Musamviat 

M ar ri ed S t h o a Mondu 
(plaintiff No. 8) 

if usammat Zainab 

(plaintiff No. 7). 


Wafati, 

rzzjdusa.m'inat Nasibs, 
widow 

(plaintiff No. 4) 



f . , I , Abdul Musammat Musammat 

Abdul Abdul k Halima Aeima 

Shakur. Ghani » ' (plaintiff (plaintiff 

=s=lf«wjamn»at <Pj» mtl No. 6.) No. 6.) 

Shakurau 

(plaintiff 

No. 3.) 

The ..it out of whi.b thie appeal uriee. 
ine • _ n f ft 14 annas 4 pies 

*as for Poe"™™ oij ^ wbic h h- 

" h * r0 «d to Khuda Bakhsh and for Be. 60 

belonged to a. r.rnfita Mutammat 

■■l t.u „r;—:«—«»« 

— „* AMcSS- 

* 9is - fjriz i 55 

dear.. bo ' 18 1 “ bQ , iD tbe .ppli.rti®. 
were put to Ba shown as tha 

lor exe.uhon they knr ftlone A , tba 

property of A j in Novemb.r 

au.tion-sale, ^b.eh took p.a h(kmni ^ 

1914, they were purchased r WM 

Hai i ftm, d ^n the 2nd of February 1915. 
On tbe 5th of De.ember 1918 Muhammad 
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* Hajjam obtained possaisicm. On the 2nd 
.of April 19 L 8 he mortgaged the property 

to Sbafi Muhammad, defendant No. 2. and on 
'the 2nd of January 1919 be sold his 
'equity of redemption to Nor Muhammad, 
defendant No. 3. It would appear that 
after possession had been given an objection 
was filed by Abdul RahmaD, Abdul Razzik, 
Alusammat Shakuran and one Khalil Ahmad 
.but that objection was dismissed by an 
' order of the 6th of March 1919. It has 
not been explained what interest tbe fourth 
’objector, Khalil Ahmad, had in the prop- 

• efrty in suit. The third objector Musam - 
met Shakuran was the transferee of the 
share of her btsbaod, Abdul Ghani, under 
a registered sale deed dated the 5th of 
November 19 0. The plaintiffs alleged 
that they with Abdul Shakur held joint 
possession of the property in cuit, that their 
share amounted to It annas 4 pies and 
that they were unlawfully dispossessed on 
the 5th of December 1918. 

The defendants pleaded that tbe properly 
in suit never belonged to the plaintiffs, 
but it was owned solely by Abdul Shakur. 
They also pleaded an alleged cuetom by 
which daughters were excluded from in¬ 
heritance and that the suit was barred by 
. limitation. It was further urged that the 
plaintiffs were estopped from claiming aDy 
Bhare in the house and shop and that the 
defendant No. 3 was the purchaser 
in good faith for valuable consideration 
from the ostensible owner and the suit 
was, therefore, barred by section 41 of the 
7 Transfer of Property Act. 
f The Court of first instance found that 
< the custom of exclusion of daughters from 
inheritance was proved and that, therefore, 
the share cf the remaining plaintiffs 
amounted to 13 annas 8 pies but it further 
found that Abdul Shakur wa9 the sole 
proprietor of the house in suit by virtue 
of a private partition. It held that the 
suit was not barred by limitation but tbe de- 
fendants Nos. 2 and 3 were transferees in good 
faith for consideration from the ostensible 
owner and in view of these findings it 
dismissed tbe plaintiffs’ suit without deoid. 
ing the question of estoppel. 

Against this decision the plaintiffs appealed. 
Their grounds of appeal were that the 
•uBtom of exclusion of daughters had not 
* )fc>een proved, that the plaintiffs had bevn 


oases; 


proved to bs owners of the shares claimed 
by them, that in any case as they had 
beeD found to be the owners of a 13 annas 
8 pies share a decree should have been 
passed in their favour to that extent, that 
the suit was not barred by time and that 
as the defendants had net set up parti¬ 
tion in their pleadings they ooght not 
to have beeD allowed to make ont a new 
case which the plaintiffs had no opportu¬ 
nity to meet. The lower Appellate Court 
has held that the custom of exclusion cf 
daughters is proved, that the defendants 
did not set up a new case inconsistent 
with or additional to their pleadings, that 
the plaintiffs Nos. 1 to 3 and 7 and 8 
were the owners of the properly in suit, 
along with Abdul Shakur, that their share 
amounted to 13 acnas 8 pies and that tbe 
euifc was not barred by limitation. It held, 
however, that the plaintiffs were estopped 
by their conduct from bringing the suit, 
and tfcat ag the plaintiffs had not in their 
grounds of appeal impeached the finding 
of the Court of first instance that the 
suit was barred by section 41 of the 
Transfer of Property Act and had not 
even attempted to raise tbe point in their 
opening arguments they aoull not be allow¬ 
ed in reply to re-open the question and 
the fitding of the Court of first instance 
on that point wag final and wag fatal to 
tbe 6uit. * 

Tbe deoision of the lower Appellate Court 
has been attaoked in this Court on two 
grounds : first, that tbe plaintiffs were 
not estopped from asserting their title, and, 
secondly, that they chould have been allowed 
by the lower Appellate Court to dispute 
tbe finding of the Court of first instande 
that the suit was barred by section 41 
of the Transfer of Property Act and it 
should have been found that the suit was not 
so barred. I may note here that the learned 
Counsel for the appellants in the course of 
arguments wished to dispute the finding of 
the lower Appellate Court that Abdul Shakur . 
was not the sole owner of the property in 
suit but as that finding is a pure finding d£ 
fact based on a consideration of the evidence 
it cannot be disputed in second appeal, A 
patent mistake has, however, been made 
in the judgment of the lower Appellate 
Court which is admitted by both side* 

and wbioh I think ought to he . corrected 
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The lower Appel Ute Ocurt, while holding 

lhat the. castom of exclusion o! daughter* 
from inheritance has been proved, has 

mentioned plaintiff* Nos, 7 ftn ^ * J* 0 
claim through Musam-nat Shadi, the daughter 
ol Ghnre, as oo sharers in the property along 
with plaintiffs No.. 1, 2 and 3 and has 
omitted to mention Musammat Nasiba, tne 
widow ofWa'ati, as a co sharer. Thu is 
patently an error and the sharers in 0 
property, attending to the finding of t~e 
lower Appellate Court, are m addition to 
Abdnl Shakur, plaintiffs Nos. 1, 2, 3 and 
4. Plaintiffs Nos. 7 and 8 tan have no share 

in the property. 

The plea of estoppel put forward by the 
defendants respondents is based on the fast 
that the plaintiff?, though parties to the 
decree and the execution proceedings, allowed 
the sale of the property to take place s 
haloogicg to Abdul Shakur alone, that it was 

:their duly to assert their title to a share 

‘he prop/r:y, that they failed to do so and 
thereby permitted the pnrohaeer defendant 
No 1 to believe that Abdnl Sbakar alone was 
the owner of the property and to a>t upon 
that belief and puTohaee the properly 
belonging to Abdnl Shaknr alone. The 
learned Counsel for the appellants urges 

that there was no misrepresentation that 
the defendant No. 1 knew that Abdnl 

Shaknr’* interest alone was pot up for » 
and that his .liente were not bound to^ assert 
their title in the course of the eieontion 

proceedings. At the outset I 8 

Mu.ammat Naeibe, the widow of Wafatr, was 
no party to the decree or to the exe.utron 

proieedings, and «learly j to 

estoppel as against her. With regard to 
plaintiffs appellants Nos 1,2 an , owe ^ 
the sale is different. They were P^tree t° 
the exeoution pro.esdings and ^ad know¬ 
ledge of those proosedings. They knew that 
the house was being sold a. belonging to 
Abdul Shaknr alone. They were 
at the sale and yet they raissd objeetron 
•whatsoever to the proceedings an * , 

the sale to take place and the * ef ® n< *“ fc 
No.' 1 to purchase the house as if it be lung- 
ed to Ahdul Shakur alone. The defendan 
was a ctrangar. and even by the exerdse of 
reasonable care he could not have ucove 
that the plaintiffs Noc. 1 to 3 were co-sharer a 
in the propsrty, as the hhatra shows 
‘the hpo.o and shop ace the eola property ot 
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Abdol Shakur. Even after the sale had 
taken place, the plaintiffs No*. 1 to 3 di<J 
not object to its confirmation on the ground 
that they had an interest in the property. 
The plaintiffs Nos. 1 and 2 and the hqihind 
of plaintiff No. 3 filed an objection to the 
sale (Exhibit 0-1) not on the ground that 
they bad a share in the property but on the 
ground that it had been sold for au insufficient 
price. They allowed the sale to be confirm¬ 
ed on the 2nd of February 1915 and it was 
not until after the purchaser obtained posses¬ 
sion on the 5th of December 1918 that they 
made any attempt whatsoever to as3ert their 
title Id the case of Arunachtllam Ohetti v* 
Arunachellam Ohetti (1). it was held by their 
Lordships of the Privy Council that where the 
ment-debtors allowed the execution sale of 
t» e w iole of their property to proseed with¬ 
out raising any objection of iusaffioient 
description or to the effect that part ought 
to have been sold instead of the whole, the 
sale could not aflerward, be set aside at their 
instance on those grounds, and at page 174 
their Lordships remarked : The judgment- 
debtors knowing, a, they mast have known, 
wbat the description was in the proclama¬ 
tion, allowed the whole matter to proceed 
until the sale is sompleted, and then 
asked to have it set aside on a.sonnt 
of this, as they say, misdessription, It 
appears to some within what was lard dowi. 
by this Board in Olpherts V. Mahabtr 

Penhad Singh (2), that if there was really 
a ground of somplaint, and if the judgment- 
debtors would have been injured by these 
proosedings in atta.hmg and selling thb 

whole of the property whilst the interest 

was such as it was, they ought to have 

tome and complained. Is would be very 
difficult indeed to conduct proceedings in 
execution of decreee by attachment and 

sale of property if the judgment debtor 
tould lie by and afterwards take advantage 
of any misdescription of the property attached, 
and about to be sold, which he knew well 
hut of which the execution-creditor or 
decree holder might be perfectly ignorant 


(11 15 I. A. 171} 12 M. 19; 5 Sar. P. C. J. 265; 12 

Ind. Jur. 371: 4Ind Dec. (n, s.) 363 (P. C.|. 

(2) 10 I. A- 26; 9 0. 650; 11 °* L * E * 

Jur. 1*4; 4 Sar. P- 0. J. 417; 4 Shome L. R. 28 d, 4 

Ind, Deo. (tf. 8.) 1086 (F. 0 ). 
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—*that they should take do nofcica of that, 
fellow the sale to proceed, aod then some 
forward and say the whole prooeedings were 
▼itiated. That, in their Lordships’ opioioD, 
cannot be allowed.” In that ease the sale 
look place on the 22nd of July 18S2 and objes* 
lion was first made on the 20th of July 
1882, only seven days after the sale and 
before the sale was confirmed. In the ease 
before me the eale took plac9 in November 
1V14, and was confirmed on the 2nd of 
February 1915 and yet the plainfciffs-appellants 
remained quiet and made no attempt what* 
Soever to assert their title until some time in 
the beginning of 1919. 

I have no hesitation in holding on the 
facta before me that the plaintiffs-appellants 
Nos. 1, 2 and 3 are estopped from bringing 
the present suit. In this view of the case it 
ie unnecessary to consider the application of 
section 41 of the Transfer of Property Act. 
The learned Counsel for the respondents 
admits that that provision is not applicable 
as against Musimmat Nasiba, the widow of 
Wafati, as ehe was no party to the decree 
cmd she was not bound to take aoy action 
until she was ousted from possession on 
the 5th of December 19»8. The property 
had actually been mortgaged to the defendant 
No. 2 long before that date and the eale* 
deed in favour of defendant No. 3 was 
executed on the 2nd of January 1919 and 
there is nothing to show that the defendant 
No. 1 was the ostensible owner of the 
property with her concent, express or 

implied. 

The result is that I allow the appeal to 
the extent that I give Musammat Nasiba 
a decree for possession of a 1 anna share 
in the property in dispute. In other respects 
the appeal is dismissed. Musammat Nasiba 
will be allowed proportionate casts in all 
Courts. The defendants-respondents will get 
proportionate costs in all Courts in respect 
of the portion of the claim which is dismissed 
from the other appellants who will bear 

their own costs. 

- Appeal partly allowed . 


CALCUTTA HIGH COURT. 

Appeal from Appellate Dkcrbe No. 2747 

cp 1919. 

January 2/, 1922. 

Preiml :—Justice Sir N. R. Ohatterjea, Kt„ 
and Mr. Justice Pearson. 

NARENDRA OHaNDRA LAHIRY 

— Defendant— Appellant 

rersvs 

Hon’blb Maharaja Sir MANINDRA 
OHANDRA NANDI, BAHADUR, 

K. O. 1 . E.—Plaintiff—Respondent. 

Landlord and tenant — Rent, suspension of—Lessee 
in possession of portion of jot e—Settlement taken 
of remaining portion knowing same to be in wrong . 
Jul possession of third party—Lessor, failure of, to 
deliver possession of access portion, effect of. 

Where a lessor evicts a lessee from apart of 
the land demised, the entire rent is suspended. 'But 
where the lessee, being already in possession of a 
part, takes a settlement of an entire jote, knowing 
the access portion to be in the wrongful posses¬ 
sion of a third party, and the lessor never puts 
any obstruction in the way of the lessee’s recover¬ 
ing possession and there is no question of mala Hdes 
on the part of the lessor, the entire rent should not 
bo suspended and the lessee is liable to pay 
proportionate rent in respect of the land in his 
possession, [p. 802, col. ]; p. 803, col. 2.] 

SarodaProsad Bhattacharjee v. Rai Manmotho Nath 
Mitter Bahadur , 28 Ind, Ca9. 371; 19 C. W. N, 870, 
approved. 

Narainsawmy Naidu Oaru y, Yerramali Ram 
Krishnaya, 6 Ind. CaB. 47ft: 33 M. 499; 7 M. L. T. 119; 
(1910) M. W. N 221 and 280, Annada Prosad 'Mukho - 
padhya v. Mathura ImI Nag Mazumdar, 2 Jnd.Cas. 128; 
13 C. W. N. 702; 9 0. L. J. 585and Manendra Chandra. 
Nandi y.Narendra Chandra Lahiri, 52 Ind. Cas 13; 
23 0. W. N. 585; 46 C. 956, distinguished. 

Appeal against the deoree of the Official;, 
icg Subordinate Judge, Rangpur, dated the 
4th of August 1919, modifying that of the 
Munsif, Second Court at Kurigraoo, dated 
the 4th of May 1918, 

FACTS appear from the judgment. 

Babu Nagendra Nath Ohose (with him 
Babu Jatindra Nath Sanyal), for the Appel¬ 
lant.—The facts shortly are that plaintiffs 
purchasad a jote of 244 highas at a sale held 
in execution of a rent deoree. He then bronghtfe 
■uit against Helaluddin and others for declara¬ 
tion of title and recovery of possession inasmuch 
as they had been in possession of a portion of 
the jote , The snit was compromised and by 
the aolenama the defendants took lease of the 
entire jote , They also agreed to pay means 
profits. The present suit is for rent of th* 
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entire jote. The defense ia that the defend¬ 
ant not having been given possession of 
19 bighas was not bound to p*y any rent at 
all. The lower Courts have given decree for 
proportionate rent. Henae the appap^ia by 
the defendant. I submit these w^p^one entire 
rent for the entire )ote and it'is impossible 
to asssss a proportionate rent. Refers to 
Manindra Chandra Nandi v, Narendra Chandra 
Lahiri (1). The ease in Annada Prasad 
Mukhopadhya y. Mathura Lai Nag 'Mazumdar 
(2), Saroda Prasad Bhattacharjee V. Rat 
Manmotho Nath Mitter Bahadur (3) are dis¬ 
tinguishable. The oass in Annada Prasad 
Mukhop ldhya v. Mathura Lai Nag MatumlarK 2) 
has been disapproved by Fletaher, J., in 
Manindra Chandra Nandi v. Narendra Chandra 
Lahiri (l). Refers to Smith v. Raleigh (4), 
Reeve v. Bird (5j. The landlord is bound, in 
the absenca of a sontract to the aontrary, 
to' give the lasses possession of the land 
demised. Refers to seation 108, Transfer 
of Property Aat, tlause ( 6 ) ; Hurit 
Ohunder Koondoo v. Mohinee Mohun Mitler 
(6), Bullan v. Lalit Jha (7), Udhab Chandra 
Singh v. Narain Manfni (8). If the land is in 
possession of a third person to the knowledge 
of both the lessor and the lessee, even in that 
oase it would be the duty of the lessor to 
make it possible for the lessee to taks posses¬ 
sion. Refers to Narainsawmy Naidu Oaru y. 
Yerramali Ram Krishnaya (9), Halsbury s 
Laws of England, Volume XVIII, page 
485. Zamindar of Viiianagram v. Behara 
8uryanarayana Patrulu (10). To make out 
a «ase for suspension of rent it is notnec9SBary 
^ establish that the landlord has been guilty 
of tortious dispossesses. It is enough that 
he has failed to do his part of the duty. I he 
question of the bona fide or otherwise of e 

landlord is immaterial. . 

Baba Earn Oharan PHter (with hnn Babas 
fiam Chandra Majumdar,Vu 1 ark'a Nath (Rac ier- 

(1>) 52 Ind. Cas.13; 23 C. W. N. 585; 46 O.J$6. 

(?)2 Ind. Gw. 123; 13 C. w. N. 702; 9 C. h. J. 

tec. 

(3) .28 Ind; Cas. 371; 19 0. W. N. 870. 

* <4) 11824) 3 Camp. 518; 14 K. R. 829. 
t (6) (*834) 1 O. M. & R. 31 at -p 33; 4 Tyr. 612; a 

b J. £*. 282; 149 E. R. 980. 

. (0) 9 W. R. 582. 

(7) 3 B, L. R. (App.) 119. 

‘ (8>68 Ittd.<Jas.-180. , in 

(9) 6 Ind. Oas. 479; 33 M, 499; 7 M. L. T. U0; 
(1010) M. W. N. 221 and 280. 

(10) 25 M. 5S7 at p. 596; 12 M. L. J. 249. 

51 


butty, Ilemendra Nath Sen^Jyofi Prosad Parva• 
dhikari and Sarat Kumar Pitter ), for the 
Respondents.—I submit the case in Manindra 
Chandra Nandi v. Narendra Chandra Lahiri 
(1) is qoite distinguishable. Here the land 
was in possession of a trespasser to the 
knowledge of both the parties and the 
defendant had paid mesns profits for the 
three years at the proportionate rate. That 
amounts to aaquiesaenaa. The settlement 
was taken with full knowledge that the land 
was in possession of a trespasser. This 
clearly indicates an intention that the liability 
to pay rent did not depend on the delivery 
of possession of that part of the jets. 
Farther neither has there been any request 
to be put in possession. 

Babu Nagendra Nath Ohose in reply,—We 
state in the writtsn statement that repeated 
requests had been made. This question was 
gona into by the Courts balow. 

JUDGMENT.—This appeal arises out of 
a suit for rent. It appears that the plaipfc- 
iff purchased a jote of 244 bighas 18 
cott-.s 14 chitakx at a sale for arrears of 
rent, but found that 225 bighas was in the 
possession of the defendant and the rest in 
the possession of one Helaluddin and others* 
He thereupon brought a suit for dealaration 
of his title to and khas possession of the 
225 and odd bighas , in the possession of 
the defendant against him. The suit was 
•ompromised, and under the eompromise the 
defendant took a lease of the entire land 
244 bighas 18 cottas 14 chittaks .at a 
rent of Rs, 200 from the plaintiff from 
the year 1321 B, S. It was stated in the 
solenama that the defendant would pay 
mesne-profits for the 225 bighas of land 
which were in his possession for the years 
1317 to 1320 at the rate of Re. 184 per 
year, that being the proportionate rent 
payable in respeat of the lands whioh 
yfare i% possession. A dearee ■ was 

A friuBft fin&ly passed upon the solenama. It 
is found that the defendant did not obtain 
possession of the 19 and odd bighas of land 
wbish were in the possession of Helaladdin. 
The Courts below held that the entire rent 
should not be suspended and gave the 
plaiptiff a decree for proportionate rent in 
respect of the 225 bighas in the possession 
of the defendant, and disallowed the rent 
for the 19 bighas and odd which were not ip 
his poiseeeion, > 
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The defendant, has appealed to this Oonrt, 
and it is cDntended that the plaintiff having 
failed to deliver possession of the 19 and 
odd bighas of land, there should be suspension 
of the entire rent. 

There is no doubt that where the lessor 
has evicted the lessee from a part of the 
land demised the entire rent is suspended 
[see the cases on the point colleated in 
Saroia Pnsid Bhattacharjee v. Bai Man - 
motho Nath Mitter Bahadur (3)]. In the 
present case, however, there is no question 
of any evistion by the lessor or by anyone 
claiming under him or by his procurement. 
The question is whether the plaintiff not 
having delivered possession of the 19 bighas 
of land whioh was in the wrongfal posses¬ 
sion of a third party, the entire rent 
should be suspended. That question was 
not directly decided in any of th6 cases cited 
before us. In the cases of Hurish Chunder 
Eoondoo v. Mohir.ee Mohun Mitter (6), and 
Bullan v. Lalit Jha (7), the tenant did not 
obtain possession of the demised land at all, 
and it was held that he was not liable to 
pay rent. In Narainszwmy Nat'du Garu v. 
Yerramali Ram Eri>hnaya (9), it was held 
that where the lessor does not put the lessee 
in possession but there is no obstruclion or 
likelihood of obstruction to the lessee taking 
possession of the same, and be neither tries 
nor requests the lessor to put him in posses¬ 
sion, the lessee is bound to pay rent, In 
lhat case the learned Judge (sitting singly) 
observed : “ But if the land is already in 

possession of a third person to the knowledge 
both of the lessor and the lessee, I should be 
inclined to hold that it would be the duty 
of the lessor to make it possible for the 
lessee to take possession by removing the 
third person from the possession thereof, 
even though no express request for the 
purpose is made by the lessee.” The lessee 
in that case appears not to have obtained 
possession of the land demised at all, and the 
observations were obiter. In Annada Prasad 
Mukhopadhyaw . Mathura Lai Nag Maturr.dar{2) 
the leesee was prevented lrom taking possees- 
sion of a proportion of the demised land 
by another lessee to whom the said portion 
was demised by a subsequent lease. One 
of the Judges, Ohifcty, J , was of opinion 
that there was no eviction properly so 
sailed of the lessee by the landlord, while 
Yigcent, J., was of opinion that there was 


eviction of the first lessee by the second 
by the procurement of the landlord. The 
land in that case was in the Sunderhane; 
there was a dispute as to the boundaries 
of the lands let out to the two lecsees 
respectively, aDd the landlord was found 
not to have acted mala fide. The lessee 
(under the first lease) so far from 
repudiating the lease kept possession of 
the remaining portion and even paid rent 
subsequently to tbe creation of the second 
lease, and it was held by both the learned 
Judges that tbe lessee could net ask for 
a suspension of tbe whole rent and was 
bound to pay proportionate rent. Ohitty, J., 
in that case ebserved : “It may be questioned 
how far the technicalities to be found in 
tbe English Law should be allowed to affect 
tbe relations if landlord and tenant in this 
country. In one respect tbe prinoipls 
underlying tbe English decisions appears 
to be inapplicable to this preeent case. 
Eviction is regarded as a wroDg done by 
the landlord to this tenant, for whioh the 
former is to be penalieed. Here not only, as 
I have said, was there no eviction properly 
so called, but there is no proof of mala Odes 
on the landlord’s part. It may be that by a 
careless statement of boundaries in the two 
pottaa lands whioh should be included in tbe 
defendant’s holding are also included in those 
of Raeik Lai Dutta. But that is all that can 
be alleged against the plaintiff on the facts 
of this case ss admitted and as found by tbe 
lower Appellate Court. I think that the 
defendant has no defence to the plaintiff’s 
suit for rent.” 

* 

In tbe case of Manindra Chandra Nandi v, 
Narendra Chandra Lahiti (l) (which was 
between the same parties as in the present 
case) Fletoher, J., appears to have taken a 
different view. He pointed out that the case 
of Stokes y. Cooper (11) relied upon by Cbitty, 
J. t had been disapproved of in Smith v. Raleigh 
(4)and also in another case \,Reeve v. Bird{ 5)] 
aud that in England there is no difference 
between the obso where the landlord has 
ousted the tenant from a portion of the 
holding and the case where the landlord has 
let out the property to the leesee having 
already put an earlier and prior lessee in 

(II) (1814) 3 Camp. 514*; 14 B. £.820*, ' 



Vol. LXVlli 


fomlN OASBS, 



N1AHAT ALI V, A8UIQ ALI. 

possession of it, and referred to the case of 
Neale v. Mackenzie (12), 

Those eases, however, are distinguishable 
from the present, as the lessse in those cases 
could not obtain posssssioD, dot scald the 
lessor deliver possession by reason of 
the lessor haviog granted a lease in 
favour of a third person in respect of a 
portion of the land demised to the lessee in 
'question. The defendant in the present ease 
pleaded that the plaintiff was in possession 
of the 19 bighas by letting oat the same to 
Helaladdin. That ease has not been acsepted 
by the Courts below. The learned Vakil for 
the appellant, however, referred to a passage in 
Halsbury’s Laws of England, Volame XVIII, 
page 485 where it is stated: “where part of the 
premises is held by a third person rightfully 
claiming nnder a title adverse to the lessor, 
so that the lessee cannot obtain possession, 
the result is the same as in the ease of 
unlawful eviction by the lessor, and no part 
of the rent is recoverable.’* [ holgate v. Kay 
(13)]. Reference was also made to section 103 
(6) of the Transfer of Property Act whish pro¬ 
vided that, in the absence of a contraot to the 
contrary, the lessor is bound on the lessee's 
request to pat him in possession of the prop¬ 
erty. It is pointed oat that the defendant 
in the written statement stated that he bad 
requested the plaintiff to pat him in posses¬ 
sion of the land. The question, however, does 
not'appear to have gone into in either of the 
Courts below. 

It is unnecessary in the present case to 
consider the broad question whetber, ordinari¬ 
ly, the entire rent should bs suspended when 
the lessor is unable to deliver possession of a 
portion of the land demised whatever might 
be the reason for his inability and whether 
the view taken by Ohitty, J., in the case of 
Anna&a Prasad Mukhopadhya v. Mathura Lai 
Nag Mazumdar (2) that the English rale 
shoald not be applied to this eountry is 
Sorreot. 

The present case is not an ordinary case of 
settlement,* where the lessor has to deliver 
possession of the land demised to the lessee. 
The defendant was already in possession 
(though wrongful) of 225' bighas for several 
freate and, as stated above, 19 bighas of land 

f » 

(12) (1836) 1 M. & W. 747; 2 Gale 174; 6 L. J. Ex. 
288; 150 B. B, 085; 40 B. B. 478. 

(18) (1844) 1 Oar. & Kir. 341; 70 B. B. 800. 


was at the date of the solenana, in the 
possession of Helaladdin. The sotenama was 
executed on the 30th May, 1914 correspond¬ 
ing to the 16th Jaistha 1321 but the tenancy 
in respect of 244 bighas was to be operative 
retrospectively from the beginning of 1321t'.e., 
1st Baisakh 1321. The defendant took a 
settlement of the entire 244 bighas though 
he was perfectly aware that a portion of it, 
vie., 19 bighas t was in the wrongful possession 
of a third party. These indicate an intention 
that the liability of the defendant to pay rent 
in respect of the 225 bighas which was in his 
possession already did not depend upon the 
delivery of possession of the 19 bighas which 
was in the possession of Helaladdin. The 
plaintiff never pat auy obstrnc'ion in the 
way of defendants recovering possession, and 
there is no question of mala fides on the pari 
of the plaintiff. We think that, in the 
circumstances of the case, the Courts below 
were right iu holding that the entire rent 
should not be suspended, and that the defend¬ 
ant is liable to pay proportionate rent in 
respect of the 225 bighas of land in hia 


possession. 

The appeal i3 accordingly dismissed. Each 
party to bear his own costs. 

B N. 

Appeal dismissed . 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. 323 of 1921, 

January 23, 1922, 

Present:^— Mr. Lyle, A. J. 0. 

NlAMAT ALI— Defendant— 

Appellant 

versus 

ASHIQ AH— Plaintiff— 
Respondent. 

Custom — Succession—Sunni Muhammadans — Wajib- 
ul-arz, construction of — Construction , whether mdy 
be influenced by principles of Muhammadan Lhxo— 
“Qarib,” meaning oj—Appeal, second—Finding of fact 
— Pedigree , finding as to • 

% 

In a family of Sunni Muhammadans where sacoes* 
sion is regulated not by the Muhammadan Law 
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bat by custom as recorded in the tvajib-uUarz, the 
entry in that document being —'"aur hissa vialik 
mutvaffi ka u-oh shakhs pnwega jo qarib hai” the 
word "qarib" in the absence of words limiting the 
succession to relatives in the male line only, means 
thnt relatives “nearest in degree” succeed, and not 
those “nearer in degree through the male line, 
[p. 805, col. 2.] 

Where among Mohammadans it has been proved 
fchat inheritance is governed not by the Muham¬ 
madan Law but by the custom a Court is 
not entitled to put a strained or .limited 
interpretation on the words used in defining t o 
custom merely because in some instances, if the 
words were interpreted in their ordinary sense, 
succession would not bo in trccordance with the rule 
of Muhammadan Law. [p. 805, col. 2.] 

A finding of fact, such as a pedigree set up by the 
plaintiff which is based on evidence, cannot be 
challenged in second appeal, [p. 806, col. l.J 


Appeal from the decree of the Subordinate 
Judge, Sulfcanpur, dated 10th August 1921, 

tonfirming with a little modification the ^ eire ® 
of the Manflif, Sultanpur, dated the 14th 

September 1920. 

Mr. Niamat Ullah . for the Appellant, 

Mr. Bisheshwar Nath Srivastava , for the 

Respondent. , . , 

JUDGMENT.—The suit out of whiob 

this appeal arises was brought for possession 
of a half share of certain property w hi eh 
had belonged to one Muhammad Bakhsh, a 
Sunoi Muhammadan, and for R*. 200 mesne 
profits for two years. The plaintiff s ease 
was that, on the death of Muhammad Bakhsb, 
the property devolved on his widow, Musammat 
Abadi, for her life by virtue of a family 
•nstom. that Musammat Abadi had exeeuted 

I deeT’of Sift on the 10th of O.tober 1680 
in favour of Niamat All, the defendant, and 
that that deed of gift sould have effeeti only 
for the lifetime of Musammat Abadi. It was 
•laimed that, on the death of Musammat 
Abadi in May 1918, by virtue of the family 
enstom, the nearest heirs of the husband were 
entitled to suoseed to the property and that 
daughters and daughters’ sons were exoluded, 
and the plaintiff alleged that he and one 
Wajid Ali were the nearest heirs to Muham¬ 
mad Bakhsh both aosording to the custom 
and under the Muhammadan Law, and that 
he (the plaintiff)wae entitled to recover posses¬ 
ion from the defendant of a one half share in 
the property and to mesne profits for the 
previous two years. 

The defendant denied the pedigree put 
forward by the plaintiff. He pleaded that 

►he himself was the nearest heir of Muham¬ 


mad Bakhsh, and that, both under the enstom 
and under the Muhammadan Law, he was 
entitled to snseeed. He further pleaded that 
he bad been in possession of the property 
ever since execution of the deed of gift 
in 1880 and that the suit was barred by 
limitation. 

The Court of first instance held that tha 
pedigree set up by the plaintiff was proved, 
and that as Musammat Abadi died in the 
year 1918 and the sanse of astion arose at 
the time of her death the snit was within 
limitation. It also held that the snstom set 
up by the plaintiff was proved and that the 
plaintiff was entitled under that enstom to a 
half share in the property. It gave the 
plaintiff a deeree for possession of a half 
share and for Rs. 70 mesne profits and 
dismissed the rest of the tlaim. 

From this decision the defendant appealed 
and it was urged that the pedigree pnt for¬ 
ward by the plaintiff was not proved, that 
the Court of first instance had wrongly 
interpreted the village wojib-uLara , that the 
elaim was time*barred, and that the plaintiff 
was not entitled to possession of a half sbare 
in the property or to mesne profits. The 
lower Appellate Court haB found that fcbe 
snit is not barred by limitation, that the 
pedigree pnt forward by the plaintiff .is 
established and under the custom the plaintiff 
is entitled to a half share in the property 
with the exception of a house whish was not 
proved to have belonged to Muhammad 
Bakhsh. The lower Appellate Court held 
that all the oral evidence relative to the 
alleged oustom was valnelesa and based its 
finding as to the custom solely on the 
entry relating to the snstom in the tia-ib* 
ul-ar *, 

The defendant has some to this Court 
in second appeal and he bases his appeal 
on two grounds, first, that the pedigree set 
np by the plaintiff has not been proved, 
and, secondly, that the lower Appellate - Court 
has wrongly interpreted the entry in the 
tcajib-ubart relating to the slaim. He 
admits that Musammat Abadi had only a 
life-interest and that snsaession to the estate 
left by Muhammad Bakhsh is governed not 
by the ordinary role of Muhammadan Law 
but by the enstom set forth in the waiib- 
ul-arz but he contends that, according to 
that enstom, he and he alone is entitled to 
sutoeed. 
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• 'rue finding of both the Courts below 
%hat the pedigree set up by the plaintiff 
fee been established is a pure finding of 
fMt baaed on evidence and eannot be disput¬ 
ed in second appeal. That pedigree, so 
•lar as it attests the parties, is as follows 

HABIB HIiLAH 

A 


r 

Ay at All 
Rajjab Ali 


I 

* w 

I 


Badar Ali. 


1 » 


■ 

Ghnlam Ali 
Yusuf Ali 
Nisar Ahmad==3fu*at»mat Sahebzadi 
Abdul Ghani 

I 

Aahiq Ali, 

(plaintiff.) 


3 


1 


MusaJuU Dan B lbi. DlfatBibi Muhammad 

Sahebzadi. Niamat Ali, =Mu*ar»mat 

' (defendant.) Abadi. 


It will be seen from this pedigree that the 

defendant is the son of Muhammad Bakheh s 

sister while the plaintiff is the great 

great-great grandson of Muhammad Bakbsb. s 
great-grand hither, that ie. he is in the eighth 
degree from Muhammad Bakheh. The 
words used in the «,a,ib.«l-ar, os jh.A 
both the parties rely are as follows . 
“aur hiua rr.alik mutvaffi ka woh •hakh> pa< 
jo qarib hoga." The learned Counsel for 
the defendant-appellant argues that even 

though the pedigree put forward by the 

plaintiff-respondent be a..e p te d ( ae eorre.t^ 

his slient must be held to be qarib as 

against the plaintiff, the word J a ’ tb 
meaning nearest in degree. For the 

plaintiff-respondent, on the oth ° r „ b *“^ b ‘ 
is urged that the word <J anb must be 

interpreted as meaning nearest in degra 

through the male line. In this sonnestion 

it U difficult to understand the “ 

of the learned Subordinate Judge. He says^ 
•' It has been oontended before me that the 
word ' qarib ’ does not mean to in.lude the 
desteodants of a common aniestor. L 
not see that this eontention hae any for.e. 
The word * qarib: used without any *«•»“•• 
tious, should be interpreted in its widest 

meaning, and H does mean that descend 
»t tdmtAon AtitSstO t were meant. 1 « » 


the learned Subordinate Judge goes on to 
hold thaf the plaintiff ha. a better title 
than the defendant under the sustom as 
recorded in the waiib-ul art and, in soming 
to that derision, he appears to have been in- 

iluen.ed by the fact that, nnder the ordinary 
Muhammadan law, the plaintiff would be 
entitled to aaooeed aa a residuary in prefe 

ence to the defendant who is merely ouo 

nf the distant kindred, I agree with t e 
remark of the learned Subordinate Judge 
5?“ „ thB W ord “ qarib ” stands alone it 

must bo interpreted in its widest sense. that 
1"“"* de „ rBB , and we are not entitled 

to restrict its meaning and interpret it as 
meaning near in degree through the male 
line Nor do I think, where it hae been 

line ’^ that inheritance is governed not by 

" rS“a. 

pretation on the worns n in8 t a n.ea, if 

r w“ dsTere 7 in^rpre^in their ordinary 

examination of 

madan liaw . , g ft tu0lom by 

.netom of adoptio , & Hfe-estate and 

whish a widow- whis h daughtere 

therB "exuded «rom inheritan.e in 
ftre extluuea Bee m8 t o m0 

tbe f CdTbeen the 'intention to record 
that, had reUt , ivBS in the male 

a-custom y eo titled to succeed, the 
line only d wou ]d have been 

ne.essary limiting words wou ftre 

Pla ° 8d bywords ““we mnst Interpret the 
D0 IT* Wi6” in its widest sense as nearest 
"° r Lree” and he defendant is .ertamly 
^nearer in degree to Muhammad 

Bnkhsh tha “ .‘^..^The appeal is allowed, 

The result» that the 0oart 

the de.ree of th ^ pUin ,iff- a suit will 

stand dismissed with costs in all Courts, 
w. 0. A. & *. a- Appeal allowed. 
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MANOULAL C. KAUHI. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 81 of 1921, 
September 3, 1921. 

Present :—Sir HeDry Drake Brockman, 

Kt., J. 0, 

MANGULAL— Applicant 

versus 

Musammat NANHI— Non-Applicant. 

Minor, liability of—Guardian acting bona fide for 
hit interest—Vendor and purchaser—Default by pur» 
chaser — Deposit, retention tf, by vendor. 

A minor ifl bound by the act of his guardian 
done bona fide and for his benefit in the manage* 
ment of hiB estate, [p. 807, col. 1.] 

Seth Qhasiram v. Musammat Binia, 1 N. L. R. 6P, 
referred to. 

Where a contract goes off by default of the pur¬ 
chaser, the vendor is entitled to retain the deposit, 
[p. 807, col. 2.] 

Natesa Aiyar v. Appavu Padayachi, 19 Ind. Cas. 462; 
38 M. 178; 11913) M. W. N. 341; 24 M. L. J. 488; 13 
M. L. T. 891 and Bishan Chand v. Radha Kishan Dot, 
19 A. 489; A. W. N. (1897)123; 9 Ind. Dec. (n.b.) 316, 
referred to. 

In this case the vendor was allowed to retain a 
deposit which amounted to Rs. 240 out of the total 
price fixed of Rs. 300. 

Application for revision of an order of tbe 
District Judge, Saogor, dated the 4th 
December 1920. 

Mr. S. B. Ookhale , for the Applicant. 

Messrs. O. L. flubhtdir , and K. V. Deo that , 
for tbe Non-Applicants. 

ORDER.—The facts of this case may be 
btitfly stated as follows. The plaintiff 
Nanhi with her two sons, Heziralal 
and Gorelal, of whom tbe latter is 
still a minor, owned a part of certain pre- 
miees in Monza Gadola, the rest of which 
belongs to the minor Dhannalal, the son of 
Nanhi’s deceased brother Motilal. Dhannalal 
lives at Khnrai, 6ve miles from Gadola, with 
his paternal untie Mangulal who is his 
natural guardian. Dhannalal was only six 
years old when the suit was filed in March 
1920. Early in 1917 Mangulal decided to 
sell Dhannalal’s part of the premises as the 
minor did not require it. A purchaser was 
found for Rs. 240 in one Kbusbalshand, but 
before tbe sale could be completed Musammat 
Nanhi and Haziralal deposited Rs. 240 with 
MaDgulal on the understanding that Dhanna¬ 
lal’s house would be sold to them and Gorelal 
for Re. 300 if Khusbalchand could be induced 

|o relinquish his claim. Khushalcband on 
being approached agreed to relinquish his 
right, but the plaintiffs did not tarry out the 


tmi 

bargain. The suit was brought to recover tb* 
sum deposited with interest on the ground 
that there was no binding agreement on th# 
plaintiffs’ part to purchase the house and tbftt, 
even if sack an agreement was reached, it 
could not be enforced by either side becaus# 
the plaintiff Gorelal and the defendant 
Dhannalal are both minors. 

The Trial Jndge held that there was a 
binding agreement by the plaintiffs to buy 
tbe bouse for Rs. 300 and that the plaintiffs 
could not claim refund of their deposit in the 
absence of anything to show that the minor 
defendant’s guardian was unwilling to execute 
the necessary conveyance. 

The plaintiffs appealed to the District 
Court which held that tbe plaintiffs’ agree¬ 
ment to buy was void and unenforceable. 
The reasons given for this view are, firstly, 
that the defendant Dhannalal and the plaintiff 
Gorelal are minors, so that, by reason of 
section 10, Indian Contract Act, the agree- 
ment does not amount to a contract, and, 
second, that there being no mntnality between 
the parties tbe contract is onenforceable and, 
therefore, void. It was fnrther held that 
Mangulal who received the money and sub- 
sequently transferred it to the credit of bis 
ward Dhannalal, must re-pay it but without 
interest. 

Mangulal has applied to this Court in 
revision and at his request his place as 
Dbannalal’s guardian ad litem has been taken 
by Musammat Kesar, a sister of Dhannalal’* 
father. It is urged on behalf of tbe applicant 
that section 10, Indian Contract Act, has no 
application, inasmuch as the agreement was 
made Dot with tbe minor defendant but with 
hie natural guardian, while Haziralal as 
Gorelal’a adult brother was competent to act 
for him so as to bind him by the transaction. 
For tbe plaintiffs, on the other hand, it is, 
contended that the decision of the District 
Court really rested upon the view 
that tbe agreement between the parties 
did not amount to a contract, and that, even 
if the District Jndge was wroDg in his appli¬ 
cation of section 1U, Indian Contract Act, this 
Court is powerless to interfere. 

It is certainly difficult to understand why , 
section 10, Indian Contract Act, was cited . 
at all, for tbe lower Appellate Court went on 
to treat the agreement as a contract .which 
it then pronounced to be void because neither, 
side could in its opinion claim specific per-. 
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formanse. In my opinion the Distriob Judge 
atted with material irregularity in assuming 
that Dhannalal himself made the agreement, 
the obvious fast being that it was made by 
hit natural guardian on hia behalf and nniar 
eironmBtan.es whi.h show that the minor was 
to be benefited. The plaintiffs were willing 
to pay Ea. 60 more than Khuehalohand and a 
period of 12 years at least will have to elapse 
before Dhannalal san require a house of bis 
own. Moreover, it ia settled law that a 
minor is bound by the a.t of hie guardian 

done bona fide and for his b « nafit ,n . th ® 
management of his estate. See Seth Qhanram 
V. Mummmat Binia (1). Lastly, it was no part 
of the plaintiffs’ ease that the agreement did 

not amount to a contrast. In these 
stances, I coneider it open to me to interfere 
under section 115, Oivil Procedure Code, with 
the obviously inoorreot finding that there was 

no eontraetbetween the parties. 

With regard to the eonolnsion of the Die 
trot Court that the oontrast between the 
parties was void be.anee there was no euoh 
mutuality as would enable either side to 
enforce spe.ifis performance, it is urged for 
the applisant that the authorities c.ted by 

the Distri.t Judge, namely. Jh 'J lba * v ’7^ , 

(2) and Muliabai v. Qarui (d) do not 

support the finding that the •ontraot 
It is also urged that the dec.™ 

Privy Oonnoil in Satu,ar,an v. rahhrulltn 

Mahomed (4), sited in the Trial Jnd«s a 
judgment, does no more than lay down that 

a minor sannot obtain eps.ifi. P? r ! or ““°* b ?i 
a sontract for the pur.hase of ^“°J aab f e 
property made by hie guardian fj b ' a beh ^ '; 
For the plaintiffs it is sontended that the D.s 
triet Court’s eoncluaion upon a point o 
cannot be interfered with in revision. 

In my views the sonolusion that the con 
tract was void merely because spssific per¬ 
formance oonld be obtained y nei , , 

a pure non ssgu.W. For reaeone al eady 
given, the eontraet was certainly not void, at 
most, any conveyance executed under it sou d 

be avoided entirely by Dhannalal or partly 


by Gorelal on attaining majority. Eash of 
the minors was represented in the matter by 
a person competent to act for him. The 
applicant, as Dhannalal’s natural guardian, is 
still willing to execute a oonveyanoe in 
favour of the plaintiffs and I agree with the 
Trial Judge in thinking that the question 
whether specifis performanse san be 
does not really arise at all. The p aintiffs do 
not allege that the sontract for Bale went off 
owing to any default by the vendor and they 
seek to ba put in the same position as if they 
were entitled to resile from the contrast, a 
petition for wbish no authority is sited. It 
was for the plaintiffs to tender the neseasary 
conveyance for execution by Dhannalal.8 
guardian and, as already stated, he is still 
willing to exesnte such a docamsnt. Where 
a contract goes off by default of the 
purshaser, the vendor is entitled to retain 
the deposit: See Nate.a Axyar v. Appavu 
Patayachi (5). BUhan Ohand v. Badha 
Dai (6) and Boshan Lai v.^ f 

General Milli Company Limited (7 ). ihns, 
the District Court has, in my view, while 
professing to decide one question, decided 
quite another, there being t no real oonnestion 
between the two. In Fry, on Specific 
Performance ” (6th Edition, page 319) it 
is laid down on the authority of Lindly, 
0 J., in Lumley v. Bavenscroft (8), that an 
infant cannot sue because he could not be 
susd for specific performance, and at page 
400 of the eame work the oase3 iu whioh 
the want of mutuality may be a ground 
justifying rescission of a eontraet are mention- 
id Those cases do not include one like 
the present, nor would the plaintiffs be 
entitled to rescission under Chapter . IV of 
the Spesifio Relief Act, 1877. The circum- 
Btansee in which a contract is voidable are 
JTven in sections 19, 19A, 39, 53 and 05 
of the Indian Oontraot Aot, and none of 
these are pleaded or proved in the present 

° a My conclusion is. that the District Oonrt 
failed to de.ide the real question whi.h 


(1) 1 N. L. R. 66- , _ ir *> 

(2) 41 Ind. Oaa.36, 13 N. b. R- 

(8) 68 Ind. Caa. 65, 16 N. L. R. N ?4 

(4) 18 Ind. Caa. 881,89 0. 232; 16 O. W. N. 7* 

(1912) M. W. N. 22,9 A. L- J. 83 » ^8.39 I. 

Bom. L. R. 6, 21 M. L. J. 1156; U M. L. T. 8, 39 l. 

Aj (P. 0.). 


19 Ind. Gas. 462, 88 M. 178, (1918) M. W. N. 
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arose for decision and that, with reference 
to that question the plaintiffs have no «a?e. 
The decree cf the lower Appellate Court it. 
therefore, set aside and that of the First 
Court dismissing the suit; is restored. The 
plaintiffs will pay all the costs throughout. 
I allow Rs. 16 for the hearing in this 
Court, No separate cDsts will bo allowed 
for the non appliuaDt Dhannalal ia this 
Court, he having made oommon cause with 
the applicant. 

x. H. Decree let aiide . 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No, 316 op 1921. 

February 15, 1922, 

Present: —Pandit Kaubaiya Lai, J. C. 

SAT DEO —Dkfindant—Appellant 

terms 

JAI NATH and others—Plaixtifps 

—Respondents. 

Landlord and tenant —Biswi mortgage—Right of 
redemption, extinction of —ParaniRana rent, recovery, 
of —Paramsana rent, what is—Suit for recovery 
whether lies in Revenue Court—Revenue Court — 
Exclusive jurisdiction — Decision, whether assailable in 
Civil Court—Hindu Law—Joint family — Manager t 
■whether sufficient party in proceeding against family. 

Where land held by a tenant is mortgaged to 
him by the proprietor in consideration *.of a sum 
of money, it is not unusual for tho tenant to 
appropriate a portion of tho rent, for which he 
was originally liable, towards interest due on his 
loan and to pay the balance to the mortgagor. Biswi 
is the name usually given in Eastern Oudh to such 
mortgages of land in sub-tenure. The sum represent¬ 
ing tho difference between the full rent and the 
interest of the money advanced, which is still pay¬ 
able to the mortgagor landlord, is called paramsana. 
[p. 810, col. 1.3 

The extinction of the right of redemption of a 
mortgage of this kind does not destroy the right of 
the mortgagor or of his successor to claim the 
paramsana as rent, because the paramsana does 
not fall within the rights to which the mortgagee 
ia entitled. It is payable to the mortgagor irres¬ 
pective of tho mortgage on acconnb of the extra 
profits which the mortgagee derives from tho 
occupation of the mortgaged property. A decree 
for arrears of this paramsana can be executed 
against the mortgagee-tenant even after the land¬ 
lord has lost the right to redeem the mortgage 

tself- [p. 810, co1 ' 2 0 • • • 


A suit [for arrears of paramsana rent lies in a 
Court of Revenue under section 108, clause (2) of 
the Oudh Rent Act in the same way as a suit for 
arrears of rent of any other kind payable in respect 
of a cultivatory holding, [p 811, col, l.J 

A suit for a declaration that the decree of a 
Revenue Court in a matter in which that Court 
had exclusive jurisdiction is void and ineffectual is 
not maintainable in tho Civil Court on the bare 
ground that the proceedings in that Court wore 
contrary to law. [p. 811, col. 2 ] 

Rai Krishcn Chand v. Mahadeo Singh, A. W. N. 
(1601) 49 and Uman Shankcr v. Bhagwan Din, 8 Ind. 
Cas. 568; 7 A. L. J. 1C64, followed. 

V\ hero tho members of a joint Hindu family are 
properly and effectively represented in a suit by the 
managing members, a Court is not bound to set 
aside the execution proceedings, where substantial 
justice has been done, merely because every existing 
member of the family was not made a party to tho 
suit. [p. 811, col, 2.] 

Shco Shankar Ram v. Jaddo Kunwar, 24 Ind. Cas. 
5C4; 36 A. 383; 18 C. W. N. £6Sj 16 M. L. T. 176; 
(1914) M. W. N. 593; 1 L. W. 645; 20 C. L. J. 28 2; 12 
A. L. J. 1173; 16 Bom. L. R. 810; 41 I. A. 216 (P. C.), 
followed. 

Appeal from a deoree of the Subordinate 
Judge, SultaDpur, dated the 8th July 1921, 
modifjing a desree of the Munsif, Sultanpup, 
dated the 14th September 1920. 

Mr. Niamat Ullah , for the Appellant. 

Mr. A. P. Sen , for the Respondent*. 

JUDGMENT.—This appeal arises ont of 
a suit brought by the plaintiffs fer posses¬ 
sion of certein plots cf land with mesne 
prefits. Their allegation was that the said 
plots were held by them and Adnatb, the 
brother of the plaintiff No. ), and the father 
of plaintiffs Ncs. 3, 4 and 5, as mortgagees, 
that the time for the redemption of the 
mortgage had expired and that the defend* 
ants Ncs. 1 ard 2, who ere the proprietors 
of the villcge in which the disputed plots 
are situated, wrongfully obtained a decree 
for arrears of rent egainat them and in 
ezeontion thereof brought the mortgagee 
rights cf the plaintiffs and of defendant 
No. 4 therein to tale. There was a further 
allegation that the plaintiffs Ncs. 1 and 2 
were miners and were represented in. that 
acit by their brother Adnatb, who bad not 
been formally appointed their guardian ad 
litem, that Adnath bad been guilty of gross 
negligence in taking to steps to protect 
the rights of his miner brothers and, that 
the deoree aforesaid and the sale held in 
execution thereof, in respeot of the mort¬ 
gagee lights, were without jurisdiction and 
not binding on the plaintiffs. The a not ion* 

purchaser is the defendant No» 3 who /f 
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alleged to have ejected the plaintiffs from 
the disputed plots in February 1919, 

• The suit was resisted on various grounds. 

The Courts balow found in favour of the 
plaintiffs and desreed the olaim for posses¬ 
sion of a ll-12ths share in the plots in 
suit and for Rs. 150 damages. The Court 
of first instance had passed a desree for 
damages as against the defendants Nos, 1 
to 3 but the lower Appellate Court exempt¬ 
ed the defendant No. 3 from liability. 

The plot s in dispute were originally in 
the cultivation of Ohaudhri, the great- 
grand-father of the plaintiffs Nos« 1 and 2, 
and of Adnath, the father of the plaintiffs 
Noe. 3, 4 and 5. At some time, long before 
the annexation of Oudb, they bad been mort¬ 
gaged by the then proprietor of the village 
in which they are situated, with the predeoec- 
■or-in-title of Chandhaii for a sum of 
Rb. 50 4-0. At the time of the first Regular 
Settlement, which took plaee in 1274 Faeli, 
Ohaudhari was entered as holding the said 
plots on a rental of Rs. 23 per year (Ex¬ 
hibit B4), In 1879 Umresb Siogh, the then 
proprietor of the village, iseued a notiea of 
ejestment against Chaudhan who contested 
its validity on the ground that be was a 
•mortgagee. He said at the time that he held 
four mortgage-deeds for an aggregate sum 
of Rs. 50-4-0 in his possession, ranging from 
the years 1804 to 1816 Sambat, that he was 
in possession of 10 bighat 8 biswat of land 
rented at Ra. 23-12-0 in that aapaaity, that 
he had .on.trn.ted .ix wells thereon at a 
coat of Be. S50 and that be was not liable 
to eje.tment (Exhibit 1). Hie claim wae 
deaieed on the 7th Augn.t 1879 and the 

notice of ejectment was cancelled ( 

4). The name of Ohaudhari, however, still 
continued to be recorded as a tenant of the 
disputed plots. In faot, in the year 
Fasli he was recorded as holding 10 bighat 
8 bxswat 10 bitwantit of culturable, and Id 
hitwat of non-oultnrable land, rented ai 

Rc. 18-6 0, out of which a P ort /° n u .^ d 
been paid by him in that very year (.Exhibits 

B5 and B6). 

In lb93 when the new Settlement opera- 
tionc were in progress Ohandbari made a ? 
application, stating that he was an old biswf 
dar in reepeot of 11 bighat 9 biswat o 
land rented at Rc. 17-9 3 and that he 
might -to recorded as the holder -ofi that 
Bimi m the Settlement papers (Exhibits;. 


Gauri Shankar, the general ageut of Ugraseu 
Singh, the proprietor of the village, appeared 
and stated that the said land, measuring 
11 bighat 9 biswat and rented at Rs. 17-9 3, 
had been mortgaged by the previous pro¬ 
prietor with the then applicant who waa in 
possession and that he had no objection to 
his name being entered as a mortgagee 
(Exhibit Bl). Ohaudhari made a similar 
statement, admitting that 11 bighat 9 biswat 
of land aforesaid, rented at Rs. 17-9-3, was 
biswi land in hie possession from a long time 
and that he might be entered as a mortgagee 
(Exhibit B2). An order was passed accord- 
ingly on the 19th October 1893, directing 
an entry of the mortgage to be made, a9 
desired by the parties (Exhibit B3). 
Ugrasen Singh was, therefore, recorded as 
the mortgagor and Ohaudhari as the mort¬ 
gagee (Exhibit 9). 

After the death of Ohaudhari an applica¬ 
tion was made by Behari Fande and Obaud- 
rika, who had succeeded to the rights of 
Ugrasen Singh, for the correction of the 
entry in the revenue papers, stating that 
Adnath was only an ordinary tenant of the 
disputed land and that he was improperly 

mortgagee. This application 
on the 10th August 1914 
A suit was then filed by 
and Ohandrika for a declara- 

_ present plaintiffs and the 

defendant No. 4 did not hold any mortgagee 
rights in the disputed land. That suit was 
dismissed and it was held that though the 
original deeds of mortgage were not forth¬ 
coming and the terms thereof had not been 
proved the then defendants had acquired 
right to hold the plots in question as mort¬ 
gagees by reason of their adverse possession 
of cash limited interest since 1879 (Exhibits 
10 to 15). 

A cuifc for arrears of rent was thereafter 
filed by Behari and Ohandrika against the 
present plaintiffs Nos. 1 and 2 and Adnath, 
their brother, for the recovery of arrears of 
rent for 1322 to 1324 Fasli which was decreed 
ex parte by the Revenne Court. In that 
suit the present plaintiffs Nob. 1 and 2 
were described as minors nnder the gnardian- 
ehip of their brother, Adnath, but no 
formal application was made for the appoint* 
ment of Adnath as their guardian ad litem. In 
(be plaint it wac stated that the present plain- 
tiffs Noa. 1 and 2 and the defendant No, 4 held 


recorded as a 
was rejected 
(Exhibit 16). 
Behari Pande 
tion that the 
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the disputed laud as mortgagees and were 
liable to pay the rent olaimed. No defence 
was pat forward on their behalf. The Courts 
below have treated that decree as invalid and 
without jurisdiction, holding that the 
plaintiffs Nos. 1 and 2 were not duly 
represented by a guardian ad litem appointed 
in the manner required by law, and there was 
gross negligence on the part of Adnath to 
protect the rights of his minor brothers. It 
is said that the suit should have been 
defended by Adnath on behalf of the 
plaintiffs Nos. 1 and 2 on tbe ground that 
the mortgages had lapsed by reason of 
limitation and that the said plaintiffs could 
not have been made liable for aoy rent in 
view of the decision of the Civil Court in the 
previous suit. 

Where land held by a tenant is mortgaged 
by the proprietor with the tenant in 
consideration of money paid by the Utter, it 
is not unusual for the tenant to appropriate a 
portion of the rent, for which he was originally 
liable, towards interest due on his loan and to 
pay the balance to the mortgagor. Bitwi is 
the name usually given in Eastern Oadh to 
mortgages of land in sub tenure. The old 
Settlement report of the Fyzabad District 
states that, “when a whole village or an 
entire share was mortgaged under the native 
rule it was usual for the mortgagee to 
obtain both possession of tbe laud and 
engagement with tbe Government, Ojca* 
sionally, however, the mortgagee obtained 
possession only without direct engagement 
and in such cases, after deducting bis in* 
terest from the assumed rental, he paid 
the estimated difference in the shape of 
a quit rent to tbe mortgagor under 
the name of paramsma. The tenure, so 
formed, was called bitwi and the holder 
a bitwidar . In the case of land less in extent 
than an entire share of a village, such 
holding under the Native Government always 
remained attached to the parent village. The 
gross rental of the mortgaged lands was esti¬ 
mated at the time of the transaction. The 
interest of the loan was then deducted from the 
amount so formed and the difference, sailed 
paramtana, was the quit rent to be paid by 
the mortgagee to the mortgagor.” Lieutenant 
Colonel MacAndrew similarly describes 
bitwi as a mortgage by a proprietor to a 
cultivat x of the latter's holding for a sum 
of money paid down, reserving a low rent 


representing the differenoa between the full 
rent and the interest on tbe money, general* 
ly known as paramtana (MaoAndrew’s Some 
Revenue Matters, page 39). Sykes discusses 
the same and describes bitwi as a kind of 
under-proprietary tenure arising out of a 
special class of mortgage by the proprietor to 
a cultivator of the latter’s holding for a sum 
of money paid down, for which a low rent, 
called paramtana , is generally reserved to the 
mortgagor (Chhail Bihari Lai’s Taluqdari 
Law of Oadh, Second Edition, page 210), 

It is unnecsssary to consider whether on 
the expiry of tbe period of limitation for the 
redemption of such a mortgage, the bitwi 
right becomes an under proprietary right. 
It is sufficient for the purposes of this case to 
say that the extinction of the right of 
redemption of a mortgage of that kind does 
not destroy the right of the mortgagor or 
his successor to claim the paramtana as rent, 
because the paramtana does not fall within 
the rights to which the mortgagee is entitled. 
It is payable to the mortgagor irrespective 
of tbe mortgage on acsount of the extra 
profits which the mortgagee derives from 
the occupation of the mortgaged property. 
If the mortgage becomes irredeemabla, the 
mortgagee still continues to be liable for the 
paramsana or quit rent, payable to the mort¬ 
gagor on account of surplus rent of the land 
in his pots3£sion. The decision in tbe 
previous suit upheld tbe right of the 
descendants of Cbaudbari to hold the disputed 
land as mortgagees so long as the mortgages 
were not redeemed. If the mortgages have 
become irredeemable, a matter on wbioh no 
opinion need he expressed here, their liability 
to pay the paramtana rent to the present 
proprietorj of the village, to whom the rights 
of the original mortgagor have passed, 
remains noaffeoted. In the suit filed by 
Chaudbari to contest tbe notice of ejectment 
the land in dispute was described as biswi land 
and it was not asserted that no rent was 
payable to the mortgagor. In fact a rent 
of Rs. 23-12*0 was actually mentioned 
as assessed on the land from wbioh the 
ejectment was sought to be made. In the 
proceedings which took place in 1893 
Ohaudhari mads a statement admitting that 
he held II bighat 9 biswag of laud rented at 

Rs. 17-9-3. 

It 19 suggested on behalf of the plaintiffs* 
respondents that the rent then mentioned 
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was the rent which Ohaudhari was entitled 
to retover from his tenants bat it does not 
appear from the revenue papers that the 
land bad been let oat by Chandhari or his 
descendants to other persons. A rental of 
Rs. 17-9 3 in respest of an area of 11 
bighas 9 biawat of land can only be explained 
on the hypothesis that the land was held 
nnder a mortgage and that the rent aforesaid 
was only the paramaana or quit-rent which 
the mortgagee was liable to pay to the 
mortgagor after appropriating the interest 
due on his mortgage money. A suit for 
arrears of paramsana rent would lie in a 
Court of Revenue under section 10?, 
clause (2), of the Ondh Rent Act (XXIt 
of 1 1886) in the same way as a suit for 
arrears of rent of any other kiod payable in 
reapeot of a cultivatory holding. The 
plaintiffs might have acquired the rights 
ofi. the mortgagor qua the rights mortgaged 
on the expiry of the pericd of limitation 
prescribed for the redemption of the mort¬ 
gages, but f ua the extra rent payable to the 
mortgagor or his succeesois in interest the 
liability of the mortgagee to pay the sane 
can still be enforced whether the mortgage 
haB expired or not. 

The learned Counsel for the plaintiffs- 
respondents refers to the decision in the 
previous suit in whish it was held that no 
■nth rent had actually been received by 
Behari and Ohandrika and eontends that the 
queetion of tenansy cannot now be re-opened. 
But the ODly question directly aDd 
substantially in issue in the previous suit was 
whether the present plaintiffs and Adnath 
held the disputed land as mortgagees or not. 
Any incidental deo'sion arrived at in that 
case, upholding their right to remain in 
possession of the said land as mortgagees, 
does not affeot the right of the successors 
of the. mortgagor to claim the rent, which 
was payable to the mortgagor in excess of 
the mortgage. The suit for arrears of rent 
was Bled in a Court which bad exclusive 
jurisdiction to entertain ifc. There was no 
formal order appointing Adnath as guardian 
ad litem of the plaintiffs Noa. 1 and 2 but 
Adnath was the manager of the joint family 
of which the plaintiffs were pariies, and as 
such he sufficiently represented the members 
of the family who oannot escape their liability 
for the decree passed in that suit on the bare 
ground that no formal order of appointment 


of Adnath as their guardian ad lUenx had 
been made. In Sheo Shankar Ram v. Jaddo 
Kuntcar (l) it was held that where the 
members of a joint Hinda family were 
properly and effectively represented in a suit 
by the managing members the Couifc was not 
bound to set aside the execution proceedings, 
where substantial justice had been done, 
merely because every existing member of the 
family was not formally made a party to the 
suit. In Rai Krishen Ohand v. Mahadeo 
Singh (2) and TJman Shanher v. Bhagtoan Din 
(3) it was held that a suit for a declaration 
that the decree of the Rsvenue Court in a 
matter in which that Court had exclusive 
jurisdiot’on was void and ineffectual was not 
maintainable in the Civil Court on the bare 
ground that the proceedings in that Court 
were contrary to law. 

In view of the facts stated above, there was 
indeed do defence open to Adoath, which 
he could have effectively put up ou behalf of 
the minors, and no grcunde for attributing 
gross negligence to him have been made out. 
The Courts below thought that Chaudhari 
held a mortgage of the entire interest of the 
mortgagor in the disputed plots, but that 
was Dot really so, because the subsequent 
conduct and admissions disclosed by the 
proceedings of 1879 and 1893 read with the 
jamabandi for 1299 Fasli show that a 
paramsana or quit rent bad been reserved 
to the mortgagor, which his snoceseors were 
entitled to recover. The sale held in 
execution of the decree for arrears of rent, 
eo far as it affected the mortgagee rights 
sold for Rs. ICO on the 20th December 
1918 (Exhibit Bl3) was not invalid and 
is binding on the plaintiffs. Any antecedent 
rights, proprietary or under-proprietary, 
possessed by them will not be affected 
by it. 

The appeal is, therefore, allowed and the 
suit of the plaintiffs, so far it affects the 
mortgagee rights sold by auction and 
purchased by the defendant-appellant, will be 
dismissed with costs, throughout. 

H, b. Appeal allowed. 

(1) 24 Ind. Caa. 604; 86 A. 388; 18 0. W. N, 968; 
16 M. L. T. 176; (1914) M. W. N. 698; 1 L. W. 646; 
20 0. L. J. 282, 12 A. L. J. 1178, 16 Bom. L. B. 810, 
41 I. A. 216 (P. 0.). 

(2) A. W. N. (1801) 49. 

(3) 8 Ind. Cas. 668; 7 A. L. J. 1064. 
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JUMMA RAM V, MAN8AB RAT. 

LAHORE HIGH COURT. 

Second Civil Appial No. 405 of 1919, 

January 9, 1922. 

Pretent:— Mr. Justice Broadway and 
Mr, Juatica Martineau. 

JUMMA RAM— Defendant—Appellant 

versut 

MUNSAB RAI —Plaintiff and anothir 
—Defendant — Respondents. 

Hind u Laic—Joint Jamily — Separation — Proof — 
Intention—Share specified in Will, 

An unequivocal declaration by a member of a joint 
Hindu family of bis intention to be divided in 
status is autlicient to effect a severance of the co¬ 
parcenary body without an agreement between all 
the co-parceners being required. 

Suraj Narain v. Iqbal Narain, 18 Ind. Cas. 80; 35 
A. 80; 13 M. L. T.194; 17 0. W.N. 333; 11 A.L. J. 172; 
(1913) M. W. N. 183; 17 C. L. J. 288; 24 M. L, J. 345; 
15 Bom. L.R. 456; 16 O. 0. 129; 40 I. A. 40 (P. 0.), 
Girja Bai v. 8adashiv Dhundiraj, 37 Ind. Cas, 321; 43 
C. 1031; 20 C. W. N. 1085; 14 A. L. J. 822; 20 M. L. 
.78; 12 N. L. R. 113; (1916) 2 M. W. N. 65; 18 Bom. 

. R. 621; 4 L. W. 114; 24 C. L. J. 207; 31 M. L. .T. 
466; 43 I. A. 16 (P, C.l, Sikhamani Pandithar v. 
fkmmani Animal, 40 Ind. Cas. 36, Sashi Bhusan 
Paniganahi v. Labanyabati Debya, 43 Ind. Cas. 981, 
Vanjapuri Goundan v. Pachamuthu Qoundan, 45 Ind. 
Cas. 62; 7 L. W. 226; 35 M, L. J. 609 and Amrilrao v. 
If ukundrao, 53 Ind. Cas. 868; 15 N. L. R. 166; 13 L. 
W. 112 (P. C.) relied upon. 

The exeontion of a Will by a member of a joint 
Hindu family in which he specifies his share in the 
joint family property, is sufficient to effect a 
severance. 

Second appeal from a decree of the 
District Judge, Montgomery at Lahore, dated 
the Slit October 1918, varying that of the 
Senior Subordinate Judge, First Class, Mont¬ 
gomery, dated the 30th April 1918. 

Lala Jagan Nath , for the Appellant. 

Dr. Qo\al Ohand Narang , for the Plaintiffs- 
Respondents. 

JUDGMENT.—The house in dispute be¬ 
longed to the plaintiff, the first defendant 
Jumma Ram, and their uncle Tabla Ram, 
who were members of a joint Hindu family. 
Tahla Ram died in 1915 leaving a Will, 
whieh he had made in 19 j 3, bequeathing 
all hie property to the plaintiff, who acsord- 
ingly sues for possession of two-thirds of 
the house. Jumma Ram maintains that the 
plaintiff is entitled only to half of the house 
disputing the sompetensy of Tahla Ram to 
make the Will. The Subordinate Judge 
held that as no partition had taken placs, 
Tahla Ram was not sompetent to make the 
Will, and he gave the plaintiff a decree for 
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half of the house. On appeal the District 
Judge has passed a decree for two-thirds 
of the house, holding that a document D l, 
executed by the parties and Tahla Ram on 
the 14th June 1914, in which it was stated 
that they had equal shares in the house, and 
that one Tara Cband was appointed to parti¬ 
tion the house according to their shares, 
showed that from that date the joint Hindu 
family caased to exist, and that, therefore, 
Tabla Ram had power to devise his share 
to the plaintiff. Jumma Ram has preferred 
a second appeal to this Court, 

The learned District Judge appears to have 
overlooked the fact that the Will exesuted 
by Tahla Ram is of an earlier date than 
Exhibit D-l, and was not, therefore, render¬ 
ed valid by the fast that the shares of 
the members of the family were specified 
in the later document. Nevertheless, there 
is the fact that the shares are specified 
also in the Will, the testator’s share 
being mentioned therein as one-third, and 
we think that this would suffice to constitute 
a separation in law, an unequivocal declara¬ 
tion by a member of the co-parcenary body 
of his intention to be divided in status being 
sufficient to effect a severance without an 
agreement between all the co-parceners being 
required, Among the authorities on this 
point there are Sikhamani Pandithar v. 
Ammani Ammal (l), Girja Bai v. Sadashiv 
Dhundiraj (2), Sura) Narain v. Iqbal Narain 
(3), Amritmo v. Muhundrao (4), Vanjapuri 
Qcundan v. Pachamuthu Qoundan (5), and 
Sashi Bhusan Paniganahi v. Labanyabati Debya 
(6). There having been a severance of the 
joint status, Tabla Ram was competent to 
beqaeath his share in the property to the 
plaintiff, and we, therefore, affirm the decree 
of the lower Appellate Court, and dismiss the 
appeal with costs, 

k. Appeal dismissed. 

(1) 40 Ind. Cas. 36. 

(2) 37 Ind. Cas. 321; 43 C. 1031; 20 C. W. N. 1085; 

14 A. h. J. 822; 20 M. L. T. 78; 12 N. L. R. 113; 
(1916) 2 M. W. N. 65; 18 Bom. L. R. 621; 4 L. W. 
114; 24 C. L. J. 207; 31 M. L. J. 456; 43 I. A* 16 
(P. C.). 

(3) 18 Ind. Cas. 30; 35 A. 80; 13 M. L. T. 194; 17 C. 
W. N. 333; 11 A. L. J. 172; 1.1913) M. W. N. 188; 17 
C. L. J. 288; 24 M. L. J. 346; 15 Bom. L. B. 456; 16 
O. C. i 29; 40 I. A. 40 (P. C.). 

(4) 53 Ind. Cas. 866; 15 N. L. R. 166; 13 L. W. 112 
(P. C.). 

(5) 45 Ind. Cas. 62; 7 T>. W. 226; 35 M. L. J. 609. 

(6) 43 Ind. Caa, 981. 
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CALCUTTA HIGH COURT. 

Litters Patent Appeal No. 78 of 1920. 

February 10, 1922. 

Present ;—Justice Sir Asufcosh Mookerjee, Kt,, 

and Mr. Justice Gaming. 

! rajendra NARAIN MAZUMDAR 

OHOUDHURYand orHiRS— Plaintiffs— 

Appellants 

versut 

Sheikh KALIM and other?— Defendants 

—Respondents. 

•' Bengal Tenancy Act (VIII of 1885;,, 109.appb- 

catxon oj—Defence to suit or application , whether 

^sStion 109 of the Bongal Tenancy Act bars the 
entertainment of an application or a suit m respect 
of any .matter which is or has been the subject of a 
proceeding under sections 105 to 108 of the Act, and 
Sot the entertainment of a defence to an application 

Syama OJ 

64 Ind. Cas. 952; 240. W. N. 223 , distinguished. 
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Letters Patent Appeal against a decree 
©f Mr. Justice Panton, dated the 18th August 
1920, in Appeal from Appellate Decree 

No. 121 of 1919. 

FACTS appear from the judgment. 

Baba Bankxm Ohandra Mukerjee , for Baba 
Kalikinkar Ohakravartty , for the Appellants. 
—Tbs plaintiffs are the appellants, ibo 
appeal arises oat of a amt for rent, at the 
rate of Rs. 22 1-0 per year. The defence was 
that rent was payable at the rate of Rs. 12-2 
All the Courts deoreed the salt at th 
admitted rate. The question now 18 pother 
the tenants are entitled to dispute the rate 
.olaimed whi.h was also settled in a P" 0 ® 6 *' 
in 8 under se.tion 105, Bengal Tenan.y Aot. 

I submit that desision would operate as 
)udieala. Se.tion 109, Bengal Tenan.y - A., st. 
•would apply. The date of the institution of 

that proseeding is to be tafcen mto a.connt 
and not the date of the judgment. 

Apurba Krishna Bov v. Byama Oh ar an 

Pramanik (1). , kh 

Baba Annada Oharan Karkoon , for the 

Respondent, was not called upon to reply. 

JUDGMENT.—This is an appeal under 

clause 15 of the Letters Patent from the 

judgment of Mr. Jnstioe Panton in a suit 

tor raaovery of arrears of rent. 

The , plaintiff slaimed rent at the rate ot 
Rs. 22.1 per year in respe.t of four years from 
the 14th April 1913 *fcthe 13th April 1917. 

the defendants pleaded that rent was payable 
Cl) 54 Ind, Cas. 952; 24 0. W. N. 223, 


at the rate of Rs. 12-2 per annum. The suit 
was instituted on the 21st April 1917 and 
was decided by the First Court on the 16bh 
April 191S. The claim of the plaintiffs was 
founded upon a kabuliyat executed by the 
predecessors of the defendants on the 19th 
April 1894. The rent payable thereunder 
was that olaimed in the suit. The 
defendants contended that the kabuliyat was 
in aontravention of section 29 (6) of the 
Bengal Tenanoy Ast. The Trial Court held 
that the defendants had successfully proved 
by the produotion of Road-Oess Return filed 
by the landlords on the 26th May 1885 that 
the rent was originally fixed at the rate of 
Rs. 12-2. Consequently, there was, prima 
facie , an increase of Rs. 9-15 by means of the 
eontract of the 19th April 1894. This was 
plainly in sontravention of section 29. In 
these oironmstanoes, from the desision of 
this Court in the aase of Manindra Ohandra 
Nandi v. Upendra Ohandra . Haira (2), it 
followed that as the previous rent of the 
tenant had been proved, it was for the 
plaintiffs to justify the enhancement of the 
rent slaimed whish was obviously in excess 
of the enhansement allowed by the Statute. 
The plaintiffs tried to discharge this burden 
by the allegation that at the time of the 
execution of the kabuliyat it was discovered 
that the defendants were in occupation of 
exsess lands. But this was not established 
to the satisfaction of the Trial Judge who 
aonsequently held that the rent as fixed in 
the kabuliyat was not recoverable. The 
plaintiffs, however, sontended that they were 
entitled to the benefit of a desision under 
section 105 of the Bengal Tenansy A«b 
which had been pronounced on the 19th 
September 1917 subsequent to the institution 
of this suit for arrears of rent and before the 
trial thereof. This contention was over¬ 
ruled and the rent was desresd at the rate 
admitted by the defendants. On appeal 
to the Subordinate Judge the desision 
of the Primary Court was affirmed and Mr. 
Justice Panton has sonfirmed the decree of 

the Subordinate Judge. 

In this Court the substantial contention 
on behalf of the plaintiff-appellant is that, 
by virtue of section 109, it is not open to 
jfche tenants to sontend, contrary to the 


(2) 2 Ind, Cas. 82S; 36 C. 604; 9 C. L, J. 843, 
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decision in the proceeding; under section 105, 
that the rent was payable, not at the rate 
of Rs. 22-1 bit at the rata of Rs. 12 2. In 
support of this proposition relianaa ha3 been 
placad upon the decision of thi3 Court in 
the sale of Apurba Krishna Roy v. Syoma 
Oharan Pramanik (1), We are of opinion 
that this contention cannot be supported, 
however mush the plain language of section 
109 may be strained. 

Section 10 ) i3 in the following terms: 
‘ Subject to the provisions of section 109A, a 
Civil Court shall not entertain any applisation 
or Buit oonserning aDy matter which is or 
has already been the subject of an applisation 
made, suit instituted or proceedings taken 
under sections 105 to 108 both inclusive.” 
Lat it be assumed for the moment that the 
expression * entertain an application or suit” 
includes an application or suit made or 
instituted before the data of the application, 
suit or proceeding under sections 105 to 
108. It is clear that what is barred is the 
entertainment of an application or suit and 
not the entertainment of a defence to an 
application or suit, In the case before us, 
if the contention of the appellants were to 
prevail, the Court would be incompetent to 
entertain their suit for rent, and this un¬ 
doubtedly is not their objeot in invoking 
the aid of section 109. The decision in Apurba 
Krishna Roy v. Syama Oharan Pramanik (1) 
is of no assistance to them. It was there 
ruled that section 109 was a bar to a civil 
suit by a person claiming a rent-free title 
when in a proceeding under section 105 
the same question arose and rent was as¬ 
sessed on aooount of the failure of the 
defendant in the proceeding under section 
105 to adduce evidence in support of his 
allegation of the rent-free title. In that 
case, the suit which was held to be barred 
under seotion 109 had been instituted by 
the tenant who had failed to adduce evi¬ 
dence in support of his defence in the 
proceedings for settlement of fair rent under 
section 105. In the present case the suit 
has been instituted by the landlord. It 
is clear that the fair rent which had been 
settled in the proceeding under section 
105 cannot possibly have retrospective effect. 
The rent was claimed from the 14th April 
1913 to the 13th April 1917. The proceed¬ 
ing for the assessment of fair rent was 

instituted under section 105 in 1914 and 


the decision thereunder was pronounced 
on the 19th September 1917. Under section 
110 the rent settled by the Revenue Officer 
would take effect from the beginning of the 
agricultural year next after the date of the 
decision fixing the rent, that is ' next after 
the 19th September 1917. This could not 
alter the liability for rent already incurred 
in respect of the period between the 14th 
April 1913 and the Ufch April 1917, We 
are clearly of opinion that the view taken 
by Mr. Justice Panton is correct and his judg¬ 
ment must be affirmed. 

The appeal is accordingly dismissed with 
ocsts. 


M. K. 


Appeal dismissed . . 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 2S1 or 1921. 

February 13, 1922, 

Present :—Mr. Daniels, A. J. C. 
MAHESH DAT—Defendant— 

Appellant 

versus 

RAM ASRE AND OTHERS-PLAINTIFFS 

—Respondents. 

Hindu Law—Joint family — Alienation, invalid , 
suit to set aside—Manager, position oj—Individual 
members, position of—Individual members to sue only 
for their own shares. 

Although the manager of a joint Hindu family 
can, in the oase of an alienation of the family 
property, sue to recover the entire property on 
behalf of the family, individual members of the 
family cannot claim to do so, but .can only main¬ 
tain a suit in respect of their own shares, £p. Sifijr 
col, 2.J 
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Jamuna Parshad v. Ganga Pershcid Singh, 19 C. 
401; 9 Ind. Deo. (n. s.) 712, referred to. 

Babu Bhan Par tab Sahi v, Babu Sudisht Narain 
Singh , 11 O. 0. 16, followed. 

Second appeal from a decree of the Subordi- 
sate Judge, Gonda, dated the 2Sth May 1921, 
confirming a decree of the Probationary 
Mansif, Gonda, dated the 15th December 
1920. 

Mr, NxarncU TJllah , for the Appellant. 

Mr, AH Mohammad , for Reapondent No. 1, 

JUDGMENT.—Bihari, Gajadhar and Ram 
ABre were three brothers constituting 
a Hinda joint family. In 1904 Bihari was 
of age while the other two were minois. 
On 24th May 1904 a sale-deed of the shares 
of all three brothers was executed in favour 
of Bhagwan Dat, father of the defendant- 
appellant Mahesh Dat. The sale-deed was 
executed by Bihari on his own behalf and 
by Musammot Sukhdei as mother and guar¬ 
dian of the two younger bothers. The 
plaintiff Ram Asre has now attained majority 
but is deaf and dumb. It is Baid that he 
became deaf and dumb owing to an illness 
about teD years before this suit. The present 
Bait was filed on his behalf by his uncle Data 
Ram, as his next friend, to recover the prop¬ 
erty on the ground that the sale was invalid 
and without legal necessity and that his 
mother was not entitled to execute the sale- 
deed on his behalf. The suit has been 
decreed by both the Courts below subject 
to payment of Re, 62 whioh has been found 
to be for legal necessity. 

The defendant appeals on the ground that, 
on the findings of the Court below, the 6uit 
should only have been decreed for recovery 
of the plaintiff’s one*third share in the prop¬ 
erty subject to payment of one-third of 
the amount found to be for legal 
necessity. Other grounds of appeal are not 
pressed. 

It is pointed out that if the suit had baen 
brought on behalf of all the members of 
tfie joint family equities would have 
arisen, at any rate, against Bihari, which 
do not arise against the plaintiff. - Bihari, 
haying executed the sale-deed in respect of 
his own share at a time when he was 
Wider no disability, could not have reeovered 


the share without, at any rate, refunding 
the benefit which he had received under the 
cale-deed. Jamuna Parahad v. Ganga Pershad 
Singh (1). In this case if the other two 
biotbers had attempted to join in the suit, 
limitation would have been successfully 
pleaded against them—in the case of Bihati 
because the alienation was made nearly 
sixteen years before tbe suit and in the oase 
of Gajadhar because he attained majority 
more than three years before the suit was 
brought. The defendant cannot be placed 
in a worse position owing to the fact that 
against two out of three members of the 
family a claim to recover the property has 
become time*barred. 

The case of Babu Bhan Partab Sahi v. Babu 
Sudiaht Narain Singh (2) is a direct autho¬ 
rity in the appellant’s favour. In that case 
it was held that while the manager of a 
Hindu joint family can sue to recover the 
entire property on behalf of the family 
individual members cannot claim to do so 
but can only maintain the suit in respect 
of their own shares. That case is on all fours 
with the case now before me. If the sale- 
deed in question had been executed by either 
of the defendants as manager of the family 
it is now fully established that it would 
not bind any part of the family property 
and canid not be enforced even against his 
own share. Here, although Bihari was 
at the time the only adult member of the 
family, he did not purport to execute the 
sale-deed as manager. The sale deed 
purported to be exesuted on bahalf of all 
the members of the joint family, the two 
younger brothers being represented by their 
mother. The rnlings applicable to sales by 
the karla of the family as such are, there¬ 
fore, not applicable. As the present suit 
has been brought on behalf of Ram Asre 
alone and a claim by the other brothers 
to recover has become barred by time I see 
do reason for not following the Bench ruling 
of this Court in . Babu Bhan Partab Sahi v. 
Babu Sudiaht Narain Singh (2). 

1 accordingly allow . the appeal and 
modify the . lower Court’s desree • by 
giving a decree for possession of the 
plaintiff’s one third share only on payment 


(1) 19 O. 401; 9 Ind. Dec. (w, b.) 712, 
^ (2) 11 O. 0. 16. •. . 
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of one-third of the sum of Rs. 62. as 
the memorandum of appeal raised other 
pleas which have not been pressed I direst 
that the parties bear their own costs in 
this Court. In the Courts below the plaint¬ 
iffs will get their costs on the amount 
awarded to them. 

R , h. Appeal allowed . 


LAHORE HIGH COURT. 

Secokd Civil Appeal No. 1559 of 1920. 

February 9, 1921. 

Pretent :—Mr. Justise Leslie-Jones. 

Bhagat LACHMAN SINGH— Plaiktiff 

—Appellant 
, versut 

Babu SUNDAK DAS abd othiis— 

Defend4*T3— Respondemts. 

Punjab Pre-emption Act (I of 1913^, s. 14 
Agricultural land in Municipality, sale of—Non. 
agriculturist, whether can pre-empt. 

Although a non-agrioulturist may buy land from a 
member of an agricultural tribe without restriction 
fn a Municipality, he cannot pre-empt a sale of 
euch land. 

8 econd appeal from a decree of the 
District Judge, Rawalpindi, dated the 27th 
Marsh 1920, reversing that of the Sub- 
Judge, Rawalpindi, dated the 23rd December 
1919. 

Messrs. 3f. L. Puri and Mr, Bithen Narain, 
for the Appellant. 

Pandit Sheo Naratri , R. B,, for Sundar 
Das, Respondent. 

. JUDGMENT.—This judgment deals with 
Civil Second Appeals Nos. 1559 and 2270 
of 1920. They arise out of a sale of agri¬ 
cultural land, within the limits of Rawal¬ 
pindi Municipality, by one- Nathu Khan 
to a non* agriculturist. Four suits for pre¬ 
emption were brought regarding this sale 
and all four were dismissed on appeal by 
the District Judge. The present appeals 
are by two of the pre-emptors, and they 
are on sommpn grounds, both of which 
have been argued only by Mr. M. L. Puri, 


Counsel for the appellant in Appeal No. 1559, 
Mr. Biaben Narain not arguing bis ease 

separately. 

Only two points have Been discussed. 
In ground No. 3 of Appeal No. 1559 it is 
urged, that the lower Courts are wrong in 
holding that “Trunds,” (the tribs to whiah 
Nathu Khan belongs) are Rajputs. This 
ground of appeal obviously resognizss the 
finding of the District Judge that Nathu 
Khan is a member of an agricultural tribe 
as one of fact. Counsel for the appellant 
has, however, attempted to argue that the 
finding is nnsertain because Mr. Bird, the 
District Judge, who has a penchant ^for 
indefinite language, has remarked that the 
matter is not wholly clear but Nathu Khan 
appears to be a "Rajput ”, but he went 
on later to say that "the Senior Sub-Judge 
appears to be justified in his finding” and 
there is no doubt that that is the conclu¬ 
sion to which the District Judge himself 
arrived although as usual he':has clothed it 
in words indicative of hesitation. The 
finding is one of fact whieh cannot be 
tonohed on second appeal nor can Counsel 
for the appellant be allowed now to take 
new ground that the evidence on which the 
finding was based is inadmissible. 

The second point is an argoment that 
section 14 of Act 1 of 1913 is of no appli* 
cation to land eold within the Municipal 
limite. It is urged that, as according to 
Notification No. 84, dated 14th May 1902, 
passed under the Alienation of Land Act, 
a non-agriculturist may buy land from a 
member of an agricultural tribe without 
restriction in a Municipality, it is anomalous 
that a non-agriculturist should be uuable to 
pre-empt such land and that section 14 of 
the Preemption Act must be taken to be 
governed by the aforesaid notification. 
Counsel for the appellant is, however, unable 
to cite any authority for this proposition, 
and it is not for the Courts to . go into 
the objects of the Legislature. They are 
concerned only with what the law says 
and section 14 of the Pre-emption Act is 
quite clear. 

Both the appeals fail aud are dismissed 
with costs. 

W. C. A. 

Appeals diemitted, 

i * > 

V 
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LAHORE HIGH COURT. 

Criminal Rivibion No. 1755 os' 1921. 

June 11, mi. 

Present :-*Mr. Justice Abdnl Qadir. 
WARYAM SINGH and others 

-PETITIONERS 

0 

veiStis 

EMPEROR— Respondent. 

' Penal Code (Act XL V oflSCO), s. 193 —Contradic¬ 
tory statements before two Magistrates—Sanction to 
prosecute—Proper Court—Criminal Procedure Code 

(Act V of 1898;, s. 195, cl. 7 M. 

Where a witness makes contradictory statements 
in th® Courts of two Magistrates, the Court com- 
petent to grant sanction for his prosecution under 
section JIM, Penal Code, is the Court to whxcl 
both the said Courts are subordinate. _p. 813, * o1, J r J 
tiabha Singh r. Lai Chand, 80 P. Jl. 1801 C 

followed. . „ „;x. 

For the purpose of a sanction to prosecute a 

neBS under section 198, Penal Code, 10 

Magistrate of the Second Class, is su or 

the District Magistrate and not to the bc*sio 

^Dina th v! Muhammad Abdulla , 61 Ind. Cus. 53; 

2 L. 57; 22 Cr. L. J. 325, followed. 

. Petitior, under satfcion 439 o i Aot V of 
1698, for revision of an order of t.be Sessions 
Judge, Jullundur, dated tbe 9th August 

1920. 

Kauwar Dalip Sir.gh t for tbe Petitioner!. 
Mr. Garden Hoad, Additional Government 

Advocate, for tbe Respondent. 


. JUDGMENT,—A petition for revision 
has been filed on behalf el three men, 

Waryam Singh, Bara Singh and Gur»Mu 
Singh, praying that a gamtion for their 

prose.ution under seation 19:5, Ind '? n oi 
Code, granted hy the Sessions J^S e ° 
Jnllnndor may be revoked ae having bee 
made without jurisdi.tmn. The ciron 
stances of this oaee are somewhat poeohar 
and may be explained at somelengfc ■ , 

wan Singh wag aunaed for having cause 
the death of bia brother Mthan bingh in 
fight that followed an altercation batwea 

them by bitting him on the head and 8 
with a heavy axle taken out oi a • 

Owing to near relationship between 
parties, the village people first tried o 

up the matter and the dead ° f y i--: nc 
epeoially cremated without any repor 
made to the Police. A few days later 
however, the Police got information ana 
investigated the, oaso. They wore 

52 


that tbe throe petitioners were eye wit- 
■esses of the ooenrreuee. They took the 
witnesses as well as Bhagwan Singh to an 
Honorary Magistrate, Saoond Class, to have 
tbeir statements reaorded, so that, on as, 
aount of the strong tendency m the village 
to hnah np tbe matter, the witnesses may 
not deny in Court the facts they were 
ready to admit before the Policy These 
statements were retorded on 31st May 1919 
before the Seoand Class Magistrate, where each 
of the three witnesses stated that he had 
seen Bhagwan Singh striking the de.eaeed 
with the axle. Bhagwan Singh was then 
tManned and plaaed before a hirst Class 

Magistrate who rs.ordei statements on the 

apof: on 24th Jnne 1919, when the said 
three witnesses weBt back on the statements 
recorded under ee.tion 164, Criminal Pro- 
csdnre Code, and stated that they had 
BaaB tbe two brothers grappling with one 
another and citohing one another by the 
hair but no blow with any sort of weapon 
had been strnsk in their presence. The pro¬ 
secution thus failed and Bhagwan Singh 
was discharged for want of proof, lh 
Court Inspector then applied to the Magistrate, 
First Class, that as each of the » efclt ' oner8 
had told a deliberate lie in hl9 ^ 
sanction to proaecate e«b one of them should 
be granted. Without passing any order^ou 
the merits the Magistrate ordered on 23rd 
April 1920 that separate apphcationa for 

san.tioo against each witne.sehouldbafisih 
The Police, instead of somplying with this 
order, decided to apply for sanetion to the 
Sessions Judge, ns they proposed to charge 
the men in the alternative for having perjnred 
themselves either before the Sasond Class 
Magistrate or the First Class Magistrate 
Applications on that basis were made to 
Cne Sessions Judge by the Pablm Prosecutor. 
It was urged before him that he «o«ld no 
grant a aan.tion with regard to an oSen.e, 
f[ aD y, committed b of ore the Sa.ond Class 
Magistrate, as the latter was subordinate to 
the Dietriot Magistrate. While re.ogms.ng 
the validity of this ohja.tion, he took the view 
that as a Sasond Class Magistrate was subjeet 
to his oontrol as a Court of Revision, he 
might grant the san.tion as the witnesses 
had undoubtedly perjured themselves on one 
o-oasion or the other. He, therefore, granted 
the sanetion askad for by his order dated 
9th August 1920. 
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It is loctcrded in revision by K^nwar 
Dalip Siegb, on behalf of the petitioners, 
that this order was witboot jurisdiction. 
Reference is made to Sobha Singh v. Lai 
Chand (1) for the dictum that, where the 
accused made contradictory statements in 
the Courts of a First Class Magistrate 
and of an Honoraiy Magistrate, the 
CJoarfc competent to grant sanation under 
suth circumstances is the Court to which both 
the said Courts are subordinate, and it is 
argued that the two Courts in the present 
ease were not subordinate to the Sessions 
Judge. A recent ruling of this High Court, 
Dina Nath v. Muhammad Abdulla (2), is 
referred to, in which it has teen held by a 
Division Bensh that, for granting sanction 
to prosecute, a Munsif’e Court is subordinate 
to the Court of a Subordinate Judge, First 
Clasp, and an application for lanstion has to 
be made to the Subordinate Judge and not 
to the Dietrict Judge. Following the 
principle laid down in Dina Nath v. Muham¬ 
mad Abdulla (2), it must le held that the 
Sessions Judge sould not grant sanction so 
as to cover an offence committed in either 
of the two Court?, as one of them was 
subordinate to the District Magistrate and 
the other to himself. 

V* I have beard the learned Government 
Advocate on the point. He admits that 
the Seesions Judge was probably not the 
proper authority to give the requisite 
sanction in the present case but invites 
attention to the seriousness of the perjury 
committed by the petitioners in an important 
criminal cess which renders some aition 
necessary against them. Mr. Dalip Singh, 
in this connection, points out the pesjibility 
of these men not having been real eye- 
'witnesses and of there having given false 
eviden.6 in their statements under ee.tion 
164, Criminal Pro.edure Code and relies on 
Emveror V . SaiUndra Kumar Das L Tripura 
Shankar] (3) where saoction was refosed 
on the ground that a man who first told 
a lie and m a subsequent contradictory 
statement told the trufcb, sanction should not 
be granted for his prosecution for perjury. J n 
thia case, however, it is difficult to say on 


(1) 30 P. ft. 1901 Cr. 

12) 61 Iud. Cas. 53; 2 L. 67; 22 Cr. L. J. 325. 

(3; 6 Ind. Cas. 476; 37 0. 618; 14 C. W. N, 767, 11 
Cf. L, J, 360 IB, a;. 1 11 


facts that these men made false statements 
before the Honorary Magistrate, in the face 
of distinct indications to the contrary. The 
Government Advocate points out that subse¬ 
quent statements before the Magistrate, First 
Class, are presumably false. Under these cir¬ 
cumstance?, all that I can do is to cancel 
the sanction granted by ths Sessions Judge 
as not granted according to law, leaving it 
open to tbe Public Prosecutor to obtain a 
proper sanction, if so advised. 


N. H. 


Petition allowed t 


BOMBAY HIGH COURT. 

Criminal Appeal No. 856 of 1921. 

April 13, 1922. 

Present Sir Norman Macleod, Kt., 
Chief Justice, and Mr, Justice Shah. 

EMPEROR —Prosecutor 

t ensue 

AMIRUDDIN SALEBHOY TYABJEE — 

Accusid. 

Penal Code (Act XLV of . I860), ss. 116, 161, 
107 —Public servant—Illegal gratification—Abetment 
—-Offer — Instigation—Offering money for charities in 
ivhich public servant interested. 

The accused called on C t a Municipal Commis¬ 
sioner, to express acknowledgments for the with¬ 
drawal of objections against a building which a 
cousin of his wished to erect. In the course of 
the conversation the accused enquired if he 
should put in a tender for some cement about 
which the Municipality had advertised, re¬ 
marking that it was no good putting in a tender 
unless one had influence. After this the accused 
said to C. “ when shall I see you again," C replied 
that there was no need. • Thn accused again said, 
“shall I see you here or elsewhere " C. said, "what 
about " Accuseds aid, "about that Bs f>,< 00." C . 
enquired, ‘'what Ks 6,( Ou." Accused replied, "my 
cousia wishes to give you Bs. 6,000.” C. became 
suspicious and called a colleague K who was in the 
adjoining room and told him that the accused had 
offered him a bribe. The accused in the presence 
of the colleague admitted that he offered the money 
on behalf of his cousin. When asked to leave the 
office, the accused was profuse in his apologies and 
reluctantly withdrew. The accused was charged 
under section 116, Indian Penal Code, for the abet. 

meat of an offence under section 161. Se stated iff 
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Ins defence that the sum offered was for certain 
charities in which G. was interested, and that G. 
did not allow him to make himself clear. As a 
matter of fact C. was interested in certain charities 
and had requested many gentlemen to subscribe to 
them. The accused was acquitted at the trial. 

The Government appealed: , 

Held, per Shah , J. -1) that the appeal failed ami 

the accused was rightly acquitted 83 the conversa¬ 
tion did not amount to an offer, nor did it amount 
to an instigation within the meaning of section 1U7 

of the Indian Penal Code ; [p 823, col 2. J 

(2) that even assuming that the words amounted 
to an instigation within the meaning of section 107 
of the Indian Penal Code the question was whether 
it was for doing anything which, if done, ^ould be 
punishable under section 101, Indian Penal Code, 
but the sum which the cousin was to pay .could 1have 
reference only to the objections against the build- 
ing already withdrawn and could not refer to any 
future act such as the tender with which the cousin 

had no connection; [p. 824, cols. 1 & 2.J 

(3) that although the explanation of the accused 
that the sum was meant for chanties in which G. 
was interested was undoubtedly open to 

as the inference suggested by what happened at the 
interview was equivocal and the explanation put 
forward bv the accused was reasonably possible, 
tho theory^of innocence could not be said to have 
been sufficiently negatived by the prosecution, 

tP ( 4 8 ) 2 th a °t 0l n o inference could be dram, againet the 
accused from his omission to mention that the s 
was meant for charities when C. called m and^told 

him that he had been offered a bribe as in such a 

position some persons may act with ^ 0,n ? SS o -. whlle 

0th r Tluol b c a d-Tha: ui'word, ^cousin 

amount to an offer, but they in i asked he 

no more than a mitigation ._ieted to 

nader section 161 gratification was not , ™tncted 

peonniary gratification or to gratification estimaw 

nocked. His Lordship retained from 

opinion on the question whether the app 

bo allowed or not.— Ed .J _». _* 

Otiminal appeal by the Oownmant^ of 
Bombay, from an order of acamUal passed 
by the Acting Chief Presidency Magistrate, 

Bombay- 

Sir Thotnai Strongman, Advo.ate-General, 
(with him Mr. J. O. Bowen, Publie Proeeeu- 
i**)*toT the Crown. 


Messrs. Iaveraritv and Jinnah , (with them 
Mr. Al. S. Dave, instructed by Messrs. Oaptiin 
and Vaidya), for the Accused. 

JUDGMENT. 

M ACL SOD, C. J.—The accused wai charged 
bafore the Acting Chief Presidency Magis- 
trate that he on or aboat the lith day of 
October 1921 at Bombay abetted the tom- 
mission by H. B. Clayton, Esquire, Municipal 
Commissioner of Bombay, a public servant, of 
an offense of taking gratification, as the said 
pablic servant, other than legal remuneration, 
as a motive for doing a future official act, 
me., giving contracts, punishable with im¬ 
prisonment under section 16 L of the Indian 
Penal Code, which said offense was not 
committed in consequence of the said abet¬ 
ment and thereby committed an offence 
punishable under sections 116 and 161 of the 
Indian Penal Code. 

The acsused was acquitted and Government 
have appealed. 

The fasts are shortly as follows :—A cousin 
of the accused, one Ebrahim Mahomedally, 
had submitted plans to the Municipality for 
a building on the Queen’s Road, to which 
objections were raised. On the 21st Septem¬ 
ber, accused called on Mr. Clayton and 
handed him a memorandum in respect of the 
objections. The Commissioner sent the 

memo, to Ihe Executive Engineer for report 

and on bis report the objections were even¬ 
tually withdrawn. On the 2lsfc September, 
the accused had spoken to the Commissioner 
about a tender be had made for the tuppJy 
of sleepers in reply to an advertisement of the 
Municipality, and asked the Commissioner 
whether the result of the tenders was 
knowD. Asa matter of fact, a tender was 
eent by the accused’s firm over bis signature 
on the 22nd September. On the 8th October, 
a notice was tent to Ebrahim that the objec- 
ticns B and C to the construction of h;s 
building had b?en waived by the Commis¬ 
sioner and he was asked to inform the accused 
of that fact. On the 12th October, the 
accused wrote to the Commissioner thanking 
him for waiving the objections and asking 
him to dine at the Willingdon Sports Club on 
aoy day that might suit him. On the 14th 
October, before the reply which was endorsed 
on the letter of invitation could be sent, the 
accused same to eee the OommiBmooer, l 
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give the Gommisaioner’s account of the con* 
venation which then took plase : — 

“The accused thanked me for the conaes- 
■ion I had made in respect of hie cousin's 
building. He then referred to the tender he 
had pat in for the sleepers. I told him that 
the contract was no) disposed of and that I 
had not eeen the papers. He then said : 1 

think that the Municipality is asking for 
tender for 5,000 tons cement’ or words to that 
•fleet. He asked me whether it was any good 
to put in a tender for the same. I told him 
that I would be glad if he would put in a 
tedder because l wanted to have as many 
tedders as possible and he remarked that it 
was no good putting in a tender unless he 
had influence. I remember the word influ¬ 
ence, ’ but I am not certain whether ho said 
* unless one had influence’ or nnleis I had 
influence.’ I told him that the tenderer who 
pat in a tender for oement as par British 
specification and at the cheapest price would 
probably get the contract. I expected the 
•qiused to leave me at this stage and 1 asked 
whether he had anything else to say and the 
MCUBed said: 'when shall I see you again.’ I 
told him there was no necessity for him to see 
me again. He said, 'shall 1 see you here or 
elsewhere.’ I said, ‘what about.’ He said, 
*«bemt that B«. 6,000.’ I said, what Be. 5,000.’ 
He replied, m j cousin wishes to give you 
Be, 5000,’ I began.to get auspicious about 
the accQsed’s intention since ho had mention¬ 
ed the word 'influence.’ M 

The Oemmisflioner then called in Mr. 
Kirpalani whe was sitting in a screened off 
portion in the same room and said :— 

“ 'This gentleman has jast eflersd me a 
bribe ef Rs. 6,000*...The accused in tbe 
presence of Mr. Kirpalani admitted that 
be had offered me a sum of mooey on be¬ 
half not of himself but of his cousin. I then 
requested the accused to leave my office at¬ 
ones and never to come back again. The 
accused was very reluctant to do so. Hq 
was preface in his apologies.'’ 

In this statement to the Court the accused 
was asked :— 

Q, Did you in your conversation with Mr, 
Clayton mention Bs. 5,000 ? 

„ A. Yes. 

Q % Did you offer that sum as a bribs P 

4 . No, 

Q. Do you wish to Bay in what codecs- 
(ion you made mention of that sum P 


A. That offer waa mad9 on bafaalf of 
my seurjin towards on# of the funds. 

Q. Do you wish to pay to what funds ? 

A, I do net know Co what funds the 
Commissis-nsr was interested, but I thought 
the suggpnfcion would come from the side of 
tho Commissioner. 

Is Che written statement, which was put 
ip, the cscused said that his cousin saw 
him c,nd eaprosaod his gratification at the 
result cf the appeal to the Commissioner. 
Accused understood from him that he was 
contributing through Mr. Clayton a sum of 
Rd. 5,000 or so Co some fund in which 
Mr. Clayton might be interested. 

Paragraph 7 runs as follows: — 

“ I do not remember tho exact words in 
which I replied (to the question what 
about’) bat I infcooded to convey to him 
that it was about that sum of Rs. 5,000 
which my cousin was contributing through 
him to Borneo fund and about which I 
bsliovod that my goaoia had spoken to or ar¬ 
ranged with Mr. Clayton.’’ 

Now?, to bribe or to attempt to bribe a 
psbh'o osrvanc is only punishable under the 
Indian Penal Ocd9 es an abetment of the 
Bubifeantivo effenso of a public servant 
aiosntiag or attempting; to obtain an illegal 
gratification. 

Under ssc'ion 161 of the Indian Penal Code 
“ whoever, fceiag...a public servant, accepts 
er obfoiss, or agrees to aso9pt or attempts 
to obtain, from any person, for himself or for 
any other person, any gratification whatever, 
other than legal remuneration, as a motive 
or reward for doing, or forbaaring to do, 
any offioial ait, etc., etc,, shall be punished 
with im prison men)... or with fine, or with 
bath, ” Section 116 deals with theabetmeat 
of an effenee punishable with imprison* 
m snt if that oSanaa be not committed in 
consequence of that abetment. 

Under section 107 a parson abets the 
doing of a thing who ins l igates avy person to 
do that thing. 

The question, therefore, in this case is 
whether tbe acaused instigated the Commis¬ 
sioner to attempt to obtain an illegal grati¬ 
fication. 

It was argued by tbe Advocate-General 
that what the accused raid amounted to an 
offer of money ao a bribe. 

• The learned Magistrate also in his judg¬ 
ment appeared to think that tbe only quei- 
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tion was whether an offer was made, or 

whether the accused was merely making prs* 

paration to make the offer, 

I think the reel aspect of the case bag 

been obasursd by the failure 4o observe 

that illustration (a) to Edition 116 i#t only 
an example of abetment of an offanoe under 
section 161. There are esej other ways 
of instigating a public servant to commit 
an offense under seotion 161 besides ry 

means of a direct offer of a bribe. 

The words “ my cousin wishes to give 
you rupees five thoueand ” do net lega-.y 
amount to an offer. But they do indicate a 
Stato of mind on the part of the aonnin that, u 
asked, he might give Rs. E.OlO. The dis- 
tinetion between an offer and an invitation 
for offers to bs made is well-rMogmeod in 
the law of contraot, and there ia no raason 
why in a orimiaal saeo Oho seme clistiaj- 
tion should not be observed, if the so.a 
question is whether an offer has bean made 

Now, a person is said to intistieat® another 
to anaet when he aativeiy suggests or 
stimulates him to the astby any or 

language, direst or iudirast, whe.ber it 
takes the form of express oobt'.talicn or of 
h : nta, insinuation or encouragomant: 

1 Russell on Orimee, page 164. Taken ns con¬ 
nexion with what had previously oc5G1 , rG “; 
the eonversation on tho Slst Soptnmbsr about 
the tenders for the eLaepers, toe taoder ao- 
lually made by tha asausod on 22 nd Septem¬ 
ber, the sonvoreation with regard to the tender 
fur cement on 14th October, it cannot bc 
denied that the words my cousin vaiohee 
to give you Rs. 5,603,- «an prafee. ; ly 
be oonsideied ae an instigation to the Lom- 
miseiener to attempt to get the Rs. S.Ota 
But the defen.e is tbat tbe Oommis 
sioner did not allow the aeoused to bmsli 
the sentence, he wanted to add the word 
“ for one of your funds.” That when Mr. 
Kirpalani was talied in and told by the Com- 
miesioner that axonced had oiioied a bribe, 
aeoused was pushed eut of the office and was 
given bo ehanoe of explaining w^ a 
meant or of oleariog up the mimed extend¬ 
ing whioh arose in the mind of the ° t 
miesioner, because the accused wrong y 
assumed tbat bis consin mnat fcsvo spoken o 
the Commissioner abont the sum tbe acoueeci 
thought bis bongin was contributing. 

This story is not berne out by the evidence 


o£ the Commissioner and Mr. Kirpalani. The. 
Commissioner said he asked accused to repent 
bis offer in the presenoe of Mr. Kirpalani 
and aeoused said he offered the money not 
on behalf of himself but on behalf of 
hig cousin. He was reluctant to leave 
tho office and was profuse in his apologies. 
Ha was not asked in aroES-examination 
whether he pushed the aeoused out •£ 
his cffica without giving him any chance 
of explaining what he had said. The Oom* 
miesicnor is corroborated by Mr. Jv.ir- 
polani. It is clear, therefore, that the accused 
had enffiiient opportunity to explain, if he 
had wished to do so, that the money hie 
aousin wag willing to give was for fine of 
tbe funds in which the Commissioner ires 
interested, and nothing would have bee* 
simpler than for him to say, if, aa « 
matter o2 fact, he was under the impression 
that his eonsin had already spoken to he 
Commissioner about contributing ft«, 
to somo fund: “I was not eaggretmir that 
my cousin should give you Ra. 5 030 bit 

that ho should contribute Rs. f' 000 t< ? 
of your funds.” I have not the slightaot 
daub& in my own mind that at that time 
the erased hud had no talk with big 
oousin about any contribution to some fund, 
and that he was not under the impression 
that his cousin had mentioned the matter 
fc0 fcba Commissioner. His oousin had ano-, 
c3 *ded in getting the objections to bu 
building removed and nnless be went into 

the witness-box to eay that he x ® teBd ®* 
a thauke-oifering to contribute Rs. 5,000 te 
ono of the Oommissioner’e funds there is 
not tho slightest reason why we should infer 
that ho was prepared to add another 
Ra. 5,000 to the cost of the building witb« 

out any necessity therefor. 

On the evidence for the proaeoution there 

ia a clear case of instigation. The Commie- 
sioner was stimulated towards making an 
attempt to get Bs. 5,000, and if he succeeds* 

the accused might hope that his tenders would 
1 >j considered mere favourably in competition 

with others. ,. - 

It was open to the accused to satiety me 

Court by bis own statement either alone, or 

supported by evidence, tbat the view of the 

prosecution evidence was not the right one. 

In my opinion be has failed to do co. Ho 

has relied solely on his own statement which 

is entirely opposed to the evidence and the 




INDIAN OASES. 


[1022 


il2 

EMPEROR V. AMIRTTDDIM IAL1BHOY. 


probabilities of the case. Bat even if I 
sesame that the accused wag merely instigat¬ 
ing the Commissioner to make an attempt 
to get Rs. 5,000, for one of his fund?, I do 
not see bow that cou!d do more than mitigate 
the offense since under section 161, gratifi¬ 
cation is not restricted to pecuniary gratifi¬ 
cation or to gratification estimable in money. 

If, during the period prescribed for the 
making of tenders in answer to his invita¬ 
tion, the Commissioner was to accept or to 
attempt to obtain from the tenderers or their 
relations earns of money not for himself 
bat fcr one of the fands in which he was 
interested, there can be no doabt he would 
be liable to be prosecuted under section 161, 
and any tenderer who paid him money or 
offered to pay him money in these circum¬ 
stances, the obvious object being to induce tl e 
Commissioner to look favourably on bis 
tender, would be guilty of abetment. 

Mr. Inverarity contended that if offering 
monies for a sbarity amounted to offering a 
bribe a good many persons would be in 
jail, as many Indian Prinoes and others con- 
tributed large sums towards charities in which 
the Viceroy or the Governor of a Province 
was interested. They did so not because 
they cared for the charities but because they 
wanted to ingratiate themselves with the 
Viceroy or the Governor. I trust that persons 
of wealth lake a higher view of their duties 
to humanity, bat I am only concerned with 
the case before us, and I should be establish¬ 
ing a very dangerous precedent if I were 
to hold that an tfficer is protected if he 
agrees to allow his official acts to be swayed 
by the motive of accepting a gratification 
to be used not for his own personal benefit 
but for some public objeot such as charity, 
ecience or religion. The object of the abettor 
remains the eame, to influence the public 
servant in his favour. In Imperatrix v. 
Appaji (l) Jardine, J., held that the plain 
words of section 161 of the Indian Penal 
Cede excluded such a defence. 

But having stated what I consider to be 
the law in the case, and what I consider to 
be the proper inferences to be drawn from 
the evidence, it remains to be considered 
whether the appeal should be allowed and 
the accused convicted. If I had been the 
Trying Magistrate I should not have taken a 

(1) 21 B. 517 at p, 620j’;ll[Jnd,.Deo. (n, a.) 846. 


very serious view of the conduit of the 
accused considering all the ciroumstanees of 
the case. If I had convicted, 1 should not have 
imposed a heavy penalty, and if it had been 
in my power I would have discharged the 
accused with a caution. Sitting to bear an 
appeal by Government from the order of 
acquittal, considering that my brother Shah 
is not in favour of a conviction, 1 am content 
to refrain from expressing an opinion which 
would necessitate another bearing. I feel 
quite sure that the accused must have realised 
by this time that at the best be acted very 
foolishly in using words which might be 
construed as an attempt to influence the 
Commissioner in his favour by suggesting 
that the Commissioner might be able to 
secure for himself or for some charity a 
monetary advantage. If he had only been 
wiser he should have known that nothing 
could be more likely to damage his case. 

Shah, J,— In this case Mr. ClaytoD, the 
Municipal Commissioner of Bombay, is the 
complainant. His somplaint was that the 
accused offered him a bribe of Rs, 5,000 
on the 14fch October 1921 in his office, 
that the fact was admitted in the presence 
of his Deputy, Mr. Kirpalani, and that 
the accused was guilty of abetment of an 
offence under section 161, punishable under 
sections 161 and 116, Indian Penal Code. 
The scmplainant aod his Deputy were 
examired as witnesses and a charge was 
framed against the accused to the effect 
that he abetted the commission of an 
offence by a public servant of taking grati¬ 
fication in that capacity other than legal 
remuneration as a motive for doing a 
future official act, cie., giving contracts, 
and that as the offence was not committed 
in consequence of the said abetment his 
act was punishable under section 161 and 
116, Indian Penal Code. The learned 
Chief Presidency Magistrate came to the 
conclusion that the abetment was not proved 
as the matter had not reached the stage 
of offer, that there was locus penitenttoe , 
that it was not clear beyond doabt that 
the alleged offer to the public servant 
was really as a motive or reward for 
any official favour, and assordingly acquit¬ 
ted the accused. 

The present appeal is preferred by tba 
Local Government against the order of 
acquittal, 
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It is urged on behalf of the Crown 
that what the aocuced slid to the som- 
plainant at the interview amounted to an 
offer of Re. 5,000 as a bribe, that whether 
it was an offer or not it amounted to 
instigating the publi. servant to agree 
to ao.ept or to attempt to obtain a bribe 
or rather to do something whiah, if done, 
wonld amount to an offenoe punishable 
under eeotion 161, Indian Penal Code 
It ie urged that in view of the proved 
aondnet of the accused there was no locut 
pmitentice and that the instigation, however 

feeble and ineffective, was complete so as to 

bring the ease within the ssods of eeition 

10 ? (a) read with sestion 161. 

On bohalf of the ae.used it is urged 
that there was no offer of the br.bs, that 
the etatement that his sonsin wanted to 
give Rs- 5,000 had really no rsferenoe to 
any future official a.t, that, aesordmg to 
his then knowledge, he thought he intend- 
ed to give it as a thsnks offering to one 
of the publi. charitable funds in wbi.h 
the .ompUinant was interested, that an 
innocent aot of his was misinterpreted by 
the complainant without suffi.ient ground, 
and that owing to the somewhat 
ed and embarrassing position in which the 
accused found himself when Mr. Kirpalani 
wm suddenly called in by the complainant 
he got confused and could not explain 
what he could have explained, if left to 
himself. Tt e real nature of hie s stsneit, 
it is suggested, was misnndarstOod much too 

I6 I d may add that it is urged on behalf 
of the Crown that the accused badduced 
no evidence in support of his statement 
made at the trial that bis sous.r. intend- 
ed to give the sum for the benefit of 
one of the funds and that he bas not 

examined his cousin. On the o at' • 

it is pointed ont that it was not ‘bought 
necessary to do so, that, apart from the 
evidence of the cousin, there was no reason 
to distrait the explanation offered by %ne 
accuced, and that his oouein oan be examinj 
ed even now, if hie evioense 
to be material by the Ooart. 

There is really no dispute as to what happen¬ 
ed in fact at the interview between the accused 
and the complainant. The real d ‘ P 
is as to its effect and as to the inte 
Hon of the ascased. I do not consider 


it neosesary to recapitulate the facts 

preceding the interview, which have been 
fully stated in the judgment of the lower 
Court nor do I consider it neeascary to 
quote here the passage from the complain- 
ant’s evidenoe as to the a.oount of the in- 
terview. It is contained in the passage 
in the latter part of his examination in- 
chief commencing f<om hie statement that, 
on the 14th October, the accused called 
on him in his offiie. I adopt that in its 
entirety aa representing what happened 
then. This, too, has been stated with suffi¬ 
cient fnlnese in the judgment of the 
Trial Court. Mr. Kirpalani s evidense sup¬ 
ports thie ac.ount of the interview so far 
a, it took place in his presence after ha 
was called in. Both the witnesses are 
agreed that the accused was not in the 
room for more than two minutes after 
Mr. Kirpalani was called in. Ae regards 
the pnblio funds the complainant e statement 

*' *am interested in getting contributions 
from persons of wealth for certain fund. 
The fund I am particularly responsible 
for is the A.worth Lspsr Asylun and I 
am the Preaident of the Board of Manage- 
ment I am interested in oilleo.iDg sub¬ 
scriptions for a great many deserving 
objects. On certain ooiaeions I have re- 

qusstel come of the leading men in Bombay 
to subscribe to a particular fund. 

The evidence has baen fully disonssed 
b.fore ns, and after a oarefnl consideration 
of the arguments and the evidence, I a* 
unable to hold that the acquittal is wrong or 
that the accused has been shown to he 
ondty of having instigated the complaia- 
E? to do something which, if done, would 

bs nnnishable under eeotion 161. 

1 shall briefly deal with the arguments 

in the light of the evidence. 

It is urged that there was an offer 
of a sum of Bs. 5,030 by the a.suaed 

Thie position is taken up with re^renca to 
illustration (a) to sestion 116 , Indian Penal 
Code The illustration assumes the fast of an 
offer for an improper purpose aa stated 1U 
section lol. It is in dispute here. Ail that 
the a.sused asked was as to when he could 

eee the somplainant again and a° 8 5 ^00 
it was with referense to a sum of B*.5.0UU 

whioh hie sonsin wanted to give. 

think that the sonversation amounted to an 
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offer. I do not desire to elaborate this 
point as the lower Court has taken this view 
and as the learned Chief Justice also takes 
the same view. 

' It is urged, however, that whether it was 
an .off©* 1 or not, it really amounted to an 
instigation to do a thing punishable under 
section 161, Indian Penal Code, and that 
the aaaused is guilty of abetment. This 
argument requires a closer examination. 
A careful perusal of the evidenca as to the 
interview shows that the aooused inquired 
of the complainant as to when he oould be 
Been again in sonneotion with “that sum 
of Rs. 5,000,” whish the cousin of the 
accused wanted to give him. In order to 
bring the case within the ambit of the 
Penal Code, the prosecution must show 
that this wa3 an instigation, and, further, it 
was an instigation to a public servant to 
agree to accept cr to attempt to obtain 
from the accused or his cousin for himself 
or for any other person a gratification 
pther than legal remuneration as a motive 
or reward fer doing some official act or for 
showing any favour in the exeroise of hie 
official functions. Iu my opinion, it is far 
from clear that this conversation was 
really an instigation. It is net easy to 
define the word : and really it must be 
decided with refereccs to the facts of eaoh 
case . whether the words used have the 
natural effect—not necessarily effect in 
fact—of instigating a person to do that 
thing. I do not think that without straining 
the meaning of the language used it could 
be said that the accused instigated the 
complainant to do anything. Particularly 
where the conversation does soft amount to 
an offer the Court should be slow to infer 
a sinister purpose from words, which 
do not naturally bear that interpretation. 

. Assuming, however, that it was instiga¬ 
tion within the meaning of section 107 
(a), .the question is whether it was for 
doing something, which, if done, would be 
punishable under section 161. That is 
really the most important question and, in my 

opinion, more difficult than the question 
whether the conversation doss amount to 
instigation ; and it may be said at once that 
if the sinister purpose of the accused was 
clear, it might indues the Court to boll 
that there was instigation on his part from 
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his conduit and words, which might act 
otherwise bear that interpretation. 

In order to appreciate this part of the 
case it must be remembered that the 
oousin of the accused was building a house 
on the Queen’s Road; and that there were 
certain conditions imposed by the Municipal 
Authorities, which were of a restrictive 
nature. On a representation made on bis 
behalf these conditions were dispeased with 
by the complainant after reference to, and 
on the recommendation of, the Executive 
Engineer. These conditions were of a 
teohniccl nature from the Municipal point 
of view aj stated by the Authorities, but 
involved restrictions of a substantial character 
so far as the builder was concerned. The 
removal of these restrictions would naturally 
please the builder and the accused so far 
as he was interceding on his behalf. At 
the date of the interview this concession 
wa9an accomplished fact. Further, at that 
time the accused had put in a tender and 
was likely to put in another tender for 
certain contracts : and he might expect 
official favour in respect thereof. The 
charge refers te a future act and net to 
the act already done by the complainant. 
Though this limitation in the eharge was 
not realised in the oourse of the argument 
it is as well to bear it in mind in 
determining the intention of the aooused. 
The words used indicate an inquiry by 
the accused of the complainant as to 
that sum of Rs. 5,000 whioh hie oousin 
wanted to give. That might refer aud 
would refer to the favour already shown 
to him, if it has any reference to any favour. 

It does not refer to the favour which the 
accused might expect in respect of his 
tenders. If the case made in the charge 
is to be considered, and if the future act 
is to be looked to^ as stated in the charge, 

I do not think that the conversation 
justifies euoh an inferenos. Of course, it 
is possible that the accused may have 
the prospect of 6uch a favour in view. 

But the complainant did not make any 
further inquiry of the accused as to the 
reason why the cousin . of the accused 
wanted to give R3, 5,000, and in the 
absence of any indication to connect it, 
with the fa rare aot, I do not think that 
any ipfarenas against the accused could 

be reasonably drawn. The fact that he 

1 % 


% 
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had expressed his opinion that without 
influence hia (or one’s) chance in respeofc 
of ' the tenderB ' wonld not b3 worth 
•onsideriog is not sufficient, in my opinion, 
to alter the oharaoter o£ his statement. 
It is not suggested that his cousin bad 
anything to do with the tenders and it is 
•lear that his cousin was the person 
benefited by the restrictive conditions ai to 
hia bnilding having bsen removed. On 
the statements made by the accused at the 
interview the theory that his cousin may 
have thought of giving R«. 5,000 is perfectly 
possible, and, unless by implication or io terms 
that suggestion can he said to be excluded by 
the evidence in the ca3e, I do not see 

how it could be said that the sum mentioned 

at the interview bad aoy reference to any 
fature act in respect of which the charge 

is framed. 

There is a further difficulty in the way 
of the prosecution. It is not a neooseary 
inference from the conversation between 
the accused and the complainant that the 
cousin proposed to give the sum for an 
improper purpose, that ie, as a motive or 
reward for aDy favour having been shown 
to him by the complainant in the exercise 
of his public functions. The benefit, which 
he got from the removal of the restrictions 
on his building, was substantial, and there 
is nothing unlikely in his entertaining or, 
at any rate it is well within the range of 
reasonable possibility, that ho may entertain 
a desire to please the Commissioner without 
meaning to offer it as a motive or reward 
for his official acts. If the complainant 
had pursued the inquiry a little further 
and ascertained or elicited 6ome farther facts 
to enable him to ascertain that it was 
really offered as a motive or reward for 
showing some official favour and not for 
any innocent purpose, the case would have 
been different. But, as he says, he began 
to get suspicious about the accused’* in¬ 
tention since he had mentioned the ^word 
‘influence’. He at once called Mr. Kripa- 
lani, and when he came iu instead of allow¬ 
ing the asoussd to state what ha liked, he 
stated to Mr, Kirpalari that the accused had 
tffered him a bribe and asked the accused 
to repeat what he had stated to him already. 
The interview ended in a V9ry short time. 
The -accused was -very profuse in his apo¬ 
logies and admitted what he had stated 


to the complainant before Mr. Kirpaiani 
came in. I am unable to draw any in¬ 
ference against the accused from his omission 
to mention daring that short interval that the 
sum was really intended by his consiu for 
a contribution to some fund and for an 
innocent purpose. The accused saw that 
the complainant had already put a definite 
interpretation upon his conduct, and in 
the confusion of the moment, he might 
omit to mention what might be trae from 
bis point of view. Some persons in sash 
a condition may aot with coolness and 
composure and some may not : but I do 
not think that, in a Criminal ease it could 
b 3 fairly treated as giving him an oppor¬ 
tunity of explaining his position. He wae 
at once told to go ont : and though hia 
reluotance to move out promptly has been 
referred to by the learned Advocate-General 
as telling against him I do not think 
that the circumstance oan be treated ae 
having auy such significance. Thuc the 
accused had really his first opportunity at 
the trial to explain fc i3 position. The ac¬ 
cused has explained in his statement that 
his cousin wanted to contribute to one of 
the funds in which the complainant was 
interested, and that his information about 
it was incomplete and that he was nnder 
the impression that his cousin had spoken 
to the complainant about it. In short his 
defence is that his statement as to the 
sum of Its. 5,000 had nothing to do with 
a future aot of the complainant and that 
his enquiry about it was merely casual and 
on behalf of his cousin without the slight¬ 
est intention of offering it as a motive or 
reward for any offisial act of the com¬ 
plainant. This explanation is undoubtedly 
open to the criticism that it may be— and 
it is contended by the Crown that it is 

_ aQ afterthought and not true. Indeed 

if the case for the defence on this point 
rested on its bsing made ont that it waa 
true it might fail for want of evidence. 
But where the inference suggested by 
what happened at the interview is equivocal 
and where the explanation put forward by 
the accused is reasonably possible the theory 
of innocence cannot bs said to have been 
sufficiently negatived by the proseoation. 
The absence of the cousin from the.witness- 
box does not matter under the eireumstaneee. 

It wonld matter if the aooused had to. 
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establish affirmatively the truth of his 
allegation. In view of the fast that the 
complainant was interested in the collection 
of several fand*, it was particularly desira¬ 
ble for him to pat it beyond qusstion by 
farther inquiry that the proposed donation 
was not meant for any snob innocent 
purpose. 

Taking a general view of all the facts 
and circumstances of the oace, I think tne 
complainant was justifisd in feeling saspL 
'cions about the accused’s intention ; but he 
was not justified in inferring, as he did 
by the time Mr. Kirpalani arrived on the 
scene, that the accused had offered him a 
bribe of Rs. 5,000. The case for the pro¬ 
secution is not free from doubt and diffi¬ 
culty. On the whole I am not satisfied 
that there was aay offer of a bribe nor 
am I satisfied that there was any instiga¬ 
tion to the complainant to do something 
which is prohibited by section 161, Indian 
Penal Oode. It is not clear that the in¬ 
stigation, if any, was to make the com¬ 
plainant agree to accept or attempt to 
obtain the sum as a motive or reward for 
any official act. 

For these reasons I am of opinion that 
the appeal fails and must be dismissed. 

I desire to maks it clsar that I do not 
wish to be understood as approving of 
the conduct of the accuse! iu any sense, 
even taking it in the light most favoura¬ 
ble to him. All that I bold is that the 
facts necessary to constitute the offenie 
charged have not been made out, and 
that is all that I am concerned with in 
this appeal. 

N. H. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Criminal Rifcbmoe No, 319 op 1922. 

June 16, 1922. 

Present :—Mr. Justice Ryves, 
MANNU KHAN — 


versus 

OHANDI PRASAD and otbbbs— 

Criminal Procedure Code (Act V of 1698^, #. 260, 
whether applicable to enquiry under s. 107. 
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Seotion 260 of the Criminal Procedure Code is 
only applicable in a case instituted by oomplaint, 
or on information given to a Police Officer, or to 
a Magistrate whereupon a person is accused 
before a Magistrate of an “offence," and does not 
apply to an enquiry under section 107 of that Oode. 

Ram Sukh Rai v. Mahadeo Rai, 7 Ind. Cas. 290; 7 
A. L. J. 743; 11 Cr. L, J. 446 and Queen-Empress y, 
Lakhpat, 16 A. 366; A, W. N. (1893) 114; 7 Ind. Deo. 
(n. s.) 962, followed. 

Oriminal Reference made by the District 
Magistrate, Gorakhpur, 

JUDGMENT.—Manna Khan laid infor¬ 
mation before the Magistrate in consequence 
of which action was taken under section 107 
of the Oriminal Procedure Oode agaiuet a 
namber of persons. After enquiry, the 
Magistrate discharged these persons under 
seotioP 119 of the Oriminal Procedure Oode 
and held that the complaint made against 
them was vaxatious and frivolous, and 
ordered the complainant to pay them each 
Rs. 15 as compensation under section 2o0 
of the Oriminal Procedure Oode. On revi¬ 
sion before the learned District Magistrate 
he has referred the case to this Court with 
a reaommeodation that the order under 
section 250 be sat aside. Section 250 is 
ooly applicable in a c*se instituted by com¬ 
plaint or on information given to a Police 
Officer or to a Magistrate wherenpon a 
person is aconsed before a Magistrate of 
" an offenie. ” It has been held by this 
Court in Bam Sukh Rai v. Mahadeo 
Rai (1) that section 250 does not apply to 
an enquiry ODder section 107 of the Criminal 
Procedure Oode. That ruling followed an 
earlier ruling of this Court which laid 
down the same principle, vie., Queen-Em press 
v. Lakhpat (2). It seems to me that those 
oases are in point. I accordingly acospt 
the reference and direct that if the fines 
ordered to be paid under section 250 have 
been paid they be refunded, otherwise the 
order for payment is set aside. 

N. K. 

Order set aside , 


(1) 7 Ind. Cas. 290; 7 A. L. J. 743; 11 Cr. L. J. 
446. 

(2) 16 A. 306; A. W. N. (1893) 114; 7 Ind. Deo 
(N. a.) 962. 
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LAHORE HIGH COURT. 

Criminal Appbal No. 508 op 1921. 

December 23, 1921. 

Present : — Mr, Juatise Ohevis. 

KANSHl RAM— Convict—Appellant 

t ersus 

EMPEROR— Ribpondint. 

Penal Code (Act XLV oj I860;, s. 876— Rape- 
Conviction baaed solely on evidence of woman raped, 
whether justified. 

In cases of rape, where the proseoution evidence 
is not sufficiently strong to warrant a conviction, it is 
unsafe to conviot merely on the accusation of the 
woman who has been raped. 

Appeal from an order of the sessions 
Judge, Hissar, dated the 27th June 1921. 

Mr. Nanak Ohand Pandit , for the Appel- 

lanfc. 

The Government Advosate, for the Re¬ 
spondent. 

JUDGMENT.—The appellant,Kaoshi Ram, 
has been eonvistad of raping Musammat Maro 
and sentenced to three years’ rigorous im¬ 
prisonment and fine That Musammat Maro 
was raped by somebody there san be little 
rcom for doubt. The only difficulty in the 
oase is whether there is sufficient evidencs 
iuthe ease to sonviob.tie appellant of the 
crime. Musammat Maro’s story is that she 
was coming bask with three other little girls 
after collecting wo:>d for fuel when the 
offence was committed, Hakim and Ramzan 
are two witnesses who corroborate her. They 
ssy that they eame to the spot on hearing 
her cries and that ihe appellant then ran 
away, but the defenca has succ3eded in prov¬ 
ing enmity between both of these witnesses 
and the appellant’s family and the learned 
Sessions Judge himself seems rather to 
hesitate in relying on the evidence of these 
two witnesses. The learned Government- 
Advocite states that he himself does not rely 
on these witnesses and that in his opinion 
the ease rests simply on the evidence of 
Musammat Maro. If her evidence is to be 
believed implicitly the appeal roust fail, 
otherwise there is no good evidence to 
warrant a sonviofcion. The three little girls, 
who were with Musammat Maro at the time 
when the offence is alleged to have been 
•ommitted, state that nothing of the kind 
ocourred, and that they and Musammat Maro 
merely met the appellant who made them put 
down the wood which they had collected 
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from his field. The learned Sessions Judge 
thinks that these witnesses give evidense as 
dictated by their parents who have been won 
over by the appellant’s family. Th s, of 
course, is possible but there is no proof of 
their having been won over and I do not 
think a Court is justified in disregarding the 
fast that three witnesses for the proseoution 
utterly deny the fas(s alleged by the prose¬ 
cution. As I have already stated there can 
be little doubt that Musammat Maro was 
raped by somebody, for I am not prepared to 
hold that her father or anybody else fabri¬ 
cated her bodily symptoms in order to bring 
a fahe charge agaiost the appellant. When 
suth an offence has been sommitted it seems 
improbable that the real offender should be 
let go in orcer to implicate somebody else, 
and beyond the fast that an uncle of Mueam* 
mat Maro was evicted from some land belong¬ 
ing to the appellant’s father though he 
slearly alleged that he was an osoupancy 
tenant, there is nothing to prove enmity 
towards the appellant on the part of Afuiam- 
mat Maro’s family. At the same time I think 
it would be quite unsafe in sases of this kind 
to sonvist an individual merely on the 
aosusation of the woman who has been raped. 
It is not inoonteivable that the real offender 
may in some sases be screened, either because 
he has bribed the person aggrieved not to 
assuse him or besause the offender is a 
member of the same family as the person 
aggrieved. Several witnesses have appeared 
for the defence but their evidence has been 
re jested by the learned Sessions Judge on 
aosount of distrepaneies. Without relying 
on the evidense of the defense witnesses, I 
still think that the prosesution evidense in 
this case is not suffisiently strong to warrant 
a oonvistion, 

I, therefore, assept the appeal and, revers¬ 
ing the oonvistion and sentense, I asquit the 
appellant and order him to be released and 
the fine, if paid, to be refunded. 

N. K. 

Appeal accepted f 
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impirorV babu ram. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Obimival Rbfsbeiob No. 39 of 1921. 

October 25, 1921. 

Present:— Mr. Kanhaiya Lai, J. 0, 
EMPE ROE—Ooplairant 

versus 

BABU RAM— Accused. 

U. P. Municipalities Act (I[ of 1916J, s. 185 
—Infringement of sanction^—Alterations in size or 
number of doors. 

The mere raising of the plinth or making altera¬ 
tions in the size, position and number of the doors 
or windows of a house are not material alterations 
in the original plan, and consequently do not con¬ 
stitute an infringement of the sanction within tho 
meaning of section 185 of the U. P. Municipali¬ 
ties Act. 

Reference made by the Seaond Additional 
Sessions Judge. 

Mr. Adit Prasad , for the Aecased. 

JUDGMENT.—The raising of the plinth 
and the alterations made by the aeeused in 
the eize, position or number of the doors .or 
-windows eannot be treated as material altera¬ 
tions in the original plan so as to affeefc the 
Municipal Board. They eannot be treated 
as an infringement of the sanotion within 
the meaning of seetion 185 of the 
Mnnieipaltiee Aot (U. P. II of 1916). The 
buildings have been made on the area sovered 
by the sanction. The Overseer states that a 
portion of that land is nasttl but a dispute of 
that nature does not fall within the purview 
of section 185, if the area built on does not 
exceed that entered in the sanctioned plan. 

The recommendation is, therefore, ascepted 
and the sonviotion of the aoaused under 
asotion 185 of the Munisipalities Aot is set 
aside. The fine, if realised, will be refunded. 

K. H. . 

Conviction set aside. 


FATTA V. EMPEROR* 

LAHORE HIGH COURT. 
Criminal Appeal No. 20 of 1920, 
February 7, 1920. 

Present: —Mr. Justice Chevis, Acting Chief 
Judg3, tad Mr, Justice Le-Roesignol. 
FATTA AND ANCTUHR—CORV/CTS — 

Appellant s 

versus 

EMPEROR—Respondent. 

Approver , statement of, as to his accomplices — 
Corroboration, necessity of—Corroborative statemen 
made ajter long delay, reliability of. i . 


The statement of an approver as to who were his 
accomplices must bo corroborated by reliable 
evidence before it can form the basis of a conviction, 
[p. 829, col. 2.] 

Where the corroboration offered is the statement 
of two men who apparently knew something about) 
the matter from tho very beginning but refused to 
make any statement until the third day of tho 
Police investigation, tho statement must be regarded 
with suspicion and as not suflicionfc corroboration, 
[p. 829, cob 2 ] 

Appaal from an order of the Sessions 
Judge, Attack at Campbell pore, dated the 
18th December 1919. 

Messrs, Mir an Bahhsh and Badr-UiUPhn 
Kunshi , for the Appellants. 

Sardar Mahtab Singh, 8. B., Pablic Pro¬ 
secutor, for the Respondent. 


JUDGMENT.—Tho appellants Fafcfca and 
Khan Bahadur have been eonviated of the 
murder of Muhammad Khan and sentenced 
to death. They have appealed through 
Ocarsal and the case is also before ns 
for orders ds to confirmation of the death 
sentecca?. 

The d«r 06 as£d was murdered an the night 
of the 19/14th Oatobir last iu his own field 
of moth. His body was di'soavtred the next 
day and a report was made at the thana , 
whrch is six miles distant from the sosne 
of ths murder, by oEe Bahrain Khan, younger 
brother of the deceased, at 8 p. is. on the 
I4tb Ostobor. In hia report Babram Khan 
state 3 that at the time when the body ffM 
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discDVBrad Karam Khan stated that on the 
preceding night he wag in hi3 jauar Geld 
and that at dhriwela Mnhainmad Khan 
shouted ** Karam Khan and Kalandar, oome 
up, there are thieves,” and that he had 
gone to the spot whence the deceased shsufcsd. 
The reporter added that Karam Khan made 
no farther statement and that Kalandar, 
when Questioned, made no statement at all. 
The usual Pelioe investigafrioa began and 
Karam Khan and Kalandar wore, o2 ooufse, 
examined, but no information was obtained 
from them till the 17th of October when 
they made a statement to the Polio3 impli- 
eating the present appellants ar.d one 
Kheedad. Oa the same day Kboedad made 
a confession and was then offered a pardon, 
and on the 21ot Octobsr made a full state- 
ment before a First Glass Magistrate. The 
result was that the present appallanto were 
arrested and oommitted to the Court of 
Session. The approver, Khoedad, gives 
evidence to the effect that he went with 
the two appellants to steal mcth and that 
when they got to the field of tha deceased 
the deceased challenged them and then 
called out to Kalandar and Keram Khan. 
Fatta then threw a stone which hit the de¬ 
ceased over the eye and knocked him down, 
Kban Bahadur then picked up a saugal or 
pitchfork which wag lyiag by the doocased 
and Btruok him with the result that the 

sangal broke. 

Fatta then put his foot over the neok of 
the deceased and *ho approver held down 
his legs and so they killed him. The ^ ap¬ 
prover says that the murder was committed 
because Muhammad Khan bad recognised 
the thieves. The approver’s story goas on 
to eay that Kalandar’s dog then barked and 
they went back some 34 or 35 paces. When 
Kalandar and his dog oame up th ©7 told 
' him what had oaeurrad. Karain Khan then 
also came up and was fcold by Kalandar 
what had happond. Kalandar and Karam 
Khan on being urged promisad Dot to divulge 
the matter, and Khoedad and the appellants 
then went away, Fafiia carrying oil • the 
Tchaika (or choga) which had fallen from the 
deceased. Kalandar and Karam Khan give 
evidence to the effect that they came up to 
the spot after the raurdsr had (been com¬ 
mitted* Kalandar says ho learnt what had 
happened from Khoedad and the appellants. 


Karam Khan says that Kalandar told him 
what had happened in the presence of 
Khoedad and the appellants. The above is 
the only evidence against the appellants 
with the exception of certain evidence as 
to Fatta digging up the khalka belonging to 
the deceased, which was buried in a kassi 
near his bahk . The evidenoe as ts the 
khalka the learned Sessions Jndge discards 
regarding this evidence as not being credible. 
The Sessions Judge thinks that it is not 
likely that the deceased should have been 
carrying the khalka on his head as the 
approver says he was doing, and that one 
of the murderers should have thought it 
worth his while to oarry away the garment, 
and he notes farther that no mention of 
khalka is made in the initial report. 

We are of opinion that the evidence is far 
too doubtful to support a conviction. The 
approver may, of course, be telling the truth, 
and it is quite probable that he himself had 
a hand in the murder, but his statement as 
to who his accomplices were must be cor¬ 
roborated by reliable evidenoe before it can 
form the basis of a conviotion. The cor¬ 
roboration offered in this ease is the state¬ 
ment of two men who apparently knew 
something about the matter from the very 
beginning but refused to make any state¬ 
ment until the third day of the Police in¬ 
vestigation. The delay may, of course, be daft 
to their reluctance to implicate the appellants 
and Khoedad after they had promised not 
to give information, bat it is obvious that 
statements obtained after saoh a long delay 
must be regarded with suspicion; and these 
witnesses may possibly be screening them¬ 
selves at the expense of innosent men. On 
b 3 half of the prosecution it is urged that 
these witnesses bear no enmity to the ap¬ 
pellants and are related to them, but even 
ao the long delay in making their statements 
makes their evidence liable to grave suspicion. 
As to the recovery of the khalka we regard 
this part of the c*ae also with considerable 

doubt. 

t In our opinion there is no reliable cor¬ 
roboration of the approver’s statement and 
we agree with the three assessors in holding 
the case not proved. We accordingly accept 
the appeal and reversing the conviction And 
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Bentence we acquit the appellants and order 
them to be released. 

' B. N. 


Appeal accepted. 
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PATNA HIGH COURT. 

Criminal Revision No. 84 of 1922. 

April 12, 1922. 

Pretent :—Mr. Justice Adami, 

Thakur KRISHNA NABAIN SINGH 

AND OTHERS—PETITIONERS 

ter tut 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898J, s. 614, 
proceedings under—Civil proceedings—Forfeiture of 
bond —Prima facie proof of forfeiture , necessity of — 
Notice to show cause issued on Police report — Evi -. 
dence on oath taken afterwards — Proceedings , whether 
vitiated — Prejudice , question of, whether material . 

Proceedings under seotion 614 of the Criminal 
Procedure Code are of che nature of Civil proceed* 
ings, in which the provisions laid down in that 
seotion must be most carefully observed, [p. 831, col. 

*’"Under seotion S14 of the Criminal Prooedure 
Code, before issuing an order calling upon a per- 
son who is subjeot to a bond to show cause why 
be should not forfeit it, the Magistrate is bound 
to have before him sufficient proof that a good 

rUton exists for making the order and the section 


[1922 

requires that the grounds of such proof must be 
recorded, [p. 8J1, col. 1.] . . 

Therefore, where a Magistrate calls upon a per¬ 
son subject to a bond to show cause under section 
614, Criminal Procedure Code, merely on a Police 
report and takes evidence on oath after the 
order is issaed, he acts without jurisdiction, and 
the proceedings must be set aside even though, 
as a matter of fact, the person is not prejudiced 
in any way by the procedure adopted, [p. 83J, cols. I 

& 2 ] . / ' r. 

Hariram Birbhan, In re, 11 Bom. H. 0. B. 170, 
followed. 

• I ■ ? .* 

Application against an order of the Deputy 
Commissioner, Hazaribagh. . . 

Messrs. Hassan Imam and A. P. TJpadhya % 
for the Petitioners. 

Mr. B . L. Nandkeolyir , Assiitent Govern^ 
ment Advocate, for the Grown. 

JUDGMENT.—The petitioners in this 
ca3e were bonnd down in proceedings under 
eestion 107, Oriminal Procedure Code, to 
keep the peace for one year in Janaary 
1920. Later on in that year a complaint 
was laid before the Magistrate by the opposite 
party to the effect that the petitioners ware 
so asting as to canse a breach of the pease. 
The Magistrate did not treat this as an 
ordinary oomplaint but sent the matter to 
the Police for enquiry. The Police seem to 
have made an enquiry and to have submitted 
a report. On the 3rd of December 1920 
the Deputy Commissioner on reading 
the report- of the Polios stated that he wad 
of opinion that the facts disclosed justified 
the issue of an order on the petitioners to 
show cau3e why they and their sureties 
should not, nnder seotion 514 of the Oriminal 
Prooedure Code, forfeit their bonds of Rs. 200 
each. The Deputy Commissioner ordered 
that the case should be transferred to a 
Deputy Magistrate for disposal after issue 
of notice. A notice accordingly was issued 
to the petitioners asking them merely to 
show cause why their bonds should not bs 
forfeited. 

The petitioners duly answered and the 
Police were directed to produce wito6s>ea 
and th9se witnesses when produced ware 
examined and cross-examined in the pre¬ 
sence of the petitioners. Daring the course 
of the proceedings the Dapaty Magistrate 
who was hearing the case considered whe¬ 
ther he should frame charges against the 
petitioners uudar certain seobions of the 
Penal Code. After the examination of 
the witnesses produce! by the Police thf 
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petitioners oalled no evidence and then the 
Depnty Magistrate drew np an order find¬ 
ing that the petitioners had committed 
breath of the peace and directing that their 
bonds should ba forfeited. An appeal was 
made to tbe Deputy Commissioner who 
upheld the finding of the Deputy Magis¬ 
trate. . . 

The orders of the Deputy Commissioner 

and the Deputy Magistrate are assailed 
before me on the ground that they were 
passed without jurisdiction. Mr. Ha9an 
Imam’s contention is that the wording of 
section 514 shows that, before issuing an 
order calling upon a person who is sabjeoi 
to a bond to show cause why he should not 
forfeit it, the Magistrate is bound to have 
before him sufficient proof that a good reason 
exists for making the order and the section 
requires that the grounds of such proof 
must be recorded. In the present case the 
petitioners were merely called upon to 
show cause on the Police report which had 
been submitted to the Magistrate, and evidence 
was taken on oath after the order had issued. 
Section 514 lays down that it must be proved 
to the satisfaction of the Court that the 
bond has been forfeited and the Court shall 
record the grounds of such proof, and it is 
after such grounds have been recorded that 
the person hound by the bond may be 
called on to show cause why the amount 
should not be paid. The contention of Mr. 
Hasan Imam is supported by the case in 
Bariram Birbhan , In re (i). There it is clearly 
laid down that the Magistrate cannot have 
jurisdiction to issue an order to show cause 
under section 514 until it has been proved, 
and proof has been afforded by evidence 
recorded on oath, that there is justification 
for forfeiting the bond; there must be 
prim a facie proof that the bond has been 
forfeited. It ie quite clear, I think, that 
in the present case the Deputy Magistrate 
treated the case as a criminal case and 
this is shown by his doubt as to whether 
oharges should be framed. Proceedings 
under section <514 are of the nature of 
Oivil proceedings, and it has baen more than 
once laid down that the provisions of sec¬ 
tion 514 must be most carefully observed. 
I do not think that, as a matter of fact, tbe 
petitioners were in any way prejudiced by 

(1) 11 Bom. H. 0, R, 170. 
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the procedure adopted by the Deputy Com¬ 
missioner, but there has been a failure to 
carry out the express provisions of the law, 
and the Deputy Magistrate acted without 
jurisdiction in failing to record proof before 
he issued notice to show caus9 ; and on this 
ground I muct hold that the petitioners are 
entitled to have the proceeding* set aside 
and the amounts, that they paid as forfeited, 
refunded to them, 
u. h, 

Rule made absolute. 


LAHORE HIGH COURT. 

Criminal Revision No. 416 or 1921, 

August 13,1921, 

Present: —Mr. Justice Martineau. 

KARURA —Complaisant—Petitioner 

tersus 

MAM RAJ and others—Accused — 

Respondents. 

Penal Code (Act XLV of 1860J, a. 861 —Minor 
brother—Complaint for kidnapping of sister. 

A minor brother cannot be the guardian of hie 
sister, and, consequently, cannot lodge a complaint 
for kidnapping under section 361 of the Penal Code, 

Petition, under eeotions 435/±3 9, Criminal 
Procedure Code, for revision of an order of 
the District Magistrate, Hissar, dated the 25th 
May 1920, affirming that of the Magistrate, 
First Class, Hissar, dated the 7th April 
1920. 

Messrs. Raj Krishan and Nanak Ohand , 
Pandit, for the Appellant. 

Lala Rargopal , for the Respondent. 

JUDGMENT.—Allegation is that a girl, 
named Pato, was kidnapped by her step- 
mother, Nimbo, from the guardianship of the 
complainant, who is Pato’s brother. The com¬ 
plaint has been dismissed, and the complain¬ 
ant has applied for revision.. 

The complainant is a minor, being about 
16 years of age, and no authority has been 
eited before me to show that a minor 
can be the guardian of bis Burter* ■ 
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The complaint waa rightly dismissed, and £ 
dismiss this application. 

H. H. 

Petition dismissed. 


LAHORE HIGH COURT. 

Criminal Rsvisio* Petition No. 596 of 1922. 

Jane 26, 1922. 

Present : —Mr. Jaetiae Broadway. 

BHAG SINGH— Accused—Petitioner 

versus 

EMPEROR, through CHANAN SINGH— 

Complainant—Reapowdbbt. 

Criminal Procedure Code (Act V o) 1898^, s. 195— 
Sanction — Munsif e.cercising Small Cause Court powers, 
whether subordinate to District Judge. 

A Subordinate Judge or a Munsif exeroising the 
-powers of a Small Cause Court is subordinate to a 
District Judge for the purposes of section 195 of 
the Criminal Procedure Code. 

Lalji Tewari r. Emperor, 52 Ind. Cas. 193? 4 P. L. 
J. fi09« (1919) Pat. 329; 20 Or. L. J. 677 (F. B.), 

followed. 

Petition, nnder section 195 (1) ( 6 ) of the 
Criminal Procedure Code, of revision of an 
order of the District Judge, Ludhiana, dated 
the 17th March 1922. 

Mr, O. S. Saiariya, for the Petitioner. 

Mr. Shamair Ohand , for the Respondent. 

JUDGMENT.—It appears that in a 
certain Small Canee suit between Chanan 
Singh and Badra, the latter, produced a 
certain receipt for Rs. 20 in his defence. To 
prove the receipt he gave evidence himsslf 
and put one Bhag Singh into the witness- 
box to support it. 

Apparently this document was held 
to be a forgery by the learned .Munsif* 
who tried the case as a Small Oause. 

Chanan Singh applied to..’ that: officer’s 
successor for eanotion to prosecute Badra and 
Bhag Singh under sections 455, 471 and 193, 
Indian Penal Code, 

This application was refused on the ground 
that the eaid successor had no power to 
entertain the same. 


Chanan Singh then msved the learned 
District Judge who accorded sanction, 

Bhag Singh has now come up to this 
Court in revision and for him Mr. Salariya 
has attacked the order of the learned Dis- 
triot Judge oh two main grounds. 

Firstly, it wes contended that the District 
Judge had no jurisdiction to accord sanc¬ 
tion inasmnsh as the .Small Cause Court was 
not subordinate to the District Court. 
Reliance was placed on Snkhieo 8ingh v. 
District Magistrate of Mueaifarpur (1). . That 
authority, no doubt, supports this contentiofl f 
but it waii ep3cifically overruled by a Fall 
Beach ef the game Court (Patna) in Lalji 
Tewari v. Emperor ( 2 ) where it was held 
that a Subordinate Judge or Munsif exercis¬ 
ing the powers of a Small Cause Court is 
eulnrdinafce, for the purposes of section 195, 
Criminal Procedure Code, to the District 
Judge >Thai case is on all Tours with the 
present and 1 hold, therefore, that the. Dis¬ 
trict Judge has not acted without jurisdiction, 

I declined to go into the merits of the 
matter as I considered it inadvisable to 
eioref3 any opinion that might in any way 
influence the Trying Court. 

. „ Mr. Salariya’s next contention was that 
the Distriot Judge was wrong in sanction¬ 
ing the prosecution of the petitioner for 
effanees, under sections 465 and 471, 
Indian Penal Code. Here, il consider, 
he »b on firmer .ground. Sub-elaure 1 
(c) cf section 195, Criminal Procedure . 
Code, relates to offences covered by theca 
sections committed by a party to the pro¬ 
ceeding or 6aii, Bhag Singh was not a 
party bat a witness and, therefore, sub- 
clause 1 (c) did not apply to him. ; 
r I, therefore, asoopt this petition in so far 
as to eliminate from the sanction to prosecute 
tho petitioner so much as relates to offences 
nnder seotior.s 4S5 and 471, Indian Penal 
Code. In other respects, the order of the 
Court below will stand. , 

• K. k.. \ ' 

Petition accepted. 

(1) 38 Iud. Cas. 764; 2 P. L. J„ J; 18 Cy. L. J. 370. 

(2) 62 Ind. Cas. 193. 4 P. L. J. 609; (1919) Pat, 

329; 20 Cr. L. J. S/7 (F. B.), ., ' 
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BOMBAY HIGH COURT. 

* Second Civil Appeal No. 3S0 op 1920. 

. . January 31, 1922. ; . . . 

Present Sir Norman Maole6d,K?., 

Chief Justice, and Mr. Justice Coyajee- 
ISHRAPPA GANAPHEGDE—Plaintiff 

' . . —APPELLANT 

f « s ( •* • Y 

venue 

KRISHNA PUTTA SHANKAR HEGDfl 

‘ AND OTHERS—DEP*HDAaT3-r-RKSF0M08NTI, 

' Hindu,'. Law — Partition' Family property Pu * 
chaser of one item, uihether can sac jor partition of 

that item^Qeneral partition. ' • 

It is not competent to a, purchaser-of a particular 
Item of joint family property to suo for a partition 
Of 'that particular item^Mvithout suing for partition 
ia whioh? the • whole-•.’family property would be in- 
eluded and a^the: neoessary parties joined. LP- 

^Where"the whole of.the : family, property - has 
heeA : conVeyed to’strangers whether by joint action 

members of the family' or by separate 
Stione against which no dispute is raised,.arsuit 
m^ lie b^ one. stranger against another 
f 0 /the partition of a particular item, of property 

ih dispute. Cp. 833, col. 2 3 ; , 

Sesond appeal from a decision of ^ District 
Jadge, Kanara,.in Appeal No,82 oM.919, 

confirming the de.ree passed by the Subo^ 

dinate Jodge at Hpnavar. in Civil Sait 
No. 202 of 1918. , ■ „ , 

Mr. O'. P. Murdisjiwur.iar the Appellant. 
Mr. itilijanth Aimaram, for the Respond- 

^ ' JUDGMENT. 

' Macl^OD, O. J.—The pliintiff sued for a 
partition of the plaint strip of land and separa¬ 
tion of his two-thirds share, planning tiM 


tionot l>is two-thirds share, alaimmg tit.a 
under a stle by defendants Nos. 3 and 4 
Of their two-thirds interest to the plaintiff 
in the enit properly. Defendants Nos 3 

and 4 were members pf » I°‘ nt 
listing of themselves together with defend; 
ants Nos. 2 and 5. who were jointly intoreit- 
ad to the extent of one-third. After the spa 
by defendants Nos. 3 and 4 to the P la,nt, “> 

thri se.ond defendant as manager of the 

family sold the plaint strip to the Bre, 

^IiTthe Trial Court the first defendant 
endeavoured to prove that there had bsen a 
eale to him of the plaint strip by defendant 
No. 2 prior to the date of the eale to the 

plaintiff of two-thirds of the propsrty by 

defendants Nos. 3 and 4. Tbie issne was 

found ft gainst him, . 

Then the first defendant slaimed that 

53 


defendants No^. 3 and 4 weri*'esfoTtfWd from 

exiling the plaint strip or an interest therein 

to the plaintiff, apd that issue was found in the 
Trial Court in the affirmative, and the suit 
was dismissed, on the ground that the plaint- 
iff’s suit for partition o! epeoifii property 
•ould not lie without, suing for ,a general 

partition, . , 

In appeal the learned. Appellate Jndge 
cDnaidered that the suit could lie. The. first 
defendant claimed to _ have purchased the 

iutere 3 fc of the whole undivided family : 

“The plaintiff so far agreed with him to 
say that he had purchased all that remained 
of the joint family interest after the plaint¬ 
iffs own purchase had taken effect, .11 
was, therefore, common ground.that the joiot 
family had bean altogether ousted. I he 
contest was bstwaen two strangers. .Thera 
was no reason why such strangers coall not* . 
without instituting a general suit for partis 
tion of the entire family property, maintain 
an action for the partition of the frac¬ 
tion which was in dispute bafcween them. 

Now, there may be cases in w.hich one CO- 
parcener purport, to convey hie intersstin a 
pirtieular item of family property to. » 
stranger, while the other eo-paroener (taking, 
the simpleet case, of two so-paresners) Bella, 
his interest in the same proparby to. 
another stranger. In snoh a ss.a . ml 
might lie by one stranger against the, other, 
for partition for that itsm of the family, 
property' whi.h had bean wholly d.spoaed 
of by tba persons who wars entitled to it. 
Bat sash an astinn. between atrangere in 
! roy opinion, ehoald only ba allowed in the 
: riery plainest of cases, when it has baen 
proved that the whole of the family interest 
in the proparty has bean disposed of either 
; by joint action between the members of the 
family or by separate astian3 agftin9t. wnica 

, uo dispute has bssn railed. t 

In this case the first defendant claims to 

i ba entitled to the entire strip of land in 
t dispute under hie eale from tbs eeeond 
defendant who appaar, to hava pold a« 
t manager; ppd assuming that this lOaint 
a strip had entirely goae out of the family, 
t skill the qu03tion might arise wneJier the 
e firet defendant was entitled to the whole 
y or only to the share of his vendor That 
a question has never been raised in the enit. 

A.oordingly, there is no ev.denee to show 

it that the alienation hy the aoeond defendant 
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of the whole atrip was competent. The 
learned Appellate Judge, however, although 
he considered that the suit wculi lie, dis- 
miesed it on the groand that the third aod 
fourth defendants were estopped b/ their 
•ondnet in disputing the sale effected by 
Ihe second defendant. I do not think the 
ground on which that estoppel was found 

to be effective will stand the light of an- 
alysis. 

But, apart from that, it seems to me that 
the plaintiff a satt was not competent. It 
is true that all the members of the joint 
family are parties to the suit. But the 
question whether the suit .onld be C3 n- 
verted into a general suit for partition has 
never been raised, and it is mu.h bstler 
that the jUintiff, if be wishes to proceed 
further, should 61e a general partition 
a.tion, rather than .01 fuse the issues by 
•hanging the nature of the present suit 
The dealings by members of a joint family 

Zhnla f ehar6S 6ither in ‘te 

whole of the family property, or in parti . 
oular items, ne.essarily lead to a .on- 

e.derable amount of sonfusion. It cannot 
be said that any so-par.ener la, a particular 
•hare in any item of the family prop . 

erty. He h.a only an undivided share 
m the whole of it. and although it may 
be taken as settled law now that a .o-par- 
cener can sell hie own intsreet in the 
joint family property, the relief given to 
the purchaser by the Courts , an only be 

given by way of a snit for a general partition 
See Pandu Vttho.i v. Gama Bamji ( 1 ). 

ik i ' D f S Vo\ a U i a ‘ Rarrida W‘l V. Valabhda, 
Bhanbardat (2), defendants Nos. 1 to 4 

beeame pur.ha.era at a Oourt-eale in execution 

nf two J tt a8a,D, ‘ the fif,h defendant 
?* *T°. , of , th .f Propei tiee belonging to 
the joint family The plaintiff, a minor 
thereupon brought a .nit against his father 

lengths ' r 8Dd “ e de.ree-holders „ 
well as theaustion.purchasers for a deslara- 

tion that the plaintiff’s half share in the 

two properties did rot pass to the ap.tion! 

purchasers, and for possession of his half 

share on equitable partition. It was held that 

the »on s interest did not pass to the pur- 

shasers at the Oourt-sale, and it was also 

held that the auction-purchasers should be 

allowed to file a suit against the plaintiff 


for a general partition of the entire family 
properties. 

The result must be that the plaintiff’s 
suit as purchaser from defendants Nos. 3 
and 4 for partition of this particular item 
of family property cannot lie, and we 
think that fche order dismissing the plaint* 
iff a suifc ehoold be confirmed, expressing 
onr opinion that there is nothing to pre¬ 
vent the plaintiff from endeavouring to 
vet advantage of his sale from defendants 

N°s 3 and 4 by filing a suit for a general 
partition. 

OoTijES. J —I agree in holding that the 
p.amtiff in this ease is not entitled to 
demand by partition his vendors’ alleged 
two thirds share in this particular item of 1 
joint family properly. Ifc j 8 dear on fche 
facts that the plaintiffs vendors are cnly 
two ont of four co-parceners owning con¬ 
siderable undivided property. As such 
•o-parceners they are not entitled to say 
that they have a right to a specific ehare 
in any particular portion of the joint 
family estate. And a purchaser of their 
unascertained share cannot irs sb upon the 
possession of any definite piece of property.' 
The remedy of the purchaser lies in a suifc 
to have that; share and interest ascertained 
by instituting a luifc for general partition 
m which the whole of the joint family 
property should be included, and all ne#ea- J 

p ^ Yn B r j0iDed r Fandu Goma 

Bamji (1). In a suit of that nature the 

Court, in mskirg the partition, would 

endeavour to give effect to the alienation, 

and so to marabal the family property 

amongst the fo-parceners as to allot that 

portion of the family estate, or so much 

of ,t as may be just” to the pur.baser: 
Udaram Sitaram v. Ear,u Panduji (3). 

a 

W. C. 1. 

Decree confirmed, 

(8) 11 B. H C. B. 76. 


(1) 60 Ind. Cas. 765; 43 B. 472; 21 Bom L 
\2) 46 Ind. Cae, 183, 43 B. 17; 20 Bom. L. B, 


R. 213. 

473, 
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Appeal from the Calcutta High Court. 

July 19, 1921. 

present :—Viscount Cave, Lord Shaw 
and Mr. Ameer Ali. 

SECRETARY of STATE for INDIA 
in COUNCIL— Appellant 

tarsus 

MAHARAJA of BURDWAN— 

Respondent. 

Bengal Alluvioit and Diluvion Act (IX oj 
6, 6— Land revenue, assessment o/—Churs and islands 
formed in rivers after Permanent Settlement—Bengal 
Land Revenue Assessment (Resumed Lands) Regulation 
(II of 1819), ss. 3, *1. 

AU churs and islands in rivers flowing through, or 
opposite to, lands belonging to the zemindaris in 
Bengal which have been formed since the Decennial 
Settlements (made permanent by Regulation I of 
1708) are liable to assessment under the Bengal 
Alluvion and Diluvion Act [p. 840, col. 1-3 

The intention and effect of Act IX of 1847 was 
merely to alter the machinery by which lands gained 
from the sea or rivers by alluvion or dereliction 
were to be assessed, and not to subject to assessment 
any lands which would not have been liable thereto 
under the law in force at the time when^ the Act 
was passed; and, accordingly, a question raised as to 
the assessability of churs must be determined by 
reference to tno pre-existing law and particularly 
to Regulation II of 819. [p-887, col. A] 

Secretary of State lor India v. Fuhamtdannissa 
Begum, 17 I A. 40; 17C. 690; 5 Sar. P. C. J. 391; 8 

Ind Deo. (n. s ) 983, followed. 

' The effect of Regulation TI of 1819 is to declare 
that all churs newly formed since the Decennial 
Settlement, though upon a river-bed which is 
recognised as the property of the owner of an estate, 
Are to be treated as land gained since the Settlement 
and consequently unsettled at the time. This 
express provision cannot be excluded merely y 
showing that the river-bed from which the churs 
have been thrown up was* at the date of Settlemen , 
the property of the zemindar and that the Settle- 
xnent was imposed upon the zemindari as a whole. 
The ownership of the bed may determine the pro¬ 
prietary rights in the churs ; but property is one 
thing and assessability is another. The Regulation 
declares in terms that new churs are to be included 
In the category of unsettled lands, and contains 
no exception for churs formed upon a river-bed 
Belonging to a settled estate, [p. 838, col. 2; p. 839, 

©oh l.J . 

The expresa provisions in section 31 of the Ranie 

Regulation II of 18.9 that waste land shall not be 
the subject of an additional assessment when 
brought into cultivation, when contrasted with the 
provisions of section 3 of the same Regulation as; to 
newly formed churs and islands, affords further 
Support to the view that the Legislature intended to 
put such churs upon a different footing from the 
waste lands and to make them liable to assessment. 

£p. 889, col ».3 _ , 

A river-bed cannot be treated as waste land so as 
to come within the protection of seotion 31 ot 

Regulation II of 1819, £p. 889. ool, 2.] 


Lapez v. Muddun Mohun Thakoor , 13 M. I. A. 46/, 

14 W R. P. C. 11; 5 B. L. R 521; 2 Suth. P. O. J. 
336; 2 Sar. P. C. J. 594; 20 E. R. 625, Land Tar, 
Commissioners v. Central London Railway Company, 
(1913 > A C. P64; 82 L. J. Ch. 274; 10* L. T 690; 77 J. 

P. 289: 11 L. G. R 693; 57 S. J. 403: 29 T. L. R. 395 
and Attorney-Gener al for British Columbia v. Attorney- 
General for Canada , (1914) A. 0. 163 at p. 15*; 83 L. 

J. P. C. 169; 110L. T. 484; 30 T. L. R. 14t, distin¬ 
guished. 

Consolidated appeal* from judgment* and 
detree* of tbe High Court, Calcutta (Fletcher 
and Hada, JJ.), dated the 22nd May 1918, 
reported ae 46 Ind, Cas. 305, modifying 
the detrees of the Subordinate Judge, 
Bardwan, and reversing those of the Dis¬ 
trict Judge, Bankura. 

Mr. Dunne, K. G. and Mr. Kenworthy Brown, 

for the Appellant. 

Mr, DeGruyther , K. 0. and Mr. Dube , for 
the Respondents. 

JUDGMENT. 

Viscount Cave —These are consolidated 
appeals from detrees mad* by the High 
Court of JodCature at Fort William in 
Bengal in four sui's. Of these suits three 
were brought by the Maharaja of Burdwan, 
with whose ansestor the Zemindari of Bard- 
wan was permanently settled in the year 
1793; and the fourth by the Zsmindar of 
Maliare, with whose predecessor that Zemin¬ 
dar! was similarly settled in the same 
year. The sauces of action in all the 
four suits were similar in character. The 
lands somprised in the Zemindari of 
Burdwan are in part traversed and in part 
bounded by two rivers, the Damod*r and 
the Darakeahwar ; and the Maliara lands are 
similarly bounded by the first-mentioned 
river. Sinie the date of the Settlements 
a large number of Churs (or sandbank*) 
and island* have been thrown up in these 
rivers ; and the Revenue Authorities, pur¬ 
porting to act nnd*r Act IX of 18.7, 
recently caused a Deara Survey to be made 
of these Churs and islands (hereafter for 
the sake of brevity referred to as Chur*) 
and assessed them with reveoue, and on the 
refusal of the Zemindars to aciept a Settle¬ 
ment, settled them with third parties. 
The Zemindars disputed the right of the 
Government to make sush an assessment 
and claimed to be tbe owners of the Churs 
where they lay opposite to their settled 
lands and to be entitled to hold them as 
part of their settled property free from any 



! 536 INDIAN OASES. [l92i 

SECRETARY OF STATE FOR INDIA V. MAHAAiJA OF BUBDWAN. 


additioral assessment; sud it was to estab¬ 
lish this c]a>m that these snits were 
brought. Tlie decision of the Subordinate 
Judge of Burdwan in suits brought by the 
Maharaja was partly for and partly against 
bis ola.ru, while the decree of the Distiiofe 
Judge of Bankura in the Maliara euil 
■was wholly against tbe Zemindar. On 
appeal tbe High Court desided all the 
suits in favour cf the plaintiffs, and there¬ 
upon these appeals were brought by tbe 
defendant, tbe Secretary cf State for India 
in Council. 

The evidence in the snits is volumi¬ 
nous, but the material facts may be 
shortly s'ated ; and for this purpose it 
will be sufficient to refer to the facts in 
the first two suite orly, vie,, those brought 
by the Maharaja of Burdwan with reference 
to the Churs in tho river Damodar ; for 
it is common ground that the decision in 
these two suit3 must determine the result 
of the otbertwo soils also. 

The Damcdar is a river of come width 
but little depth flowing into the Hooghly 
near Gurchumbcok. For a distance of 53 
Tidier, lie., from Theraut to Basna, it 
forms tbe southern boundary of lands be¬ 
longing to tbe Zemindari of Burdwan ; and 
for the, next 91 miles, vie., from Basna to 
Gurchcmbook, it rnns through the lards 
of that Zemindari, which accordingly adjoins 
the river on both banks, except that a 
few of tbe riparian Mouzabs were some 
time sinoe sold for arrears of revenue and 
no longer belong to the Zemindari. From 
Gurchumbook up to Ampta,—that is to cay, 
for a distance of about 14 mile 3 —the river 
is navigable at all seasons of the year ; 
but beyond the last-mentioned point it is 
navigable at certain seasons only ; and for 
present purposes may be treated as con- 
navigable. The Maharajas of Burdwan ap. 
pear to have fishing rights in the river 
and to own certain private ferries upon 
it. They algo at one time levied tolls on 
boats passing up and down the river; but 
these tolls were abolished by the Govern¬ 
ment in the year 1772, that is to say, be¬ 
fore Ibo date of the Decennial Settlement— 
»Dd have net since been levied. 

For seine time before 1791 yearly Set¬ 
tlements were effected with the susceiaive 
Maharajas, and it appears that on the 
occasion of one of these yearly Settlements, 


vie, that for the year 1772, a deduction 
was made for uadi sikasti , or diluvion by 
river. The kabuliyat relating to the Settle¬ 
ment of 1788 is produced ; and by this 
document Maharaja Tej Chandra, who is 
therein described as ‘ Zemindar of Pergunnah 
Burdwan, eta., in the Province of Bengal/* 
accepted the sum of Rs. 40,15,1C9 2. 
as the revenue for the settlement of "the 
said Chuckla/’ and agreed to aultivate the 
land and to raise no objection to paying the. 
revenue on the score of inundation, of the 
lands being washed away by the river, eta. 
In 17£0, when the Decennial Settlements 
were introduced, difficulty was experienced 
in effecting an agreement with the Maha* 
raja, with tbe result that some Mouzahs 
were sold by Government to raise arrears 
of revenue ; bat ultimately in 1791 a settle* 
ment for nine years was agreed upon. 
No sanad or kabuliyat relating to this 
important Settlement bas been pro- 
dnoed, but its terms are evidenced by estate* 
ment headed ‘‘Dowl Bnndbust or Particular 
Statement of tbe Jumma of Pergunnah 
Burdwan payable yearly by the Zsmindar 
Maharaja Tej Chandra Bahadur for nine 
years from tbe baginning of the Bengal 
year 1198 to the end of 1206, or from 
the 10th April, 1791, to 11th April lSOO.” 
This statement contains the items making 1 
up the sum of Rs. 40,15,109-2, speci¬ 
fied in tbe kabuliyat for the year 1788, 
and after csrtain deductions for sayer 
abolished, lands sold for arrears of revenue,' 
and other matters, brings cut the total re* 
venue payable by the Zemindar during 
the nine years at Rs. 32,33,892 per- 
annum. No reference is made to the river¬ 
bed ; and it was found by the Subordinate 
Judge that, while the income from tbe 
fishing and ferrying rights was included 
in the assessment, no part of the bed wee 
included in aDy of the settled Pcr- 
gunnabs and Mouzahs. Indeed, it is plain > 
that in arriving at the revenue for the 
purposes of this Settlement the bed of tb« 
river was not taken into acoonnt. It is 
this Settlement which was made permanent 
by Regulation I of 1793. 

Upon these and other like materials the 
Subordinate Judge came to the conclusion 
that the whole bed of the river where it ran - 
through the Zemindari lands, and the bod ¬ 
ed medium jilun a • aquas where it bounded . 
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those lands on one side only, was the 
property of the Zemindar, and aosordingly 
that the Ohnrs formed on these parts of the 
.river*bed belonged to the Zemindari ; bnt 
as to the effect of the Permanent Settle* 
meat he drew a distinction. He held 
that, the Zemindari having bean settled as 
“the said Chuckla”—that is to say, as a 
oompaot estate—in the year 1788, and (as 
.he assumed) also in the year 1791, the 
Settlement intlnded and covered the river¬ 
bed where it was bounded on both sides 
by the Zemindari lands and that the 
Chars formed on this part of the bed 
ooald not be the subject of an additional 
assessment under the Act of 1847 ; but as 
to that part of the river which was bound¬ 
ed on on9 bank only by the Zemindari 
lands, he held that the bed of the river 
ad medium tilum , being included in the ad¬ 
joining lands by presumption of law only, 
waa not tovered by the Settlement, and 
•that the Chars since formed on this part of 
the bed were liable to assessment as 
unsettled land. On appeal the High Court, 
.while upholding the findings of the Subordi¬ 
nate Judge a9 to the proprietary rights 
of the Zsmindar in the river bed and Chars, 
rejected the distinction drawn by him as 
to the effect of the Permanent Settlement, 
and held that the Zemindar was entitled 
to hold all the Chars in dispute as part 
of hie permanently settled lands and free 
from further assessment. The appeal is, 
therefore, brought as to all these Cdurs. 

In dealing with this appeal their Lordships 
ascent the concurrent findings of tbe Courts 
as to the ownership of the bed of the river 
and of the Chur3 formed upon it since the date 
of tbe Settlement, and the assumption of the 
Subordinate Judge that the Decennial Settle- 
meat of 1791 (which was made perm meat 
in 1793) was similar to the settlement 
evidence by the kabuliyat of 1788 in as* 
8?Bsing the Zemindari as a whole. They 
also pat aside for the moment the subordi¬ 
nate arguments founded on the facts that 
some of tbe riparian Mouzahs had bsen 
alienated before the Settlement, and that 
the lower part of tbe river waa navigable *, 
and they . proceed . to consider the important 
question of law, whether on the facts as 
found the Revenue Authorities were entitled 
to assess .the newly formed Chars to re- 
yenae .as being , Vland added to the estate’ 1 


within the meaning of section 6 of Act 
I £ of 1847. It has already been deoided 
by the Board in Secretary of State 
for India v. tahamidannista Begum (1), 
that the intention and effect of the Act 
of 1847 wa9 merely to alter the machinery 
by which lands gained from the sea or 
rivers by alluvion or dereliction were to 
ha assessed, and not to subject to as* 
se3sment any lauds which would not have 
been liable thereto under the law in force 
at the time when the Act was passed ; and 
aicordingly the question raised ae to the 
asseasabilifcy of the Chora in dispute must 
be determined by reference to the pre¬ 
existing law and particularly to Regulation 
II of 1819. 

Regulation I of 1793, by which the 
Decennial Settlements were made perma¬ 
nent, declared (by Articles III) to the Zemin¬ 
dars and other proprietors of land with 
whom a Settlement had been concluded that 
“at the expiration of the term of Settle¬ 
ment no alteration will be made in the 
assessment which they have respectively 
engaged to pay but that they and their 
heirs and lawful successors will be allowed 
to hold their estates at suoh assessment for 
ever.” The main purposs of thii declara¬ 
tion appears from Article VI, which con¬ 
tains the following naragraph :— 

“The Governor-General in Council trasts 
that the proprietors of land, sensible of 
the benefits conferred upon thsm by the 
public assessment being fixed for ever, 
will exert themselves in the cultivation of 
their lands, under the certainty that they 
will enjoy exclusively the fruits of their 
own good management and indaatry 
and that no demand will ever be 
made upon them, or their heirs or suc¬ 
cessors, by the present or any future 
Government, for an augmentation of the 
public assessment in consequence of the 
improvement of their respective estates,” 

Regulation XIX of 1793, which deals 
mainly with alienated lands, contains the 
following recital showing the origin of the 
Settlements for revenue:— 

“By the ancient law of the country 
the ruling power is entitled to a certain 


(1) 17 I. A. 40; 17 0, 690; 5 Bar. P. 0. J. 391j g 
Ind, Deo. (n. a,) 933. 




INDIAN OASES. 




SECRETARY «F STATE FOR IWDIA 0. MABARAJA.OV B¥RDVfA» 


proportion of tbe produce of every bigah 
of land (demandable in money or kind, 
aciording to local custom), arises it trans¬ 
fers its right thereto for a term or in 
perpetuity, or limits tbe publis demand 
upon tbe whole of tbe lands belonging to 
an individual, leaving him to appropriate 
to bis own use tbe difference between tbe 
value of sush proportion of the prodrse 
and tbe 6um payable to tbe publis, whilst 
he continues to diccharge the latter.” 

Regulation II of 1819, whioh is express¬ 
ed to be passed for (among other things) 
defining the right of Government to the 
revenue of lands not inoluded within the 
limits of estates for whioh a Settlement 
has been made, contains (in section 3) the 
following provisions :— 

First—It is hereby declared and en¬ 
acted that all lands whioh, at the period of 
tbe Decennial Settlement, were not included 
within the limits of any Purguonah, Mouzah or 
other division of estates for which a settlement 
was concluded with tbe owners, not being 
lands for which a distinct Settlement may 
have been made since the period above 
referred to, nor lands held free of assessment 
under a valid and legal title of the nature 
specified in Regulations XIX and XXXVII, 
1793, and in the corresponding Regulations 
subsequently enacted, are and shall be con. 
sidered liable to assessment in the same 
manner as other uasettled mahals and 
the revenue assessed on all such lands, 
whether exceeding one hundred bighas or, 
otherwise, shall belong to Government.” 

11 Second.—The foregoing principles shall 
be deemed applicable not only to tracts of 
land inch as are described to have been 
brought into cultivation in the Suuderbuus, 
but to all Churs and islands foimad since 
the period of the Decennial Settlement, and 
generally to all lands gained by alluvion 
or dereliction since that period, whether 
from an introoession of the sea, an alteration 
in the course of rivers or the gradual acces¬ 
sion of soil on their banks.” 

Section 31 of tbe same Regulation saves 
the rights of the proprietors of permanently 
settled estates to the full benefit of “ all 
waste lands inoluded within tbe ascertained 
boundaries of such estates respectively at 
the period of the Decennial Settlement, and 
which have cinoa been or may hereafter 


be redueed to cultivation ” and concludes 
with the following general declaration 

Second.—It is further hereby declared 
and enacted that el* clpims by the Revenue 
Authorities on behalf of Government to 
additional revenue from lands whioh were 
at the period of the Decennial Settlement 
included within the limits of estates for 
whioh a Permanent C'ettlement has been 
concluded, whether on the plea of error or 
fraud, or on any pretext whatever, saving, of 
course, the ca9e of lands expressly excluded 
from the operation of the Settlement, sush 
as Lakheraj and Thannadarry lmds,' shall 
be and be considered wholly illegal and 
invalid.” 

On an analysis of tbe terms of these 
Regulations, so far as they are material to 
tbe qne?tirn now under consideration, it 
appears that, while lands included in a 
Permanent Settlement were oarefully exclud¬ 
ed from farther assessment, this protection 
was extended only to lands actually in existence 
at the time of tbe settlement and specifically 
included in tbe estate as settled. Tbe 
prod use of “every bigha ” of these lands 
wag to b6 assessed to revenue onse for 
all (Regulation XIX of «791) ,• aDd even 
waste land Drodasing little or no revenue 
to the proprietor, if " included within tbe 
limits of any Pergunnah, Monz»h or other 
division of estates for wbish a Settlement 
was concluded, ” was to be free from farther 
assessment on being brought into cultiva¬ 
tion (Regulation II of 1819, section 31). 
Bat lands not inoladed in the settled 
Pergnnnahs and Monzahs were to be 
considered liable to assessment as unsettled 
property ; and these principles,” *. e. % that 
lands not included within tbe limits of the 
settled ‘ Pergnnnahs” and “Msazah” were to 
be tbe subject of additional assessment—were 
to be deemed applicable to all Chars and 
islands formed since tbe Decennial Settle¬ 
ment, and generally to all lands gained by 
alluvion or dereliction since that period 
(Regulation II of 1819). it appears to their 
Lordships that the effect of the Regulation 
last referred to is to declare that Ohurs form¬ 
ed aftar the Decennial Settlement are to be 
treated as unsettled ; and that this express 
provision cannot be excluded merely by 
showing that tbe river-bed from which tbe 
Chars have been thrown up was at the date 
of Settlement the property of the Zemindars, 
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and that the Settlement was imposed upon 
the Zemindari as a whole. The ownership 
of the bed may determine the proprietary 
rights in the Ohnrs; bat property is one 
thing and asaessability is another. The Re¬ 
gulation declares in terms that new Ohnrs are 
to be irroladed in the sategory of unsettled 
lands, and contains no exceptim for Ohnrs 
formed upon a river-bed belonging to a 
settled estate. Snoh Ohnrs must, therefore, 
be treated as nnsettled. 

This conclnsion is strongly supoorted by 
the terms of Regulation XI of 1825, which 
deals with the rules to be observed in deter¬ 
mining slaims to lands glined by alluvion or 
derelistion, The fourth rule laid down in 
that Regulation, while providing that ‘ in 
small and shallow rivers, the beds of whish, 
with the Julkur right of fishery, may have 
been heretofore resognised as the property of 
individuals, any sand-bank or Chur that may 
be thrown up shall, as hitherto, belong to 
the proprietors of the bed of the river,” 
adds the words" subjest to the provisions 
stated in the first clause of the present 
section. ” These last mentioned wordi refer 
to the proviso to the first clause, whish 
prevents the owner of an increment of land 
gained from a river or the sea from being 
exempt from assessment to revenue under 
Regulation I i of 1819 ; and they show ton- 
olusively that the intention of the Regula¬ 
tion was to provide that all Ohnrs newly 
formed sinoe the Decennial Settlement, though 
upon a river bed which is “ resognised as 
the property ” of the owner of the settled 
estate, are to be treated as land gained sinse 
the Settlement, and liable to be assessed 
aeoordingly. 

There is nothing inequitable in such 
a oonBtrustion. Sestion 5 of Ast IX 
of 1847 provides that, when on in- 
■peetion of the Deara Survey Map it 
appears that land has been washed away 
from or lost to any estate paying revenue 
,ta Government, a proportionate dedustion 
shall be made from the tuma, and if a 
dedustion is to be made for land washed 
away, there is no reason why an addition 
should not be made in respest of land 
gained by allnvion or. derelistion. In the 
latter ease, while it may be that the area 
nominally belonging to the estate is un¬ 
altered, the enltiyable area is increased 


and with it the potential revenue of the 
estate. 

It was suggested in argument that a 
river-bed might be treated as “waste land” 
toming within the protection of section 31 
of Regulation II of 1819; but their Lord¬ 
ships are not of that opinion. Indeed, the 
express provision in section 31 that waste 
land shall not be the subject of au addi¬ 
tional assessment when brought into cul¬ 
tivation, when sontrasted with the pro¬ 
visions of seotion 3 of the same Regula* 
tion as to newly formed Ohnrs and islands 
affords further support to the view that 
the legislative authority intended to put 
sash Chars upon a different footing from 
the waste lands and to make them liable 
to assessment. 

The learned Judges of the High Court 
appear to have thought that such a son- 
struction of the Regulations as is here 
adopted would be opposed to the desision 
of this Board in the above sited ease of 
Secretary of State for India v. Fahm- 
midannista Bejum (l); but on examina¬ 
tion of that ease it will appear slearly that 
the lands there held to be exempt from 
assessment were not Ohurs formed sinse 
the Settlement upon land whish at the 
time of Settlement had been river bed, but 
were lands specifically comprised in the 
Settlement and whish, having for a time 
been covered with water, had afterwards 
emerged again by reason of alluvion or 
derelistion. The estate there in qaestion, 
containing at the date of the Decennial 
Settlement 10,042 bighas of land, had 
besome wholly submerged by the action 
of the Ganges and the Brahmaoutra; but 
an area amounting (o 2,000 btgha* had 
recently re-appeared above water, and it was 
this re formed land—whish bad been speci¬ 
fically included in the Decennial Settlement 
and in respest of whish the assessed re¬ 
venue bad been paid even daring the period 
of its submergence —which it was sought 
to assess to additional revenae. The Board, 
affirming the decision of the High Oonrt 
in Bengal, decided against this claim, hold¬ 
ing that “lands within the limits of settled 
estates whish bad besome covered with 
water, and afterwards re-formed, were not 
lands ‘gained from the river or sea by 
alluvion or dereliction’ within the meaning 

of the legislation of 184?, which is confined 
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to lands 60 gained einae the period of 
Settlement.” It is obvious that euih a 
conclusion has no application to a oase 
like the present, where the land in ques¬ 
tion is new land formed sinae the Ssttle- 
ment was made. Lord Hereehell, by whom 
the judgment of the Board was delivered, 
insisted more than odob on the eircumstanee 
that the land in question wes land wbioh 
had been assessed to revenue at tha date 
of the Settlement and had sines been inun¬ 
dated and reiovered, and that revenue had 
throughout been paid upen it ; and the 
terms of the judgment indicate that, if 
the land in question had bsen formed for 
the first time sinc3 the date of the Settle¬ 
ment, the decision would have been the 
other way. 

Lopes v. Muddun Mohun Thaltcor (2) 
was referred, to ; but that oase, whieh 
dealt with the proprietary right in land 
re-formed after submergence upon the original 
site and not with assessment to revenue, 
has no direct bearing on the present ea6e. 
Reliance was also placed cn eertaiQ rating 
cases: Land Tax Commissioners v. Central 
London Rcilwcy Company (d), Attorney - 
General ior British Columbia v. Attorney • 
General for Canada (4), but those decisions 
turned on English cr Canadian Law, and 
cannot affect the construction of the express 
provisions of the Bengal Regulations. 

In the result, their Lordships are satis¬ 
fied that the Cburs and islands, which 
BiDoe the Deoennial Settlement of the Zomin- 
dari of Burdwan has boon formed in the 
river Daimdar opposite to lands b)long- 
ing to that Zemindari, were liable to 
asseecment under the Act of 184-7, and 
atfordirgly that the appeals in the first 
two suits should succeed. Having regard 
to this croalu jioo, it is unnecassary to 
consider the question of tha ownership of 
any Cburs wh : ch may have baen form 3d 
opposite to lands alienated from the Zem'n- 
dari or in the navigabb part of the 

, river. 

(2) 13 M. I. A. 467; M W. R- P. C. 11; 5 B. L. R. 
fi2’; 2 Suth. Pi C. J. 336; 2 Sar. P. C. J. £9 ; 20 E. R. 

uoe 

(31,0913) A. 0. 334; 82 L. J. Ch. 274; 103 L T. 
^00; 77 J. P. 289; 11 L. G. R. 693; 67 S. J. 403; *9 T. 

,~p>- 395, 

, ( 4 ) (1914) A. C. 163 at p. 168; 83 L. J. P. 0. 169; 

. 1X0 L. T, 484, 30 T, L, H. 144. 


As stated above, the Ohara formed in 
tli3 rivor Dirakesbwar, which were in 
qaesfcion in the third suit, and those formed 
in the Damodar river against lands of tbp 
Zjmiudar of Maliara, whith ware the 
subjsst of the fourth suit, are for present 
purposes in the same position as the Ohurs 
already discussed. The appeals in these 
suits also should, therefore, be allowed, and 
the decsioa of the District Judge of 
Binkara in the fourth suit should be 
restored. 

Thsir Lordships will humbly ad visa His 
Maj.sty that these appeals 6hould be 
allowed and the suits dismissed, and that 
the respondents should pay the tests in 
all Courts and the tosta of these appeals. 

r. n. & K. h. Appeals allowed. 


BOMBAY HIGH COURT. 

Secosd Civil Appeal No. 581 of 1921. 

January 20,1922. 

Present :—Sir Norman Masleod, Kt., 

Chief Juctios, and Mr. Justice Coyajee, 
DEVU JETfRAM GUJ AR—Defendant-— 

Appellant 

versus 

REVAPPA SATAPPA SHINTRE — 

PLAI"T!PF — RfSPONPENT. 

Dekkhan Agriculturist’ Relief Act (XVH of 18741, 
sa \hB — Decree—Dejendont becoming agriculturist 
after decree, effect of—“Suit," meaning of. 

A defendant who is not an agriculturist at the 
time a decree is passed against him, but becomes 
one thereafter, is not entitled to the benefit of 
section 15B of tho Dekkhan Agriculturists’ Relief 
Act. 

The description of suit in section 8 of the 
Dekkhan Agriculturists’ Relief Act, is not confined 
to the relief claimed in the suit, but also includes 
the status of the parties. 

Sesond appeal from the decision ef the 
District Judge, Belgaom, in Appeal No. b7 
of 1918, confirming the detree passed by the 
Subordinate Judge at Chikodi, in ex eta tiro 
proceedings ia Sait No. 240 of 1909. 

Mr. £. 8. Patkar , Government Pleader, 
tor the Appellant. 

Mr. Ni’Aanth Atmaram i for the Respond¬ 
ent. " “ " 
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JUDGMENT.—The plaintiffs applied for 
execution of their decree in Suit No. 240 
of 1909 by sale of part of the 
mortgaged property. It was admitted 
that the defendant at the time the 
.decree was passed was not an agriculturist, 
bat on the allegation that be bad since 
become an agriculturist, he claimed to be 
entitled to the benefit of section 15 B of the 
'Dekkhan Agriculturists’ Relief Act. Both 
ihe lower Courts have held that, assuming 
that the defendant had become an agricul¬ 
turist sinoe the decree was passed, he 
was not entitled to the benefit of sec* 
tion 15B. 

In Salchand Ohotutthand v. Okunihl Jag- 
jitandat (l) the question arose whether a 
defendant who was not an agriculturist 
at the time when a money decree was 
pacsad against kirn, but who had become 
one lat6r, could at the time of execution ask 
the Court under Eestion 20 of the Dekkhan 
Agriculturists’ Relief Act to grant inBtal* 
ments. Mr. Justice Heaton said : — 

41 In this case the First Class Subordinate 
Judge of Nasik has applied seotion 20 
of the Dekkhan Agriculturists’ Relisf Act 
to the case of a jadgment-debtor who was not 
an agriculturist when the decree was obtained 
hut who by discarding trade and limiting 
himself more exclusively to profits in land 
had become an agriculturist at the time of 
-the execution. We do not think that 

he was empowered to do this.It seems to us 

to be quite clear that section 20 cannot apply 
to; the case of a ptrson who was not an 
agriculturist when the decree was obtained 
whatever his slatus may be thereafter 
when execution comes to be taken ont against 
h im” 

It hcs been argaed that section 20 of the 
Dgkkhan Agriculturists’ Relief Act expressly 
refers to a decree passed against an agricul¬ 
turist, whether before or after the Act came 
Into force, while section 15 B only refers to 
decress for redemption, foreloBnre or sale, 
is suits of the descriptions mentioned in 
seotion 3;clause (p) or clause (c), and, conse* 

: qnently, the fact that a defendant or any of the 
defendants, who was not an agriculturist at 
time the decree was passed, bnt became one 
thereafter, does not prevent his being a party 

O) fnd. Caa, 001, 87 B. 488 at p. 487} 15 Bom. 

‘b, B. *88?, 


to a snit of that description. Bnt we thmk 
that, considering the natnre of the Act, the 
description of “ snit ” in section 3 is not 
confined to the relief claimed in the suit, but 
also includes the status of the parties. 
Otherwise, the result would be that in all 
suits for redemption, foreclosure or sale, if 
subsequently the defendant brought himself 
within the definition of an agriculturist, he 
would be entitled to the benefit of seotion 15 
B, and we do not think that was the inten¬ 
tion of the Legislature, or that is what 
the law eDasts. We think, therefore, that 
the deoision of the Court below was 
correct and the appeal ought to be dismissed 
with costs, 
w. c. A. 

Appeal ditmisted. 


LAHORE HIGH COURT. 

Second Oivil Appeal No. 2699 op 1920 

March 9, 1921. 

Tretent: —Mr. Justice Abdul Raoof. 

GANGA RAM— Plaintiff—Appxllamt 

versut 

MAYA DAS AND OTHERS—Difbpbants 

—Respondents. 

Civil Procedure Code (Act V of 1908> # s. 102_ Suit 

based on agreement to share the income of a tenancy 
— Suit , whether, of the nature cognizable by Small 
Cause Court — Appeal, second. 

A suit based on an agreornent between the 
plaintiff and the defendant that the latter would 
pay tho former half of what ho realised from a 
tenancy granted to him by the Government is 
cognizable by a Court of Small Causes as all that 
is transferred under the agreement is a moveable 
property and not a right in the tenancy and 
under section 102, Civil Procedure Code, no second 
appeal lies from a deoision in such a suit where 
the valuo of the subjeot-matter is less than 600 
rupees, [p. 842, col. l.J 

Second appeal from a decree of the 
Senior Subordinate Judge, JhaDg, dated the 
19th October 1920, affrming that of the 
Munsif, Second Class, Jhang, dated the 17th 
July 1920. 

Lala Rama Nand, for the Appellant. 

Mehta Amin Ohand , for the Respondent*, 

JUDGMENT.—The following relief w%| 
claimed by the plaintiff:—That a deerie 
for Rb. 67-8 0 be passed in favour ol the 
plaintiff. This claim the plaintiff based 
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upon an alleged agreement between him 
and the defendant that the latter would 
pay him half of what he realised from 
the tenanty granted to him by Govern¬ 
ment. In order to make the case clear 
it was argaed on behalf of the plaintiff 
before the lower Appellate Oonrt that all 
that was transferred to him under the 
agreement waa a moveable property and 
not a right in the tenancy. Looking at 
the relief in the light of this explanation 
the enit, on the face of it, appears to be 
of the nature of aaite cognizable by a Court 
of Smalt Causes. Mr, Rama Nand for the 
plaintiff appellant has argaed that the snit 
comes within clause 31 of the 2nd Sche- 
dole of the Provincial Small Cause Courts 
Act and is thus excepted from the juris¬ 
diction of a Court of Small 0anee3. The 
snit is not one for an account to recover 
Bnrplns collections received by the mort¬ 
gagee, nor is it a cnit for the profits of 
immoveable property belonging to the 
plaintiff which have been wrongly received 
by the defendant. It was simply and 
purely a scii based on an allege! agree¬ 
ment, and, therefore, within jurisdiction of 
a Court of Small Causes. Under section 
102 of the Code of Civil Procedure, there¬ 
fore, no appeal lies, and this appeal mast 
be dismissed with cos's, and I order eo- 
cordingly. 

w. o. A. 

Appeal ditwined. 


BTaTI FOB IF IIA, 

A notioa of demand issued by a Mamlatdar that 
a certain sum of money was due for payment of 
land revenue, and that, if it was not paid, step* 
would be taken, according to law, to enforce pay* 
ment, is not an order within the meaning of 
sections 203, 204 of the Bombay Land Revenue Code, 
and, consequently, a suit instituted after the issue of 
such a notice, by the assessee for a declaration that 
he is entitled to hold the land rent-free would not be 
governed by section 11 of the Bombay Revenue 
Jurisdiction Act, [p, 843, ool. 2.] 

First appeal from the decision of the 
District Judge, Abmelabad, in Suit No, 31 of 
1915. 

Mr. 0. N. Thakcr, for the Appellants. 

Mr. 3. a. Patkar t Government Pleader, 
for respondent No. 1. 

Mr. N. K. Mehta , for Respondent No. 2. 

JUDGMENT.—The plaintiffs filed this 
sait praying for a declaration that Snrvey 
No. 65d in the limits of the Talokdari 
village of K»nj was of their absolnte 
ownership, and that the Talnkdar defendants 
had no right of any kind whatever over 
it, and that the first defendant, the Secretary 
of State, had no right of any kind whatever 
to sanction the relinquishment of the said 
Survey Number by the said Talnkdats, 
and had no right to assess any kind of 
claim or tax on it, and for further and other 
relief. 

A preliminaty issue was raised whether 
the snit was barred nnder section 11 of 
the Bombay Revenne Jurisdiction Act. 
The learned Judge held that the gait was 
barred on the gronnd that an or4er had 
been passed within the meaning of cestions 
201 and 204 of the Bombay Land Revenue 
Code, and that as the plaintiffs had not 
annealed against that order their suit could 


BOMBAY HIGH COURT. 

First Civil Appeal No. 191 or 1919. 
December 23, 1921. 

Present :—S!r Norman Macleod, Kt , Chief 
Justice, and Mr. Jnstios Shab. 
NATHURAM HIRARAM THAKOR avo 

OTHIK8—Plaintip rs—A ppellasts 

versus 

The SECRETARY of STATE ion INDIA 

AHD AKOTBERS— -DlFBNDAinS—-R e8P0FDEHTS, 
Bombay Land Revenue Code (Act V of 1879J, 2 )3, 

204 —Notice of demand issued by Mamlatdar, whe. 
ther order within sections—Suit for declaration that 
land held rent-free, maintainability of—Bombay 
Revenue Jurisdiction Act (X of IbTti), 8. 11, applt* 

cation of. 

. •• ■ 


not lie. 

Now it appears that in the previous 
litigation between the Talukdars and the 
plaintiffs, the plaintiffs were able to establish 
their right to hold this particular land rent- 
free. Thereafter the Talukdars relinquished 
this particular Survey Number in favour of 
Government, although it does not appear 
that the plaintiffs were heard on the quei- 
tion whether the relinquishment was or was 
not subject to their rights. 

The next itep taken by the Revenue 
Authorities was a notice of demand issued 
by the Mamlatdar that a certain amount 
was due for the payment of the land revenue, 
and that if it was not paid within ten day* 
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from tbe receipt of the notice, steps 
would ba taken according to law to 
forcibly recover the whole amount for the 
carrent year’s land revenue which had not 
been paid. 

One wonld presume that the notiee of 
demand of the Mamlatdar was based on 
an order by the Collector direoting that 
this particular Survey Number was liable 
to pay assessment, and that evidently was 
the view taken by the first defendant when 
the written statement was filed, because in 
the first paragraph thereof it is said : 

‘ The jurisdiction of the Court to entertain 
the 6uit is barred by section 11 of the 
Bombay Revenue Jurisdiction Act, 1876, 
sinoe the plaint does not state that the 
plaintiffs have preferred any appeals against 
the orders of the Collector imposing and 
levying assessment on tbe land in suit as 
provided by sections 203 and 204 of tbe 
Bombay Land Revenue Code.” 

Now it is admitted that no such order 
of the Collector can be prcduoad. Conse¬ 
quently, there eould be no order from which 
an appeal lay. It seems that the first 
defendant urged that in tbe absence of the 
order of the Oclhctor assessing the land, 
4be notice of demand by the Mamlatdar 
was an order within the meaning of sections 
203 and i04. Now tbe plaintiffs c:uld 
have appealed to a higher authority objecting 
to tbe notice of demand issued by the 
Mamlatdar, but it does not follow that 
because they could have endeavoured by 
a resort to higher authority to get that 
notice of demand revoked, therefore, it was 
an order within the meaning of sections 
203 and 204 of the Bombay Land Revenue 
Code. The learned Judge on this question 
•aye: 

“ Then it was contended that the notice 
p£ .demand issued by the Mamlatdar was 
not an ‘ order.* Considering the number of 
years for whioh the dispute about these 
lands has been continuing one would suppose 
that before the Mamlatdar issued this notice 
there must have been a formal order by 
some Bevenue Offioer directing this to be 
done. But if there was such an order it 
has not been brought to the notice of the 
Court, and the learned Pleader for the 
defendants, in arguing the issue, treats the 
demand notice as if it was the order and 
nothing else; In my opinion, it is an order 


within the meaning of sections 203 and 204 
of the Land Revenue Code. I see no reason 
to hold that the word “ order” used in those 
sections was meant to be understood in a 
narrow or technical sense, as a formal order 
passed after judicial inquiry or anything 
of that kind. A notice of demand is in effect 
an order to pay.” 

Now it may be said that a notice cf demand 
which, if not csmplisd with, can be made 
effective by execution proceedings, may be 
considered as akin to an orde", but that 
could only be because of the recnlts following 
frcm it. But it is not strictly logical to 
find that because the same results follow 
from two particular kinds of dooaments, 
therefore, tbe documents are of the same 
kind also. One has to look to the wording 
of the dccument ; and it appears to us that 
it would be going too far to say that this 
notice of demand, which admittedly is the 
natural coniequence of an order imposing 
assessment upon land, can be treated as an 
order or decision within the meaning of 
seotions 203 and 20 4 of the Bombay Land 
Revenue Code. The whole question regard* 
ing this demand of land revenue is some^t 
involved in mystery, ac the plaintiffs w§^e 
allowed to continue to hold the land rqqt- 
free, and yet apparently no opportunity 
was given to them, after the demand to 
pay land assessment was issued, to state 
their case for their being allowed to contiq^e 
to hold rent-free, whether the land wae 
relinquished or not. It seems to us this is 
a case to whioh section 11 of the Bombay 
Revenue Jurisdiction Act does not apply, 
and that the suit would lie. The deoree 
dismissing the suit must be set aside, and 
the suit must be remanded to the lower 
Court to be heard on its merits. The 
plaintiffs to get their coats of the appeal. 
Costs in tbe lower Court to be costs in 
the sauce. 

w. c. A. 

Decree set aside. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 16k1 op 192 L, 

January 11, 1922. 

Preient :—Mr. Justica Martineau. 
MUHAMMAD KHAN and another — 

Plaintiffs—Appellants 

versus 

GHULAM QADIR—Dependant— 

Respondent. 

Preemption—Non-compliance xoith decree—Appeal. 

Non-oomplianc3 with a decree for pre-emption is 
not fatal to the further prosecution by the pre- 
amptor of an appeal against, the decree. 

Thakur Das v. Tulsi Da.- 1 2 , 70 P. R. 1690 (F. B.) and 
Malik Akbar Ali v. Hassan Ali, 67 P. R. 1895, followed. 

Setond appeal from a deorea of the 

Diatrist Judge, Sialkofc, dated the 28fch 

April 1921, affirming that of the Muosif, 

First Class, Daska, Diatrist Sialkot, dated 

the 3rd February 1921. 

Mr. Badr-ud Bin, Kuresht , and Babu Jcii 

8arup, for the Appellants. 

JUDGMENT.—The plaintiffs were given 
% detree for pre emption of the land in eait 
•nbjaot to the paynnnt of Rs. 20 ) by the 
5,h Mareh 1921. They appealed oontend- 
ing that the real prise was only Rs. 92, 
and the District Judge on the 4th March 
remanded the ease uud?r O. XCJ, r. 25, 
OWil Procedure Oode, for a fiodiog as to 
the market value of the land but when the 
0*96 tame before him again on the 23th 
April he dismissed the appeal on the ground 
•thftt as the plaintiffs hal not paid the 
money as required by the doaree their suit 
stood dismissed. They have filed a sesond 
appeal in this Court, and it ie clear that 

the appeal most be adopted. 

It was held by a Fall Beash in Thakur 
Dd ▼. Tulsi Das (1) that Don-oomplianoe 
with a pre emption decree was not fatal to 
the further prcsetution by the pre-emptor 
of bis appeal, as section 214 of the Civil 
Procedure Oode of 1882 was to be read 
subjest to the provisions of the law of 
appeal, and that ruliog was followed in Malik 
ir AM ▼. Bassin Ali (2). 

. I accordingly aoispt this appeal, set aside 
the desree of the lower Appellate Court, 
and remand the oase to that Court under 
O, XLI, r. 23, Civil Prosedure Oode, 

(1) 70 p. B. 1890 (F.B.?, 

(2) 67 P. H- l 8 ^ 5 ' 
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H1LLAPPA KALLAPPA V . IRiPPA GIBIMALLAPPA, 

for fresh desision of the appeal before it 
on the merits. Court-fee on the appeal in 
this Court to ba refunded. Other costs will 
bs costs in the case, 
z. k. & 8, N. 

Appeil accepted. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 741 of 1920, 

January 16, 1922. 

Present :—Sir Norman Masleod, Kt., 

Chief Ju9tioe, and Mr. Justioe Coyajee, 

HALLAPPA KALLaPPA— Defendant 

—Appsllint 
versus 

IRAPPA GIRIMALLAPPA and anothib 

Pluntippj — Respo# dints. 

Dekkhan. Agriculturists' Relief Act (XVII of 1879.J 
s. 10 A, scope of. 

The provisions of section 10A of the Dekkhan 
Agriculturists’ Relief Act are not limited in their 
scope to suits of the description mentioned in section 
3, clauses (?v), < y , z ; those provisions are applicable 
to every suit Co which an agriculturist is a party, and 
in which there is some transaction in issue entered 
into by such agriculturist, or tli9 person, if any, 
through whom he claims, which is of such a nature 
that the rights and liabilities of the parties there- 
undor are triable wholly or in part under Chapter 
III of the Act. [p. 815, cols. I & 2.] 

Setnnd appsal from a dasisioc of the 
Assistant Judge, Belgaura, in Appeal No. 122 
of 1918, sonfirming a desree passed by the 
Saeond Cli9s, Subordinate Judge at Athni, 
in Civil Suit No. 190 of 1915. 

Mr. A. Q. Desai, for the Appellant. 

Mr. H . B, Qumaste, for Respondents No#, 
1 and 2. 

JUDGMENT, 

MacLeod, 0. J.—The plaintiff filed th£# 
suit for partition of aeriaio land# and 
houses and moveables a5 Shirhatti in 
Athni Taluka. Defendants Noe. 1 to 3 
were his bhaubands. The other defendants 
were alleged to bo alienees of soma of 
tbe lands. Defendant No. 4 did not 
appear at tbe trial. The suit waa detrend. 
Thereafter, defendant No. 4 got the detM* 
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i©t aside to tho extent of the Land Sur¬ 
vey Number 156, which is said to have 
been transferred to him by the sale-deed 
Exhibit 115 in 1913, The plaintiff alleged 
that the transfer was really a mortgage, 
and that, therefore, the land was still 
owned by his family and was partible. 

In the Trial Oonrt the issue was whether 
the sale relied on by the defendant No. 4 
was really a mortgage. It does not 
seem to have been suggested there that that 
issue could not be tried, or that section 
IGA of the Dekkban Agriculturists’ Re¬ 
lief Act was nob applicable to the case. 
But in first appeal that point was taken. 
The learned Judge said : 

“The only question is, whether the words 
whenever it is urged at any stage of any 
suit or proceeding’ in sastion IGA are 
to be so construed as to confine the 
meaning of the words ‘any suit or pro¬ 
ceeding’ specifically to a suit of. the des¬ 
cription mentioned in seotion 3, clauses 
(w), ({/), and ( 2 ). Seation 12 and seation 
13 are in terms restricted to those suits, 
but seotion 10A, enacted in the same 
Chapter, provides for ‘aDy suit or proceed¬ 
ing.* All that is necessary is that the 
transaction in issue should be of such a 
nature as to mako it amenable to the 
operation of sections 12 and 13. I see no 
reason for outfitg down the scope of 
the words ‘any enit or proceeding’ in 
section 10A, and limiting it to the four 
•ornets of the suits provided for in section 
12. Section 10A was, it would appear, 
deliberately given a wider ecope. The 
words *aoy suit’ have, therefore, to be read 
in their ordinary sense,” 

It seems to me that when the pro¬ 
visions of ssetion 12 were specifically 
limited to any suit of the description 
mentioned in section 3, clauses (ir), (y) 

or («), if it had been intended to limit 
the provisions of section 10A to snits of 
that description, similar words would have 
been uted instead of the words "in any 
■nit or proceeding.” But for the seotion 
'to be applicable it is only necessary that 
an agriculturist must be a party to the 
enit and that some transaction shall be 
in issue entered into by such agriculturist 
or the person, if any, through whom, he 
flaime, which shall be of euoh a nature 


that the rights and liabilities of the parties 
thereunder are triable wholly or in part 
under Chapter III of the Act. The illustra¬ 
tion (a) makes this clear:—If a landlord 
sues for possession of land leased by him 
to an agriculturist, such suit is not one 
of the suits referred to in section 3, clauses 
Or), (y), and («). In a suit on a lease, 
if the defendant alleges that he mortgaged 
the land with possession to the lessor, 
who is ectitled to its possession only as 
such mrrtgagee aDd not as owner, and 
8sks that he may be allowed to redeem 
the mortgage without being ejected, then, 
there is a transaction in issue such as 
in referred to in section 10A, and the 
Court may admit evidence on this allegation, 
and if satisfied that it is correct, may 
decline to ejeot the defendant as tenant, 
and allow the enit to be converted into 
ore for redemption of the mortgaged prop¬ 
erty. Therefore, the fact that there ia 
some such transaction in issue in a suit 
to which an agriculturist is a party ren¬ 
ders section 10A applicable whatever tho 
nature of the suit may bs. Now it seems 
to 1119 to be clear that this was a suit 
for partition which was resisted by the 
fourth defendant on tbe ground that a 
part of the property had been 6old to 
him, so the Court was entitled to take 
evidence with regard to the real nature 
of tbe transaction, and decide whether or 
not, the transaction was a sale as con¬ 
tended for by the fourth defendant, or a 
mortgage as alleged by the plaintiff, and 
having found that it was not a sale but a 
mortgage, then tbe Court was entitled to 
treat tbe case as against tbe fourth de¬ 
fendant as a suit for redemption. Tbf 
Court apparently did not take that courae 
but left the mortgagee-appellant to bis 
remedy by another suit. As the partial 
are agreeable now that we should pass 
orders as if the plaintiff was asking for 
a redemption of the mortgage from tho 
fourth defendant, while dismissing the 
appeal by the fourth defendant against 
the decree for partition, we direct that ftha 
suit should he remanded to the Trial Court 
for taking an account under sestion 15B 
of the Dekkhan Agriculturists’ Relief Act 
of the mortgage Exhibit 115 of the year 
1913. We dismiss the appeal with sosti 
and remand the suit t_> the Trial Court ' 
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to pass a redemption decree. Costs in 
remand to be costs in tbe oausc*. 

Cota jib, J.—1 agree. In this second appeal 
it i§ urged on behalf of the appellant 
that the lower Courts erred in law in 
inquiring into the nature and character 
of the transaction in question. The con¬ 
tention is that the operation of section 10A 
of the Dekkhan Agriculturists' Relief Act 
should b3 confined to that limited class of suits 
which is described in section 3 of the Ait 
whereas the present suit being a suit for 
partition of certain properties ’.does not fall 
within that class. In my opinion that con¬ 
tention is not well-founded. The material 
words of the settion are : '‘at any stage of any 
suit or proieeding to whiih an agriaulturist 
is a party.” These words must be given 
their ordinary and natural meaning, and the 
Legislature must be intended to mean what 
it plainly expresses. Tbe illustrations attach¬ 
ed to that section 6how that it was intended 
to give full effect to tbe plain words of the 
enactment. Neither of tbe suits referred to 
in illustrations (a) and (c) falls within tbe 
tbe restricted class cf suits described in sae- 
lion 3. Toe illustrations given in the 
Statute “are of ie'.evaDce and value in tfce 
construction of the text.” In Mahomed Syedol 
Antfin v. T eoh Ooi dark (1) the Privy 
Council observes : “it would require a very 
Bpeoiil case to warrant their rejection on the 
ground of their assumed repugnancy to the 
sections tbemcelves. It would ba tbe very 
last resort of construction to make any such 
assumption. The great usefulness of the 
illustrations, which have, although not part 
of the sections, been expressly furnished by 
the Legislature as helpful in the working and 
applicaiien of the Statute, should net be thus 
impaired.” Moreover, a comparison of the 
language used in sections 10A, 11 and l'^» 
which all occur in the Third Chapter of the 
Act, yields the same result. For, whereas the 
words used in section 10A are ‘ any suit or 
proceeding to which an agriculturist is a 
party,” those used in sections 11 and 12 are 
'*euit of the description mentioned in section 
af.” That thic variation of language is not 
attributable to a desire of improving the 
style or of avoiding repeated uce of the same 


• fri 39 Ind. Oas. 401; 43 I. A. 256 at p. 263: 19 Bom. 
L B. 167; 21 0. W.N. 257; U9i7) M. W. N. 162; 
(1916) 2 A. 0. 576; 80 L, J. P. 0. Ify 116 L, T. 504* 

9} t W B* 078 Of 
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words, becomes obvious on a mere reading • 
of sEotionsll and 12 themselves. In my 
opinion, therefore, section 10A has a wider 
operation than what is contended for on behalf 
of the appellants ; and this construction best 
harmonizes with the object which the Legis- . 
lature had in view in pissing the enactment, 
w. c, A. Appeal dismissed : 

Oase remanded , , 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1254 op 1916. 

January 12,1921. 

Present :—Mr. Justice Scott-Smith and 
Mr. Justice Leslie-Jones. 

PARTAB fcJlNGH— Defendait— 

Appellant 

versus 

ACHHAR SINGH— Plaintiff— 

Rcspondent. 

Civil Procedure Code (Act V of 1908^, 0- XLI, r. 26 
—Remand , objection to finding on, not Hied—-Court, 
discretion of, to allow objection to be taken at hearing. 

Where a party to an appeal falls to file objections 
to a retul n to an order of remand under O. XL I, r. 
26 of the Civil Procedure Code, it is discretionary 
with the Court to permit such objections to bo 
taken at the hearing of the appeal. 

Second appeal from a decree of the 
Additional District Judge, Hoshiarpur at 
Gurdaspur, dated the 21st February 1916, 
reversing that of tbe Subordinate Judge, First 
Class, Hoahiarpnr, dated the 27ch April 1914. 

Mr. 0. L. Anai, for Bakhshi Tek Ohand , 
for the Appellant. 

Mr. D. R. Sawhney, for Dr. Nat:d Lai , for 
the Respondent. 

JUDGMENT.—The findings of the lower 
Appellate Court upon the issues sent down 
to it are against the appellant and no objec¬ 
tions have been filed under O, XLI, r. 26 
of the Civil Procedure Code. We, therefore, 
in our discretion, decline to hear objections 
now, no sufficient cause being shown why we 
should do so. 

The findings are of fact and we accept 
them, and in accordance therewith dismiss the 
appeal with costs, 

W. G, A, 

Appeal dismimd* > 
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BOMBAY HIGH COURT. 

First Civil Appeal No. 157 of 1921. 

January 17, 1922. 

Present :—Sir Norman Macleod, Kt., Chief 
Justise, and Mr. Justice Coyajee. 
HANMANT TIMAJI DESAI and otjeri— 

Defendants—Appellants 

versus 

RAGHAVENDRARAO GURURAO DESAI 

—Plaintiff—Respondent. 

Instalment decree—Failure to pay one instalment — 
Subsequent instalments paid — Payment , appropriation 
of — Court, duty of,, 

Where a deoree directs payment of a certain sum 
of money by instalments, it is the duty of the Court, 
when instalments are paid, to appropriate them 
to the earliest instalment unpaid. The debtor 
cannot allow such earlier instalment to remain 
unpaid, unless at the time he makes the payment, 
the instalment was already barred by limitation, [p. 
848, col. 1.] 

First appeal from a decision of the First 
Class Subordinate Judge at Dharwar, in 
Dharkhast No. 399 of 1920. 

Mr. NV, Qokhle , for the Appellants. 

Mr. A. Q. Desai, fer the Respondeat. 

JUDGMENT.—The plaintiff obtained a 
deoree on an award on the 8th October 1915, 
whereby it was directed that the defendants 
should pay to the plaintiff Rs, 14.009 by 
eleven instalments that the first ten instal¬ 
ments were to be paid by annual instalments 
of Rs. 1,300 each, and the last instal¬ 
ment was to be one of Rs. 1,000; that 
the defendants should pay the instalment 
every year on 1st August to the plaintiff; 
that the first instalment was to bs paid on 
1st August 1916 ; that if the defendants 
failed to pay any two instalments out of the 
laid instalments, the said two instalments 
should be paid within six months from the 
date of default to pay the second instalment T * 
and that in ease of failure to pay the said 
two instalments within six months acoord- 
ingly, the plaintiff should recover the whole 
amount of the said two instalments and the 
future instalments that remained unpaid on 
that day and costs, by sale of the property 
mentioned in the deed of mortgage without 
possession. 

The date of the mortgage on which the 
decree was passed was Sth September 1904. 
It is quite clear that any personal remedy 
against the mortgagor would ha barred by 
limitation. The first instalment was paid 

pn the 1st August 1916, but the second one 
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not having been paid, the plaintiff applied 
in July 1918 for execution of the decree by' 
Belling a portion of the mortgaged property 
to realize the amount of the second instal¬ 
ment. The defendant contended that the 
property could not be sold UDle38 two instal¬ 
ments were in arrears, and the matter came 
up to the High Court on appeal from tbe' 
decision of the Subordinate Judge allowing 
execution to proceed : Hanmant Timan Desai 
v. Raghavendra Oururao Desat (1), Ifc was 
held that tbe application for execution was 
premature. But from tbe judgment of Mr, 
Justice Bhah it might be inferred that the 
Court was of opinion that a suit might have 
been tiled to recover Rs. 1,300, the iostal-- 
meet due, and in that suit a decree might be 
obtained for sale of the mortgaged properly 
or sufficient to satisfy the payment of the 
instalment in arrear. With due respect, 
we doubt very much if that was a correct 
reading of O. XXXIV, r. 14, Civil Procedure’ 
Code. 

But at present we are concerned with a 1 
later Darkhast taken out by the plaintiff by 
which he sought to resover the instalment' 
which fell due on the 1st August 1917 by- 
attaching other property of the defendant, 
namely, tbe decree which he bid obtaired 
against one Shrinivas Murhar in the Court 
of Baveri. The Judge said “tbe most im¬ 
portant question which I have to decide is, 
therefore, whether plaintiff can proceed now 
against the persons of the defendants, or 
their property other than that mortgaged to 
him in Exhibit 4,” and he found that the 
plaintiff was entitled to recover the amount 
claimed either from the persons of the de-' 
fendants or from any of the property of their 
excepting the mortgaged properly in Exhibit 4, 

It was eventually found that the deoree 
which was attached had been fully satisfied. 
Therefore, in the ordinary course, the Dar¬ 
khast would fall to the ground. But the point 
decided against the defendants was that in 
the case of any one instalment remainiDg- 
nnpaid after the due date, the plaintiff could 
execute against the persons of the defendants 
or against any property belonging to them' 
other than the mortgaged property. This is 
an important question, and it appears to 
us that it was wrongly decided by the Court 
below. 

(1) 581nd. Gas, 221| 22 Bom, tu B, 660; 44 B. 981, * 

F 4 
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It seems clear that where the deeree only 
gives the mortgagee a remedy against the 
mortgaged property, the personal remedy 
on the money claim against the mortgagor 
being barred, the only way in whioh the 
mortgagee oan recover his money is by sale 
o! the mortgaged property. The deeree 
directs that exesation should ody issue 
against the mortgaged property in the event 
of Iwo instalments being in arrears for six 
months, and it may be that if one instal¬ 
ment remains in arrear, and the plaintiff 
may be running the risk of losing that 
instalment, he would be entitled to file a suit 
for the payment of that instalment, which 
eonld be recovered by sale of the mortgaged 
property; and it seems if the decree is cen- 
etrned Btristly that would be the only way 
in wbish he eould recover the last instal¬ 
ment, the others having been duly paid, 
Binoe it sould not be said that two instalments 
■were in arrears, as was the sole condition 
under the desree on which the sale could ba 


directed. 

However, it is not neoessary to aeeiae 
that point at present. But it seems that 
although four instalments had been paid 
lender the desree, the last three instal- 
msnts had been sredited to the instalments 

for 1918, 1919 and 1920, leaving the instal¬ 
ment for 1917 still unpaid. The result 
might be that recovery of that instalment, 
if the remaining instalments were paid 
aosordiDg to due dates, would become barred 
entirely, and we do not think that that was 
the intention of the Court when the decree 
was drawn up. It would be the duty of the 
Court, when instalments are paid, to appro* 
priate them to the earliest instalment unpaid. 
The debtor cannot allow such earlier instalment 
to remain unpaid, unlees at the time he makes 
the payment the instalment was already 
barred by limitation. It seems to ns, there¬ 
fore, that this deeree should be considered 
fts if instalments up to 1919 had baen paid, 
and the instalment for 1920 remained due. 
Any instalment paid hereafter will be appro¬ 
priated according to date, so that as Boon 
M two consecutive instalments are in arrears, 
then the plaintiff will be entitled to exesute 
by sale of the mortgaged property. The 
appeal will be allowed and the Darkhast 
be amended according to this judgment 
eb as to show that the instalment for 1920 
W in arrear* and not the instalment for 


[im 

1917. The fresh Darkhast now filed should 
also he amended according to this judgment* 
The appellant to get costs of the appeal. 

W. c. A. 

Appeal allowed , 


LAHORE HIGH COURT. 

Second Civil Appeal No,.2378 of 1918, 

Decsmber 6, 1921. 

Present :—Mr. Justice Abdul Racof and 

Mr. Joskiee Martineau. • • • 

BHAGAT RAM and others—Defendants 

—Appellants ' 

versus • ,* 

Musammat SAHIB DEVI— Plaintivf and 
Musammat PARME5HRI —Defendant— 

Respondents. 

Hindu Law — Widow — Maintenance—Liability of 
purchaser of deceased husband's property, ' . . 

Where a Hindu widow is entitled to receive main¬ 
tenance out of the estate of her deceased husband, 
the person who has succeeded to the estate cannot, 
if he seeks to defraud the widow, by any device in. 
the way of parting with the estate or changing its 
form, get rid of the liability which has come to fiim- 
along with the advantage derived from his survivor¬ 
ship, and a transferee taking from him \Wth reason 
to suppose that the transaction is one originating 
not in an honest desire to pay off debts, or satisfy 
claims for which the estate is justly liable* and 
which it cannot otherwise well meet but in a design 
to shuttle off a moral and legal liability would, as 
sharing in the proposed fraud, be prevented from 
gaining by it, but if, though he knows of the widow’* 
existence and her claim, he buys upon a rational and 
honest opinion that the sale is one. that can be effect¬ 
ed without any furtherance of wrong, he kas, as 
against the widow, acquired a title free from the 
claim ‘which still subsists in full force as against 
the recipient of the purchase-money £p. 860, col. l.j 
Lakshman Ramchandra Joshia v. Satyabhama Bai, 2 
B. 494; 1 Ind. Dec. IN. s.) 762, relied upon. ' 
Ram Kumvar v. Ram Dai, 22 A. 326; A. W. 
N. (i900; 97; 9 Ind. Dec. (v. s.) J248, Bharatpur 
State v. Oopal Dei, 24 A. 160; A. W. N. (I»Ol) 
207, Mc.nilal v. J9ai Tara, ,17 B. 396; 9 Ind. 

Dec. (n. s.) 269, Daulat Ram v. Chatnpa, 56 Ind. Caa. 
28; 2 U. P L. R, (.L.) 50; 32 P. W. R. 1920, Parvati 
Devanna Jagadal v. Shrinivas Ramchandfa Patil, 66 
Ind. Cas. 631; 22 Bom. L. R. 110, referred to, 

Sseond appeal from a deeree of the Dis¬ 
trict Judge, Ambala, dated the 3rd May 1918* 
affirming that of the Subordinate Judge* 
Second Class, Ambala, dated the lltb-Febru¬ 
ary 1918. 
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Pandit Sheo Narain , R. B , for the Appel- 

lants. t • x.*n 

Lala Mehr Chand Mahajan , for the Plaintiff- 

Respondent. 

JUDGMENT.—This wag a suit for re¬ 
covery of maintenance and declaration of a 
charge on two shops. The property in question 
along with some other properties belonged to 
one Lot Nath. He died leaving Muaammat 
Sahib Devi, the plaintiff a widow, and Jiwan 
Kishore, a son. The latter is the defendant 
No. 1 in the ease. Jiwan Kiabore was a boy 
twelve years whea hi* father dieds He 
tame into th 9 possession of these two shops 
and the other property on bi9 father’s death. 
He alienated almoet all the properties. The 
two shops were purchased by the defendants. 
A houge which ie already mortgaged, is the 
only property which remains in the posses¬ 
sion of Musammat Sahib Devi, the widow. 
The family admittedly followed the Hindu 
Law, and the property ig fonnd to have baen 
the self-acquired property of Lok Nath. The 
deceased was the vendee’s pandah and the 
vendee knew the family well. The plaintiff, 
Musammat Sahib Devi, instituted the suit to 
claim maintenance as a charee on the two ehopg 
in question. The plea set np wag that taero 
existed no oharge on the property ander the 
Hindu Law end that the vendee was the 
bona fide purchaser for value. Both the 
Ooatts below have decreed the suit and the 
defendants have corns up in second appeal to 

this Court. . _ . 

• The question to bs determined 13 whether 

the maintenance can be made a oharge on the 

property in the hands of the vendee, who 

Iclaims to be the bor.a fids pui chaser. 

Pandit Sheo Narain has contended on 
'behalf of the appellants that the mainten- 
anceof a Hindu widow i» not a oharge upon 
*tbe estate of the decgased husband until it is 
'fixed and charged upon the estate b 7 a decree 
or by agreement, and the widow 8 rig is 
liable to ba defeatad by a transfer 0 . the 
•husband’s property to a bona *iie pure assr 
for value even with knowledge of the widow s 
claim for maintenance, unless the transfer as 
been made With the intention of defeating the 
vridowVclaim* In support of this argument 
he has relied a£on a large number of cases oat 
of whfoh the following may ba men- 
fcioned;— 

54, 


Ram Kunwarv, Ram Dai (l), Bharatpur State 
v. Gopal Dei (2), Manihl v. Bai Tara (3), 
Parvati Decanna Jayadal v. Shrinivcts Ram* 
chandra Patil (4) and Daulat Ram v. Ohampa 

(5). 

On these authorities the crucial question to 
be determined is whether the vendee in this 
oase was a bona tide purchaser. This was 
deoided by the Trial Court in the negative. 
It found that the vendee was well-acquainted 
with the circumstances of the family ; that 
the property inherited by Jiwan Kishore was 
only limited; that Jiwan Kishore incurred 
debts for immoral purposes ; and that while 
purchasing the shops the vendee was warned 
that the widow had set np a claim for 
maintenance. The vendee admitted that he 
was so warned by Lala Manna Lai, Secretary, 
District Board, of the plaintiff’s rights, but 
that he purchased the shops as they were 
eituated adjacent to his house. From the 
above circumstances the Court of first instance 
concluded that the vendee was well-acquaint¬ 
ed with the character of Jiwan Kishore also. 
Having taken tbe above circumstances into 
consideration the Court held that the vendee 
was not a bona file purchaser. This finding 
of the Trial Court was challenged in appeal 
and the argument put forward was, firstly, 
that the vandee was a bona fide purchaser and, 
secondly, that Jiwan Kishore, defendant No. 1, 
had other property out of which he should 
support his mother. The lower Appellate 
Court agreed with the finding of the First 
Court and repelled the plea that the vendee 

was a bona fide purchaser. 

It was strongly contended by Pandit Sheo 
Narain that there was only a general charge 
for maintenance on the property, and that there 
being no specific charge on the shopa in 
question and the vandee baing a bona tide 
purchaser was not affected by the notice of 
the fast that tbe widow had a claim for 
maintenance. Tbe leading case on the point is 
admittedly the case of Lnkshman Rnmchanira 
Joshia v. Satyabhama Dai (6). The summary 
of the question deoided in that case is given in 


( 1)22 A. 828; A. W. N. (19C0) 97; 9 Ind, Deo. 

N ( 2 ) } 2Va^ 163; A. W. N. (1901) 207. 

(3) 17 B. 398; 9 Ind. Doc. (n. s.) 2a9. 

( 4 ) 55 Ind. Cas. 631; 28 Bom. L. B. HO. 

(5) 65 Ind. Cos. 23; 2 U.P. B. L. (L.) 50; 32 ?. W, 

a. 1020. , , 

(6j 2 B. X Ind. Deo. (n. s.) 752. 
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Goar’s Hindu Law at page 44?, section 67. 
Two of the rales, namely, (4) and (5) are 
thus stated there :— 

“(4) That the right may, however, be lost 
by a transfer made fcr legal neces¬ 
sity or for a pnrpcse binding upon 
the family in which ease the quee- 
lion of notice is immaterial. Even 
a transferee who takes with a notice 
of the claim would hold it free from 
it.” 

"(5) That where the property is limited, 
the transferee is bound to enquire 
whether there is any claim for 
maintenance or residence, and his 
failure to do so would be tanta¬ 
mount to notioe within the meaning 
cf section 3 of the Transfer of Prop¬ 
erty Act and of the Trusts Act,” 

In the Bombay case referred to above Mr. 
Justice West, after discassiog the case-law 
and the text, arrived at the following conclu¬ 
sion :— 

“if he (vendor) Fought to defraud her, he 
could not indeed by aoy device io the way 
of parting with the estate, cr changing its 
form, get rid of the liability whioh had come 
to him along with the advantage derived from 
his survivorship ; and Lakshman (vendee) — 
taking from him with reason to suppcss that 
the transaction was one originating rot in an 
honest desire to pay off debts, or satisfy claims 
for which the estate was justly liable, and 
which it could not otherwise well meet, but 
in a design to shuffts off a moral and legal 
liability—would, as sharing in the proposed 
fraud, be prevented from gaining by it; but if, 
though he knew of the widow’s existence and 
her claim, he bought upon a rational and 
honest opinion that the sale was one that 
could be effected without any furtherance 
of wrong, be baf, as against the plaintiff, 
acquired a title free from the claim which 
still subsists in full force as against the 
recipient of the purchase-money.” 

The Judges in that case remanded the 
case for a re-trial, as they thought that 
having regard to the observations made in 
their judgment the following questions re¬ 
quired determination before the final deai- 
Bion of the case, namely, (1) was the 
■ale justifiable under the circumstances P 
(*i) Was it unfairly prejudicial to the 
widow’s rights or remedies, and (3) Was 

)he vendee’s purchase made under euoh cir¬ 


cumstances that the property passed to him 
exonerated from the liability to support the 
widow. 

In the present case the findings recorded 
by the lower Appellate Oourt make it 
clear that the sale was not justifiable and 
that it had unfairly prejudiced the plaintiff’s 
rights and that the vendee was not a bona 
fiie purchaser. It is not necessary for us 
to consider in any detail the authorities 
relied upon by the respestive parties, bs 
the law is folly oryetalised in the judgment 
of Mr. Justice West. 

We ascordiDgly uphold the decrees of the 
Ooarts below and dismiss the appeal with 
costs. 

z. k. Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civic Appeal No. 374 op 1921. 

January 26, 1922, 

Present :—Sir Norman Maclaod, Kx,, 

Chief Justice, and Mr. Justice Ooyajee, 
NARAYAN LAXMAN OHA.NDVADKAR 
—Plaintiff—Appellant 

versus 

GOPALRAO TRIMBAK CHANDAVAD- 

KAR AND OTHERS—DEPENDANTS— 

Respondents. 

Agreement to give in adoption — Consideration — 
Annuity , promise of — Agreement, validity of. 

Where the consideration for an agreement to giro 
a boy in adoption, is a promise to pay to the 
parent of the boy an annunity, such promise is 
sufficient to invalidate the agreement. 

Second appeal from the decision of the 
District Judge, Nasik, in Appeal No. I9d 
of 1920, confirming the decree passed by the 
Subordinate Judge at Nasik, in Civil Suit 
No. 200 of 1919. 

Mr. Q. 8. Bao , for the Appellants, 

Mr. Nadkarni (with him Mr, S. B . 
Shingne), for the Respondents. 

JUDGMENT.—Both the Courts have 
found in this ease that the promise to pay 
annuity was the sonsideration for the agrea- 
meat to give the boy in adoption. That 
would be sufficient to invalidate the agree¬ 
ment; and we need not consider the question 
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whether the payment of the annuity, if 
there had been good consideration for it, 
iould be enforced agaicsfc the heirs of 
Ganpatrao, although we may point out that 
the two decisions in Balkrithna v. Janardam 
(l) and Bnbubhat v. Beharilal (2) appear to 
be in conflict, and maylrequire to be considered 
hereafter. The appeal, therefore, will be 
diemissed with ooste. 

w. c. A. 

Appeal dismissed. 

(II 6 Bora. L, R. 642. 

(2) 7 Bom. L. R. 686. 


CALCUTTA HIGH COURT. 

Civil Revision Oases Nos, 512 
amd 476 of 1921. 

December 20, 1921. 

Present :—Mr. Justice Suhrawardy 
and Mr. Justice CnmiDg. 

BAUL CHANDRA ADDYA—Difahdabt 

—Petitioner 
versus 

Shsikh ABDUL MATLEB— Plaintiff 

— Opposite Partt. 

Civil Procedure Code (Act V of J908J, 0. XX, r. 4 
ll)—Small Cause Court, judgment of—Judgment 
specifying points for decision and entering findings 
seriatim, whether proper—Suit to recover amount 
on bxsis of acknowledgment, whether cognizable by 
Small Cause Court—Provincial Small Cause Courts 
Act (IX of 1587 ^, s. 25 —Jurisdiction — No error of law 
—Interference by High Court , if competent. 


Where a Small Cause Court Judge has in his 
judgment specified the points for decision and has 
entered his findings seriatim under each of the 
issues mentioned by him, he has complied with the 
provisions of O, XX, r. 4 (1), Civil Procedure Code. 

fp. 851, ooL 1*3 . . a. 

A Small Cause Court is competent to try a suit 

to reoover a certain sum of money on the basis ot 
an acknowledgment. £p. 852« col i. J 

A High Court will not interfere with a decree, it no 
error of law has been committed by the Small 
Cause Court within the meaning of section 26 of the 
Provincial Small Cause Courts Act. [p. 852, col. l.j 
Rules against an.order of the Judge of 
the Court of Small Causes at Sealdah in Suit 
No. 4436 of 1920. 

FACTS appear from the judgment- 
Baba Baranasibasi Mookerji (with him 
Babu Krishna Ohandra Baneiyi), for the Peti¬ 
tioner.—I attaek the judgment of the learned 
Small Cause Court Judge as not being in 
jtceordance with law, The judgment does 


not satisfy the requirements laid down in 
O. XX, r. 4, clause (1). There must 
be indication in the judgment that the learned 
Judge ha 9 understood and considered all the 
points. Refers to Malik Rahmat v. Shiva^ 
Prasad (1), Will a simple . ‘yae* or ° 0 ’ 
amount to a decision ? A decision is a jndiaial 

determination of a ease. 

[Coming, J.—There is difference between 

a decision and reasons for a decision.]. 

Apart from that, I submit that in this case 
there has been a gross failure of justice. Is 
there any indication that the Judge looked into 
the aocoant.books of the petitioner? Simple ipse 
dixitt will not do. Moreover, I was not given 
an opportunity to examiijp the expert ? The 
scope of section 25 of the Provincial Small 
Cause Courts Act is much wider than 
section 115 of the Civil Procedure Code, 
‘Defective procedure’ also comes under section 
25 of the Provincial Small Causes Courts Act. 
On plaintiff’s own case it was not one for 
settled accounts, but for settlement of accounts, 
so the Small Causes Court has no jurisdiction 
to try this eoit. Sea Article 31 of the Second 
Schedale to the Provincial Small Cause Courts 
Act. It is a suit for an account and not on 

account. .... /x .. 

Babu Fatitpaban Ohatterji , for the Opposite 

Party, did not appear. 

JUDGMENT. 

Rule No. 476 of 1921. 

This Rule is directed against a decree 
of the Court of Small Causes at 
Sealdab. It is urged that the judgment 
passed by the learned Small Cauje Court 
Judge is not in accordance with law. 

The learned Judge has specified the point* 
for decision and has entered his findings 
seriatim under each of the issues mentioned 
by him. We think be has complied with 

the provisions of O. XX, r, 4, clause 1. 

The next point urged is with regard to the 
defendant not having been given a sufficient 
opportunity of oalling a bandwriting expert. 
There was an application for review before 
the learned Judge and the reason he has 
given in hie judgment on that application 
affords a complete answer to this objection. 

It is also argued that the present suit 
being one for aooount is not cognizable by the 
Small Cause Court. It appears from the 
judgment of the learned Judge that the 
(1)13 A. 638; A. W. N. (1891) 172, 7 Ind.Dco, 
(n. 8.) 337. 
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plaintiff’s case was that the defendant 
acknowledged the plaintiff’s dues to be 
Bs, 522-1-6 for which the suit was brought. 
An iesue was framed ty the learned Judge 
that “did the defendant acknowledge the 
plaintiff’s dues to he Rs. 522-1-6,” and his 
decision on that isiue is that the defendant 
acknowledged the plaintiff’s dues to be 
Rs. 522'16. Such being the case, the Small 
Cause Court was quite competent to try this 
suit. 

We are of opinion that the Court below has 
not committed any error of law within the 
meaning of rection 25 of the Provincial Small 
Cause Courts Act so as to invite our inter¬ 
vention with the decree. 

The Rule is discharged. 

Rcti No. 512 op 1921. 

The main Rule (No. 476 of 1921) 
being discharged this Role is also dis¬ 
charged. 

V. K. 

Rules discharged. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 329 of 1921. 

March 23, 1922. 

Fresent :—Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Shab. 

ThkEAST INDIAN RAILWAY 
COMPANY— Defendant—Appellant 

, versus 

DAYABHAI VANMALIDAS— Plaintiff 

—Respofdcxt. 

Railways Act (IX of 1890^, Sch. II, cl, (mj — 
u Shawl6,” meaning oj—Question as to meaning of 
word, whether question of law — Appeal, second. 

Tho term “Shawls” in olause (m) of Schedule II 
to the Railways Act, refers to Indian Shawls of 
special value, and cannot be taken to apply to 
articles of inferior value, [p. 866, col. 2.] 

The question whether the term “Shawl” in clause 
(m) of Sohedale II to the Railways Act is not used 
in a restricted sense, is a question of law, and the 
High Court can, in second appeal, consider what is 
the proper meaning of the word. [p. 868, col, 1.] 

Second appeal from a decision of the 
A&list&nt Judge at Ahmedabad, in Appeal 
No. 184 of 1918, confirming a decree passed 


by the First Class Subordinate Judge at 
Ahmedabad, in Civil Suit No. 342 of 1916. 

Mr. Campbell (with him Messrs. OrattfoY& t 
Bayley& Co.), for the Appellant. 

Mr. 0. N. Thahor, for the Respondent. 

JUDGMENT. 

Macliod, O. J.—This is an appeal from the 
decree of the Assistant Judge of Ahmedabad 
confirming the decree passed again** the 
original first defendant by the First Class 
Subordinate Judge 

The plaintiff sued the East Indian Railway 
Company and the Bombay Baroda and 
Central India Railway Company to recover 
Bs. 877-11-7, the value of a bale of goods 
known as Malidas of German make, which 
was consigned in October 1915 by the 
plaintiff’s agent from Howrah to Ahmedabad, 
and lost in transit. The first defendant 
Company, relying on the fact that the plaintiff 
in his letter of the 23rd December 1915 
described the goods in the bala as 170 
pieces Shawls, contended that they came 
within the excepted articles referred to in 
section 75 of Act IX of 1890 and as the 
consignor had failed to describe the nature 
of the goods and pay the proper rate for them, 
the Company was not liable. 

The evidence shows that the goods were 
described as Malidas in the plaintiff’s account- 
books, and that each piece was worth 

Re. 5-5-0. The Subordinate Judge, relying 
ou the decision in Sarat Chandra Bose v. 
Secretary of State for India (1), held that the 
term Shawls’ in the Second Schedule to the 
Indian Railways Act did not apply to these 
cheap goods which were not even manufactur¬ 
ed when the Act of 1854 was passed, and 
so section 75 did not apply, The term 
Shawls ” in the Schedule was meant to 
apply to valnabis Shawls from Kashmir 
and other places. Accordingly the suit was 
decreed against the first defendant Company 
and dismissed as against the second defend¬ 
ant Company but without cobIs. In appeal 
the Assistant Judge said : 

“The accounts of plaintiff and his agent 
show that the goods consigned were Malidas 
and not Shawls. The goods do not fall 
under section 75, Schedule II. There ia 
ample other evidence to support fhe same 

• * • « • , * 

- ♦ 

(1) 14 Iud. Cas. 726j 39 C. 1029 
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conclusion. The construction of the law is 
not favourable to defendant according to 
decided cases considering the price and the 
quality of goods,** 

We have had before ns a specimen of the 
goods contained in the missing bale. It 
is obvionsly a Shawl wibhin the ordinary 
meaning of the word as need in the English 
language. 

It wa9 argued that both Ooarfcs had 
found as a question of fact that the goods 
were not Shawls and that being so no seoond 
appeal lay. 

Exactly the same question arose in Sarat 
Ohandra Bose v. Secretary of State for India 
(I) which was a seoond appeal and the 
Oourt considered that the real qaestion at 
issue wa9 whether the word Shawls” in 
the Seoond Schedule of the Indian Railways 
Act was meant to apply to all Shawls, or 
only Shawls of a particular material and 
value, and not whether ‘Alwans* were or 
were not Shawls. The term ‘Shawls’ would 
appear at first sight to he used generally 
&9 applicable to all Shawls, but it is a 
question of law whether in its particular 
context it was not used in a restricted 
Bdnee. 

Now the object of seotion 75 was to pro¬ 
tect the Railway Companies from claims 
made in respect of loss or damage to 
artiolpB of a special value, unless the nature 
of such articles had been previously declared 
and a special rate paid for the carriage 
thereof. The words “special value” are 
misleading as many of the articles detailed 
in the Seoond Schedule have no special 
value and protection was really necessary 
oq account of their special nature, so that 
the Railway Companies might be put on 
notice to take precautions to ensure their 
safe transit. Some of the articles enumerat¬ 
ed can be of great value within a small 
compass, othere though large can ba easily 
damaged. There is no general principle 
applicable to all except that they require 
special care by the Railway Company when 
performing the contract of carriage. An half 
anna poskaga'stamp, a doubls bass, a diamond, 
A watch must all be declared provided the 
value of the p)fka?e is over A00 rupees, 
sj that the intrinsic valu9 is no test. 
Tae plaintiff, therefore, must rest bis case 
on the contention that the word * Shawls * 
in the Second Schedule must mean Shawls 


of a particular kind. It was suggested 
that when the word was used in the first 
Indian Railways Act of 1854, only Indian 
Shawls could have been referred to, and that 
the only Indian Shawls known in thoie 
days were valuable Kashmir or Persian 
Shawls. That is no doubt correct as Shawls 
are not mentioned among the articles of special 
value in the corresponding seotion of the 
Oarriers Act of 1830. 

It was unfortunate when the Indian Rail¬ 
ways Act of 1890 was passed that it wai 
not recognised, that all kinds of imported 
Shawls, whether valuable or of a cheaper 
quality, might be given to the Railway 
Companies for carriage, so that the retainer 
of the general term “ Shawls ” in the Second 
Sohednle might lead to a demand by the 
Railway Companies that auoh Shawls should 
be declared. Though at one time I was of 
opinion that a great deal could be said to 
justify that demand, and that the obvious 
way to remove the difficulties which arise 
in cases like the present one was to amend 
tb6 Seoond Sohednle so as to make it clear 
that only valuable Indian Shawls were 
intended to be included therein, I am not 
prepared to differ from the view taken by 
ray brother Shah which is in acaordance 
with the deoision in Sarat Ohandra 
Bose's case (1), and opposed to the view 
of Stuart, J, in Shudarshan v. East 
Indian Railway Company (2). It cannot be 
denied that this oaae of cheap imported 
Shawls is much like any other cam of 
woollen good?, and it would not naturally 
oaour to the consignor that it would have 
to be declared, in order that, if lost, its 
valae might be reaovered. It woald be 
certainly desirable that the term “ Shawh ” 
iu the Second Schedale ehoald now be 
amended so as to make it clear that oqly 
Shawls of special value are intended to 
require to be declared. I should think it 
would then bs diffioulfc fur the Railway 
Companies to make oat any good grounds 
for including Malidas in the Schedule. 

I think both appeals should be dtamuued 

with costs. . 

Shah, J.—The only qiactioa in this 
second appeal is whether the piece goods 
contained in the mining parcel were 

> 

• (2} 52 lud,jOas, A.70j:17 A, hi J. 1031, j 
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I Shawls 1 withiD the meaning of Schedule 

II of the Indian Railways Act IX of 
1890. 

The importance of the question is that 
if the parcel contained ‘ Shawls ’ the Railway 
Company would not be liable for the loss, 
as the declaration required by section 75 of 
the Indian Railways Ast was not made by 
the soDsignor. On the other hand if the 
goods were not Shawls, the Company would 
be liable for the loss of the goods delivered 
for sarriage under settion 72 of the Indian 
Railways Aft, 

The lower Courts have held that the 
articles fontained in the parcel, of which a 
sample has been prodused in the ease, were 
not ' Shawls.’ 

It has been urged on behalf of the 
appellant Company that the word Shawls * 
is used in a general and wide sense, and 
that it includes oblong pieees of any material 
whifh fan be used as * Shawls * though 
cheap and not satisfying the requirement 
of the word ‘ Shawl ’ in a restrieted sense 
as used and understood in India. The 
dietionary meaning of the word as under¬ 
stood in the English language is relied upon 
as indicating the sense in which the word 
is need in the Sehednle. The appellant 
relies upon the observations in Shudarshan 
v. Edit Indian Railway Company (2) and 
contends that the view taken in Sarat Chandra 
Bote v. Secretary of State for India (1), of 
the meaning tof the word ‘ Shawls ’ is 

erroneous. 

On behalf of the respondent it is urged 
that it is really a question of fast and that 
the finding of the lower Appellate Court 
based on the evidence in the ease that the 
sample before the Court is not a 4 Shawl ’ 
within the meaning of the Sshedule ought 
to be aeoepted in second appeal. It is 
further urged that in view of the scope 
and object of seetion 75, the restrieted 
meaning of the word 4 Shawl ’ should 
be aosepted. The respondent relies upon 
the decision in Sarat Chandra Bote'e 

case 

After a eareful consideration of the 
arguments on both sides, I have come 
to the fonolusion that the question set 
forth at the outset should be answered in 
the negative. 

It is in a sense a question of fast whether 

the parlieular sample before the Court is a 


Shawl* or not. But in the present case 
the answer depends upon the meaning 
of the word 4 Shawl.* If the word is inter¬ 
preted in a restrieted sense the article in 
question would not be a * Shawl.’ If it be 
interpreted in the wider and more compre- 
hensive sense, it would be a Shawl.’ Under 
the firaumstanees it seems to me that it 
eaDnot be treated as a pure question of fact, 
and that it is necessary for us to consider 
in second appeal as to what is the proper 
meaning of the word Shawl ’ as used in 
Schedule II. 

The sample in question is an oblong piece 
worth Rs. 5-5 0, probably made of rough 
wool or of mixed material of wool and 
•otton. It appears to be an imitation of 
a real Shawl with the marked difference 
in the prise as well a9 the material of 
which it is made. The word ‘Shawl* is 
the same as the Persian word 1 Shal * 
and it is commonly need in the same sense 
in almost all the Indian languages. It it 
used by the Indian Legislature in an At! 
applicable to British India. The language 
of the Act is English. The meaning of the 
word in Johnson’s Persian Dictionary is 
given as follows :— 

‘ A Shawl or mantle, made of very fine 
wool of a species of goat common in Tibet. 
A coarse mantle of wool and goats’ hair, 
worn by dertithes .” 

The meaning of the word in English is 
thns stated in Webster’s Dictionary:— 

“ A square or oblong oloth of wool, ootton, 
silk or other textile or netted fabric used 
especially by women as a loose covering for 
the neck and shoulders: Indian Shawl is 
described &s a kind of rioh Shawl made in 
India from the wool of the Cashmere goat. 
It is woven in pieces, which are sewed 
together.” 

The word is more fully deal! with in 
Murray’s Dictionary and I shall quote only 
two meanings of the word as given there 
which are material for the present pur¬ 
pose 

(1) “ An article of dress worn by Orientals 
(commonly as a scarf, fturbaD, or girdle), 
consisting of an oblong piece of a material 
manufactured in Kashmir from the hair of 
the Tibetan 4 Shawl-goat.’ ” 

(2) “As the name of an artiele of 
elothing worn in Europe and the West, 
chiefly by women as a covering for the 
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shoulders or, sometimes for the head, origin* 
ally applied to the imported Casbmsre 
Shawl’ bat in liter use extended to denote 
an oblong or square pieoa of any^ textile or 
netted f&brie, whether of wool, silk, sotton 
or mixture of these.” 

It would appear that in Persian as well 
as in the Indian languages the word has 
a limited and speoifio meaning whieh wool! 
exelude the sample eush as we have in the 
present oase from its stops. The Indian 
Legislature, however, has used the word in 
an Att in the English language. Though 
it is not improbable that it may have been 
used by the Legislature as an Indian word 
in the sense given to it in the Indian 
language, we have to see what its meaning 
is in the English language. The first 
meaning as given in Murray s Diskionary 
in substanos is the same as that in the 
Indian languages. The setond meaning as 
given above is mush wider and would in- 
elude in its stope any oblong piece of cloth 
made of silk, wool, eotton or mixture 
thereof. When the word has two meanings, 
one of a restrietive nature and the other 
of a tomprehensive character, and when we 
have to detide wbith of the two meanings 
would be appropriate, it seems to me that 
it is netessary to turn not only to the ton- 
text in relation to whith the word is used 
but also to the etope and object of seetion 
75 and to the reason of the rule contained 
therein. X think it i. open to the Oourtto 
.on.ider these elements m deeding whnh 
of the two meanings is to be aac9pked ! 
repreaenting the trae meaning ot the word 
n.ed in the S.bednle. The section is enaoted 
to lay down .ertain .onditiona as to art,oU * 
of special value whi.h must be falfi ‘ led 
before any liability .an be attached to a 
Railway Administration for the loss thereo , 
The general responsibility of the Railway 
Administration in reaped of the good, de¬ 
livered for carriage ia deSned by sestion 72 
and sa.tion 75 .ontaina an ex.eptional rule 
appli.able to oertain arti.lea of apeoial 
value mentioned in the Se.ond Schedule. 
It ia .laar to my mind that Shawl, in 
tomprehensive sense given thereto in tue 
English language would not ne.eaaanly be 
an article of ape.ial value. A Shawl in 
reitri.ted aenae ia dearly an artiste ot 
apeoial value. It make, no difference to 

my mind at to bow or where the ertiele 


ia manufactured. But what does matter to 
my mind ia the stuff of whioh it « 

The price of the arti.la would not directly 
matter: but it would be relevant as mdi- 
.ating the real nature of the material need. 
The reason of the rule contained in a»s tl0 “ 
75.au apply to ‘ Shawls ’ in the restricted 
sense and not to Shawls in the .ompre- 
hanBive sense of the term. I. therefore, 
draw the inferen.e, and I think it is an 
inferanca open to the Court to draw m 
view of the origin and use of the word aa 

also its apparent ambiguity *; 9lakl ° n ° 
the context, that the word Shawls ia 
naed there in the reetri.ted sense aa mdisated 

in Murray’s Di.tionary. 

It is cliar that the article in question does 

not satisfy that description, and that the 
•on.lusion reached by the lower Court, 
that the missing parcel did not oonti a 
‘ Shawls ’ is right. 

It is not necessary to express any opinion 
as to whether 4 Alwans* and M*lid*s can 
be ‘ Shawls ’ in this restricted sense. In 
order to be able to deside this qneation, I 
should like to koow more about tie meanings 
attached to the.e words by the dealers l “ 
different market, than it is poss.ble *“ 
know on the present record. Takl “® kb ® 
di.tionary meanings of these terms in Urdu 
‘ Alwan.’ and ‘ Malidas 1 may be Shawls m 
the proper 8 eu:e of the word. Ido not 
think, and it ie not oontended, th»t the use 
of the word ‘Malidae’ by the plaintiff 
in hie a.oounte and of the word Shaw 
in the cirreeponden.e .an affe.t the .on- 
.luaion that the article in question is not 

I have .oosiderad the observations of 
J.. in tihudarihan V. Bast 

Indian Bvinav Company (2). The actual 
decision in that .ase has no bearing 
upon the point arising in this .ase. It 
may not matter whether a partieular Shawl 
is a ma.hine-made or hand-made arti.la. 
The learned Judge in that .ase had to 
de.ide whether the word laoe’ as need in the 
S.hednle in.luded ma.hine-made la.e also. 
The obaervatione of the learned Judge 
on the decision of the Oal.utta High 
Quart in Surat Ohanira Bos> v. Secretary 

of 8taie for India U). aB tho 

meaning of the word ‘Shawls' were not, 
.tri.tly speaking, ne.eesary for the de.i.ion 

in that oase and while I agree that th 8 



m 


INDIAN OASES. 


■ UNDAR DAS V . PDRAN BINQH. 

Court has to consider the meaning of the 
word used by the Legislature and Dot to 
look to the dissuasions and views of the 
legislative authorities, I do Dot think that 
the Court is absolved from the duty of 
determinirg which of the two meanings, 
whish the word may bear, is to bs ac¬ 
cepted. The origin of tLe word ‘lace’ is 
different. Jn my opinion different con* 
^derations arise in determining the true 
meaning of ‘Shawls’ as ns6d in the Sohe* 
dele. There may or may not be any 
ambiguity about the meaning of the 
woid ‘lace*: but it does Dot follow that 
there is no ambiguity about the meaning 
of the word Shawls,* Where the question 
is whether the woid 'Shawl*—a word of 
Indian origin and of extensive use in India 
as an Indian word— baB one meaning or the 
other, the considerations to whish I have 
referred naturally arise. On the whole I 
am satisfied that the conclusion reashed in 
Batat Chandra Bote's cate (1) as to the mean* 
ing cf the word ‘Shawls’ is right. 

I would, therefore, sonfirm the decree 
of the lower Appellate Court and dismiss 
the appeal with soste. 

In the view I take of Second Appeal 
No. 321 1 tbirk that the Second Appeel 
No. 363 thould also be dismissed wi*h 
scats. It relates only (o the order of eoBta 
in the Trial Court: and I tee no geoef 
reason to diiturb that order. 

w. d. A. 

Appeals dismissed. 


LAHORE HIGH COURT, 

CiVlL Revision PiTiTio* No. 341 cf 1(21. 

January 24 , 1922, 

FreSetit: —Mr, Jcstioa Martineac. 

SUNDAR DAS akdctbeec—Plaikt ffs— 

PlTltlCNERS 

t ersus 

PURAN SINGH- Defendant— 

ResioadiRt. 

Conti’Act Act (IX of 387 2), s, (2 — Novation — 
Insufficiently stamped hundi given in renewal of prior 
hundi— Creditor, whether can fall back upon jrior 

hun&U 




Where on insufficiently stamped hundi is given, 
in renewal cf a prior hundi and a suit on the basis 
of the subsequent hundi is not maintainable, the 
creditor can fall back upon the prior hundi. Section 
of the Contract Act is no bar to his doing so. 
[p. 857, col. 1.] 

Bhagat Ram-tianpat Rai v. Chhajjii Ram , 44 Ind. 
Cae. 686; 15 P. W. R, 1918, distinguished. 

Jagan Prasad v. Indermal , 23 Ind. Cas. 569; 36 
A. 259; 12 A, L. J. c6J , Kuitayan Chetty v. Palaniepvai 
Chetty, 27 M. 640, relied upon. 

The test in a case of this kind is whether the 
original cause of action exists independently of the 
hundi subsequently executed, if it does the creditor' 
can ordinarily sue on it, otherwise not. [p. 867, col. ).] 

Sheikh Akbar v. Sheikh Khan, 7 C. 266; 8 C. L. R., 
628; 3 Ind, Dec. in. s.; 573, relied upon 

Petition, under section 25 of Act IX cf 
1S87, for revision of a dcoree of the Judge* 
Small Cause Court, Amritsar, dated the 
19fch February 1921. 

Lala Mehr Chcni Mahogany for the Peti r 
tionere. ■ 

Lala Hukam Ohand , for the Respondent, 

JUDGMENT,*—The plaintiffs sued the 
defendants oo a hundi for Rs. 300. The hundi 
was found to he insufficiently stamped, and 
the plaintiffs asked to be allowed to amend 
their plaint so that they might sue'on the 
original corsideratien. Leave was refused 
by the Trial Court, hut was granted by this 
Comt in revision, and the plaintiffs accord- 
ingly amended their plaint find sued on 
a former hundi, which was for Rs. €d0 
and tears an endorrement to the effect that 
Rs. cCO had been paid in each and a new 
hundi executed for Re. 300. 

The Judge of the Small Cauie Court baa 
dismissed the suit, holding, on the authority 
of Lhagat Bam Qanpat Bai v. Chhaiu Bam 
(1), that the plaintiffs cannot fall back cn 
the jrior hundi . They have applied to this 
Court for revision. 

In the case relied cn by the learned Judge, 
wbere an insufficiently stamped hundi bad 
been executed in lieu of the balance due on 
a mortgage-deed, which was cancelled by an 
endorsement to the effect that the whole of 
the moitgage money had been received in 
fall, it was held that the plaintiff could not 
recover the sum due to him on the basis of 
the mortgage*deed. 

In Jagan Frasad v. Indermal (2), however 
which ie a case exactly in point, it was held, 


(1, 44 led. Caa. 886; 16 P. W, R. 1918. 

(8) 23 Ind. Cas. 689; £6 A. 269; 1? A. L, i, 3 61 
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that where an insufficiently stamped hundi 
was given in renewal of a prior hundi the 
plaintiff could fall bask on the prior hundi. 

The general principle to be followed is 
ennneiated in Sheikh Ahbcr v. Shaikh Khan 
(3). The test in a case of this kind is 
whether the original cause cf action exists 
independently of the hundi subsequently 
executed ; if it dees the creditor can ordi¬ 
narily sue on it, otherwise not. In the 
present case the hundi for Rs. 60J gave the 
plaintiff a cause of action which is quite 
independent of the subsequent hunii, and I 
do not see why the sail on the former hundi 
should not be maintainable. 

Counsel for the respondent contends that 
section 62 of the Contract Act, which pro* 
vides that if the parties to a contract 
agree to lubstitute a new oontract for 
it, or to rescind or alter it, the. original 
contract need not be performed, debars 
the plaintiff from maintaining the claim 
on the piior hundi. I cannot agree 
with this contention. In Kuttayan Ohetty 
v. Palaniappa Chatty (4), it was held that 
the giving of a hundi in payment of the price 
of goods sold operates as a payment, only if 
the hundi is honoured, and that if the hundi 
is dishonoured the right to sne on the origi* 
nal cause of action is revived. So in the 
present case the giving of the second hundi 
wcnld have operated as a discharge of the 
first one only if the new contract coaid have 
been legally enforced. As the plaintiff can¬ 
not sne on the second hundi owing to its 
not being properly stamped he can fall back 
on the first one, and section 62 of the Con¬ 
tract Act is not a bar to his doing so. 

I accept this application, set aside the 
decree of the lower Court, and remand the 
ease to that Court under O. XLI, r. 23, 
Civil Procedure Code, for fresh disposal 
according to law. The Oonrt-fee on the 
application will ba refunded. Other costs 
will be costs in the case. 

B. N. 

Application acceptsd. 

(3) 7 0. 266; 8 C. L. R. 628; 3 Ind. Dec. (n. s.) 
713 . 

(4) 27 M. 640. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 53S of 1921. 

January 31, 1922. 

Fresent :—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Ooyajee. 

NAGABHATTA TIMMANBHATTA 

BOPPANHALLI— Plaintiff—Appellant 

venue 

NAGAPPA SUBBA YA HAVIR and another 
—Defendant?—Respondents, 

Sale in execution—Suit against purchaser to recover 
property — Sale not set aside — Suit, whether main¬ 
tainable. 

A suit to recover from a purchaser at a Court-sale 
the property purchased by him is not maintainable 
until the Court-sale is set aside, unless it is a 
nullity, oven though the suit relates to property 
included in the salo which is outside tho suit and 
which by mistake was included in the deuroe. [p. 858, 
col. 1.] 

Appeal from the decision of the District 
Judge, Kanara, in Appeal No. 116 of 1919, 
reversing the deoree passed by the Sub¬ 
ordinate Judge at Sirsi, in Civil Suit No, 282 
of 1918. 

Mr. S. A. Jahagirdar, for the Appellant. 

Mr. NMeant Atrr.aram, for Respondent 
No. 1. 

Mr. G. P. Murdeshwjr , for Respondent 
No 2. 

JUDGMENT,—*The plaintiff sued to re¬ 
cover from the second defendant the price 
of the mateiials of the house mentioned in 
the plaint, and also to reoover possesiion 
of the hoase site aod Hittal, e(c , appertain¬ 
ing thereto, the said properties having 
been purchased by defendant No. 2 at a 
Court 6ale held at the instance of defendant 
No. 1 in Darkha9t No. 295 of 19l4. The 
suit was decreed in the Trial Court, but 
wae dismissed in appeal. The facts, as 
set oat by the learned District Judge, show 
that one Ramayya, the husband of the 
plaintiff, owned eight properties. He mort* 
gaged seven of them to one Venkata 
Bhatta and four years later be mortgaged 
all the eight properties to one Tammanna 
Bhatta. In 1910, the plaintiff filed a suit 
to redeem this latter mortgage, and in 
her plaint she recited the fact of the former 
mortgage, but by mistake in describing 
the property mortgaged to Veokata Bhatta, 
sfce included the eighth property, whiib 
wa* only subjjct to the second mortgage, 
Jn the redemption suit a decree was passed 
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that the plaintiff should pay to Rudrappa, 
the transferee from Venkata Bhatta, who 
had been made a party, the amount due 
under the first mortgage and costs by 
annual instalments, with liberty to bring 
the mortgaged property to sale in default. 
In the decree was included the eighth 
property, which, as a matter of fact, was 
not mortgaged originally to Venkata Bhatta. 
As the plaintiff did not pay her instal¬ 
ments, the first defendant (her husband 
Rudrappa having died) took out execution 
and brought all the property to sale. At 
the Court-sale the second defendant was 
the purchaser. 

This is not a suit to set aside that sale, 
but a suit to recover from the purchaser 
what he bad purchased at the Court-sale, 
and it is difficult to see bow sush a 
suit sould lie until the Court sale is set 
aside, unices it sould be considered as a 
nullity. Now it was entirely the fault of 
the plaintiff that she allowed the desree to be 
passed, because she must have been aware that 
the eighth property was entered in the decree 
for redemption which she obtained with 
regard to the first mortgage, and she has 
allowed the Court to sell the eighth property 
in execution of that desree. So that on 
the question of mistake, it is perfectly clear 
that the plaintiff was alone leipontibfe 
for the eighth property having been SDld. 
It is difficult then to eee bow Bhe could 
pay that the sale was a nullity. If necessary 
it would have to be held that the plaint¬ 
iff was not even entitled to take scoh a 
plea. 

What is the proper view in 6ush a case 
when objections are raised to a Coart sale, 
was clearly laid down in Malkarjun v. 
Narbori (1). In that cape the Conrt issued 
a notise to the wrong party, and not to 
the party against whom exeoution was 
applied for. It was then argued that the 
Court had no jurisdiction to sell the prop¬ 
erty, bat the Privy Council at page 347 held 
that— 

“ [Although the Court made a mistake), 
a Coart has jurisdiction to decide wroDg as 
well as right. If it decides wrong, the 
wronged party can only tpke the sourse pres¬ 
cribed by law fer setting matters right and 

(1) 26 B. 337; 2 Bora. L. R. 927; 6 C. W. N. 10; 27 
L A, 216; 10 M- L, J. 368; 7 Sar, P, 0. J. 739 (P, 0.). 


if that coarse is not taken the decision, 
however wrong, oannot be disturbed. The 
real complaint here is that the Exeoution 
Conrt construed the Code erroneonsly. Acting 
in its duty to make the estate of Nagappa 
available for payment of his debt, it served 
with notice a person who did not legally 
represent the estate, and on objection decid¬ 
ed that he did represent it. Bat to treat 
such an error as destroying the jurisdiction 
of the Court is calculated to introduce great 
confusion into the administration of the 
law. Their Lordships agree with the view 
of the learned Chief Jnstioe that a pur¬ 
chaser cannot possibly judge of such 
matters, even if he knows the fact ; and 
that if he is to be held bound to inquire 
into the aocuraoy of the Court’s oonduot 
of its own business no purchaser at a 
Court-sale would be safe. Strangers to a 
suit are justified in believing that the Court 
has done that whioh by the directions of the 
Code it ought to do.” 

Then at page 352 their Lordships say : 

The Limitation Act protects bona fide 
purchasers at judicial sales by providing a 
short limit of time within which suits may be 
brought to set them aside, if the protection 
is to be confined to suits which seek no 
other relief than a declaration that the sale 
ought to be set aside, and is to vanish 
directly some other relief consequential on 
the annulment of the sale is sought, the pro¬ 
tection is exceedingly small. ” 

Obviously, then, the plaintiff being perfectly 
well aware of the facts, being aware that 
the Cou*t had sold the property which was 
not contained in Venkata Bhatta’s mort¬ 
gage, had thirty days from the date of 
the 6ale to apply to have the sale set 
aside. 

There is no question of fraud in this case, 
and, therefore, Art. 95 of the Indian 
Limitation Act cannot possibly apply. It 
has bseD argued that the case comes under 
Art. 96 on the ground that the plaintiff 
is seeking for relief on the ground of 
mistake. But although that Article might 
apply to the plaintiff’s suit as originally 
framed it cannot apply to this suit as it 
ought to have fcesn framed seeing that the 
Court-sale has to be Bet aside, and cannot 
be considered as a nullity. Therefore, the 
•aeeie governed by Art, *2 of the the Fi'st 
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Schedule of the Indian Limitation A«t. The 
appeal, therefore, mast be dismissed with 
costs. 

it. o. A. Appeal dismissed. 


PATNA HIGH COURT. 

FiistOiyil Appsals Nos. 89 and 116 of 1919. 

July 6, 1922. 

Present: —Sir Dawson Miller, Kt., Chief 
Jnstise and Jnstiae Sir B. K. Mallisk, Kt. 

In F. A. No. 89 of 1919. 

Rani CHATTER KUMAR! DEBI— 

Appellant 
versus 

Babu PRATAPDHUJ SINGH alias 
JUNG BAHADUR SINGH and others — 
Difimdants—Respondents. 

I* F. A, No. 116 op 1919. 

Babu HAR SHANKER SINGH and othres' 
—Defendants Nos, 2 to 4— Appellants 

versus 

Rani CHATTER KUMARI DEBI— 

Plaintiff 

and 

Babu PRATAPDHUJ SINGH and 

OTHIB8-Dl PENDANTS-RESPONDENTS. 

Landlord and tenant—Grant of waste land—Non¬ 
payment of rent until land is cultivated not illegal 
Immediate payment of rent not necessary to create 
tenancy—Bengal Tenancy Act (VIII of 1885J. 

There is nothing in the Bengal Tenanoy Act 
whioh prevents the granting of waste land to a 
tenant with a stipulation that no rent shall be 
payable until the land is brought under cultivation. 

[p. 864, col. 1.] c ... 

Immediate payment of rent is not an essential 
faotor in the creation of a tenancy, [p. 864, col. l.] 
Lyons v. Betts, 13 W. R 94 and Deo Nandan Pershad 
▼. Meghu Mahton, 84 C. 67| 6 0. L. J. 181j 11 0. W. N. 

226, distinguished. 

First appeal from a deeison of the Sub- 
, ordirate Judge, Mcznfferpore. 

Messrs, P. N. Singh and. A. P . Upadhya and 
K, Sahay, for the Plaintiff-Appellant. 

Messrs. S , Af. Mullick t B. N. MitUr and 
H. N. Prasad, for the Defendants-Respond¬ 
ents. 

JUDGMENT. 

Miller, 0. J.—In this ease both the 
. plaintiff and Borne of the defendants have 
■ preferred appeals from the d6«ision of the 
{Subordinate Judge of Muzaffarpur dated 
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the 24th Janaary 1919. The question for 
decision is whether the defendants Nos 2 
to 6 have asqaiied a raiyati interest in the 
lands in suit or whether the plaintiff ie 
entitled to possession of them as her bakasht 
lands. 

The plaintiff is the widow of the late 
Raja Mohan Bikram Sah, proprietor of 
the Ramnagger Raj, who died without male 
issue in 1912, On her husband’s death 
the plaintiff suoaeeded to his estate, in* 
eluded in whish are the two villages of 
Mauchangwa and Ghoraghat. From the 
year 1889 these villages together with 
others with whioh we are not concerned 
were leased under three snosessive registered 
ticca patta granted by the late Raja. The 
ticcadar under the first lease was one 
Dowlafc Singh who held for a period of 
five years whioh expired in September 1894. 
The sesond lease which was for a period 
of 10 years from September 1894 to 
September 1904 was granted to Babu 
Pratapdhuj Singh also known as Jung 
Bahadur Singh, the defendant No. 1 in the 
suit. The third was for a term of II 
years in sontinuation of the previous one 
in favour of the defendant No. 1 and ex¬ 
pired on the fc3rd September 1915, The 
leases provided that the lessee should not, 
without the permission of the Raja Sahib, 
dismiss the Patwari of the villages already 
holding appointment who, it appears, was 
employed and paid by the Raja, and if 
the lessee should employ his own Matsuddi 
in writing sollestion papers, eta., he was to 
furnish a sopy of them to the lessor, obtaining 
a reseipt for the same from the re¬ 
gistered Patwari, and to file six monthly 
jamabandi papers in the offiae of the Raja. 
Without permission of the Raja Sahib 
the lessee was not to settle lands at a 
low rate of rent with his dependents or 
aDy raiyut, Otherwise there were no spetial 
features in the lease calling for attention. 

It is not contended that the ticcadar 
•ould himself aequire any raiyati interest 
in any of the demised property during 
the term of the lease. It is also not 
disputed that apart from the restriction as 
to not settling the lands at a low 
rale the ticcadar aould settle tenants upon 
any part of the laud other than the land¬ 
lord’s wait* 
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When the last lease expired in 1915 
the plaintiff took over possession from the 
ticcadar Pratapdhuj Singh and claimed that 
the lands in d spate, amounting to about 
110 b:gh%t altogether in the two Mauzis, 
which were tbea osoupiel by the defend¬ 
ants No. 2 to t\ were really the bakasht of 
the ticcadar , and, a* such returned into her 
direct possession a9 malik on the termina¬ 
tion of the lease. 

It is the plaintiff’s case that the lands 
were Dever in fast settled with the defend¬ 
ants Nos. 2 to 6, or, if they were, that 
the settlement was merely colourable and 
made by the ticcidar for his own benefit 
in the fcni names of the defendants Nos. 
2 to 6, so that he might retain a raiyati in¬ 
terest in the disputed lands at a low rate of 
rent after hii lease terminated. 

The defendant No. 1 disclaims all interest 
in the disputed lands and denies that the 
other defendants were his farzila's. It is 
the defendants' ease that about 32 bighas 
odd in Manahangwa and 1$ bighas odd in 
Ghoraghat were the ancestral kaimi hold¬ 
ing of the defendants Nos. 2, 3 and 4 

who form a joint family and that these 
lands were recorded in the names of their 
respective fathers in the Record of Rights 
prepared at the Cadastral Survey and Set* 
tlement operations in 189$, having been in 
their family before the defendant Ho. 1 
•squired aDy interest in the land. These three 
defendants further acquired by settlement 
from Pratapdhuj Singh, the ticcadar , a farther 
plot of 3 bighas and some odd cottahs in 
ManshaDgwa in 1905. In July of the same 
year Munder Singh, now deceased, the 
father of the defendants Nos. 3 and 4, 
endeavoured to obtain some Parti lands in 
the Mauzis from the ticcidir for the pur- 
pose of grazing his bullocks bat without 
Eutcese. He thereupon applied to the Raja, 
with whom he was oa friendly terra;, to 
intercede with the ticcadar . The Raja 
thereupon issued a Parwana dated the 
25th July 1905 addressed to Pratapdhuj 
Singh requesting him to arrange that 
Munder Singh should get about 20 to 25 
bighas of Parti land for grazing his plough 
bnllosks and storing straw, adding that: 
“if, at any time, the said Baba bring the 
said Parti land under his cultivation c m- 
trary to these terms, then you can realise 
from the said Babu a fair and proper rent 


for the said Parti land.” On receipt of 
this document Pratapdhuj Singh told the 
Patwari Amar Lall, who, as already stated, 
was a Raj servant, to settle some lands 
with Munder Singh on the terms mention¬ 
ed iu the Parwana whiah aocordingly was 
done. In fact the land settled with Munder 
Singh in thi3 manner wai altogether bet¬ 
ween 38 and 39 bighas in the two villages. 
No rent was to be paid for it, but if it 
should be brought under cultivation then 
a fair rent was to be assessed. The defend¬ 
ants Nos. 2, 3 and 4 thus same to have 
altogether a holding of about 93 bighas in 
the two Mauzis and this land has been 
worded in their names in the Record of 
Rights prepared at the Revisional Settlement 
and finally published in 19I6‘. The re- 
maiuder of the disputed land, amounting to 
about 17 bighas, was settled with the defend¬ 
ants Nos. 5 and 6 by the ticcadar in small 
plots at different times between the years 
1899 and 1913, For all this land, exsept that 
whiah was settled in assordance with the 
terms of the Parwana, rent was payable by 
the tenants to the ticcadar and the sum is in 
eash ease recorded in the Record of Rights. 

Daring the Revisional Settlement operations 

whioh began before the last ticca lease 
terminate?, the plaintiff objected to the 
lands being recorded in the names of the 
defendants as raiyots and olaimed them 
as iiccadars bakasht , contending that the 
defendants were merely the fareidars of 
the ticcadar. The objestion was beard 

in February 1914 by the Khanapuri Officer 
who, after taking evidensa on behalf of 
both pariie?, dismissed the objection. His 
order was subsequently confirmed by the 
attestation offioar. An objestion by the 
plaintiff under section 103A of the 
Bengal Tenancy Act was subsequently filed 
and was heard bsfore the Assistant Set¬ 
tlement Officer in May 1915, That officer, 
after hearing the evidence, dismissed the 
petition and the names of the defendants 
were entared as raiyats in the Record of 
Rights finally published in January 1916. 

At the trial the plaintiff did not seriously 
dispute the fact that the lands had been 
settled with the defendants Nos. 2 to 6 
and no serious attempt appears to have 
been made to rebut the presumption aris¬ 
ing from the earlier Record of Rights pub- 
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lisfaed in 1898, after the Cadastral Survey, 
which recorded the 50 bighas as the kaimt 
katht of the ancestors of the defendants 
Nos. 2 to 4. She contended, however, that 
the settlement was a farti transaction for 
the benefit of the ticcadar and that the 
lands, and especially those more recently 
settled, were cultivated by the servants 
of the ticcadar and not by the other 
defendants. She also questioned the au¬ 
thenticity of the Parwana issued by the 
Baja in 19C5 and disputed the bona Jiics 
of the settlement alleged to have been 
made in consequence thereof. She also 
Contended that as no rent had been settl¬ 
ed for what may be called the Parwana 
lands the relationship of landlord and 
tenant- liad not been created batween the 
parties with respect to these lands. As 
the lands recorded in the Cadastral Survey 
ss the hisht of the defendants’ ancestors 
were not settled with them by the de¬ 
fendant No. 1, it was suggested that Dow- 
lat Singh, the ticcadar nnder the Srst 
lease, granted by the Raja for the years 1889 
to lt94, was merely the servant and 
benamidar of Pratapdhuj Singh and that the 
settlement was made by Dowlat SiDgh in 
the interests of Pratapdhuj, 

The learned Subordinate Judge dismissed 
the suit as to all the lands except the 30 
bighas of Parti land settled with the de¬ 
fendants Nos. 2, 3 and 4 in pursuance of 
the Parwana of 1905 for which he gave a 
decree in favour of the plaintiff. 

From this decison the defendants Nos. 2, 
'3 and 4 have appealed and oontend that 
the learned Subordinate Judge has gone 
’wrong both in law and fact in holding 
that no proper settlement of these ^ lands 
was made with them. The plaintiff has 
also appealed and contends that the defend¬ 
ants Nob. 2 to 6 were the farzidara of 
the defendant No. 1 and further that the 
settlement by the latter was contrary to 
the tirms of the ticca pitta exeouted in 
hia ' faVour and is not binding on the 

phrititiff. ' 

It will be convenient to deal first with 
the plaintiff’s appeal which is numbered 

89 of 1919. 

Aptfrt from the Parwana lands which 
W«te Battled in 1905, and for which the 
phrintiff has got a decree in her favour, 
ft will be convenient to remember that 


the land?, the subject of the plaintiff's 
appeal, consist of (1) 50 bighas or there¬ 

abouts claimed as tho ancestral kesht of 
the defendants Nos. 2, 3 and 4, which 

may be referred to as the ancestral lands, 
and, (2) 3 bighas and some odd cot! lhs 
settled with the defendants Nos. 2, •» and 
4 by the defendant No. 1 in 1905 and 
about 18 bighas settled with the defend¬ 
ants Nos. 6 and 7 at different times 
between 1889 and 1913. 

In support of her contention that the 
lands were in faot cultivated by, or on 
behalf of, the ticcadar the plaintiff oalled 
seven witnesses whose evidence in-chief was 
of the briefest description and was to the 
effect that the defendants Nos. 2 to 4 and 
their fathers bsfore them were on friend¬ 
ly terms with the ticcadar and that the 
land was in possession of the ticcadar 
and not of the other defendants. Some 
of them further stated that the defendants 
Nos. 5 and 6 were servants of the defend¬ 
ant No. 1. None of these witnesses resid¬ 
ed in the villages in question and most 
of them were servants of tho plaintiff. 
It is manifest from their cross-examina¬ 
tion that they were deposing to facts of 
which they had no real knowledge. Most 
of them had never been near the disputed 
land and had to admit that they knew 
nothing about the affairs either of the 
defendant No. 1 or tho other defendants. 
One of them Raghnbir Missir had been 
on the disputed land once only. At that 
time he said the land was vacant 
and he had never seen the defendant 
No. 1 there, Another of them, Radha 
Mohan Lai, says he had been in these 
villages on three oocasions for a short time, 
that he first came to know of the dis¬ 
pute in 1916, that ho cannot eay who 
was working as kaditkar on the disputed 
land, and he did not know on whose be¬ 
half the lands were being worked. An¬ 
other cf them, Dip Narain Lai, says ha 
made no enquiries as to who was in pos¬ 
session of the disputed lands but that 
another man named Elahi Khan had made 
enquiries and from that it transpired that 
the defendant No. 1 was in possession. 
This witness had never been on the 
disputed land himself nor had he seen 
the defendant No. 1 there and it ia ob¬ 
vious that he had no first-hand knowledge 
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of the matters in dispute. The evidense 
of the other witnesses was even of less 
value. This evidence was rejected by the 
learned Subordinate Judge and, in my 
opinion, he could not poisibly have done 
otherwise. There was a volume of evi¬ 
dence both doiumentary and oral to show 
that the defendants Nos. 2 to 5 and not 
the defendant No. 1 were the real oc¬ 
cupiers. The Record of Rights i 9 also 
in their favour and it is sufficient to say 
that the plaintiff has entirely failed to 
make out a «aee that the defendants No*. 
2 to 6 were the faniiart of the defendant 
No. 1. Farther there is no evidence to 
show that the rent assessed for the ancestral 
lands and the subsequently settled lands 
was at a low rate. There is likewise no 
evidence from which it can be inferred 
that Dowlat SiDgb, even if he settled the 
ancestral lands with the defendants’ father, 
held the lease merely as a benamidar for 
Pratapdhuj Singh. Nor is there anything 
to show that the ancestral lands were in 
fact settled by Dowlat. In so far as the 
plaintiff's appeal is concerned it must, in 
my opinion, be dismissed with oosts to 
the defendants who have appeared. 

The appeal by the defendants Nos. 2 to 
4 is numbered 116 of 1919. The question 
for determination in this appeal is whether 
there was in fact a settlement of the 
Parwana lands with the defendants Nos. 2 to 
4 and, if so, whether it is binding upon the 
plaintiff. 1 have already held that there 
is nothing in the evidenoe to show that 
these defendants were farzidart of Pra¬ 
tapdhuj Singh, and this is in accord¬ 
ance with the learned Subordinate Judges’ 
finding. 

He found, however, that the defendants 
had not made out their title to the Parwana 
lauds partly on the ground that the cir¬ 
cumstances under which they were settled 
were suspicious and partly on the groand 
that as no rent was immediately payable 
the relationship of landlord and tenant was 
not oreated. He was of opinion that there 
could be no tenancy unless there was a 
contract to pay rent. I shall consider these 
questions separately. 

The reasons which led the learned Sab. 
ordinate Judge to regard the Parwana with 
suspicion were two. The first was that 

fhe Raja would pot condescend to write 


to the ticcadar to settle lands with tenants 
The second was that the Raja in 1911 loBt 
his seals and some one must have used 
them for an improper purpose. Prom this 
he concludes that the Parwana of 1905 
whieh bears the impression of the Raja’s 
seals of that date was a forgery. This 
is the merest surmise and there is no other 
evidence upon which the theory of forgery 
rests. Regiettable though it be it is by no 
means uncommon to find a charge of for¬ 
gery introduced into the pleadings in this 
country when the proof is either altogether 
absent or totally inadequate to support it. 
The facts proved in the present case are 
shortly as follows. The Parwana, the 
material part of which has already been 
referred to, bears at the top the seal of 
the Raja which wap in use in 1905 and a 
smaller seal at the end. There can be no 
doubt as to the genuineness of the seals. 
The large seal is exactly the same as that 
appearing in the ticza pattas granted to the 
defendant No, 1 and on other documents 
produced which are admittedly genuine 
and it is proved that the smaller seal was, 
usually impressed at the end of the Raja’s 
letters. Mr. Jagannath Prasad Pandey, a 
Professor of Sanscrit in Patna College and 
a gold medallist of his year, who owns con¬ 
siderable property near Ghoragbat, and 
whose father and grandfather held the office 
of Dewan of the Ramnagar Raj, was called 
as a witness. He had seen papers with 
the seals of the late Raja and swears to the 
genuineness of that on the Parwana. He 
further states that it was the Raja’s practice 
to seal his letters and write the word 
Patrashi ” in his own hand at the be¬ 
ginning. Both these features appear in 
the Parwana. It purports to be written by 
Dineshwar Sahay, as scribe, and bears hia 
signature. He was Peshkar to the late Raja 
until 1911 when he resigned on account of 
failing eye-sight. He was called as a wit¬ 
ness by the defendants and proved the 
circumstances under which the Parwana 
came to be written. He confirms the story 
as to Munder Singh approaching the Raja, 
with whom he was on friendly terms, and 
asking about the land and says that the 
Raja directed him to write out the Parwana. 
When it was written the Raja affixed both 

c 

seals in his presence and wrote the word 
“ Patrachi ” at* the beginning as was bis 
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custom. This witness farther depo363 that 
the Parwana9 issued by the Raja used to 
be copied into a register and numbered and 
that the register was kept in the Raja’s 
record-room. It is nowhere denied that 
each a register waB kept and the practice 
is one in general nse. This witness’s evi- 
denoe, if nntrae, eoald easily have been 
refuted by the plaintiff by producing the 
register of that date and showing that no 
suah document was copied therein. The 
register was not produced. The only eng* 
gestion against this witness is that he did 
not resign but was dismissed. This, however, 
was denied by him in cross-examination and 
there is no evidente to support the sug¬ 
gestion. I aaoept his evidenoe as that of 
a witness of truth. Moreover, it is difficult 
to see why a document execated and sealed 
in 19C5 should be presumed to be spurious 
besause the Raja lost his eeals ia 19X1. 
Farther, on an examination of the story 
about the seals, the evidenoe of whiih is 
eontained in a petition of the Raja ad¬ 
dressed to the District Judge of Mnzaffar- 
pur, it does not appear that the seals were 
actually stolen, but merely that the box 
containing them had been tampered with 
and a number of currency notes and some 
gold and jewellery were found missing. 
The box was discovered to have been opened 
in September 1910 and in May 191 i the 
petition, to which I have referred, was sent 
by the Raja to the District Judge of 
Muzaffarpur mentioning the loss of the 
note?, gold and jewellery and stating that 
as the box, which also contained his seals, 
bad been tampered with, he thought it 
proper to discontinue using the former seal 
and to have a new one prepared. He, there¬ 
fore, asked that information of the above 
faots should be circulated amongst subordi¬ 
nate officers including Sub-Registrars and, 
for purposes of identification, he affixed 
the new seal to his petition. It is obvious 
from this that the seal itself was not 
stolen but merely that its forther use was 
discontinued as the box containing it had 
been broken open and the valuables taken. 
The object of those who broke open the 
box was apparently to steal the valuables 
and the seal being of no intrinsic value was 
left behind. Had the eeal been stolen the 
Raja would not have said in his petition 
that he thought it proper to discontinue 


the use of the former seal and to substitute 
a new one in its place. The suggestion 
now made, however, is that whoever broke 
open the box used the seals to stamp a 
number of blank papers at the beginning 
and the end for future ues, to he filled in 
as opportunity offered, and that the Parwana 
now produced is the first fruits of a fraud 
begun in 1910. More unlikely thiDga may, 
no doubt, occasionally happen but it is our 
plain duty to decide the issues upon the 
evidence before us and not to reject the 
evidence on a mere possibility that the 
truth may not have been disclosed. In 
face of the clear evidence of Dineshwar 
Sahay, to say nothing of that of the 
defendaut No. 1 himself, who says that the 
Parwana was delivered to him and he acted 
upon it, I am quite unable to give any 
weight to the bare suggestion, unsupported 
by ary direct evidence, that the Parwana 
was a spurious document. 

The story that the Raja “ stooped down 
to write to the ticcadar to settle lands with 
the defendant at do rent,” to use the 
language of the learned Subordinate Judge 
was, in hi9 opinion, a story which could 
not be believed by a Court of Justice and 
one which does not appeal to common 
sense on the faoe of it. The learned Sub¬ 
ordinate Judge’s experience of Rajas may 
have been unfortunate but from what little 
has been disclosed in the evidence of the 
Raja’s mode of living—he was certainly of 
a convivial habit I can see no inherent 
improbability in his writing a letter to his 
lessee in order to oblige a friend with whose 
family both he and the Rani were, according 
to the defendants’ evidence which stands 
uncontradioted, on visiting terms. It must 
be remembered that both the tiuadar and 
the defendants Nos. 2, 3 and 4 are Zemindars 
and men of gubstance and some position in 
the neighbourhood. Moreover, the Parwana 

is, in my opinion, amply proved by the evideace 
to have been issued and aoted on and with 
due respect to the learned Subordinate Judge 
I am not able to accept his reasons, based 
as they are on mere suspicion, for rejecting 

it. 

The second point on which the learned 
Subordinate Judge found against the defend¬ 
ants on this part of the case was that aa 
they paid no rent for the Parwana lands they 
were not tenants of the landlord. Front 
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the Parwana it woald appear that the lands 
were originally Parti and were to be 
settled with ths tenant for grazing cattle 
and storing straw, and that no rent was to 
be payable as long as the land was used 
for that purpose but that, if it should be 
brought under cultivation, a fair rant was 
to be assessed. The defendant No. 1 in 
his evidenae says he directed the Patwari 
Amar Lall to sattle about 25 bighas of 
Parti land with Munder Singh and that 
when the latter sometime later began to 
cultivate the lands he demanded rent at the 
rate of Rs. 4 p&v bigka. • The tenant offered 
a lower rate, viz,, that which he paid for the 
others lands oooupied by him. About that 
time the Settlement operations began and no 
agreement ■ as to rent was «ome to before 
the defendant No. l’s ticca lease expired in 
1915. In 1915 the Reoord of Rights was 
finally published recording the names of the 
defendants Nos. 2, 3 and 4 as raiyats aftor 
the objection by the plaintiff, already 
referred to, her husband • having in the 
meantime died, Afser the Reaord of Rights 
it was open to the landlord to have a fair 
and equitable rent settled for the lands 
which by thaj time appear to have been 
brought under cultivation bub this apparently 
was not done. Instead, the plaintiff institut¬ 
ed the present 3uib iu September 1916, 
Munder Singh, with whom the settlement 
was made, died some years ago and cannot 
be called a9 a witness. Amar Lall, Patwari, 
the plaintiff’s servant, through whom the 
settlement was made, was not oalled to 
dispute the settlement. On this evidence 
there «an. be no room for doubt that the 
settlement was made as allege! by the 
defendants. Moreover, the Rscord of Rights 
is in their favour and raises a presumption 
.which, in my opinion, so far from being 
rebutted, is supported by the evidenae. The 
immediate payment of rent is not an essential 
factor in the creation of a tenancy. It da 
by no means unusual for waste lands to be 
granted to a tenant by his landlord svith a 
stipulation that no rant > shall ba payable 
until they a,re brought under cultivation. 
There is nothing in the Bengal Tenancy Act 
which prevents such an arrangement. The 
definition of tenant insertion 3 (3) of the Aot 
is i“ a person who'holds land under another 
person and is,., or but for a spatial tontract 
•would be, liable to pay rent for that laud 
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to that person.” Thera is no reason why 
the landlord should not forego the payment 
of rent in the case of wast9 lands until 
they are made fib for cultivation by the 
labour of the tenant. Sach an arrangement 
is for their mutual benefit. The tenant 
gate the use of the land fora limited purpose 
free of rent and gives his labour to render 
the land more productive to his landlord. 
The landlord gets the benefit of the tenant’s 
labour which improves the natare of the land 
and increases its letting value. 

References to four cases were given in the 
judgment of the learned Subordinate Judge 
in support of hie view that there can be 
no tenancy unless there is a contract to pay 
rant, Two of the cases appear to ba wrong 
references and as their names were not 
given I have been unable to trace them. Of 
the other two that of Lyons v. Betts (l), 
merely lays down that willingness to pay 
rant doss not make a tresprsser a tenant. The 
ether Be') Nandan Pershad v. Meghu Mahton 
(2), is an authority for the proposition that 
a mere request by the plaintiff to the 
defendant to give up possession of land and 
to pay the produce or the value thereof 
during occupation cannot be regarded as a 
demand for rant and is not sufficient to 
create the relationship of landlord and 
tenant whioh is a matter of contract, Neither 
of these oases supports the broad proposition 
that there can be no tenancy whara no rant 
is payable. 

I*> was finally contended that the settlement 
of this land was against the terms of the 
ticca patta which does not permit the ticcadar 
to giant lands at a low rate without the 
consent of the landlord. There appear to 
me to bo two answers to this argument; 
first, the settlement was made on the land¬ 
lord’s 'instructions and, secondly, the land 
was' not settled at a low rate. The ticcadar, 
during the term of his lease, could no doubt 
forego the right to receive any rent at all, 
provided he made no contract which would 
bind the landlord afterwards. > In the present 
case he has not impinged on the landlord’s 
right to demand a fair and equitable rent 
when the lands are brought, as they now 
are, under cultivation. For the above reasons 

• 3 ‘ - * • . i j 

l - , , 

' (1)13W. R. 94. 

(2) 31 0,167; 5iC. L. J. lSlj 11 C.jW.fN. 225, 
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I am of .opinion that the . appeal of the 
defendants.Nos. 2, 3 and 4 should be ' allowed 
with eosts against the plaintiff. The dearee 
of the Subordinate Judge will be set aside 
in eo far as it finds in favour of the plaintiff’s 
right to possession of 38 bighat 17 coiiaht 
$ dhurt of the land in suit together with 
proportionate aosta, and in lien thereof a dearee 
will be entered in favour of those defendants 
dismissing the plaintiff’s anit with sosts. 

4 Mullick, J.—I agree. 

P. D. &> N. K. 

■ Appeal allowed . 
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BOMBAY HIGH COURT. ■ 

-First Civil Appeal, No. : 210 oi 1920. 

February 9, 1922, 

Present: —Sir Norman Macleod, Kt., 

Chief Justice, and Mr. Juetiae Ooyajee, 

TRIB HQ VAN DAS VARJ1VANDAS and 

OT HISS—OlFJNDANTS —APPILLIMTS 

versus 

BAUMUKUNDAS KISHORBDAS 
— Plaintiff —Rispondent. 

i Vendor and purchaser—Agreement to re-convey prop¬ 
erty—Specific performance —lender. 

A. suit based on an agreement to re-convey on 
repayment of consideration r tha property, which the 
4pf£u4aHt b a d .purchased from the plaintiff, is 
jrq^lly, a suit for speoijfio. performance. To suoh a 
case the strict law of tender is not applicable, and, 
^harefgre, an unconditional tender of consideration 
jis nofc necessary f-o support the claim. 

First appeal from the decision of the 
J?ifS£ Class, Subordinate Judge, Ahmed abad, 

in Suit No. 373 of 1919, 

• • * 

, Mr. B,. J. Desai, (with him Mr, O.< S» 

Thakor ). 'for the Appellants. 

Messrsl Q. 8, Rao and Ratanlal Banchhod - 
din, for the Respondent,. * 

55 


JUDGMENT.—The plaintiff sued to 
recover by partition the eastern moiety of 
the plaint village site and agricultural land 
of the village of Lahna from the defend¬ 
ants on pavmenfc to them of the snm 
of Rs. 9,500, and to have a deed of con¬ 
veyance relating to the said eastern moiety 
from the defendants. There is no dispute 
with regard to aertain facts. On the 
29th March 1916 Mahant Devpuri Sukh- 
devpnri. who was the owner of the village, 
sold 1,110 bighas of the agricultural land 
on the western side of the village with a 
moiety of the village site to the defendants 
for Rs. 20,000 by a sale-deed. Exhibit 
41. On tbe same date Devpuri oonveyed 
to tbe defendants the remaining portion 
of tbe village on the eastern side 
with the remaining moiety of the village 
site for Bs. 10,000 by a deed. Exhibit 
45. But by this sale deed it was agreed 
that tbe vendor Devpuri was at liberty 
to purchase that portion bask within three 
years on payment of Rs. 10,000. 

On the 7th June 1918 the plaintiff 
pnrshased from Devpuri his right to have 
the property comprised in the eale*deed t 
Exhibit 45, re conveyed to him. 

On the 24th July 1918, the plaintiff gave 
notice to the defendants that he had pnr- 
chased the rights of Devpuri and asked 
the defendants to hand over to him all 
the land insluding the village site, exsept* 
ing the 1,100 bighas to tbe west of the 
6aid village, on receipt of Rs 10,000. 

Correspondence ensued from whish it 
appears that disputes arose between tbe 
parties with regard to what passed by 
the sale-deed, Exhibit 44, to the defendants, 
and what remained to be re conveyed to 
the plaintiff on payment of Rs, 10,000, 
and, eventually, before the three years had 
expired, tbe plaintiff filed this suit. The 
only deforce to tbe suit that tould pos¬ 
sibly avail the defendants was the con¬ 
tention that tbe plaintiff was not entitled 
to eue nnless he had paid Rs, 10,C00, 
and that an unconditional tender of the 
money was necessary to support the alaim* 
As the Judge decreed the plaintiff's slaim 
he directed him to pay Rs. 9,800 inti? 
.Court, He. 200 being dedusted for the 
value of .trees out down by the defendant. 
The plaintiff says that, previous to the 
institution of tbe suit, he called upo% * 
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defendants to ra-convey to him the property 
comprised in the deed, Exhibit 45. The 
defendants replied to the plaintiff’s notices 
with notices of a general character, and 
hence the plaintiff filed this soit, It would 
have been batter if the plaintiff had broaght 
the money into Court, But in a suit of 
this nature, which is really a suit for 
specific performance, we do not think that 
the strict law as to tenders is applioable 
and considering the negotiations which 
went on for several months, and the fact 
that the 6uit was filed before the three 
years bad expired, and also the fact that 
the defendants had been in possession of 
a portion of the village when they under* 
took to re-convey to the plaintiff, we see 
no reason why just'ce should not b 9 done 
by directing the defendants to re-convey 
on payment of the consideration money. 
Tha decree doe3 not limit any time within 
which the consideration should be paid. 
But the plaintiff must tender Rs. 9,SJ0 
within a month aft9r the proceedings are 
veturnsd to the lower Court. This direc¬ 
tion should be enterod in the decree. Other¬ 
wise the appeal is dismissed with costs, 
s. D. 

, ' Appeal dismistei, 
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LAHORE HIGH COURT, 

Civil Revision Petition No. 333 of 1921. 

January 17, 1922. 

Present: —Mr. Juslics LeRossignoI. 
BUDH RAM— Plaintiff— Petitioner 

t ersus 

' OHANDU—Defe*da>t— Respondent. 

Civil Procedure Code (Act V of 1908^, 8ch. II, cl. 
16 (II a — Private inquiry held in presence of parties 
•—Private inquiry—Award based on hearsay and 
conjecture — Award. 

4 

An award based on an inquiry made by arbitrators 
£rom the neighbours of the parties in the presence 
of the latter, cannot be said to be based on a 
private inquiry and must be upheld though it is 
dearly based on hearsay and conjecture. 

Petition, under section 44 of Act VI of 

>1918,. for revision of a decree of the Junior - 

'Subordinate Judge, Hissar, dated the 22nd 

’ January 1921, 
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Mr, N. 0. Pandit , for the Petitioner. 

Mr. Sagar Chand , for the Respondent. 

JUDGMENT.—The only question in this 
revision is whether the arbitrators based 
their award on a private inquiry. Petitioner 
contends that this is patent on the face of 
the award, but I do not read the award in 
this way. I interpret it to mean that the 
parties produced no evidence, whereupon the 
arbitrators made inquiry from the neigh¬ 
bours of the parties. • There is nothing to 
indicate that that inquiry was not made in 
the presence of parties and the award, though 
no doubt based on hearsay and conjecture, 
must be upheld. 

I dismiss the petition with costs. 

8. D. 

Petition dismissed. 


CALCUTTA HIGH COURT. 

Civil Rcle No. 649 of 1921. ' ■’* 
February 27, 1922, 

Present :—Mr. Justice Greaveifand 
Mr. Justice Ghose. 

• RAMA NATH MISRA— Defendant- 

Petitioner 

versus 

RAMRANJAN MISRA —Plaintiff— 

Opposite Partt', 

• Arbitration—Private award—Absence of one of several 
arbitrators, if makes award invalid—Waiver—Cxinl 
Procedure Code (Act V of 1908J, Sen. II, para. 20. 

9 % « 

Arbitrators must be present during the whole of 
the proceedings and deliberations but it is open to 
the parties to waive the' absence of one of the 
several arbitrators. Therefore an award signed by 
an arbitrator, who was present one day only for a 
short time and did not hear the evidence or take 
part in the deliberations of the remaining arbitra* 
tors, is not invalid, if the irregularity is waived. 

Role against an order of the Court of the 
Sub-Judge, Asansol.' 

FACTS appear from the judgment. 

Babu Bankim Chandra Maker fee, for the 
Petitioner.—The present application arises 
out of an application under paragraph 
20 of Schednle II of the Code of Civil 
Procedure for filing award made without thft 
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intervention of Court. One of the arbitra¬ 
tors after hearing a portion of the evidence 
disappeared on subsequent days. There were 
five arbitrators. He was present for one day 
for sometime only. He signed the award. 
The First Court refused to 61e the award on 
that ground. On appeal it was held that 
evidence should be taken as to whether I 
waived objection as to the irregular pro¬ 
cedure. The evidenee is against m3 and it 
has been found that I waived objection as 
to the irregular procedure. 1 submit all the 
arbitrators most be present in all the meetings 
and also at the final meeting when the 
deliberations are made. Even if there had 
been my waiver that would not oare the 
irregularity. Refers to Amir Begum v. 
Badr-ud‘d\n (1), Oo operative Hindustan 
Bank Limited v. Bhola Nath Borooah (2), 
Abu Hamid Zahir Ala v. Qolam Sarwir (3), 
No snah point was raised in the lower Court 
and it had no jurisdiction to raise the pciot 
and remand the case for evidente. I touil 
not waive my objection in law. 

Dr. V. N. Mitter, (with him Babu Manindra - 
nath.i Banerjee) t for the Opposite Party was 
not tailed upon to reply. 

JUDOM ENT.—On the 9th February 1920 
an application was made under Sohedule If, 
paragraph 20, of the Code of Civil Pro- 
oednre to the Mnnsif at Asansol to file a 
private award dated 22nd Aswin 132 >. 
The Muneif held that there was no arbitra¬ 
tion in the tase by all the arbitrators jointly 
and he refused the application. It appears 
that there were five arbitrators and that 
they were to att jointly under the submis¬ 
sion. ' One Rakhal Upadhya, the Munsif 
says, was present one day for a short time, 
but did not bear the evidence or take part 
in the deliberations of the arbitrators and 
the Muneif states that there was no evidence 
to show that Rakhal Upadhya signed the 
award after actually going through the papers 
and sonsidering them. Against the Munsif’a 
detision an appeal was preferred to the Sub¬ 
ordinate Judge and the Subordinate Judge 
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framed this issue ''whether the defendant 
waived his right to have his case tried by the 
continuous presence of Rakhal Upadhya daring 
the jaditial portion of the arbitration ease.” 
The Munsif held on this issue that the defend¬ 
ant did not object on the ground of the absence 
of Rakhal Upadhya from the judicial portion 
of the arbitration proceedings and that from 
that bis waiver of the objection might be 
inferred, The matter came back to the 
Subordinate Judge with the Munsif’s finding 
and he decreed the appeal and ordered the 
award to be filed. This Rule was obtained 
at the instance of the present applicant but 
we cannot say that the decisiou of the Subor¬ 
dinate Judge was wrong having regard to 
the Mnneif’e finding, and we do not think 
that this is a matter in which we ought to 
interfere. No doubt, the arbitrators must 
be present daring the whole of the delibera¬ 
tion bat it is open to the parties to waive 
the absence of cne of them. This is, it 
appears, what the defendant has done in 
the present case. Bat, then, it is said that 
whatever the defendant has done with regard 
to Rakhal’e absence from the evidence he 
did not waive his absence from the final 
deliberation and that, • consequently, hie 
waiver does not extend .to this. Bat we 
think, on the whole, that we mast find with 
the learned Subordinate Judge that the 
defendant has waived the whole of the 
irregularity caused by Rakhal Upadhya’a 
absence from any part of the proceeding 
having regard to the form in which the 
iecue was framed and the finding of the 
Munsif thereon. 

This being so, the Rule must be disobarg* 
ed with costs. Hearing-fee two gold mohurs . 


8. D. 


Buie discharged* 



(1) 23 Ind. Cas. 825; 36 A. 336 at p. 343; 18 C. W. 
K. 765, 1 O. L. J. 249, 12 A. L. J. 637j 17 O. 0. 120j 
10 Bom. L. B. 413, (1914) M. W. N. 472,16 M. L. T. 
35, 27 M. L. J. 181, 19 0. L. J. 494 (P. C.). 

(2) 31 Ind. Cas. 697, 19 C. W. N. 165. 

(3) 40 Jnd, Cm, 422; 22 0. W. N, 801| 25 0. U J, 
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ALLAHABAD RANK', LTD., DELBI V, MRS. LIKA MACDONALD OF DELHI. 



LAHORE HIGH COURT. 

First Civil Afpeal No. 1217 of 1920. 

November 22, 1921. 

Pretent Mr. Justioe LeRossignol 
and Mr. Justice Campbell. 

Thb ALLAHABAD BANK, Limited, 
DELHI— Defendant — Appillant 

vertut 

Mas. LENA MACDONALD of DELHI— 

Plaintiff awd 

Mrs. FLORENCE DAVIS— Defendant— 

Respondents, 

Appeal—Party not aggrieved, whether can appeal. 

Plaintiff’s father deposited a certain sura with 
a Bank in the joint names of himself and one D. 
payable to ‘either or survivor’. He subsequently 
made a Will devising his property of every descrip¬ 
tion to the plaintiff and died before the period of the 
deposit had expired. Plaintiff obtained Probate of 
the Will and sued the Bank and D. for a declaration 
that the deposit belonged exclusively to the 
deceased and that the plaintiff was entitled to 
receive it on maturity as the executor of the deceased. 
D. did not appear, but the Bank resisted the suit. 
The suit was eventually decreed. The Bank appealed 
impleading D. also as a respondent to the appeal. 

Held, that the Bank had no locus standi to prefer 
the appeal, inasmuch as its position was merely that 
of a stake-holder and it was not in any way pre¬ 
judiced by the decree passed in favour of the 
plaintiff. 

Seshayyar v. Pappuvaradayyangar, 6 M. 186; 17 
Ind, Jur, 188; 2 Ind. Deo. (n, s.) 407, followed. 

First appeal from a detree of the Senior 
Subordinate Judge, Delhi, dated the 27th 
Februbry 1920. 

Lala Moii 8agar t R. S , for the Appel¬ 
lant. 

Lala Bai Nara in, R, S., and Kanwar 
Dalip Singh, for Mrs. Macdonald, Mr. Oardon 
Noad , for Mrs, Davis, Respondents. 

JUDGMENT.—Mr. Jsaao Jackson, residing 
in Delhi, made a deposit of Be, 52,000 with 
the Allahabad Bank, Limited, Delhi, on the 
26th Marsh 1917, in the joint names of 
himself and Mrs. Florenoa Davis, “ payable 
to either or survivor.” The period of de¬ 
posit was from let January 1917 to 31st 
December 1919. 

On the 11th February 1918 Mr. Jackson 
made a Will devising the whole of his 
property of every description to his daughter 
Mrs. Matdonald. He died on 5th Novem¬ 
ber 1918 and Probate of the Will was 
granted to Mrs. Macdonald on 2Iqt February 

1919. 


On the 24th February 1919 Mrs. Mac¬ 
donald sued Mrs. Davis and the Bank for a 
declaration that the amount of the deposit, 
Rs. 52,000, belonged exclusively to Mar. 
Jackson and that Mrs. Macdonald, his 
executrix, was entitled to receive it on 
maturity. 

Mrs. Davis did not appear and the suit 
was heard against her ex parte . The Bank 
resisted the cla'm on the grounds that the 
deposit was not and could not be disposed 
of by the Will, that the money was gifted 
to Mrs, Davis, and that she alone was 
entitled to it either as donee or as co- 
depositcr. 

The lower Court granted the plaintiff the 
declaration sought, the decree being ex parte 
ag8iost Mrs. Davis. The Bank has 
appealed joining Mrs, Davis as the second 
respondent and she has appeared and is 
represented. 

Cour.sdl for Mrs. Macdonald has taken 
the preliminary objection, which we find 
must be sustained, that the Bank is not 
entitled to appeal sirc3 it is not a party 
adversely affected by the dearer, tut is 
merely in the position of a stake-holder 
between the rival claimants Mrs. Mac¬ 
donald and Mrs. Davis, Seshayyar v. Pappuca - 
radayyangar (1), is cited in support of the 
objection and is in point. The finding 
there was that one P . bad no locut standi 
to appeal in the following sirsumstanoes. 

8. eued to redeem land mortgaged to N. 
joining P„ the brother of N. as a defendant 
because he was in possession of the land 
in suit. P, disclaimed all personal interest, 
said that he was in possession on behalf of 
N % and asserted the mortgage to be a 
forgery. N t did not appear, P . was not 
authorized to defend the suit on behalf of 
N , nor did he claim to do so. The plaintiff’s 
suit was decreed and P , appealed in bis 
own name and on bis own account. 

In the present case the Bank’s memo¬ 
randum of appeal is worded entirely aa 
though the Bank held power of-attorney 
from Mrs. Davis, which is not the case* 
Not a word is said about any prejudice to 
the Bank arising out of the decree, Mrs. 
Davis has not appealed, and (there ie now 


(I) 6 M. 185 ; 17 lad. Jar. 183; 2 Ind. Dec. (ff. S) 
407. 
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% final dearea that Mrs, Macdonald is en¬ 
titled to the money in suit against her. 
Oonnsel lor the Bank has attempted to 
-argue that the Bank is entitled to resist 
Mrs. Macdonald after the elimination of 
Mrs. Davis beeanse the Will oonld not 
affect the deposit and because the Bank is 
entitled to retain the money until some one 
with a better elaim appaars. Not only is 
this eontention not mentioned in the memo* 
random of appeal, bat it tan have no force 
in the fate of the admitted faot that Mrs. 
-Macdonald is Mr. Jaokson’s daughter, and 
would have a good olaim to the money even if 
her father had died intestate. 

We are not impressed by the suggestion 
(which has been put forward bat is not 
-founded upon anything in the grounds of 
appeal) that the Bank is an aggrieved 
defendant because the decree is likely to 
influence prospeotive depositors on the 
•>' either or survivor ” system. We cannot 
oonsider remote possibilities. Tbe decree 
binds no one but the parties to it, and 
adjudicates on nothing but the rights of 
Mrs. Macdonald and Mrs. Davis in the 
Rs. 52,000 deposit made bj Mr. Jackson. 
The Allahabad Bank would have bad to 
pay the money to one or other of these 
persons, and it cannot matter to it directly 
which of tbe two receives the Rs. 52,000 
by order of a competent Court. 

We think it unfortunate in the circum¬ 
stances, that tbe suit was not defended by 
Mrs. Davis, and record our decision that 
the appeal does not lie with some reluct¬ 
ance, but we have no doubt that it is 
correct. 

The appeal mast be dismissed with 
coats. 


z. K. 


Appeal dismissed. 
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PATNA HIGH COURT. 

Appeal from Appellate Order No. 66 or 1922, 

July 6,1922. 

Present :—Mr. Justice Ooutts and 
Mr. Justice Das. 

DARGAHI MIAN and another— 
Objectors—Appellants 

versus 

Afurawma* MANGO KUER— 

D sORii' Holders—Respondents. 

Bengal Tenancy Act (VIII of 1886^, Sch. Ill, Art. 6 
—Suit )oi declaration and rent — Rent-decree — Execu¬ 
tion. 

A suit for a declaration that the landlord is entitl¬ 
ed to a nakdi rent and for a deoree for rent is a suit 
for rent in the strictest meaning of the term? and 
Art 6 of Schedule lit of the Bengal Tenancy Aofc 
is not inapplicable to tho execution of a rent-decree 
obtained in such a suit simply beoause the landlord, 
had asked for a wholly unnecessary declaration. 

Appeal from a deiison of the District 
Judge, Gaya. 

Messrs. 8. S. Bose and N, O. Qhosh , for 
the Appellants. 

Mr. Nawal Kishore Prasad , //, for the 

Respondents. 

JUDGMENT. 

Das, J.—This appeal arises oat of an 
order passed by the learned District Jndge 
of Gaya in an execution matter. The point 
taken by the judgment-debtor before ns 
is that the execution of the rent decree 
is barred by the provision of Schedule III, 
Art. 6 of> the Bengal Tenancy Act. 
The decree holder is the landlord and at 
the time of the rent-suit was undoubted¬ 
ly the landlord and the defendant was 
and is his tenant. The suit was for a 
declaration that the landlord was entitled 
to a nakdi rent and for a decree for rent. 
The learned Judge in the Oourt below 
has come to the conclusion that, us the 
plaintiff sued not only for arrears of rent 
bat also for a declaration regarding the 
share of tbe bhoali rent,- tbe snit was a 
title snit and tbe deoree was not a rent- 
decree, and, consequently, Art. 6 of 
Schedule III of tbe Bengal Tenancy Aot 
was inapplicable I. am onable to take 
tbe same view. The snit was between, 
landlord and tenant and undoubtedly the 
provisions of the Act are applicable to 
them. Farther, the suit was a rent-suit 
in the strictest meaning of the term, and 
I do not understand why Art, 6 of the 
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FIRM I8HAB DAI-BHABM CHAND OF AMRITSAR 

Third Schedule, should not apply to the 
execution of a decree obtained in such a 
suit just because the landlord asked for 
a wholly unnecessary declaration in the 
suit. In my opinion Art. 6 of the 
Third Schedule of the Bengal Tenanoy Act 
did apply to the application for exe¬ 
cution of the decree and the learned Dis¬ 
trict Judge should have dismissed the 
application for execution. 

I would allow the appeal, set aside the 
orders passed by the Courts below and 
dismiss the execution petition of the re¬ 
spondents with costs. 

Oouits, J.—I agree. 

I. D. 

Appeal allowed . 


LAHORE HIGH COURT. 

Civil Revision Pitition No. 284 of 1921. 

January 14, 1922, 

Preient ;—Mr. Justice Martineau. 

[The Firm I8HAR DAS-DHARM CHAND 

of AMRITSAR, through Sul GOPAL _ 

Defendant—Petitioner 
t ertut 

Thr Firm BUTA MAL-DURGA DAS cf 

AMRITSAR, through DURGA DAS _ 

Plaintiff, 

The Firm SHIV NATH-RAI CHAINI 
RAM of AMRITSAR, through 

BADRI DAS cf the Firm ISHAR DAS- 
GORAKH RAM cf BOMBAY 

AND OTHERS-OFFENDING—RisiOjDINT/I. 

Civil Procedure Code (Act Vo} 1808,), $ 8 . 10, 116— 
Applicatitn for stay of suit—Order refusing slay — 
Revision. 

An order refusing to stay a suit under section 10 
of the Civil Procedure Code does not amount to 
the decision of a “case” within the meaning of section 
116 of the Civil Procedure Code, and, therefore, ia 
not open to revision* 

Bultanat JahanBegam v. Sundar Lai, 68 Ind. Cas. 
90s 42 A- 409; 19 A L. J. 481 and Pandit Rama 
Kant v. Pandit Ragdeo , 60 P. R. 1897 (F, B.), referred 
to. 

Petition, under faction 44 of Act III of 
1914, for revision of an order of the Subordi¬ 
nate Judge, First Class, Arotitsar, dated the 
8th February 1921. 


V. FIRM BUTA MIL-DURGA DAS OP AMRITSAR. 

♦ 

Lala Fakir Ohand and Mr, Devi Dual for 
Mr. Anant Ram , for the Petitioner, 

Lala Kahan Oh and^ for the Respondents, ■ 

JUDGMENT.—The plaintiffs have 

brought a suit for Rg. 18,943-12.0 in the 
Court of the Subordinate Judge of Amritsar. 
The defendants contended that a suit between 
the same parties in which the same issue 
was involved was pending in the High Court 
of Bombay, and ihat, therefore, the suit at 
Amritsar, which was instituted afterwards, 
should be stayed in accordance with section 
10 of the Civil Procedure Code. The Sub¬ 
ordinate Judge has refused to stay the suit, 
on the ground that the parties are not 
exactly the same in the two cases and that 
the suit in the Court at Bombay deale also 
with other items and is more comprehensive. 
The defendants have applied for revision of 
the order of the Subordinate Judge. 

For the plaintiffs it is objected that there 
has been no decision of a ease by the lower 
Court, and that, therefore, no revision lies. 
This objection is supported by a decision 
of Banerji, J,, in Sultanat Jahan Begam v. 
Sundar Lai (l), that an application under 
section 10 of the Civil Procedure Code for 
the stay of a suit is not a "cafe,** and that 
an order for stay passed on that applica- 
tiou is Dot a decision of a case within the 
meaning of that word in section 115 of the 
Civil Procedure Code. 

. It was held by this Court in Pandit Rama 
Kent v. Pandit Ragdeo (2), that the word 
case” in section 622 of the Code of 1882 
may mean a particular branch of a case 
for which an independent remedy or a 
different procedure is provided in the Code. 

I am, however, unable to see how an ap. 
plication for stay of proceedings in a case 
can be regarded as a branch of that case. 

In my opinion, therefore, the preliminary 
objection must prevail, and it must be held 
that the Subordinate Judge’s order does not 
amount to a decision of a “case.” 

I accordingly dismiss the application for 
revision with costs. 


z. E. 


Application dtsmitsed. 

(I) 68 Ind. Cas. 90; 42 A. 409; 18 A. L. J. 431, 
(2; 60 P. R. 1897 (F. B ). 
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ALTAP ALI CHOUDHU&Y V . J A RIM A BIBI. 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1417 of 

1920. 

February 9, 1922. 

Preterit:— Mr. Justice Greaves and 
Mr. Jostise Panton. 

ALTAP ALI OHOUDHURY and ©them— 
Principal Defendants—Appellawt* 

vertus 

Sri me ti JARINA BIBI and others— 

PLAINTlFFi AND OTHERS Pro forma Depremdants 

—Respondents. 

Procedure—Evidence—Court, if can refer to docu¬ 
ments other than those on record without hearing parlies 
— Bengal Tenancy Act (VIII of 1885;, s. 1034, inference 
under , if can be drawn from khasra papers. 

No Court has a right to look at any document or 
any papers other than those on the reoord without 
giving the parties to the suit an opportunity of 
being heard and of making their submission with 
regard to what is contained in documents outside 
the reoord to whioh the Judge desires to refer., 
[p 871. col. 2.] 

If it becomes necessary to refer to matters other 
than those on the record in accordance with the 
provisions in that behalf contained in the Code of 
Civil Procedure, reference to such evidence must 
only be made in the presence of the parties and 
after hearing them upon the evidence, [p, 872, col. 

An inference under section !03A of the Bengal 
Tenancy Act can only be drawn from the finally 
published Beoord of Rights, and not from the material 
Ikhasra papers) upon which the finally published 
Record of Rights is founded, [p. S71. col. 2.J 

Appeal against a deeree of the Addi. 
tional District Judge. Tipperah, dated the 
24th February 1920, ravening that of 
the Muneif, Third Court at Comilla. dated 

the 2lsfc December 1918. 

Baba Upendru Kumar Roy , for the Appel- 

lants. , 

Baba Krishna Kamal Moitra for Baba 

Satadhar Roy, for the Respondents. 

JUDGMENT.—This is an appeal by 
the defendants. The First Court dismissed 
the suit and the lower Appellate Court 
has desreed it in the plaintiff’s favour. 
Now, the judgment of the lower Appellate 
Court is attacked on two grounds b irat, 
with regard to the prosedare adopted by 
the learned Judge and, secondly, with regard 
to hia findings as to title which are said 
to be defective. It is not necessary for us 
to deal with the second point besause we 
think that the procedure adopted by the 
learned Judge was dearly inoorrest and 
that the «ase must go bask in order that the 
appeal should be re-beord by the lower 

Appellate Court» 


Now, apparently what happened is this 1 
the hearing of the ease was ooneluded on 
the 3rd February 1920 and judgment wae 
reserved. When the learned Judge same 
to emsider his judgment he found some 
diffieulty apparently in arriving at a eon- 
slusion upon the materials on the reoord 
and, asoordingly, he sent for, in the 
ab'ente of the parties, the khasra papers, 
and looking at the papers he oame to 
•ertain sonolusions whioh ware sontrary to 
the entries as appearing in the Resord of 
Rights. Thus apparently he has drawn an 
inference in favour of the plaintiffs and 
adverse to the defendants from what he 
has feund in these khatra papers. Now, it 
S8ems to ns that he was clearly wrong in 
the prosedare whish be adopted. Assuming, 
as is suggested, that resourse might be 
had to the khatra papers the learned Judge 
certainly, before arriving at the sonslusion 
at whioh he arrived, should have allowed 
the defendants an opportunity of being 
heard with regard to the sonslusions whish 
the Judge was prepared to draw from 
khatra papers. No Court has a right to 
look at any dosumsnt or any papers other 
than those on the resord unless he gives 
to the parties to the suit an opportunity 
of being heard and making their submis¬ 
sions with regard to what is son*ained in 
doinmeo^s outside the reoord to whish 
the Judze desires to refer. We think there 
is no doubt that the whole jadgmsnt has 
baen soloured by what the learned Judge 
has found in the khatra papers. 

Then, again, it seems to us that he was 
sertainly wrong in drawing the inference 
whish he did from these papars. The 
inference under section I0JA of the 
Tenancy Act san only be drawn from the 
finally published Record of Rights, and not 
from the material upon whish the finally 
settled Resord of Rights is founded. 

On behalf of the respondents we were urged 
to say that, even apart from the irregularity 
above-mentioned, there was evidence on the 
resord from whish the learned Judge could 
arrive at the desision at whish he arrived. 
Bat, speaking for myself, I sannot bat think 
that be approashed the evideuse of both 
the parties with his miad inflaeuoed by 
what he had found, or what he thought 
ho had found, iu Iho hhwra paper* 
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Accordingly, this appeal eusseeds and the 
ease will go bask to the lower Appellate 
Court in order that the appeal may be 
re-heard upon the materials upon the re¬ 
cord and if it besomes nesessary to refer 
to other matters in accordanae with the 
provisions in that behalf aontained in the 
Code of Civil Procedure, reference to snob 
evidence must only be made in the pre¬ 
sence of the parties and after hearing 
them upon the evidenae. The question 
as to the admissibility of the khasra 
papers will be a matter for argument 
before the lower Appellate Court, 

Costs of this appeal will abide the re¬ 
sult of the re-hearing of the appeal by 
the lower Appellate Court. 

B. M. 

Appeal allowed. 


lLAHORE HIGH COURT. 

Sicons Civil Appeal No. 1331 of 1921. 

November 29, 1921. 

Present:— Mr, Justiae Chevis. 

ALLAH RAKHIA KHAN and others 
i Plaintiffs—Appellants 

ver8ut 

KALA RAM and others—Dbfendants_ 

Rrspomdents. 

Pre-emption—Omission to claim -whole land sold _ 

Accidental mistake—Amendment of plaint. 

If in a suit for pre-emption the plaintiff inten¬ 
tionally sue a for less land than ia covered by the 
aale he loses hia right of pre-emption j but in oases 
where the error is merely accidental and relates 
only to the description of the property the pre- 
emptor is always allowed to amend his claim. If of 
oourse, he refuses to correct his error when it ia 
pointed out to him he will be held to have forfeited 
hia claim, [p. 873, col. 2.J 

Where, however, the vendee himself takes no 
objection to the error or raises an objection too late, 
the right of pre-emption is not forfeited, fp. 873 
ooL 2-j 

Shamkar Lai v. Dallic, 25 Ind. Cas. 68 ; 132 P. W, B. 
1914) 280 P.L. R. 1914; 13 P. R. 1015, followed. 

Para • Ram v. Nathu Mai , 19 Ind. Cas. 222* 212 P 
L. a. 1918, 19 p, R. 1918, 814 P. W. R 1912, (listing.* 
nia hed. 

Jasmir 8 ingh v, RahmatiUla, 7 p, ft, 1395 

ref« rre ^ to. 




Sesond appeal from a deoree of the 
Additional Judge, Muzaffargarb, ai Dera 
Ghazi Khan, dated the 21st February 1921, 
reversing that of the Munsif, First Class, 

Leiah, District Muzaffargarh, dated the 3rd 
January 1921. 

Lala Bar Qopal , for the Appellants. 

Lala Jagan Nath , for the Respondents. 

J ^ DG o MKNT.-Theland in suit was sold 
for Rs. 800 to Thao Ram by a aale-deed 
registered on the 11th of February 1918 Qo 
the 3rd of February 1919 Kala Ram sued to 
pre-empt claiming to take over the land on 
payment of Rs. 800. His claim was not 
resisted and on the 17th of February 1919 
Kala Ram got a deoree on condition of pay¬ 
ment of Rs. 800 by a certain date. Ksl* 
Ram paid the money in due time and took 
possession. The land sold is sertain khewat 
land, with a corresponding share of thamilaK 
Kala Ram aould not, c f course, take physics! 
possess ion of a share of the undivided shamilat 
land. A mutation was, however, made in his 
favour without objection by the vendee, and 
the mutation order insludes the correspond- 
mg share of shamilat . The mutation was 
attested on the 27th of July 1920. Mean- 
while, on 5th February 1919, the present 
appellants had brought a suit slaimiDg to 
pre-empt the land sold on payment of 
Rs. 117.8. This snit was brought m the 
Court of the Civil Judge at Leiah, whereas 
Ka |a Rams suit had been lodged in the 
Mucsil s Court. The present appellants lad 
not teen made parties in the soit brought by 
Kpla Ram, but Kala Ram was afterwards 
impleaded in (he suit brought by the 
appellants. It is admitted that Kala Ram’s 
right of pre-emption is superior to that of tb e 
appellants, but the appellants pleeded that 
as Kala Ram had omitted in the suit brought 
by him to inohde the share in shamilat Le 
had forfeited bis right to pre empt acd bis 
deiree alould have no effest against them. 
This contention was aecepted by the First Conit 
who gave the present appellants a decree 
for pre-emption on payment of Rs. 8C0 
Kala Ram appealed to the Additional Judge 
who held that Kala Ham bad only by mere 
accident imitted to claim a share in shamilat 
acd that the desree should be read as 
covering tbe whole of the land sold. So the 
Additional Judge assepted Kala Ram’s 
appeal and dismissed the suit of tbe present 
sppeHante, hence appeal to this Court. 
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In the heading of hia plaiot Kala Ram 
described the property quite oorreotly except 
that he omitted the words mat hissa 
shamilat The omiision was never objected 
to in the anit brought by Kala Ram and the 
deoree is simply one for araei mutadawxa. 
Construing literally, I am unable to hold that 
the dearee covers more than the land men¬ 
tioned in the plaint or that the land mention¬ 
ed in the plaint includes a share in 
ehamxlat t but it is obvious that Kala Ram 
meant to §ne for the whole or whatever land 
was covered by tbe aale-deed ; otherwise ha 
would never have been willing to pay the foil 
price mentioned in the sale-deed, So it is 
obviously a case of mere accidental raisdesorip* 
tion of the property sold. Had the vendee 
raised any objection Kala Ram would moat 
certainly bave made it clear that he was suing 
for tbe whole of tbe property. In Jasmir 
Singh v. Bahmatulla (l) a Division Bench of 
this Court expressed the opinion that in cuoh 
a case no amendment was really necassary. 
In other cases cited in Ellis’ Law of Pre¬ 
emption, 3rd Edition, pages 166 and lb7, 
amendments have been allowed in each cases. 
Bat on behalf of the appellants it is objected 
tlak it ic now too late to allow any amend¬ 
ments in Kala Ram’s enit, that suit being no 
longer pending. It is urged that Kala Ram 
is bound by the decree, and relianoe is plaoad 
on the railing reported as Paras Ram v. Nathu 
Mai (2). In that case the sons of a man, wt o 

had alienated land, sned to recover the land 
alienated on the ground that the alienation 
was without consideration and neoeisity, 
1 hey obtained a decree bat, a9 they had 
emitted in their plaint to include the corres¬ 
ponding share of shamilat, and as the decree 
was simply one for the land claimed in tbe 
plaint, it was held that they bad no right to 

take poBeeesion of tie shamilat land and they 
were made to restore the shamilat land which 
they had taken possession of in execution of 
decree. They were, of course, not made to 
give np possession of the kheirat land, wbioh 
was covered by the decree. Now if I ^©re 
to apply thic inliDg to the present case I do 
not think that 1 should be justified in depriv¬ 
ing Kala Ram of more than his right to a 
corresponding share in the shamilat . But 

(1) 7 P. B. 1806. „ tj 

(2) 10 tod. Caa. 222; 212 P L. B, 1913| 19 P. 

1018j 814 P. W. B, 1912. 


what the appellants want me to do is to 
deprive Kala Ram even of that land for 
whioh be has got a decree. Their claim is 
b*9ed simply on the ground that Kala Ram 
having sued for less than the whole of the 
land covered by the sale-deed should he held 
to have forfeited his right of pre emption. 
Now, it is perfectly clear that if a man inten- 
tionally sues for less land than is oovered by 
the sale he loses his right of pre-emption, but 
in cases where the error is merely accidental 
and relates only to the description of the prop¬ 
erty the preemptor is always allowed to 
amend his claim. If, of course, he refused to 
correct his error, when it was pointed out to 
him, be would be held to have forfeited his 
claim. If the vendee himself takes no 
objection to the error or if be raises objection 
too late, right of pre-emption is not forfeited : 
see Shanhar Lai v. Dallu (3). In the present 
case the vendee raised no objection. The 
error was not noticed and so Kala Ram had 
no opportunity of correcting his error. I fail 
to Bee how it can he said that Kala Ram has 
forfeited his right of pre-emption. The error 
was cbviouely purely accidental and Kala 
Ram has oever refused to amend it. I hold, 
therefore, that Kala Ram has not forfeited 
his right of pre-emption. 

Bat, on behalf of the appellants, it is also 
urged that, even eupposing that Kala Ram has 
not forfeited hie right of pre-emption, his 
decree only covers the khetcat land, and tbe 
share in shamilat has not been pre-empted, and 
so it is urged that I should at least give the 
appellants a decree for pre-emption of the 
share in the shamilat . Turning to the grounds 
of appeal to this Court I cannot say that any 
of these gronnds covers the point now raised 
and, therefore, 1 decline to entertain it. I 
uphold the decree of tbe learned Additional 
Judge, dismissing the suit and I dismiss this 
appeal with costs* 


z. x. 

Appeal dismissed . 

(3) 26 Ind. Caa. 6S; 132 P. W. B. 1914; 230 P. L. 
R. 1914; 13 P. B. 1916. 
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CALCUTTA HIGH COURT. 

Civil Rule No. 615 or 192i. 

January 27, 1922, 

Present :—Mr, Justice Greaves, 
BEOHARAM LIHIRY— Plaintiff— 

Petitionib 

versus 

SUDEBI DASI —Defendant— 
Opposite Party. 

Legal Practitioners Act (XVIII of 1879J, 28, 

application of—Suit by Pleader for fee based upen 
agreement — Fee, amount of, not fixed. 

Where a suit by a Pleader for fees against his 
client is based on an agreement he cannot succeed 
unless the agreement is both in writing signed by 
the party to be charged and filed as provided in 
section 28 of the Legal Practitioners Act. Oonse- 
quently, no suit upon an oral agreement can succeed 
byvirtue of the provisions of section 28. fp. 876, 
col. 2.] 

Sib Kishore Qhosh v. Manik Chandra Nath , 29 Ind. 
Cas. 453; 21 C. L. J. 618, Sarat Chandra Roy v. Chandi 
Charan Mitra, 7 C. W. N. 300, distinguished. 

Raghunath Baran Singh v. Sri Ram, 28 A. 764- A 
W. N. (1906) 235; 3 A. L. J. 579; 1 M, L. T.’242 
(F. B ), approved. 

Uhan Chandra Karv. Ram Charan Pal, 26 Ind. 
Cas. 960; 20 C. L. J. 445, referred to. 

Rule against an order of the Court of 
the Sub-Judge, Nadia, in Small Cause Court 
Suit No. 48 of 1921. 

FACTS appear frcm the judgment. 

Babu Brajalal Ohakravarty, for the Pefci. 
tioner.— The agreement here is only to pay 
reasonable and proper fees. Sueh an agree* 
ment docs not tome within the purview 
of section 28 of the Legal Practitioners 
Act, ae no ' amount * has been fixed. Sec¬ 
tion 28 applies to agreements reapeetiDg the 
amount ’ of payment. Ad agreement to 
pay reasonable and proper fees is not an 
agreement respecting the amonnt of pay¬ 
ment. 

Moreover, the agreement in this case U 
not an agreement at all, because the plaint 
iff is only soing for reasonable and proper 
fees for work done, whatever the amount 
may be. He is clearly entitled to reason* 
able and proper remuneration for work done. 
This case tomes within the ruling in the 
cases of Sarat Ohandra Boy v. Ohandi Charan 
Mitra (1) and Sib Kishore Qhosh y. Manik 
Ohandra Nath (2), where the plaint r ff%’ suit 


[1920 

for reasonable remuneration for work done 
was held not to some within the bar of 
sestion 28. 

Babu Mritunjoy Ohatterjee , for the Opposite' 
Party.—The suit is based on an agreement. 
Refers to the plaint. The agreement alleged 
does not satisfy the requirements of section 
28 and is, therefore, invalid under that Mo¬ 
tion. A suit based upon sash an agreement 
•annot susseed. Refers to Ishan Ohandra 
ffar v. Bam Oharan Pal (3), Kamini Mont 
Vebi v. Khettra Mohan Qanguli (4) and Baghu» 
noth Saran iingh v. Sri Bam (5). 

The eases of Sib Kishore Qhosh v. Manik 
Ohandra Nath (c) and Sarat Ohandra Boy 
v. Chandi Oharan Mitra (L) are distinguish- 
ablo. . There no agreement was alleged ; 
the suit wes based simply on a slaim for 

reasonable remuneration for servio?s ren* 
dered. 

(.Greaves, J.—The Pleader was entitled to 
a quantum meruit .] 

Yes. The ease of Sarat Ohunder Boy 
Ohowdhury v. Ohundra Kanta Boy (6), goes 
farther than this, but I am not making that 
extreme sonfention. 

In the .aae of Raghunath Saran Singh y. 
art Bam (5), the suit was based on 
an agreement to pay “fall legal fees,” 
yet the agreement was held to be invalid 
under sestion 28. The present case is on 
all fours with that case. 

Babu Brajalal Ohakravarty, in reply,— 

There was no concluded contrast. The 

amount was not determined, it has to be 

determined by the Court. No doubt the 

agreement for the whole case was bad. 

[Griavis, J.—You cannot approbate and 
reprobate J 

No. But there was no stipulation as to 
amount. In Baghunath Saran Singh's case (5) 
full legal fees ” imported a definite amount, 
sush as would be payable under sestion 27 by 

the unsuccessful parly to his successful 
adversary. 

ORDER,—This Rule was granted at the 
instance of the plaintiff under the provisions 
of section 25 of the Provincial Small Cause 
Courts Act. The plaintiff’s suit was based 


1 


(3) 26 Ind. Oaa. 960; 20 0. L. J. 445. 

(4) 13 Ind. Caa. 43; 16 0, L. J. 660; 17 O 

(5) 28 A. 764; A. W. N. (1906) 235; 3 A. 
M. L. T. 242 (F. B ). 

(6) 28 0. 805; J3 Ind. Deo. (n. s.) 624. 


W. N. 45. 
L. J. 579j 


(1) 7 0. W. N. 300. 

(2) 29 Ind. Caa. 453; 21 C, L. J, 618. 
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upon an oral agreement whereby he says 
the defendant engaged him as Pleader and 
agreed to pay reasonable and proper fees for 
the work done. The olaim of the plaintiff 
extends to a alaim for compensation for the 
termination of his services, and it would, 
therefore, appear, although it is not actually 
stated, that the agreement relied on was 
one for employment of the plaintiff during 
the entire course of the work for which he 
was employed. The Subordinate Judge has 
rejetted the elaim on the ground that the 
suit tannot sutteed by virtue of the pro* 
visions of section 28 of the Legal Practi¬ 
tioners Att. Seation 28 provides that no 
agreement entered into by a Pleader res 
petting the amount and manner of payment 
for services is to be valid unless it is made 
in writing signed by the persons to be 
oharged and filed in the District Court or 
in some other Court within fifteen days 
from the date on whioh it is executed. But 
it is urged before me on behalf of the 
plaintiff that the agreement in question does 
not fall within the provisions of seetion 28 
because it is said that aa the agreemant 
waB only to pay reasonable and proper fees 
no amount was fixed within the meaning 
of the word “amount ” in section 28, and 
the learned Vakil for the plaintiff further 
sontencs thBt the agreement wai not an 
agreement at all because the pla'ntiff is 
only suing for fees that he was entitled to, 
l euppoee he means under section 2 7, 
although it would not appear that these fees 
or, at any rate, all of them fall within the 
purview of section 27. 

So far as the second point is concerned, I 
do not thirk it is now open to the plaintiff 
to say that the agreement was not, in fact, 
an agreement. He has pleaded it in para¬ 
graph 4 of bis plaint as an agreement and 
the sase has been argued and desided on 
that footing. 

So far as the other point is concerned, 
the plaintiff has relied upon the saee of 
Sib Kith ore Ghoih v. Manik Ohandra Nath 
(2), as an authority for the argument that 
where there ia no fixed and definite amount 
the agreement is not within the provisions 
ofi sestion 28. But it seems to me that 
that ease Ia not an authority for the pro¬ 
position for whioh the plaintiff contends 


because, as is pointed out in the judgment, 
there was, in faofc, no agreement alleged and 
•oncequently if no agreement was alleged 
there was nothing to attract the provisions 
of section 28. I think, therefore, that Sib 
Kith ore Qhoth v. Manik Ohandra Nath (2) 
does not support the plaintiff’s sontention. 
Then on behalf of the defendant, I was 
referred to the case of Raghunath Saran 
Singh v. Sri Ram (5). That was a Full 
Bench case and the suit was based on an 
oral promise to pay full legal fees and to 
eDgage the plaintiff as Pleader on bahalf 
of the defendant. The Allahabad Court 
held that this agreement was barred by the 
provisions of section 23 and Mr. Justice 
Richards, as he then was, states at page 
767 that in his view section 28 was in¬ 
tended to provide that all special agreements 
between a Pleader aod his client should be 
in writing signed and filed according to the 
provisions of the sestioD. It seems! to me 
that if that case was rightly desided it 
•overs the plaintiff’s sontention in the pre¬ 
sent application. There was no stated 
amount fixed in the agreement alleged and 
if the plaintiff’s contention is right that 
would take him out of the provisions of 
section 28, but in spite of that it was held 
that sestion 28 was a bar. In Sarat Ohandra 
Roy v. Ohandi Oharan Ultra (I), to which 
I was referred, as also in the case in Sib 
Ktshtre Qhoth v. Manik Ohandra Nath (2), 
already referred to, there was no agreement. 
Consequently, clearly the cases there did 
not fall within the provisions of section 28. 
I was also referred to the case of Ishan 
Ohandra Kar v. Ram Oharan Pal (3). It 
seems to me that that caee decides that a 
suit by a Pleader for fees based upon an 
alleged oral agreement, as here, cannot 
succeed because it is not a valid agreement 
as it is a special agreement and any 
special agreement is to be in writing 
under the provisions of sestion 28. I 
think that the true rule is that where a 
suit by a Pleader for fees against bis client 
is based on an agreement he tannot suc¬ 
ceed unless the agreement is both in 
writing signed by the party to be charged 
and filed as provided in the section. Con¬ 
sequently, no snit upon an oral agreement 
can cuooeed by virtue of the provisions of 

section 28. 

That being so, I think the Rule must be 
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discharged with costs. I assess the hearing 
fee at one gold motive, 

B. n. & N. K. 

Rule discharged. 


LAHORE HIGH COURT. 

First Civil Appeal No. *003 of 1916. 

December 14, 1920. 

Present: — Mr. Justice Abdal Rsoof. 

Musammat AI B AI— Appillant 

versus 

Bhai KAHAN SINGH—Rispowdint 

Civil Procedure Code (Act V of 190SJ, 0. XXI, r. 63 
—Suit by unsuccessful claimant to establish right to 
attached property—Burden of proof—Transfer of 
Property Act (IV of 1882J, s. 53 — Transfer to defeat 
and delay creditors — Presumption. 

In a suit bj an unsuccessful claimant, brought 
on the disallowance of his objections to attached 
property by a Court of Execution, the burden of 
proof to establish the ownership of the property lies 
necessarily on the plaintiff, [p. 877, col. 2.] 

Where a member of a firm knowing that the 
firm had failod, executed deeds transferring his prop, 
erty to his wife and his son, the Court would be 
justified in applying the principles of seotion 63 of 
the Transfer of Property Act, and presuming that 
the alienations were fraudulent, and were executed 
with the object of delaying and defeating his 
creditors, [p. 878, col. 2.] 

First appeal from a desree of the Sob. 
ordinate Judge, First Class, Multan, dated 
the 29th June 1916. 

Shaikh Abdul Qadir , K, B., and Mr. 
Muhammad Rah, for the Appellant. 

Messrs. Petman, Obbard, Dhanraj Shah, 
Mu\and Lai, D. R. Sawhney and B, N. 
Kapur, for the Respondents. 

JUDGMENT.—The facts giving rise to 
the suit whish has led to this appeal 
may bs summarised as bBlow. 

A firm of partnership under the name 
“Harnam Singh and Company” was started 
with eight partners holding different shares. 
Seth Kasam was one of these partners 
holding a one anna share in the rupee. 
Fora time the partnership business flourished 
but it failed some time about the 7th 
Februa:y 1S06. The firm was indebted 
tp yarioas creditors, among them being op© 


[19:2 

Bhai Kahan Singh who had adyancad 
Rs. 25,000 to HarCharan Singh, the manag- 
ing member of the firm under five hundit 
dated 1st April 1894. Bhai Kahan Singh 
had to sue the partners of the firm. Eventu¬ 
ally he susseeded in obtaining a decree 
for Rs. 16,615-18 0 with future interest 
on the amount decreed on the 6th May 
1910 from the Court of the Subordinate 
Judge of Lahore. This desree was passed 
jointly against Seth Kasam and four of 
bis partners. In the execution of his 
decree Bhai Kahan Singh attached eertain 
house property and shops, and sought to 
realizs the desretal money by their sale, 
Musammat Ai Bai, the wife of Seth Kasam 
and her eon, Muhammad Sadiq, put for* 
ward objections that the houses and sbop 9 
attached did not belong to the judgment- 
debtor, that they belonged to them and 
were iu their possession, and that they 
were not liable to ba sold in execution 
of the desree against Seth Kasam. dftmm. 
m$t Ai Bai relied upon a registered docu¬ 
ment dated the 19th February 1906, under 
which oartain house property had been 
transferred to her by Sath Kasam in lieu 
of Rs. 5,0 )0 alleged to ba due to her as 
her dower-debt. She also relied upon an¬ 
other document dated the 21st September 
19C8 by which Seth Kasam had purported 
to transfer in her favour a house and 
seven shops of the value of R 3 . 3,003 
with the alleged objest of providing for 
her maintenance and residence. 

Muhammad Sadiq put forward a sale- 
deed, dated the 20fch February 1906, exe- 
sated in his favovr by Seth Kasam trans¬ 
ferring a number of houses in sonsidera- 
tion of Rs. 10,000, For the parposes of 
this appeal it is not ueseseary to describe 
spesi6oalJy the properties alienated in favour 
of Musammat Ai Bai and Muhammad Sadiq. 
These objections were disallowed by the 
District Judge of Multan to whose Court 
the desree had been transferred for execu¬ 
tion on the ground that all the three transfers 
were fictitious and without consideration. 
The objections were accordingly dismissed 
en the 4th August 1913, This led to 
the institution of two suits, namely, one 
by Musammat Ai Bai and the other hy 
Muhammad Sadiq. In both these anile 
six defendants were impleaded. Bhai Kahan 
Singh, the decree'holder, being the de* 
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fendanfc No, 1, and we are conoerned with 

this defendant alone as the others did not 
interest themselves in the suits and did 
not file any written statement. The suits 
were resisted by Bhai Kahan Singh prin¬ 
cipally on the ground that Seth Kasam 
had executed the sale-deeds fictitiously 
and without consideration in order to defeat 
his creditors, and that they were unlaw- 
ful and null and void. In the suit of 
Mutammat Ai Bai the amount of dower 
alleged by her was denied. Her possession 
over the property transferred in her favour 
was also denied. In the written statement 
tiled in the tuit of Muhammad Sadiq the 
allegation made by the defendant No. 1 wa ® 
that the plaintiff was living jointly with beth 
Kasam, and that the plaintiff was not in 
pofS3£3 : .on of the property in dispute, lhe 
two suits were tried together by the learned 
Subordinate Judge of Multan and were 
disposed of by one judgment. He framed 

three iseuee, namely :— 

(t) Did Seth Kasam execute both the 

tamliknamcs validly in favour of his wife ? 

(n) Is the sale-deed in favour of Muhammad 
Sadiq with consideration and valid ? 

(wi) Was the onus probandi rightly put on 


the plaintiffs ? 

The decision of these issues was given 
against the plaintiffs and the suits were 

dismissed on the 29th of June 1916. 

Two appeals were preferred against the 

de,ree passed by the learned Subordinate Jndge 

namely, First Appeal No 200s of 1916 
preferred by Muhammad Sadiq and the First 
Appeal «o. 2009 of 1916 by Muiammat A. 
Bai. Both these appeals have been argued 

together before ns and, like the Conrt of first 
instance, we sonsidered it. convenient o 
dispose of both of them by one ^adgment. 
In order to understand the trae nature of 

the dispute it is necessary to give P revloa ® 
history of the firm “Harnam S.ngh and 
Company,” the failure of which is 
have led to the execution of the deede, which 
are now shallenged as being fictit.oaa and 
fraudulent. From the evidence of Mr 
Ganpat Bai, Barrister at-Law, who was one 
of the partners, it appears that the failure of 
the firm was communicated to him on 

7th of February 1906. On the 17th of 

February a meeting was held at ^° as 
Pandit Sheo Narain in Lahore. Seth Basam 

Iras present in lhe meeting. “eth 


then knew thoroughly well that the firm had 
failed, and he talked to creditors of a 
remission. The meeting Btarted at about 
mid-day and in the evening Seth Kasam 
left sayiDg that he felt pain in his stomach. He 
professedly left for Faqir Iftikhar-nd-Din’s 
house, and the meeting continued for about 
an hour after his departure. The meeting 
was adjourned till the next day, i. the 18th 
February 1906 and it was again held on that 
date* but Seth Kasan did not attend this 
meeting. On the 19th and 20th February 
1906 he exeouted the sale-deed in favour of 
his son, Muhammad Sadiq and the deed of 
transfer in lieu of dower in favour of his wife 
Mustammat Ai Bai. Sardar Udbam Singh, 
Lala Harkishen Lai. were also examined on 
the point and they corroborated the evidence 
given by Mr. Ganpat Rai. The evidence 
farther shows that Seth Kasam made other 
transfers also in favour of his friends and 
relations about the same time. In a case 
like this, where the objections as to the , 
attached properties have been disallowed by 
the Execution Court, the burden of 
proof to establish the ownership of the 
property would lie neoessarily on the 
plaintiff. In this case particularly the 
circumstances are so strong that the burden 
of proving the allegations in the plaint lies 
even more heavily upon the plaintiffs. 

The learned Subordinate Judge unnecessarily 
framed an issue on the question of the 
execution of the documents relied upon by 
the two plaintiffs, because their execution was 
admitted in paragraph 3 of the jawab-i-dawa 
filed by the defendant No. 1 in the two cases. 
Their execution being admitted they were 
challenged only on the ground of their being 
fraudulent, fictitious and without considera- 

^ ojQ 

As regards the deed dated the 19fch 
February 1906 in favour of Mutammat Ai 
Bai it was necessary for her to establish that 
there was consideration for it and the 
property alienated had been transferred to 
her bona fide. The evidence on the point 
is not only meagre, but valueless in the eye 
of the law. The evidence as to the amount 
of dower given by Mir Hassan is clearly 
hearsay. Mutammat Ai Bai is stated Jto have 
gone to him and to have requested him to get 
Seth Kasam to pay her dower, the amount of 
which was stated to be Bs. 5,C00 by her. This 
was the only information which this witness 
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had on the point of Musammat Ai Bai’s 
dower. This was a statement made by the 
plaintiff, Musammat Ai Bai, herself, in her 
own favour. She is not entitled to rely on 
an admission made by herself. The evidence 
of Muhammad does not possess any greater 
value. According to him Muhammad Sadiq, 
son of Musammat Ai Bai, had gone to him and 
had requested him to persuade Seth Kasam 
to pay to Musammat Ai Bai Rs. 5.000, 
the dower-debt due to her. This is hearsay 
evidence and inadmissible. 

Nur Muhammad was examined by com¬ 
mission, and as to the amount of dower of 
Musammat Ai Bai he stated that he bad 
learnt from his father and grandmother and 
other relations that the mehr (dower) of 
Musammat Ai Bai in her marriage with 
Seth Kasam was fixed at Rs. 5,000. This is 
also hearsay evidence and possesses no 
value. Therefore, practically, there was no 
evidence before the Court below on the 
question of the alleged dower of Musammat 
Ai Bai. The Court below was right in 
holding that the document, dated 19th 
February 1903, in favour of Musammat Ai 
Bai was without consideration. Seth Kasam 
was so situated at the time that the conclu¬ 
sion as to the sale-deed being fraudulent 
and executed with the object of defeating 
his creditor is irresistible. The liability of 
the partners of the firm “ Harnam Singh 
and Company,” according to the evidence, 
was almost Rs. 4.00.0CO. The creditors 
were clamouring for their claims. The affairs 
of the Company were clearly disolo6ed in 
the meeting of the 19th Febiuary 1906. 
The conduct of Seth Kasam in leaving 
the meeting abruptly on the pretext of 
pain in the stomach and then only two 
days after executing the two deeds in favour 
of his wife and son, leaves no possible doubt 
as to bis intention. 

As regards possession over the property 
conveyed, numerous receipts have been put 
in showing that Municipal taxes were paid 
by Musammat Ai Bai. On the other hand, 
evidence has been called on behalf of the 
defendant to show that Seth Kasam all 
along remained in possession of the trans. 
ferred property and let out the houses to 
tenants himself though purporting to act on 
behalf of his wife. If the transfer was 
fraudulent, as we find it to bo, it wm only 



*o oe expected from a fraudulent transferor 
to adopt means to show the reality of the 
transaction. We do not believe that Musam • 
mat Ai Bai was never placed in exclusive 
possession of the property transferred under 
the deed dated the 19fch February 1906. 

As regards tamliknama, dated the 21st Sep¬ 
tember 1908, it is enough to say that there 
was no reason why Seth Kasam should 
ave made up his mind suddenly to provide 
for the maintenance and residence of Musim • 
mat Ai Bai with whom, according to his 
own aam-ssion, he had not been on good 
terms ever since the year 1905. The cir- 
cumstancas disclosed by the evidence on the 
record lead ns to the conclusion that this 
document also must have been executed 
wUh the fraudulent object of defeating 
and delay,ng his creditors. Applying the 
principles of section 53 of the Transfer of 
Property Act the Court may preiume that 
the alienation was fraudulent. The cir- 
cumstanoes are so strong in this case that it 
is not Possible to come to any other conolu- 
sion The issue No. 2 related to the sale- 
deed ,n favour of Muhammad Sadiq and 
raised the question whether it was for con- 
eideration and valid. The execution of this 
deed was a so admitted by the defendant 
No. 1, but it was challenged on the ground 
of want oE consideration, and that it had 
been fraudulently executed to defeat the 
creditors. The learned Subordinate Judge 
was not right m holding that the execution 
had not been proved. The real question 
was whether the payment of R ? . 10,000, 
the consideration for the saler-deed, had been 
esfcab.ished by the evidence on the record. 
Ihe amount was not paid before the Sub- 

Registrar, but its receipt was admitted before 
him Muhammad Sadiq in his deposition 
tried to make out that his grandmother 
had given him Rs. 14.000 some years before 

* nd innm 0 ? £ ! hl ’ 8 amonnfc he had paid 
Rs. 10,000 to h,s father as the price of house 

and shop transferred to him hy Seth Kasam. 

Mania Bakhsh, witness for the plaintiff, 

stated that 9 or 9^ years ago, Seth Abdulla, 
uncle of the plaintiff, sent for him one 
evening, and he went to his shop where he 
saw Seth Kasam, Munshi Khair-ud-Dm, 
Seth Gul Muhammad, Seth Muhammad 
Usman, Seth Muhammad Sadiq and Seth 
Ah Muhammad sitting. Some money bags 
were Jyiog, which were counted by Seth 
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Kasam. Seth Abdulla said that some deal¬ 
ings with regard to the property had taken 
plate between Seth Kasam and Muhammad 
Sadiq in aonneotion with which the amount 
of Rs. 10,000 was paid by Muhammad Sadiq 
to Seth Kasam, and some of his property 
in Multan Oantonment was purchased. The 
plaintiff tried to make out that a few days 
before the attual date on which the sale- 
deed was registered the amount of 
Rs. 10,030, the consideration of the sale-deed, 
had been privately paid to the father by 
eon. It is difficult to believe this evidence. 
Seth Kasam himself has stated in his depoei* 
tion that the father and son had not been on 
good terms for a long time. One would 
have expected, under the circumstance, that 
the eon would have taken a receipt for the 
amount when he paid it at the shop of his 
nncle, Seth Abdulla. Ali Muhammad, 
witness, has also tried to tupport the state¬ 
ment of Mania Bakbsh, and has made a 
similar statement. 

Ohandu Ram had identified Seth Kasam 
before the Sub-Registrar. He has been 
called to prove the admission made by 
Seth Kasam as to the receipt of Rs. 10,000, 
the sansideration ef the sale deed. The 
evidence is of not much help to the plaintiff, 
Seth Kasam also has made a statement 
stating the alleged ciroum stances under 
which Rs. 10,000 were received by him 
beforehand. For him it was simply natural 
to make the statement, because he himself 
was the author of the fraudulent deed. 
The rest of the evidence called on behalf 
of the plaintiff, Muhammad Sadiq, was 
with regard to the payment of Municipal 
taxes and apparent possession enjoyed by 
him. Our remark relating to the evidence 
given in Mutammat Ai Bai s ease applies 
equally to the evidence given on behalf of 
Muhammad Sadiq under this head. 

In our opinion the Oourfc below took 
the right view of the evidence in this 
pase, and came to this right conclusion. 
We aatordingly dismiss both the appeals 
with costs in all Courts, 


W• Cc A# 


Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Appeal prom Order No, 25? of 1921, 

April 7, 1922. 

Present : —Mr. Justice Onming and 
Mr, Justice Panton. 

SITANATH DAS— Decree-Holder— 

Appellant 

versus 

Bani KANAK PROBHA DEBI and others 
—Judgment-Debtors—Respondents. 

Execution of decree^Limitation — Judgment-debtors 
who were described as parties but against whom execu¬ 
tion was not asked for. if precluded from showing 
subsequently that the application was barred by limi¬ 
tation. 

A judgment-debtor who was not a party to a 
previous application for execution of a decree or to 
any order made upon it is not precluded from 
showing that the said application was barred by 
limitation and that, therefore, it was not in accord¬ 
ance with law. [p. 880, col. 2.] 

Harendra Lai Roy Chowdhry v. Sham Lai Sen, 27 
C. 210; 14 Ind. Dec. (n. s.) 139, followed. 

Mungul Pershad Dichit v. Qrija Kant Lahiri, 8 C. 
61; 11 O. L. R. 113; 8 I. A. 123; 4 Sar. P. C. J. 249; 4 
Ind. Dec. (n. 8.) 32 (P. C.), referred to. 

Appeal against an order of the District 
Judge, Khulna, dated the 13th May 1921, 
reversing that of the Munsif, Second Court 
at that place, dated the 19th November 
1920. 

FACTS appear from the judgment. 

Babu Kslttera Kohan Ohose , for the Appel¬ 
lant.—The learned District Judge is wrong 
in holding that my application for execution 
is barred by limitation. Even if it be con¬ 
ceded that the application of 1914 was barred 
by limitation by reason of its having been 
presented more than 3 years after the last 
step-in-aid of execution was taken in the 
execution case of 1911, but as on that applica¬ 
tion the Court rightly or wrongly directed 
execution to issue, it is no longer open to the 
judgment-debtors to say that that applica¬ 
tion was barred by limitation. That was 
the order of a competent Court having juris¬ 
diction in the matter and if the order was not 
in accordance with law, appropriate pro¬ 
cedure by way of appeal or revision ought 
to have been taken to remedy the error. 
That not having been done it is now too 
late to contend that the application of 1914 
was barred by limitation, See Uun§ul Pershad 
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Dichit y. Orija Kant Lahiri (1). 

Dr. Jadunath Kanjilal , for the Respondent. 
—The argument of my learned friend would 
have •oneiderable tor«e if in the appli#ation 
of 1914 it was open to my clients to raise 
the objection that the application was barred 
by limitation. No execution was sought fo^- 
by that appliaation against the judgment- 
ebtcrs Nos. 2 to 4. It was, therefore, not 
open to them to come in and plead the bar 

" “‘r See O. XXI. r. 11, 22, 

. ’ 0,vl1 Procedure Code. Although these 
lodgment-debtors were described as parties 
in the applioatioD, the practical effeat was 
that they were no parties to the execution 
proceedings. Consequently, any order passed 
herein «ould not be binding upon them and 

are . per . feofcl y competent to show that 
*be appliaation was barred by limitation, 

See Hayendra Lai Boy Ohowdhry y, Sham Lai 
Sen (2). 

Babu Ebheira Mohan Qhose replied. 


tim 


^ JUDGMENT. —This is an appeal against 

the order of the learned Diatriot Judge of 
Khulna in appeal repeating an appliaation 

rru ,ntion ’ The ,a#tB appear to be these:— 
Ibe decree-holder obtained a decree against 

“ m Durga Sundari in 1S00. Execution was 
taken out against Rani Durga Sundari in 1911 
in whiah year she died. Execution was again 
taken out in 1914. Exeaution was sought 
for against the son, who was defendant No. 1, 
and the grandsons, who are judgment-debtors 
J*os. 2 to 4, were included as parties, 
bis application was dismissed in default, 
ubsequently, farther applications for execu- 
m? n "? re made against defendant No, 1. 
J-be other judgment-debtors were described 
as parties but exeaution was not asked for 
against them. Various sums were realised. 
1 he present appeal arises out of an appli. 
cation made in 1920 in whieh exeaution 
was sought for against respondent No. 1 
and also the present respondents Nos. 2 to 
4 and defendants Nos. 5 to 7. The Court 
of first instauae allowed the exeaution to 
proaeed against all the judgment-debtors, 
except Nos. 6 and 7 who are, not before ns. 
On appeal the learned District Judge held 
that the applitaticn was barred by limita- 

(1) 8 C. 61; 11 0. L. R. 119; 8 I. A. 123; 4 Sar, P, 

C. J. 249j 4 Ind. Doc. ( n . a.) 32 (P. 0.). 

( 2 ) 27 C. 210,-14 Indi Pec. (n, e.; 139, 


tion. Hia ground for holding this waa 
that the last step-in-aid of exeaution' in 
exeaution .ase of 1911 was 0 n the 
27fch June 1911, and as the second execu¬ 
tion ease was filed on the 6th July .1914, 
more than three jears later, the application 
for execution in 1914 is barred by limita. 
tion, and that as execution has not b 3 en 
eonght against respondents Nos. 2 to 4 in 
the former pro.eedmg it was open to them 
to raise in the present proceeding the qnes- 
, whether the exe.ution proceedings of 
1914 were not barred by limitation. 

The decree-holder appeals and contend., 
relying on the Privy Council ruling in 
Per,had Dichit y. Orija Kant Lahiri 
Ul, that it is not open to the respondents 

N ° a ' 2 t0 * lo re-open the question as to 
whether the appli.ation for execution in 

u* , barred hy lim ‘tation. We think 
(hat the learned Dietri.t Judge waa correct 

in the finding he baB some to. It ia dear, 
nor is ,t disputed, that exe.ntion was not 
asked for agamet respondents Nog. 2 to 4 
before 1920. No doubt they were put 

*? * he aait bnt execution 
was not asked against them, and, therefore, 

23 0 Q f m o Y*'t r8 rn inff 11 • 22 Bnd 

nnon f' XXI * that 16 wa8 Dot ‘fien 

open to them to come in and raise any 
objection. The only person who .ould some 
ID and raise any objection was the person 
against whom execution waa sought. So far 
ae regards the application for exe.ution in 
1914 is concerned, they .onld not have 
urged any objection be.anse the ease was 
d,aposed of in default and, therefore, they 

r." 0 ,7 01 ftanity. aran if they had the 
r ght, of being heard. With regard to the 
other applications for execution, as I have 
pointed ont. they would not have baen allowed 
to ba heard on the objection looking at the 
terms of O. XXI, rr. 11, 22 and 23. 

The present case, therefore, falls within the 

principles °*'the rnlmg reported as Harendra 

Lai Roy Ohowdhry v. Sham Lol Son (2), 
where it has been held that a judgment- 

to a' previous 

application for execution of a dearee or to any 
order made upon it is not precluded from 
showing that the said application was barred 
by limitation and that, therefore, it waa not in 
ao.ordanoe with law. With regard to the 
appliaation of 1914 it waa clearly barred by 
limitation under the proyisions of Artitle 182 
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The last step-in-aid of ezeention in 1911 was 
taken on 27th Jane 1911 when thd notice 
was issued, and this was the last step taken 
in aid of ezeention in that proceeding. 

For these reasons, the order of the learned 
Jndge ie right. The appeal faild and is die- 
missed with costs. We assess the hearing fee 
at two gold mohurs . 
j Pahtoh, J.—I agree, 

B. N. 

Appeal dismissed. 


LAHORE HIGH COURT. 

SaooitD Civil Appeal No. 558 op 1918. 

• May 2, 1921. 

Present :—Mr. Justice Broadway 
and Mr. JnBtiee Wilberforee.- 

* DBWA SINGH —Plaint»pf—Appallim* 

terms ' 

GOKAL—Dcpcndaht— Rbspohpbnt. 

Res judicata—Suit By reversioners that mortgage 
withoyt consideration and necessity—-Finding that all 
consideration did not pass—Subsequent suit by mort¬ 
gagee fdr pdssStsioii against mortgagor, whether barred. 


• In a suit by reversioners for a declaration that 
e* mortgage, being wanting in consideration and 
necessity, should not affect their reversionary 
interests, it was decided thkt all the consideration 
had not passed and that necessity was not ptoved. 
Subsequently, the mortgagee brought the present 
suit for possession against the mortgagor. The latter 
denied consideration and pleaded that the snit 
was tarred by "the rule of res-judicata inasmuoh as 
the question of consideration had already been 
deoided in the previous suit: 

Held, that the suit was not barred as there was 
no conflict of interest in the previous suit between 
the mortgagee. defendant and the mortgagor- 
defendant, and there was no issue whether the deed 
was valid and binding as between the mortgagor 
and mortgagefe. 

' Dhaniid Bingh v. Musammat Budhi, 16 Ind. C3S. 80; 
103 P. k. 1912; 167 P. w. R. 1912; 188 P. L. R. 1912, 
distinguished. 

Thakur Das v. Musammat Manna, 77 P. R. 1894, 


relied upon. ‘ 

Second appeal from the decree of the 
District Jndge, Ludhiana, dated the 12th 
November 1917, affirming that of the Sab- 
brdinate Judge, Second Class, Ludbiaha, 

AillfcAthd 30th Jdly 1917. 

Dr. Nand Lei, for the Appellant. 

!. Mr Abdul Oharii, for the Respondent. 
r. !JUDG'MBNT > ,- 1 ^I<i the present cas^ tb6 

fcaed for possesion 

^and, ,d*te|tidAnfc denied receipt of 

consideration ana alno pleaded that the 




point of consideration had already beea 
decided in a previous eoifc relating to this 
mortgage and that the present enit was 
barred by the rale of res judicata. The 
latter plea has been given effect to by both 
the Courts, which have followed Dhanna Singh 
v. Musammat Budhi (i). The mortgagee 
has, therefore, come np on second appeal, 
and we have heard on his behalf Dr. Nand 
Lai. 

The previous suit referred to by the 
lower Courts was one brought by minor 
reversioners for the usual declaration that 
the alienation, being wanting in considera¬ 
tion and necessity, should not affect their 
reversionary rights. In that case it wa«i 
deoided that all the consideration had not 
passed and that necessity was not proved. 
It is impossible to understand how a deci* 
sion of this character oan have any effect 
On the present snit by the mortgagee. 
There was no conflict of interest in that 
case between the mortgagee defendant and 
the mortgagor.defendant. In fact, we notice 
that the mortgagor himself admitted the 
passing of soma of the consideration and 
the point now involved eoold not, have 
been at issne between them. Dhanna Singh 
v. Musammat Budhi (l) is a jadgment pro* 
seeding hpon its own partioblar facts and 
the judgment laying down the law appli¬ 
cable to the present case is Thahur Das v. 
Musammat Manna (2), in which the learned 
Senior Jndge of the Oonrt pointed oat that 
in the previous snit there ■ was no issne 
whether the deed was valid and bidding at 
between the mortgagor and the mortgagee. 
The same ie the position in the present 
Oise. • 

i We accspt the appeal and remand the 
oase to the first Oonrt for the trial of thb 
remaining issne. Costs will be costs in 
the cause. Oonrt fee on appeal will be ' re* 
funded. ■ 

• W. 0. A. - 

Appeal accepted : • 

Oase remanded, 

f (1) 16 Ind. Caa. 80* 103 P. R. .1912,' 167 P. W. R. 
1912; 188 P. h. R. 1912. 

(2) 77 P.R. 



§82 INDIAN OASES. 

RAGBUXATH 8 A HIT 0. CHOWA IfAHTON, 


[1922 

A0I BAI t, GIEDHAEI BAM. 


PATNA HIGH COURT. 

Appeal prom Appillaie Order No. 65 op 

1922. 

July 6, 1922, 

Present : —Mr. Justice Contts and 
Mr. Justice Das. 

Babu RAGHUNATH SAHAY and others— 
Degree-Holders—Appeliantb 

versus 

CHOWA MAHTON and another—Objectors 
C ' —Respondents. 

fB Bengal Tenancy Act (VIII of 1885,), Sch. Ill, Art. 6, 
application of—Essential conditions jor application 
of Article— Sale of portion of occupancy holding in 
execution of money-decree — Decree-holder not landlord. 

It is essential for the application of Art. 6, 
Schedule III to the Bengal Tenancy Act that 
the decree must be obtained in a suit between the 
landlord and tenant, and that the provisions of the 
Bengal Tenancy Act must be applicable to them. 

A decree*holder who is not the landlord can, 
against the will of the judgment debtor and with¬ 
out the express consent of the landlord, cause a 
portion of his judgment-debtor’s occupancy holding 
to be sold in execution of a money-deoree even where 
there is no local custom of transferability. 

Jugeshar Misra v, Nath Koeri, 65 Ind. Cas. P35j 
(1922) Pat. 49; 3 P. L. T. 205; 4 U. P. L. R. (Pat.) 9 
(F. B.), followed. 

Appeal from an order of tbe District Judge, 
Gaya. 

Messrs 8. 8 . Bose and N. 0, Ghosh , for the 
Appellants. 

Mr. lindeswari Prasad for Mr. B, 0. Smha, 
for the Respondents. 

JUDGMENT. 

Das, J, — This appeal is directed against 
an order of the learned District Judge of 
Gaya, dated the 3rd December 1921. The 
decree-holders are the appellants before ns 
and they:attempted to execute a decree which 
they had obtained as against the respond¬ 
ents. The learned District Judge has come 
to the conclusion that the application iB 
barred by Art. 6 of tbe Third Schedule 
of the Bengal Tenancy Act and that the 
decree-holders are not entitled to sell a 
portion of the occupancy holding of 
the defendants. In my opinion the 
view taken by the learned District Judge 
is an erroneous one. The plaintiffs were 
the fractional landlords ; but at the time 
when they instituted the suit there was no 
relationship of landlord and tenant aa 
between the plaintiffs and the defendants, 
The essential conditions which must be 


satisfied in order to attract the operation of 
Art. 6, Schedule III of the Bengal Tenancy 
Act are these : First, tbe decree must be 
obtained in a suit between tbe landlord 
and tenant ; and, secondly, the provisions of 
the Bengal Tenansy Act must be applicable 
to them. Here neither of these conditions is 
satisfied ; and, in my opinion, Art. 6, 
Schedle III of the Bengal Tenancy Act did 
not apply. 

So far as tbe other point is concerned, the 
matter ie concluded by a decision of the Full 
Bench of this Court in « 7uge*har Mitra v. 
Noth Roeri (1). The Foil Bench of this 
Court came to the conclusion in that case 
that the deoree-bclder not being tbe land¬ 
lord of tbe bolding can, against the will of the 
judgment-debtor and without tbe express 
consent of the landlord, cause a portion of the 
judgment-debtor’s occupancy bolding to be 
sold in execution of a money.decree where 
there is no local custom of transferability. 
Tbe decree-holder in this case is not the 
landlord of tbe holding and he is proceeding 
as against a portion of the occupancy holding' 
of the judgment-debtor. 

I would allow this appeal, set aside the 
order of the Court hslow, and direct that the 
execution do proceed. 

Couth, J.—I agree, 

P. D. & N. K 


(1)66 Ind. Cas 386] (1922) 
20£j 4 U. P. L. R. (Pat.) 9 (F. B; 


Appeal allow’d. 
Pat. 49; 3 P L. 

). 



LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal No. 1435 

of 1^20. 

March 9, *921. 

Present:— -Mr. Justice Sootfc Smith. 

Musammat AS! BAI— Appellant 

versus 

GIRD HART RAM— Respowdext. 

Restitution of conjugal rights— Decree ,. manner of 
enforcing—Guardians and Wards Act (VIII of 1890) 
provisions of, inapplicable, 9 

The provisions of the Guardians and Wards Act 
should not be put in foroe in opder to enable a 
husband to get possession of the person of hia wife, 
[p. 883, ool. 2.] 

Where a husband obtains a decree for restitution 
of conjugal rights sgautft hit wife, who is under 
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the age of 18 years, his remedy to enforce the deoreo 
is by applying for execution of the same, and not 
by means of an application under the Guardians and 
Wards Aob to be appointed the guardian of the 
person of his wife, especially where there is no 
necessity for the appointment of a guardian. 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Muzaffar- 
garh, dated the 13th May 1920. 

Lala Jagan Nath, for the Appellant. 

Mr. Bar Gopal for Dr. Gohal Ohand Barang, 
for the Respondent. 

JUDGMENT.—This is an appeal from the 
order of the Subordinate Judge of Muzaffar- 
garh appointing Girdhari Rsm, respondent, 
guardian of Musammat Sitan Bai, his wife, 
under the Guardians and Wards Aat. Mutant - 
mai Sitan Bai is 16 years of age, and 
a detree has been passed against her in 
favour of Girdhari Ram for restitution of 
tonjngal rights. Girdhari Ram sought to 
execute this decree by the imprisonment of 
his wife but the Subordinate Judge rejected 

his applisation and ordered that the desree 
should not be enforsed by imprisonment of 
the girl till she attains the age of 18. 
This order was set aside by the District 
Judge to the extent that the latter officer 
ordered that Girdhari Ram sould make 
another applisation, if so advised, for enforce- 
ment of his desree by imprisonment. Instead 
of doing this, he has applied to be appointed 
guardian of the person of Mutammat Sitan 
Bai and has been so appointed. 

It is contended in appeal that there was 
no nesessity to appoint any guardian of 
Mutammat Sitau Bai who has been living 
with her grandmother Mutammat Asi Bai 
for many years, that the objsst of the 
respondent is merely to obtain possession 
of the person of his wife and that the 
provisions of the Guardians and Wards Act 
are not intended to apply to a case of 
this Bort, and should not be enforced to 
enable a husband to get possession of 
wife which he has failed to do by execution 

of the decree obtained by him for restitution 

of sonjugal rights. No doubt, the lower 
Court is right in its view that, according 
to Hindu Law a husband is the legal guardian 
of the person of his wife, but the question 
is whether there is any ne*e6sity for appom - 
ing a guardian of the person of Mutartma 
Sitan Bai. Previously her father, H r* 
Nand, was appointed her guardian bat 


CASES. 883 

ano^in^nisut was set aside on appeal by 
the Ch-V ^ourfc on" the 9th February 1916 
in Civ’l Appeal No. 429 of 1913. At that 
time the minor was living with Mugammat 
Asi Bai and has apparently been living with 
her ever sinte. It was held then that 
there was no necessity to appoint any 
guardian and I see no nesessity for any 
auoh appointment now. I also do not think 
that the provisions of the Guardians and 
Wards Act should be put in forse in order 
to enable a husband to get possession of 
the person of his wife. Girdhari Ram has 
got a desree against her for restitution of 
conjugal rights and this deoree tan be 
enforsed by filing an applisation for execu* 
tion, and it will be for the Executing Court 
to deside whether it should be enforsed by 
imprisonment of the wife or not. 

I assent the app9al and, setting aside the 
order of the Subordinate Judge, dismiss 
Girdhari Ram’s applisation. There will be 
no order as to sosts. 
w. 0. A. & K. h. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

Civil Rule No. 64? op 1921. 
February 27, 1922. 

P retent :—Mr. Justise Greaves and 
Mr. Justice Ghose. 

Srimati HARI BH 4 BINT DEB I and anothk 

—Petitioners 
t ersut 

NARENDRA NATH ROT, PLEADER, > 

AND ANOTHER—OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908^, O. XLI, r. 10 

_ Security for costs, appeal dismissed for failure to 

furnish— Court, power of, to extend time for furnishing 

security. 

Where an appeal has been rejected on account 
of the appellants’ failure to furnish seourity for 
oosts within the time allowed by the Court, it is 
not open to the Court rejecting the appeal to 
extend the time for giring security. The appeal 
haring been finally disposed of, no extension of 
time oan be granted for doing any aob relating to 
the app©ftl- Cp 884, col-2.J 
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Balwant Singh v. Daulat Sitigh, 13 I. A. 67; 8 A. 
816; 4 Bar. P. C. J. 7C7: 4 Ind. Deo. *». s.) 1176 
(P. C.', distinguished. 

Rale agaiost an order of the Coart of the 
Additional District Jadge, Howrah, in Title 

Appeal No, 110 of 1921. 

« 

FACTS appear from the judgment. 

Baba Manmatha Nath Ganguly, for the Peti. 
tion6re.—The Rale was obtained against an 
order dismissing an appeal under O.- XLI, 
r. 10, for failure to deposit costs of 6uit, 
The facts shortly are these. We brought 
a suit to set aside a sale of a certain 
house against defendanta-opposite parties. 
The first Court dismissed the suit. We 
appealed and at the instance of the re¬ 
spondents we were directed by the Appellate 
Cotirt to furnish eeeurity for cDsts. We 
could not deposit the security in time and 
the appeal was dismissed. We then applied 
for restoration of the appeal. That appli¬ 
cation has been rejected. We pat in a 
mortgage-bond as seaurity for eosts which 
was refused. I submit under the circum- 
stanaes the learned Judge was wrong in 
dismissing the appeal. Refers to Paimabati 
Dari v. Batik Lai Dhar { i), Badri Narain v. 
8hto Koer (2), Balwant Singh v, Daulat Singh 
(3) and Jumnabai v. Vistondat (4). 

Dr. Dwarka Nath MiCer (with him Baba 
Haradhone Ohatterjee), for the Opposite Parties, 
was not oalled upon to reply. 

JUDGMENT.—This Rule was granted at 
the instance of the petitioner?, the appellants, 
against an order of the Additional Dijfciiat 
Judge of Howrah of the *lst July 1921 
refusing to restore an appeal. Shortly, the 
material facts are as follows The present 
applicants were plaintiffs in a suit to set aside 
a eale by themof a aertain home pioperly to 
one Narendia Nath Roy, their allegation beicg 
that they executed the dosument conveying 
the house to Narendra thinking that it was 
a mortgage and not a conveyance. The 
snit was beard and the Court disbelieved 
the story of the present petitioners, the plaint. 


(1)6 Ind. Cas. 666; 37 C. 269. 

<2) 17 I. A. 1; 17 0, 612; 6 Bar. P. C. J. ^93; 8 Iod. 
Dec. (n. s ) 8*1 (P. C.). 

(3) 13 I. A. 67; b A. 315; 4 Bar. P. 0. J; ',07; 4 Itid 
Dec; (if. s.) 11761(1*. C.). 

(4; 21 B, 676; 11 Ind. Dec, (N. 8.) 886. 


iffs in the suit. The present petitioners 
preferred an appeal against the desree dis¬ 
missing their saifc, and thereupon the re¬ 
spondents applied for an order that they 
should give security for eosts. Ah Orde* 
was made directing security to ba 
given by the petitioners for costs in a sum 
of Rs. 309. We are satisfied from the order- 
sheet that on this occasion the petitioners 
wore represented by a Pleader. Toe seaurity 
was not given within the time ordered and 
on the 25th June 1921 the respondents to 
the appeal applied for dismisial of the 
appeaL The appellants’ Pleader said that 
his clients inteodal to apply for farther 
time within which to give the seaurity and 
thereupon, as 1 sappose, the Judge was 
not satisfied that there wa 3 really to be a 
genuine application, he rejected the petitioners’ 
application. Then, on the 21et July, an 
application was made to the District 
Judge to restore the appeal. The Judge 
refused the application saying that he did 
not know under what provisions of law the 
application was made. We thiok the order 
of the 2let July was perfeatly right. B/ the 
order dated the 25ih June the Distriat 
Judge had rejected the appeal and son- 
sequently on the 21st July he had no 
jurisdiction remaining him to extend the 
time for giving security having regard to 
the faet that he had rejected the appeal. 

1 he learned Vakil for the petitioners relied 
on the ease of Balwant Singh v. 
Daulat Singh (3). But in that case the 
Judicial Committee found it very difficult to 
understand exactly what order was made by 
the High Court and as we read the 
decision, it is not a decision that, in oircnm* 
etauaea similar to the present, namely, where 
an appeal has b£6n rejected an order can 
subsequently be made extending the time 
for giving security, all that the Judicial 
Committee did was in the uncertain state 
of things in the exercise of their own 
power to restore the appeal. It does not 
Beem to us that the ease reported as 
Balwant Singh v. Daulat Singh (3) is any 
authority for ths proposition that if the 
Court bas^ iej sate 1 or dismissed an 
appeal it is still open to that Court to 
extend the time for giving the seearity di¬ 
tto do any other ait relating to the 

Appeal which has alreAdy been finally dt#p 08 J . 

6d of. 
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Th,ei revolt is that this Rula is discharge! 
with #09ts, the hearing fee boing aiaeasad at 
pnQgold mohur. 

R. N, 

Rule discharged. 


LAHORE HIGH COURT. 

Civil Revision Petition No. 576 op 1921, 

January 25, 1922. 

Present: —Mr. Jnsfciae LeRossignol. 

MUHAMMAD NiZAM UD DIN— 
Plaintiff—Petition kr 
versus 

AMiN-UD-DIN and others—Defendants— 

Re ; POND8 'TS 

Civil Procedure Code (Act V cj 190SJ, O. XXI, rr. 
66, 90 — Execution of decree—Sale — Failure to state 
estimated price in proclamation — Irregularity — Sub¬ 
stantial injury—Second appeal—Point taken for first 
time. 

The mere omission to state in a sale proclamation 
the estimated price of the property to be sold does 
not amount to material irregularity within the 
meaning of r. 90 of O. XX E of the Civil Procedure 
Code. 

Saadatmand Khan v, Phul Kuar 20 A. 412; 2 C. W. 
N. 660; 25 I. A. 146: 7 Sar. P. O. J. 3S0; 9 Ind, Dec. 
(N. 8.) 624 (P. 0.), distinguished. 

A material irregularity in the publication or 
conduct of a sale would not justify the setting aside 
of the sale in the absenee of proof that substantial 
injury to the applicant had resulted therefrom. 

A point taken for the first time in second appeal 
deserves no consideration. 

Petition, unier 369tioo 44 Aat VI of 1918, 
fop revision of an order of the Disfcriot Jadge, 
Delhi, dated the 12ib M*r*h 1921, affirming 
that of the Subordinate Judge, First Class, 
Delhi, dated the 20 .h Dosember 1920. 

D*la Rama Nand , for the Petitioner. 

L>la Sardha Ram y for the Respondents. 

JUDGMENT.—This is a pstition to revise 
an order confirming a sale made by public 
auction in satisfaotion of a decree. 

The point now taken i9 taken for the first 
lima in this Court, to the effaot that the price 
of the prpparty was not entered in the pro¬ 
clamation pf sale. 

The. petition foil* for several reasons. 
First, a point taken for the first time in this 
Gonrt deserve! no aonsideration, Saiond, 


the mere omission to state the estimated prise 
of the property is not a material irregularity. 
Reference is made to Saadatmand Khan v. 
Phul Kuar (1) bat the fasts of that oase 
differ greatly from the fasts of this. 

In that oaee, there was a gross misstatement 
of tbe estimated prise, ealculated to mislead; 
hero there was no misstatement, only an 
emission, whilst the property was visible to all 
purohasers who were thns in a position to 
frame their own estimates. 

Again, even if there had been a material 
irregnlarity in the publication or sonduot 
of th6 sale, that would not justify interferense 
in the absence of proof that substantial 
injury to petitioner had resulted therefrom. 
Here there is no euoh proof. 

The petition is dismissed with eosts. 

z. K. 

Petition dismissed . 

(1) 20 A. 412; 2 C. W. N. 650; 26 I A. 146j 7 Sar. 
P. C. J. 380; 9 Ind. Deo. (n. s.) GM> (P. C.). 


CALCUTTA HIGH COURT. 

Appeal from Obdir No 173 of 1921, 
February 8, 1922. 

Present :—Justiee Sir John Woodroffe, Kr., 
and Mr. Justine Ghose. 

ONKARMAL AGARWALA— Decrib- 

Holder—Appellant 
versus 

Rai Shehab NRlTYA GOPAL CHAKI 
—Surety, Judgment-Derior— 
Respondent. 

Surely , execution of decree against — Surety's liabil¬ 
ity co-cxtensive with that of judgment-debtor — Judg¬ 
ment-debtor’$ failure to have payments certified— 
Surety , if affected. 

A person who stands surety for a judgment* 
debtor is bound so long as the judgment-debtor is 
bound and the latter is bound so long as ^ny pay¬ 
ments which he may have made to the decree- 
holder are not certified to the Court executing the 
decree, [p 886, col. 2.] 

Whore, therefore, such payments are nofc certified 
to the Court executing the decree, an application 
for execution of the deoree against the surety ia 
maintainable, [p. 886, col. 2.J 

Appaal against an order of the Additional 
Distriot Judge, Pabna and Bogra at PabnA, 
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ONSARMAL AGiRWALA V. NRI1YA GOPAL CHAKl. 

dated the 11th of April 1921, affirming that 
of the Muneif, First Court at Pabna, dated the 
26th of February 1920, 

FACTS appear frcm the judgment. 

Babu Atul Chandra Gupta % for the Appel¬ 
lant.—The decree holder ig the appellant. 
The appeal arises out of proceedings in 
execution of a decree The respondent is the 
surety of the judgment-debtor. The question 
for decision is when an execution is taken 
against furety under section 145 of the Code 
of Civil Procedure whether O. XXI, r. 2 (3) 
operates as a bar or not. The properties of 
the judgment-debtor were attached before 
judgment and the respondent stood surety. 
Hig answer was that there was a criminal 
proceeding against the judgment debtor and 
after his soquittal the plaintiff and the 
judgment debtor made up their case and a 
fraudulent decree having been passed there¬ 
after ho was not liable for the amount. My 
submission is that the surety is not entitled 
to set up that plea. I denied having been 
paid at al 1 . 

[Ghosb, J.— W(,y don’cyou proceed against 
the judgment-debtor?] 

The judgment debtor has transferred bis 
properties to the surety. Refers to section 
145 and O. XXI, r. 2 (3), Civil Prose- 
dure Code. Section 145 gives me the right 
to proceed against the surety for the decretal 
amount. The Court is clearly wrong when 
it says that O. XXI, r. 2 (-5) would not 
apply because the surety is proceeded against. 
The surety is not without any remedy. A 
surety stands as a surety taking all the 
chances of an execution against him. I rely 
on the wording of sub-section (3) of section 
145. 

[Gaosi, J.—Is it “money payable under a 
decree P” The surety is only liable for the 
performance of the decree.] 

If the payment had been made by the 
surety then the section would completely 
apply. But that is not the case here. My 
next poiot is that this point ought not to 
have been allowed to be raised on the 
petition filed by him by which he stated that 
the decree was fraudulent. 

Babu Brojolal Ohakerbutty fwith him Babu 
Krishna Kamil Moitra ), fnr the Respondent.— 
0. XXI, r. 2 (3) does not apply. The 
judgment-debtor or tie d oree-holder is re¬ 
quired to certify paymeot to Court. I was 
pot either of them. Therefore, 1 Could not be 


liable under sub-section (3). Payment or no 
payment because there has been an under¬ 
standing between judgment-debtor and 
decree holder that would amount to my dis¬ 
charge. I am bound only by tbe contract of 
guarantee. Therefore, the provisions of the 
Contract Act would apply. Refers to sections 
134 5 of the Indian Contraot Act. These 
questions could be gone into under section 
47, Civil Procedure Code. Refers to Kama- 
r.athan Pillat v. Doraiswamt Ayyangar (1) 
Motilalv. Ohandrasangji (2). The surety ic 
not circumscribed by tbe rules which bind the 
judgdment debtor, 

Babu Atul Chandra Gupta replied in brief. 

JUDGMENT.—This appeal arises out of 
an application for execution by a decree- 
holder against a turefy, who is the respondent 
in this appeal. Tbe case of tbe surety is 
that the judgment-debtor for whom he stood 
surety, has paid the decree holder. This 
fact is contested, and it is also contended 
before ns that we cannot take notice of any 
such payments, even if in fact they had been 
made, by reason of the circumstance that 
they were rot certified. It may well be that 
tbe law as regards certification may not have 
auy application as regards payments made by 
tbe surety himself,—a point, however, 
which we need not decide in this case, 
because it is not neoessavy. But that is not 
tbe ease here. It is alleged that payments 
were made by the judgment-debtor and these 
payments were uncertified. The position 
of the surety appears to be this : The 
surety is bound so long as the judgment- 
debtor is bound. The judgment-debtor is 
bound so long as any payments which be 
may have made (and euoh alleged payments 
are contested in this case) are not certified 
to the Court. Therefore, we think that the 
argument of the appellant succeeds and the 
appeal must be decreed and the execution 
should be allowed to proceed. The appellant 
is entitled to his costa in this Court and in 
both the Courts below. The hearing fee in 
this appeal is assessed at two gold mohurs, 

a. n. 

Appeal decreed. 

(1) 66 InH. Cas. 363; 43 M. 326; 38 ftt. L. J. 65; 11 
L. W. 46; < 1920» M. W, N. 114; 27 M. L. T. 207. 

(2) 12 Ind. Oaa. 649; 36 B. 42; 13 Bom. L. R. 009. 
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LAHORE HIGH COURT. 

Civil Revision Petition No. 793 op 1921. 
(Formerly Civil Appeal No. 1038 op 1921). 

November 8, 1921. 

Fresent: —Mr. Justi«e Broadway, 
Musammat ILAHI JAN— Objector— 

Petitioner 

versug 

HARI KISHEN DAS, Creditor— SRI 
RAM, Receiver and RAMJI DASS, 
Insolvent—Respondents. 

Provincial Insolvency Act (V of 1A20J, ss. 53,75— 
Oift of money, whether * transfer’—Order under 8. 53— 
Appeal, second. 

A gift of money made by an insolvent a few 
months before hia being adjudged an insolvent to his 
mistress for the purpose of purchasing a motor oar, 
amounts to a ‘transfer’ within the meaning of section 
63 of the Provincial Insolvency Act and is liable to 
be set', aside under the provisions of that section, 
even though the subject-matter of the gift is 
converted into a car. 

Tankard, In re, Oficial Receiver, Ex parte, (1899) 2 
Q. B. 57; 68 L. J. Q. B. 670; 80 L. T. 500; 47 W. B. 
62*; 6 Munson 183; 16 T. L. R. 332, relied upon. 

No second appeal lies from an order under section 
63 of the Provincial Insolvency Aot annulling a 
transfer. 

Petition for' revision of an order of the 
District Judge, Ambala, dated the 3rd May 
1921, affirming that of the Senior Subordi¬ 
nate Judge, First Class, Ambala, dated the 
9jh March 1921. 

Dr. Muhammad Iqbal , for the Petitioner. 

Mr. Manohar Lai, for the Respondents. 

JUDGMENT.—Oa the 7th of October 
1920, the creditors of one Ramji Daes filed 
a petition asking that the said Ramji Dass 
be adjudicated an insolvent. An enquiry 
was held and, on the 22ad of January 1921, 
Ramji Dass was adjudicated an insolvent 
under the provisions of the Insolvency Aft 

V of. 1920. 

Oa the 6th, 7th and 8th of September 1920 
Ramji Dass had given to Musammat Ilahi Jan 
—a prostitute—sums of money aggregating 
Ra. 4,409 with which she was to purehase— 
and did purchase—a motor far. This 
fact was known to the petitioning creditors, 
and a Receiver, appointed on the 23rd of 
Oatober 1920, took steps to have an injuns- 
lion issued to Musammat Ilahi Jan prohibit¬ 
ing her from disposing of the said oar. 

Finally, acting under section 53 of Aot V 
of 1920, the Insolvency Court annulled the 
gift and directed the Reseiver to sell the 
far for the benefit of the creditors. 



It was held that the gift to Musammat 
Ilahi Jan was a * transfer” within the mean¬ 
ing of seotion 53 of Aot V of 1920 and as 
sash was liable to be annulled under that 
section. 

An appeal to the District Judge having 
been dismissed, Musammat Ilahi Jan has come 
np to this Court, through Dr. Muhammad 
Iqbal, by way of a second appeal. 

For the respondents Mr. Manohar Lai 
raised a preliminary objection to the effect 
that, under section 75 of Act V of 1920, the 
appeal was incompetent. 

Dr, Iqbal frankly admitted that the con¬ 
tention was sound and that the appeal wa3 
not competent. He, however, urged that, 
under the first proviso to sub-clause (1) of 
section 75, this Court had powers to examine 
the proceedings and satisfy itself that the 
order made in appeal by the District Court 
was according to law. I held that the 
appeal failed as an appeal and decided to 
treat the matter as a Revision. 

Dr. Iqbil argued bis case at length and 
contended that section 53 of Act V of 1920 
did not contemplate the annulment of a 
transaction of this nature. 


He conceded that “money” was “property” 
within the meaning of that term as used 
in section 53, but contended that once the 
money gifted had been converted into some 
thing else (in this case a motor car) section 
53 ceased to have any operation. Thd 
Receiver could follow the money gifted, but 
could not claim the car which had baen pur- 
chased with that money. 


The learned Advocate was unable to 
support his contention by any authority and 
I am unable to accept it as carrecfc. As 
pointed out by Mr. Manohar Lai, section 53 
of Act V of 1920 is practically a re-produc¬ 
tion of section 47 of the English Act and 
authorities under that section woald apply to 
the Indian Aot. In the present case it has 
been found that Musammat Ilahi Jan was the 
mistress of Ramji Das and that the money 
was given to her by him for the purchase of 
a motor car. 

Under seotion 47 of the English Act a 
present of jewelry, furniture, and money to 
buy furniture , made by a bankrupt to a 
lady with whom he was intimate was set 
aside as amounting to a settlement or 
transfer. 
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plaintiffs. The Judge of the Small Cause 


Tankard , In re , Official Receiver , Ifo parte (1). 

That case is on all foora with the present 
and i anordingly hold that the orders 
passed by the Coarts below are lorreat and 
dismiss this petition with oosts. 

z. k. & K. N. 

Petition dismiss sd. 

(1) (1899) 2 Q. B. 67; 68 L. J. Q. B. 670; 80 L. T. 
600; 47 W. R. 624; 6 Manson 188; 15 T. L. R. 332. 


LAHORE HIGH COURT. 

Ciyil Riyision P stition No. 805 of 

1920. 

January 25, 1922, 

Present'. —Mr. Juatiie Martineau. 

The Firm NAND LAL-DAQ MAL or 
AMRITSAR— Plaintiff— 

PlTITlO JIR 
versus 

The Firm MIAN MUHAMMAD ALI- 

ALI BHAI, through MUHAMMAD ALI 
of BOMBAY— Difindant— 
Rbspondint. 

Civil Procedure Code (Act V of 1908J, s. 20_ 

Contract Act (IX of 187 2) t s. 91— Delivery to Railway 
Company of goods sold — Railway , whether agent of 
buyer —Suit for damages for breach of contract—Place 
of suing. 

The delivery by a seller of goods to a Railway 
Company for despatch to the buyer operates as a 
delivery to the buyer under section 91 of the 
Contract Act. 

Therefore, a suit for breach of contract to deliver 
goods by the plaintiff, residing at Amritsar, against 
the defendant, residing at Bombay, cannot be 
brought in the Amritsar Court, if the contract was 
entered into at Bombay, 

Petition, under section 25, Small Cause 
Courts Ait, for revision of an order of the 
Judge, Small Cause Court, Amritsar, dated 
the 27th October 1920. 

Mr. Badt-ud-Din Kureshi, for the Peti¬ 
tioner. 

Lala Fakir Ohand, for the Respondent. 

JUDGMENT.—The plaintiffs, who earry 
on business in Amritsar, have brought a 
suit in the Small Cause Court at Amritsar, 
against a firm carrying on business in 
Bombay for damages for breath of a con. 
tract, made in .Bombay, to. sell goods to the 


Court has returned the plaint, holding tjbat 
the Amiitsar Court has no jnrisditlifM 1 * 
The plaintiffs have applied to this Court 
for revision, contending that as the goods 
were to be sent by the defendants tp Am¬ 
ritsar for delivery to the plaintiffs the case 
is triable at Amritsar. 

I agree with the lower Court in rejecting 
this contention. Delivery of the goods by 
the defendants to the Railway Company in 
Bombay for being despatched to Amritsar 
would, by section 91 of the Contract Act, 
have operated as a delivery to the plaintiffs, 
and the Railway Company would have held 
the goods as agents of the plaintiffs. 

I dismiss the application with sosts. 

N. H. 

Application dismissed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1353 on 1918. 

February 6, 1922. 

Present :—Mr. Justice Abdul Raoof 
and Mr, Justice Harrison. 

KANSHI RAM and akother—Defendants— 

Appellants 

terms 

1SHWAR DAS AND ANOTHER—PLAINTIFFS AND ' 
GHETE AND ANOTHER, MINORS THROUGH 
Musammat JATTI their Mother— 
Defendants—Respondents. 

Specific Relief Act (I of 1877;, s. 27 (bj— Agreement 
to sell—Transfer in favour of third person —Specific 
performance—Burden of proof. 

The general principle of clause (6) of sept.iqn 27 
of the Specific Relief Act and its illustration is that 
from the time of a contract for the sale of land, 
the vendor, as to the land, becomes a trustee for 
the vendee ; and the vendee, as to. the, purchase- 
money, a trustee for the vendor, who has a lien 
upon the land therefor. And everyone coming in 
by subsequent and representative title, and every 
subsequent purchaser from either with notice, 
becomes subject to the same equities as the party 
would be to whom he succeeds, op from wljom he 
purchased. Cp. 880, col l.j 

A subsequent transferee who desires to take 
advantage of the exception contained in clause b) 
of seotion 27 of the Specific Belief Act must prove 
(a) that he was a purchaser for value, (6) bond fide, 

and (c) |without notice, [p, 890, col. 2.] 
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• One who owns property subject to a charge can, in 
general, convey no title higher or more free than his 
own and it lies always on a succeeding owner to 
make out a case to defeat such a prior charire. 
[p. 890, col, 2.] 

Himatlal Motilal v. Vasudco Ganesh Hhashar, 10 
Ind. Cas. 680; 86 B. 446; 14 Bom. L. R. 632, Hamid 
Hussain v. Bishen Sarup, 48 Ind. Cas. 659r 137 P. W. 
R. 1918, relied upon. ' 

Per Harrison, J. —Where, however, a subsequent 
transferee proves the payment of consideration in 
full, and also establishes that he acted in ignorance 
of the original contract, good faith must be pre¬ 
sumed in the absence of evidence to the contrary, 
[p 802, col. 2.] J 

The burden of proving ignorance is on the subse- 
quent transferee, [p. 892, col. 2.] 

First appeal from a decree of the 
Subordinate Judge, First Class, Amritsar, 
dated the 26th Februay 1918, 

Pandit Sheo Narain t R. B., for the Appel- 
lants; 

Lala Moti Sagar , R. S., and Lala Mehr 
Ohand Mahajan for Bakhsbi Tek Ohand, for 
the Respondents. 

JUDGMENT. 

Abdul Raoof, J .—(January 21, 1922).— 
This was a suit for the specific performance 
of a contract for sale in respeot of two 
Bhopa Nos. 1335 and 1337 which Vaishno 
Dae, by an agreement dated the 
25th March 1917, had agreed to 
Bell to the plaintiffs, and whioh he had 
afterwards sold to Kanshi Ram and Hans 
Raj under two sale-deeds dated the 29ih 
Marfch and registered on the 30th March 
1917. According to the terms of the agree¬ 
ment a sale-deed was to be executed and 
registered within two weeks and posses¬ 
sion of the shops was to bd delivered on 
the day of registration. The suit was in¬ 
stituted against Yaishno Das, the vendor, 
and Kanshi Ram and Hans Raj, the 
vendees. Vaishno Dae, the defendant No- J, 
having died during the pendency of the 
suit, hie two 6ons, Gheti and Brij Lai, 
were impleaded &9 bis legal representatives. 
Kanshi Ram and Hans Raj filed on9 written 
statement in whiih they raised the following 
defense, namely, that they. had no notice 
of the sontrast in favour of the plaintiffs, 
that a sontrast for sale was executed by 
Yaishno Das in their favour on the ‘^5th 
March 1917, and subsequently two sale-deeds 
were executed in their favour and that 
neither on the date of the exesution of the 
agreement non .Qn.'ihe date of the comple- 



tion of the salo-thel th.-y had any know¬ 
ledge of the contrast in favour of the plaint¬ 
iffs. They further pleadod that they were 
bona fide purchasers for consideration without 
notice of the plaintiffs’ title. Vaishno Das 
filed a separate written statement and in 
addition to the defeoee set up by Kanshi 
Ram and Hans Raj be pleaded that the 
plaintiff No. 2 was not present at the time 
of the execution of the agreement dated the 
25th March 191 », that the defendant No. 1 
and plaintiff No. 1 had then entered into a 
verbal contract that if the plaintiff No. 2 
would not give consent to the sale transao- 
tion to the defendant in respect thereof 
then in that case the contract for sale would 
be considered as cancelled but that the 
defendant No. 1 would give back the earnest 
money to the plaintiff No. 1, that according, 
ly the plaintiff No. 1, as was agreed upon, 
gave information to the defendants on that 
very day faying that as plaintiff No. 2 did 
not agree to the eale transaction it should 
be considered as cancelled and that plaintiff 
No. 1 would fake baok Rs. 200, the earnest 
money, from the defendant. It was farther 
pleaded that the sale deeds in favour of 
Kanshi Ram and Hans Raj were executed 
after the cancellation of the contract in 
favour of the plaintiffs. The plaintiffs’right 
to enforce the contract waa challenged on 
the above allegations and in the alternative 
it was further pleaded that as the agree¬ 
ments contained a condition as to the return 
of the earnest money and Rs. 200 as dam- 
ages in ease of the non-performanoe of the 
contract , the plaintiffs were not entitled to 
a decree for the specific performanca of the 
contract. On the pleadings the following 
issues were framed : — 

(1) Whether the plaintiffs had cancelled 
the contract with the defendants Nos, I and 
2 and so the plaintiffs are not entitled to a 
decree for ep3cific performance F 

(2) Whether the defendants Nos. 3 and 4 
had knowledge of the eale to the plaintiff 
and 60 the sale to defendants Nos. 3 and 4 
is not valid F 

(3) What relief are the plaintiffs entitled 
to, if Issues Nos. 1 and 2 are found for the 
-plaintiffs P 

The learned Subordinate Judge has found 
on all these issues in favour of the plaintiffs 
and has granted a decree for the specific 
.performanca of tha oontracfc in their favour, 
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The defendants Nos. 3 and 4 have pre¬ 
ferred this appeal and the decree of the Coart 
below is challenged on the grounds set forth 
in their memorandum of appeal. It is ad¬ 
mitted that the present claim was made in 
assordanse with the provisions of eecfcion 27, 
clauses (a) and (6) of the Specific^ Relief 
Act I of 1877, which provides that “Exsept 
as otherwise provided by this Chapter, 
specific performance of a contrast may be 

enforaed against— 

(а) either party thereto ; 

(б) aoy other person claiming under him 
by a title arising subsequently to the oon- 
fcraat, except a transferee for value who has 
paid his money in good faith and without 
notice of the original contract.” 

Before discussing the evidence bearing on 
the vaiious issue? arising in this case it 
is necessary to discuss the law relating to 
the respective rights of the parties to the 
■nit. In the commentary of Mr. Collett 
relating to clause (6) of section 27 the 
position of the contracting parties is thus 
described: — 

“The general principle of this clause and 
its illustration is that from the time cf the 
contract for the sale of the land the vendor, 
as to the land, becomes a trustee for the 
vendee : and the vendee, as to the purchase- 
money, a trustee for the vendor, who has 
a lien upon the land therefor. And every 
one ooming in by subsequent and representa¬ 
tive title, and every subsequent purchaser 
from either with notice, becomes subject to 
the same equities aB the party would be to 
whom he succeeds, or from whom he pur¬ 
chased.The maxim 

of equity at the bottom of it all is that equity 
regards as done what is agreed to be done.” 

The defendants Nos. 3 and 4, however, 
claimed exieption from this rule of equity 
under the proviso attached to clause (6), 
according to which a transferee for value, 
who has paid his money in good faith and 
without notice of the original contract, is 
exempted. It is, therefore, for the appel¬ 
lants to make out that they came within that 

exception. 

Id the case of Bimatlal Motilal v. 
Tasudeo Ganesh Mhathar (1) the rule as to 
the onus of proof in such a case is thus stated 
in the head-note :— 

(1) 16 Ind, Oal. 680j 36 B. 446; 14 Bom h, R* 634, 


“Defendants Nos, 3 and 4 having sontraot" 
ed to purchase the property from the aama 
defendants who had oontracted to sell it 
previously to the plaintiff, defendants Nos. 3 
and 4 were brand to show three thing?, 
namely, that (l) they were purchasers 
for value and (2) bona fide, and (3) without 
notice. The plaintiff under his contract hav¬ 
ing a prior equity was entitled to succeed. 
One who owns property subject to a charge 
can, in general, convey no title higher or 
more free than his own and it lies always 
on a succeeding owner to make out a case 
to defeat such a prior charge.” 

A similar rule was laid down by a learned 
Judge of this Court in tha case of Bamid 
Hussain v. Bishen Sarup (2), 

The first question, however, to be decided 
in the case is whether the contract for sale 
in favour of the plaintiffs had been cancalled 
and the vendor was free to sell the prop* 
erty to the defendants Nos. 3 and 4. On 
this point Ganesh Das, Dallal, (D. W. No. l) 
was produced. He wa? the DalUl, who 
had brought about the contract between 
the plaintiffs and Vaishno Das on the 25th 
March 1917. Subsequently on the same 
date another contract for sale was executed 
by Vaishno Das in favour of the defendants 
Nos. 3 and 4 in respect of the same prop¬ 
erty through the instrumentality of some 
brokers among whom the name of Ganesh 
Das is also mentioned in the written con¬ 
tract. This doaumeot is marked as Exhibit 
D-5. In the fourth condition given in. the 
body of this agreement the following state¬ 
ment is made 

“The transaction has been made through 
Lala Ganesh Das, Bata Ram and Ram Das, 
brokers.” 

There is no mention in this agreement 
that the previous agreement of the same 
date in favour of the plaintiffs had been 
cancelled. This is a very significant fact. 
Now Ganesh Das has deposed as follows 

“I was the Dallal in this case. Dhaoi 
Ram was not present when the agreement 
was written and so he did not sign the 
agreement. Ishwar Das stated that the price 
had been ohanged from Re. 6,000 to Rs. 6,500 
and so he woold consult his brother Dkani 
Ram, and then complete the sale. The 
owner gave the plaintiff time for two or three 


(2) 46 Ind. Oaa, 65fy 137 P. W. B, 1011, 
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hours and then the plaintiff stated that his 
brother did not agree and I got the aura 
(f) from the deed-writer. I returned the 
agreement to the plaintiff and got the 
writing D-4 from the plaintiff. So the 
negotiations with the plaintiff failed. I 
wanted some damages from the plaintiff 
and as he gave this writing, I knew 
nothing else.” 

This statement ia falsified by the Exhibit 
D-4 mentioned by the witness, D-4 is an 
entry made by Ishwar Das in the book of 
Ganesh Das, a translation of which is to be 
found at page IS of the printed reaord and 
is to the following effect:— 

I, Ishwar Das, have made a transaction of 
two shops situate Bazar Kasinan, through 
Ganesh Das. If I get any amount in con¬ 
nection with the sale deed I shall pay half 
the brokerage end if the isle-deed in respect 
of the shops is registered in my favonr 
I shall pay the fall amount of brokerage.” 

Instead of proving that the agreement 
in favour of the plaintiffs had been cancelled 
it clearly shows on the contrary that it 
still existed and that Ishwar Das had not 
given up his rights under it. Ganesh Das 
has tried to make out that he was not 
the Dallal in the transaction between the 
defendants though bis name was mentioned 
in the agreement. This clearly indicates 
that he had been won over by the defend¬ 
ants Nos, 3 and 4 and invented this story to 
help their case. The learned Subordinate 
Judge was, therefore, justi&ed in holding 
that Ganesh Das was at the bottom of this 
litigation, that he negotiated the sale in 
favour of the defendants Nos. 3 and 4 and 
that there was no foundation in the story 
relating to the cancellation of the contract. 

On the question of notice the defendants 
Nos. 3 and 4 examined certain witnesses. 
Atma Ram had attested the two sale deeds 
D-l and D 2 and the agreement Exhibit 
D-3 in favour of the defendants Nos. 3 
and 4. He stated that the parties had 
agreed to the teims of the agreement in 
hiB favour and Vaishno Das did not state 
that he had sold the shops to aoy other 
person and that Vaishno Das had stated 
in clear terris that his title was clear. 

Tirath Ram, another attesting witness of 
D-l and D 2, had stated that plaintiffs’ name 
was not mentioned in connection with this 
*property» 


HarJ Ram, who was the writer of the 
Exhibits D-l and D 2, stated that he was 
not told about the negotiations with the 
plaintiff. 

Sant Ram (D. W. No. 5) has stated that he 
was present when the transaction between 
the defendants had taken plica, his shop 
being dose to defendants’ shop and that he 
had not heard VaishDO Das speaking of the 
agreement with the plaintiff. 

This olaes of evidenos is utterly valueler-s 
and cannot help the defendant's Base. If 
Vaishno Das in spite of the previous contract 
bad agreed to sell the shops to the defendants 
Nos. 3 and 4 and a9 it was very nnlikely 
that he would mention the faofc before the 
witnesses. The foatraot with the plaintiffs 
was to sell the shops for R*. G.500 while he 
sold them for Rs. 7,200 (o the defendants. 
The reoeipt of a higher pries must have 
induced him to break his contract with the 
plaintiffs and it was unlikely that he would 
tell these witneiees that he was committing 
a breach of contract. Vaishno Das and the de¬ 
fendants Ncs. 3 and 4 are residents of the same 
place, namely, Amritsar, and they carry on 
business in the Amritsar market. Ganesh 
Das is a broker who carries on Lis profession 
usually plied in the 6ame market. It is V6ry 
unlikely that the contract in favour of the 
plaintiffs mast have remained undieclosed to 
thedefendants-appeilants. According to Ganesh 
Das the contract with the plaintiffs had been 
cancelled. Was it nof’, therefore, natural 
that he would have assured the defendants 
Nos. 3 and 4 that the contract in favour of 
the plaintiffs had been cancelled and that 
there was no obstacle in their way to purchase 
the shops P The probabilities are that the 
defendants Nos, 3 and 4 had knowledge of the 
plaintiffs’ contract. The plaintiffs tiled oertian 
documentary evidence to establish notice. 
Exhibits P4 and P5, dated the 28th March 
1917, are receipts for telegrams said to have 
been addressed to the defendants. Hari 
Chand, agent to Gala Balmokand, plaintiffs' 
Pleader, has produced Exhibits P4 and P5 
and has stated that the telegrams had been 
despatched to the defendants informing them 
that the shops had already been sold to the 
plaintiffs. This secondary evidence as to the 
contents of the telegrams is admissible, as the 
original messages had been destroyed after 
three months as proved by letter marked Ex¬ 
hibit P7 received from the Deputy Accountant 
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General, Telegraph Check Office, Calcutta, 
In addition to this an entry in the accmnt- 
book of the plaintiffs has been produced 
whioh shows that two telegrams were 
despatched that day. It is true that it ia 
not stated in the eutry that those telegrams 
were addressed to the defendants, bat this 
evidence taken along with the deposition of 
Hari Chand doeB establish that the telegrams 
were sent to the defendants, la addition 
to the abuve evidence the plaintiffs have relied 
upon a petition marked Exhibit Pd which was 
presented to the Registrar on the date on 
which the sale deeds in favour of the defend¬ 
ants Nos, 3 and 4 were registered. On the 
bask of this petition there is an endorsement 
to the effest that it be kepi in the offise. 
Thie endorsement was made on the 30fch 
Marsh 1917, This, clearly shows that this 
petition was presented on that date. The only 
question is whether it was presented before 
the deed was aotually registered or it was 
presented after its registration. After 
mentioning the previous oontraot in his favour 
Ishwar Das makes the following allegation in 
the said petition : — 

“I have given notioe to both the person?, 
its., the vendor and the present vendee, by 
means of a telegram. I now again inform 
the vendee by means of this application 
before yen that ho should not get the sale- 
deed in respect ctf the said ehops registered 
though it depends upon his will. He himself 
will be liable for' bis loss. He may be 
informed on my behalf at the time of 
registration of the deed.” 

From this statement it is clear that the 
sale-deed had not been registered till then. 
If this statement bad not been true the 
petition would have been returned to Ichwar 
Das with an endorsement that registration 
bad already taken place. The fait that 
it was retained in the office goes to show 
that the sale deeds had not bsen registered 
till then. The evidence produced by the 
defendants-appellants falls ohort of proving 
that they were bona fide purchasers without 
notioe. On the other hand, the circumstances 
of the cate and the evidenoe produced od 
behalf of the plaintiffs lead to the conclusion 
that the appellants most probably had 
knowledge of the previous contract in favour 
of the plaintiffs. The decision of the learned 
Subordinate Judge is fully supported by the 

on the record and the circumstances 


[1922 

of the case, aod it is not possible to say that 
the learned Judge of the Court below has 
arrived at a wrong conclusion. In the abovp 
view it is clear that it is not a case in which 
damages should be granted in lieu of 
speoific performance. In my opinion the 
appeal should be dismissed and I accordingly 
dismiss it with costs. 

Harrison, J. —(February 2, 1922).—The 
facts being that the father of defendants Nos. 
1 and 2 executed a valid agreement to sell 
certain property to the plaintiffs and oq 
the same day executed another agraemefl^ 
to sell the same property for a larger surq to 
defendants Nos, 3 and 4, and subsequently exe-. 
cuted and registered a deed of sale in their 
favour, it has to be seen whether the circum¬ 
stances surrounding this second transaction 
bring the vendees within the definition given 
in section 27 { b ) of the Specific Relief Act an^ 
whether it is proved that they were transferees 
for value, who paid money in good faith and 
without notioe of the original contract. The 
three essentials, therefore, are that payment 
of full consideration must be proved, good 
faith mugt be established and also ignorance 
of the original contract at the time the sale 
was effected. The payment of consideration 
is admitted, and the second and third points 
really resolved themselves into one, for, if the 
consideration was paid in full and the 
vendees were ignorantof the original contract, 
good faith must be presumed in the absence 
of any evidenoe to the contrary. The 

payment of the fall market value is admitted. 
There is no doubt that the burden of proving 
ignorauce is on the vendees but, inasmuch 
as they have to prove a negative and it is al¬ 
ways extremely difficult to do so, it is in the 
nature of things impossible that they should 
produce a large quantity of clear and 
affirmative evidence. They set cut to 
show that they acted as ignorant bona fide 
purchasers would have done ; that inas¬ 
much as both agreements were executed 
on the same day and the sale was registered 
five days later they had very little time iq 
whioh to gain the requisite knowledge of 
the first transaction and that they received 
no communication whatsoever from the plaint¬ 
iffs warning them of their rights. The prop¬ 
erty in question was a small portion of 
house property situated in Amritsar city such 
as ia being sold every day. It was not a 
question as in Rimatlal Motital y. 
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Vasudeo Ganesh Mhashar (1) of an excep¬ 
tional sale of a whole village euoh as 
rarely eome into fche market, a g*le, 
moreover, which was negotiated with the 
knowledge of the whole country side and in 
whioh a large number of men were engaged 
as arbitrators to fix the price, The natural 
inferences to be drawn under these aDd other 
pecaliar circumstances have no bearing and 
throw no light on the conduct of a man wish¬ 
ing to invest six thousand rupees in buying 
two shops in Amritsar. No sane man bays 
litigation if he can avoid ib and if, before 
concluding his bargain he com ©3 to know of 
there being any rort of cloud on the title 
such as the exi9teuos of a previous agree¬ 
ment to sell, the natural and reasonable 
course for him to adopt would be to with¬ 
draw and to look for a similar pieoe of prop¬ 
erty elsewhere with a perfectly clear title. 
It is, of course, dangerous to attach too much 
importance to an inference drawn from the 
conduct of the vendees, for if every subse¬ 
quent sale where thefnll market pries is paid 
is to be presumed to have been effected in 
ignorance of all previous agreements it will 
be impossible for the injured party ever to 
get redress. I think, however, that some 
valoe should be attached to the fact that 
the conduct of the second vendees in pur¬ 
chasing this property if they knew of the 
previous agreement would have been foolish in 
the extreme. It is true that the burden falls 
npon the vendees, but when the plaintiffs 
deliberately attempt to prove that in two 
distinct methods they conveyed the informa¬ 
tion, if the vendees can show that, they have 
not only completely failed to establish their 
contention but their oonduot gives rise to 
certain suspicions. 1 tbiok that the inference 
to be drawn from that conduct may, and in 
this case does, assist the vendees. The plaint¬ 
iffs state that three days after the agree¬ 
ment bad been signed they sent two telegrams 
to the vendor and to the vendees. In support 
of this allegation they produce Hari Ohand, 
the agent of their Pleader, who statds that 
such telegrams were despatched. He is not 
ihe khan who wrote the telegrams nor yet 
the man who sent them, and it is not ex¬ 
plained how he oame to know the contents 
or the names of the addressees. The obvious 
persons who would know is Lala Balmokand, 
the Pleader, who is said to have directed 
the sending of the telegrams and who has 


.993 

not been produoed—surely a very significant 
fact. A book of accounts is also produced 
to corroborate th9 fact of the sending of 
the telegrams, but this is kept in such a way 
as to be completely useless. 

The second communication is stated to 
have been made by means of a Dotioa sent 
to the Sub.Registrar requesting him to 
convey tbs information before the registra¬ 
tion. The notice was produced and shown 
to have besn signed by the Sub-Registrar. 
The Sub-Registrar himself was also produced 
and yet, straDge to say, he was never qaes- 
tioned on the subject. Now the plaintiffs 
have attempted to prove that the information 
was given by two disticci communications 
and they have deliberately refrained atthelast 
moment from producing and from question¬ 
ing the witnesses whose evidence would have 
been conclusive had it been in their favour 
and the vendeep, in my opinion, rightly 
contend that they are entitled to have an 
inference drawn that both these witnesses 
would, if produced and questioned, have said 
the precise oontrary of which the plaintiffs 
denied. The vendees, therefore, have shown 
that they 8ctsd in a natural manner; that they 
paid the fall market price, and that they 
did not receive the information in either of 
the two ways in which the plaintiffs say they 
did. What more could they possibly show? 
They say on oath that they were ignorant ; 
that the positive allegations made by the 
plaintiffs are untrue. Only one point remains 
and that is the appearance of the nams of 
Ganesh Dae, broker, together with the names 
of the two other brokers in the 6alg-deed. 
This man, Ganash Dae, admittedly negotiat¬ 
ed the first agreement in favour of the plaint¬ 
iffs and was the sole broker aud entitled 
to the whole of the commission if the trans¬ 
action were completed. £□ the second he 
appears as one of three and entitled to a J/3rd 
of the commission. He, therefore, would 
be a very heavy gainer it the first sale were 
put through, aDd it is entirely in his inter¬ 
ests to support the plaintiffs. Instead of this 
we find when he gees into the witness-box 
that be stated he had nothing whatever to 
do with the Becond Bale and that his name 
was merely added by the broiorp, who had 
arranged it, and he tells a plausible and con¬ 
vincing story to explain how it was that 
the vendor eamo to deal with the vendees. 

In the first agreement one of the plaintiffs 



INDIAN OASES. 


894 

TAB! CHASD V. ABDUL AHAD. 

only signed and the story is that this man 
was representing his brother, and as the 
prise bad been raised from Rs. 6 000. to 
■Rt 6 500. be reserved to himself the right 

£ blok out of the bargain if hi, absent 

brother did not agree. The brother did fail, 
and the broker tberanpon did a very smart 
niecs of business ant obtained the agree- 
m3 nt from the peti-ion-writer with the in- 
tention of for.ing Ishwar Das to pay him some 
part of his cimmission. On deciding to 
bring this case Ishwar Das had to get posses- 
Bion of this document. Tfce broker naturally 
refus id to give it up nnlo-e he was com¬ 
pensated and, accordingly, the entry D. 4, 
was made by lehwar Das in whi.h he under¬ 
took to pay the broker his full .omm.ss.on 
if ha si.csedad in bis case and if he did not 
enoeed in fall and was awarded sompensa- 
tion only, to pay him half the brokerage. I 
see no reason to disbelieve this statement 
aDd all the more eo bsuauss it giv:s the only 
rational explanation pcsible of the .ondn.t 
of Ganesh Das. The alternatives resolve 
themselves into four (1) the vendor told the 
vendees cf the previous agreement and they 
brought a bad title with their eye, open 
and subsequently bribsd Ganesh Das to 
support them. The vendor would surely 
be the last person to inform the vendees of 
any defe.t in hi, title. (2) Ganeeh Dae 
negotiated the se.ond sale and informed the 
vendees at the time that there was a good 
valid agreement snsbsisting in favour of 
Ishwar Dae. This is open to the earns 
objection ae No. 1. (3) Ganeeh Das negotiated 
the sale and did not inform the vendees In 
this case they aeied in ignorance amd Itheir 
sale ie good. The fourth possibility is that 
Ganesh Das is speaking the troth and had 
nothing whatever to do with the se.ond 
sale and that neither he nor the vendor 
having informed the vendees, they a.ted 
in ignoran.e. Thie, 1 believe is wbat 
actually happened. I find, therefore, that so 
far from the Dame of GaneBh Dae in the 
sale-deed going against the vendees it aioe 
their .ase to thie extent that it has necasei- 
tatedthe telling of the true story of wbat 
♦mall* haDDened. The fir3 ‘ agreement 
broke down beeauee of Ishwar Das’ brother’s 
fa'lare to agree. Tbe sals was then trans, 
a.ted The plaint rfall91cf? afterwards 
that they had lost a gcod bargain desided 
1 10 bring the case, and in order to obtain 
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the agreement had to make terms with 
Ganesh Das. The presense of Ganesh Da* 
Dame in the second s*l9 is still explained. 
It may have been dne to some private 
agreement between him and the two brokers 
who negotiated the sale that he wa* to 
have a share in business transasted by 
them. It may have been on aosonnt of the 
true broker’s thinking that something was 
dne to him on asount of his having dis- 
eovered the property and of their knowing 
that in spite of his having discovered the 
bargain, his sale had failed to materialise. 
Whatever the reason m*y have been, I do 
not think that his name in the deed tells 
against the vendees in any way, and I 
believe that the story told by him is 
tree. 

I wool!, therefore, assept the appeal and 
dismiss the plaintiffs’ suit against the de¬ 
fendants Nos. 3 and 4 and as I find that Ishwar 
Das was to blame for the sanoell ition of the 
agreement I would give him a deoree for 
Rs. 2,000 only against Gbeti and Brij Lai, de¬ 
fendants Nos. I and 2, the sons of the vendor, 
thie baiog the amount of the earne 3 fc-money 
to whiib he is entitled under the circum¬ 
stances of the case that he was given the 
opportunity of whiih he availed himself to 
bask out of the agreement. The sosts of 
the defendants Nos. 3 and 4, I would order, to 
be paid throughout by the plaintiffs, 

Br the Oouat —(February 6, 1922).—The 
appeal is dismissed with costs. 

Z. K. & H. K. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Apphal No. 2329 of 1*18. 

December 13, 1921. 

Fresent-. —Mr. Justice Broadway and 
Mr. Justice Martineau. 

-TARA OHAND asp axotmbr—Dspisdasts 

— Appillamts 
versus 

ABOUL AHAD— Plaintiff —Rsspowdist. 

Appeal—Appellate Court, whether can take cognis¬ 
ance of facte since institution of suit—Suit for declara¬ 
tion—Dispossession of plaintiff during pendency of suit 
_ Possession, decree for -Etec a', ion of decree—Sale -*■ 
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Decree set aside — Auction-purchaser, rights of — 
Limitation Act (IX of 1908), Sch . I, Art , 12, appli¬ 
cability of. 

An Appellate Court oan take cognizance of matters 
which may have happened after the institution of 
the suit for the purpose of moulding the relief that 
a party is entitled to, provided it is not based on a 
new title which aoorued after the action. ("p. 897. 
ool. 1.] 

Sethrucherla Rama Chandra v. Maharajah of 
Jeypore, 34 Ind. Cas. 411; (1916) 1 M. W.N. 354; 19 M. 
L. T. 360, relied upon. 

Subbaraya Chetty v. Nachiar Ammal, 44 Ind. Cas. 
863: (1918) M. W. N. 199; 7 L. W. 403, referred to. 

Plaintiff, who was in possession of a certain house, 
brought a suit for a declaration of his title in res¬ 
pect of it. During the pendenoy of the matter in the 
Appellate Court, the plaintiff was formally ousted 
from possession of two-thirds of the house under 
an order of a Court passed in certain partition pro¬ 
ceedings. The Appellate Court, after the neces¬ 
sary amendment in the plaint, granted the plaintiff 
a declaration in respect of the one-third of the 
house of which he was in possession and gave him 
a deoree for possession in respect of the remaining 
two-thirds: 

Held, that the Appellate Court was justified in 
adopting this course, [p. 898, col. J.j 

A bona fide purchaser, who is not the decree- 
holder or any person claiming through him, at 
an auotion sale in execution of a valid decree, 
acquires a valid title to the property purchased by 
him, which is not affected by the fact that the 
decree is subsequently set aside at the instance 
of a party thereto, [p. 898, col. I.] 

Reiva Mahton v. Ram Kishen 8ingh , 13 I. A. ’06; 14 
O. 18; 10 Ind. Jur. 428; 4 Sar. P. C. J. 746; 7 Ind. 
Deo. (N. s.) 13, Zain-ul-Abdin Khan v. Muhammad 
Asghar Ali Khan, 16 I. A. 12; 10 A. 166 6 Sar. P. C. 
J. 129; 6 Ind. Deo. (n. s.) 112 , Mukhoda Dassi v. 

Qopal Chunder Dutta, 26 0, 734; 13 Ind. Dec. (n. s. i 
1069, Janakdhari Lai v. Mohant Qossain Lai, 1 Ind. 
Cas. 871; 13 C. W. N. 710; 37 C. 107; 11 C. L. J. 254, 
relied upon. 

Art. 12 of Schedule I to the Limitation Act 
refers to suits brought by parties to the decree 
which resulted in the sale, or by parties to the pro¬ 
ceedings in which the sale took place, or by persons 
claiming through them, and does not apply to suits 
brought by persons who are not bound by the sale. 
Nor does it operate to bar a defence, [p. 898, col. 2.] 

Second appeal from a decree of the Dis¬ 
trict Judge, Delhi, dated the 13th J ace 1918, 
reversing that of the Subordinate Judge, 
First Glass, Delhi, dated the 8th June 1916. 

Dewan Mehr Chand , for the Appellants. 

Lala Sardha Bam , for the Respondent. 
JUDGMENT,—The following pedigree- 
table will afford assistance : — 

LALLU MISAR=Jfiwa mmat Gauran 


Nathu Parshad. Tara Chamd. Bhola Nath 
' • . (died in 1899) 

=Musammat Bhurit 


Lalla Miaar having died, a private partition 
of his property took plate on the 28th 

March 1898. At that time Natbu Parsbad 
was a major and Tara Chand and Bhola Nath 
were minors. One-third of the property was 
separated off acd made over to Nathu Parsbad. 
The other two-thirde were kept joint as the 
property of Tara Chand and Bhola Nath 
Musammat GuaraD, their mother, aotmg for 
them and taking no share herself. In the 
property comprising the two-thirda was in- 

•laded a house whioh will be referred to 
hereinafter as house No. 5. 

Bhola Nath died in 1899 leaving a widow 

MusQtnmfkt Bhuri. On the 3rd September 
1902 Musammr.t Gauran and Tara Chand 
together mortgaged house No. 5 to ore 
Musimmnt Laehhmi. I a August 1904 
Musammot Lashhmi brought a suit on this 
mortgage claiming to recover her money by 
sale of the property mortgaged. She 
obtained a decree on the 30th June 1905 her 
elaim baing fixed at Re. 590 realisable by 
Bale of house No. 5. Tara Chand appealed 
against this deiree to the Divisional Judge 
alleging that he had been a minor when he 
executed the mortgage which was, for that 
reaBon, rot binding on him. His appeal was 
dismissed on the 24th August 1905 where¬ 
upon he preferred a revision tj the Chief 
Court on the same grounds. This revision 
was accepted on the I3th July 1906 and 
the decree as against him was set aside. 

On the 28th July 1905 Musammat Lachhmi 
had got houae No. 5 attached in the execution 
of her deoree, and on the 28th February 1906 
this house was duly auctioned and was 
purchased by Abdul Abad, the sale being 
confirmed on the 9th April 1906. Tara 
Chand appealed against the order confirming 
the sale but his appeal was dismissed on the 
3rd May 1906. Possession of the house, 
however, had not been given to Abdul Ahad! 
and after the decision by the Chief Court 
(on the 13th July 1906), Tara Chand filed an 
application before the Executing Court 
objecting to the possession of houae No. 5 
baing made over to Abdul Abad. The 
matter was considered, and on the 3rd June 
1907 an order was passed to the effect that 
possession was to be made over to Abdul 
Abad, Possession was aciordingly given to 
him on the 17th June 1907 and he filed a 
dakhalnamo on the 19*h June 190 \ From 
the above it will be seen, that although the 
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decree against Tara Ohand in the suit 
brought by Musammat Lachhmi bad been set 
a'ide by the Chief Court on the 13th July 
1905 so far as it affected Tara Ohand, the 
house had actually been sold in execution of 
that decree and possession thereof made over 
to the auction-purchaser, Abdul Ahad. 

After the mortgage of house No. 5 referred 
to above, but before Musammat Lacbhmi 
instituted her suit, Tara Chand, on the 14th 
March 5 903 instituted a suit for possession 
of bis share of the entire property left by 
Latin Misar. He sought to have the private 
partition cf the 28th March 1898 set aside 
and a fresh partition made. Musammat 

A ^ 

Gaoran ard Musarmnnt Bhuri were parties to 
this suit. Prior to the institution of this 
suit by Tara Chand, Nath a Parshad had 
been adjudicated an insolvent and the prop¬ 
erties, which had fallen to his share under 
the private partition of the 28th March 1898, 
had been sold by the Receiver ard purchased 
by certain persons who are known in these 
proceedings as defendants iNos. 9, 10 and ll. 
There purchasers were also made patties to 
the partition eoit trcugtt by Tara Chard on 
the 14th Marsh 19.3. On the 28th April 
1904 Tara Chand’s scit.fcr partition was 
decreed, the partition cf the 28th Marsh 
1893 being Set aside. This drcree was, of 
course, a preliminary ore. The above-men¬ 
tioned defendants Nos. 9, 10 feed 11 appealed 

against this decree to the Divisional Judge, 
who remanded the Ciee for further enquiry 
on the 26th November 1904. The Trial 
Court, however, on the 28fch July 1905, again 

d6»reed Tara Cbatid’s siiit and set aside the 

private partition of 1898 And the said defend- 
ants Ncs. 9, 10 and 11 ogain appealed against 
this decree, which was orce more eet aside by 
the Cfcitf Court cn the 30th January 1907, a 
farther enquiry being ordered. This further 
enquiry resulted in being held thatreoferas 
defendants Nds. 9, 10 nnd 11 were concerned, 
the partition of 1898 held goed. Tara Chand 
thus held a decree for prirtitioh of the pror- 
erty, but this decree did net affect these 
pertors who had purchased N'athu Parabad’a 
property, and afl it is said they had purchased 
nil the property that had fallen to Nathu 
Paishad’s share. Tara Chand’e decree affect¬ 
ed only the two thirds that had been left joint 
in 185- 8 for himself and his brother Btola 
Nath. His chare, in tho property which was 
liable to partition, was thus one-half, 
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Musimmal Bhuri being entitled to the olbei^ 
one half as the widow of 6hola Natb. The 
exesution of this partition deorea continued 

up to 1915 without anythibg 1 ritibttatitfal 
being done. In 1915 a Commissioner wai 
appointed to divide the property liable to 
partition into two ebarefc. Abdul Ahad then 
objected to the inclusion of this bouse No. 9 
in the properly liable to partition, alleging 
that he bad bought the same at an auction 
sale in 1906. He also claimed to b3 entitlsd 
to one-third of this home on anbther ground. 
On tbe 15th December 1905 and the 6th 
May 1906 Tara Chand had- mortgaged one- 
third of this hcu?e to one Jangli Mel, who 
brought a Suit on fchh etrengfch'bf hifl mort¬ 
gages and obtained a deere9 on the 18th 
191C. In ereaution he sought to have this 
house sold, whereupon Abdul Ahad objetted 
to the sale oh the ground 'already jrafertfi'd to 
above, m 2 ., that he had Bought it in 1906 and 
was the owner. His objection was disallowed 
nn tVm XIRfc March 1911 nn the around ' that 


the ddorfee, in execution of which the house 
bad been eold, having been reversed the phr- 
ohase by Abdul Ahad bad no effect, and fur¬ 
ther, that bis purchase had been subsequent 
to the mortgage by Tara Chand and lor that 
reason Jangli Mai’s claims were superior. 
Instead of pursuing the matter further, 
Abdul Ahad, reozignifciDg that the faousabad 
been encumbered at the time of his purchase, 
paid off Jangli Mai. His title to ode-third of 
this bouee No. 5. wat on tbe 2jrd AprB 1915 
recognised* but it was held that he was not 
entitled to the other two-thirdft in tbe 
hou c .e. 


Abdul Ahad thereupon filed a suit on the 
8 th June 1915 for a declaration that he tree 
the owner of th9 whole Bouse NO. 5, ' At that 
time he was in possession of the Whole house. 
A decree was passed in his favour giving him 
two-thirds of the house arid holding that the 
remaining one-third belonged to Musammat 
Rlinri. On tho 2r.d Novrmhor i916 an anneal 


against this decree was aocsptad by Mr. 
Clifford. Tara Ohand thereupon appealed to 
the Chief Court, when it wa9 decided on the 
6 lh Doteinbsr 19x7 that Mr. Clifford** View 
was wrorg and that Tara Chand was entitled 
to a half of all the property that remained. 
The appeal was, therefore, again remanded 
under O. XLt, r. 23 to tbe lower Appel¬ 
late Ooutt, and the learned District Judge 
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(Mf. Tapp) on the 18th June 1918, detree3 
Abdul Ahad’a tlaim, giving him a declaration 
that he was the owner of one-third and 
granting him a dearee for possession of the 
remaining two-thirds as owner on payment ot 
the Oonrt-fee on Rs. 734. Ab pointed ont 
above, -when Abdnl Ahad instituted this suit 
on the 8th Jnne 19J5 be was in possession 
of the whole honse. During the pendency 
Of the ease he was dispossessed of two-thirds 
of it, on the 15th November 1915, by an order 
of tbe Court dealing with the partition pro- 
•eedinga. Against this decree Tara Ohand 
and Musammat Bhnri have tome up to this 
Conrt in second appeal through Mr. Mehr 
Ohand, and we have heatd Mr. Sardha Ram 
for tbe respondent, Abdul Afcad. 

- It has been nrged that the learned District 
Jndge exceeded hia powers when he granted 
Abdul 1 Ahad a deoree for possession of two- 
fehirdaofthe houee. Mr. Mehr Ohand con¬ 
tended that, under r . 17 of O. VI the Court 
•onld- allow but not '-direct an amend- 
meet, and the suit qua tbe two-thirds should 
have been dismissed when it was ascertained 
that Abdul Abad was not in possession there¬ 
of, Mr. Sardha Ram eontended that the 
learned District Judge’s order was correst 
and eited Subbiraj/a Ohctty • v. Nachiar 
Ammal (-1) and Sethrucherli Rama Chandra 
▼, Maharajah of Jevpors (2). In the former 
case it has held that Courts ihave powers id 
certain circumstances to grant a decree in a 
owe where the taase of action arose sub¬ 
sequently to the filing of the plaint, fn the 
latter ease it was held that an Appellate 
Oourt Oin take cognizance of mattsrs which 
may have happened after the institution of 
the suit for tbe purpose of moulding tbe 
relief that a party is entitled to, provided it 

Hot based on a new title whieh actraed 
after the action. In the-pre3ont suit it seems 
to n* that the Conrt bad power to grant tbe 
plaintiff a decree fer posression in the exist¬ 
ing circumstances. When the suit was filed 
the plaintiff was in possession of the whole 
house. He was apparently formally oustel 
from possession of 4 wo-thirds by an order 
oi a.Court, tit has cot be?n shown to us by 
Mr, Mehr,Gbaud that this particular houee 

t* I *- ** - J * 
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has yet b;en divided into three sp3oific share?. 
The houso, therefore, still appears to be the 
joint property of Abdul Ahad and such other 
psrroa or persons as miy be entitled to a 
Share in it, and we, therefore, consider that the 
deoree is not assailable on this ground and 
hold accordingly. 

Mr. Mehr Chand admitted that Abdul 
Ahad was entitled to one-third of the house, 
he having purchased that third from Jangli 
Mai. Qua tbe rest of tbe house, however, he 
contended that Abdul Ahad had no right, 
firstly, because Musammat Bhuri was not a 
party to the suit brought by Musammat 
Lacbbtni in execution of whose deoree the 
house was brought to sale, and further, that 
Musammat Bhuri being entitled to a half of 
this house her one-half share could not past 
to Abdul Ahad under any sale to which she 
was not a party. As against this Mr, 
Sardha Ram urged that Musammat Bhuri 
was only entitled to a half of the whole 
property and not merely a half in this 
particular bouse. He contended that it was 
within the power of the partitioning Oourt 
to allot the whole of this house to Tara 
Ohaud and that in the event of such an 
allotment his purchase would be effeotive. 
We are not prepared to concede the proposi¬ 
tion that tbe partitioning Court could allot 
this house to Tara Ohand, bat it has not been 
so allotted, and until partition by metes and 
bounds Musimmat Bhuri has undoubtedly a 
one-half share in house No. 5. She was not 
a party to the suit brought by Musammat 
Lachhmi and her interests in the hduse 
could not, therefore, be affected by the pur¬ 
chase at the auction-sale of 1906. We hold, 
therefore, that the suit for possession of the 
one half share owned by Musimmat Bhuri in 
the house cannot stand. 

There remains one-sixth of the house to 

§ 

whith Tara Ohand would be entitled but for 
the fact that his interests ia this house had 
been brought to eale and purchased by Abdal 
Ahad. It was contended by Mr. Mehr Chand 
on the authority of Bsti Ku*xr v. Jctnki 
Euar (3) and Raoje Bhikaji v. Anant 
L-tzman (4) that the learned District Judge 
was wrong in easing that Musammat G-auran 
bad a share in this houee when it was brought 
to sale and that the decree in favour of 

(A) 7 Ind. Caa. 90& 88 A. 118, 7 A. L. J.0SO. 

(4) 46 lud. Cas. 760; 42 B. 53^ 20 Bom. L. R. 671. 
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Musammat Lachbmi not having been set aside 
as against Musammat Ganran, the sale was, 
therefore, effective. Doubtless it. is correct 
that Musammat Ganran sonld only tlaim a 
share when the property was actually divided 
np and partitioned by metes and bounds. 
Nevertheless we are of opinion that Abdal 
Abad acquired a good title nnder his sale. 
Mr. Mebr Cband nrged that this was not so, 
firstly, because Abdal Abad had by his own 
•onduct admitted that he had no claim in the 
houee inasmuch as, after his objections had 
been dismissed in the execution proceedings 
brought by Jangli Mai, he purchased Jangli 
Mai's rights instead of appealing against 
the order rejecting his objections or bringing 
a suit. We agie?, however, with Mr. Sardha 
Ram and hold that his failure to appeal or 
bring a tuit did not amount to a recognition 
cf Tara Chand’s lights. It was perfectly 
clear that Jargli Mai’s mortgage had pricrity 
to the purchase by Abdul Ahad and Abdul 
Ahad war, therefore, boand to pay off Jangli 
Mai, assuming that his purchase was a valid 
one. In our opinion a Iona fide purchaser, who 
is not the deeree-holder, or any parson claim¬ 
ing through him, at an auction S1I9 in 
execution of a valid decree, acquires a valid 
title to the property purchased by him, see 
Rewa Mahton v. Ram Rishen Singh (5), 
Za\n*ul-Abdin Khan v. Muhammad Asghar Ali 
Khan (6) and Mukhoda Dasti v. Qopal Ohunder 
Dutta (7) and Janakdhart Lai v. Mohant Gossain 
Lai (8)« In the present ease Abdul Ahad 
was an auction-purchaser who had nothing 
whatever to do with the decree-holder or the 
judgment'debtor. On the date of his pur¬ 
chase there was a valid and subsisting decree 
ih execution of which the auction sale was 
held. He, therefore, acquired certain definite 
rights and is entitled to have those rights 
maintained. What he purchased was all the 
right, title and interest of Tara Ohand 
in house No. 5, and inasmuch as Tara Ohand 
but for this purchase by Abdul Ahad would 
be entitled to a one-sixth of this house, 
Abdul Ahad, as purchaser ip, entitled to 


(5), 13 1. A. 106} 14 0. 18* 10 Ind. Jur. 428; 4 Sar. 
P. O. J. 746; 7 Ind. Deo. (n. s.) 13 (P. O.J, 

(0) 16 I. A. 12; 10 A. 166; 6 Sar. P. C. J. 129; 6 
lad. Dee. (n, b.) 112 (P. 0.). 

(7) 26 0. 734; 13 lad. Deo. (n. s.) 1009. 

(8) 1 Ind. Gas, 871 1 13 0. W. N, 7l0j 37 Oi 107; 11 

..V. . . 

* »• • • 


that one-sixth. The decree, therefore, grant* 
ing him possession of one-sixth is, in our 
opinion, valid. 

Before sonoluding we would refer to a 
contention raised by Mr. Sardha Rim to the 
effect that Abdal Ahad was entitled to the 
share belonging to Musammat Bhuri, inas¬ 
much as Musammat • Bhuri should have 
brought a suit to sontest the sale. Reli¬ 
ance was placed on O. XXJ, r, 92 
and section 65, Civil Procedure Code, and 
it was contended that the suit should have 
been brought within one year of the order 
confirming the sale nnder Article 12 of the 
Indian Limitation Act. In our opinion this 
contention has no force. R. 92 of O. 
XXI, relates back to rr. 89, 90 and 91. 
R. 91 refers to a purchaser at an auction- 
sale. Musammct Bhuri was not a purchaser. 
R. 90 refers to a decree holder or any 
person entitled to a share iu a rateable 
disfcribu ion or whose interests are affected 
by the sale. R. 89 refers to any person 
whose immoveable property has bsen sold 
and lays down the prooednre to be adopted 
when such a person seeks to have the sale 
set aside. We do not think that Musammat 
Bhuri was sash a person as is referred to 
in either r. 89 or r. 90, inasmuch as 
she was only entitled as a joint owner to a. 
one-half share in all the property which was 
liable at that date to partition, in any' 
event, Art. 12 does not prevent her from 
defending the claim now advanced by Abdul' 
Ahad on the grounds she has set up, as it 
is well-settled that thie Artiile referj to 
suits brought by partie^. to the decree 
which resulted in the sale,, or by parties 
to the proceedings in which the sals took 
place, or by parsons claiming through them* 
and does not apply to saita brought by 
parsons who are f pot bound by the sale. 
The present is pot a suit by Musammat 
Bhuri and, therefore, the Limitation Aofc 
does not affect her right to set up any 
defence that she may be entitled to • make, 
Abdul Ahad by hie purchase only, acquired 
such right, title and interest in house No. 5 
as appertained to Tara Ohand, and his > 
claim for that portion of this house, which . 
has now been allotted to Musammat Bhuri, is 
untenable. 

We accordingly accept this appeal bo far 
as to dismieB the plaintiff's suit qua Mtssam - 
mat Bhuri's one-half share in the house ■ 
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We maintain the detree for possession of 
one-sixth to whith Tara Chand is entitled. 
As said above, it has baen admitted that 
Abdal Ahad is entitled to a one-third in the 
house of whith he is in possession. In the 
tirtamstantes we think the parties should 
bear their own tests in this Ooart and we 
order, aotordingly, 

* z. K, 

Appeal accepted . 


K13B1N SINGH V, MUNICIPAL COMMUTED, AMRITSAR 

than on an oral applitation by the decree- 
holder. The starting point for limitation 
according to the raliDg in Lachhman v. 
Qahreshwar (I) is, therefore, 15th January 
1919, and the present application is well 
within time. The order of the lower Court 
dismissing that applitation is set aside and 
the proceedings are remanded to that Court 
for further action. The costs of this appli¬ 
cation in revision, in whith Ra. 15 will be 
allowed as Pleader’s fee, will be paid by the 
non-applicant judgment-debtor, 
a, R. d. 

Revision allowed , 

(1) 65 Ind. Oas. 681; 18 N. L. R. 6?. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 24 ev 1922. 

July 20, 1922, 

Pretent :—Mr. Hallifax, A. J. 0. 
NARAYEN RAO anb other?—Plai.ntiffs— 
Degbbb-Holders —Applicants 

ter tut 

BALKRISHNA— Defendant—Judgment¬ 
al ebtor—Non* Applicant. 

Execution, step-in-aid of—Payment out of Court _ 

Application jor record of same. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1534 of 1920, 

January 18, 1921. 

Present: —Mr. Justice Le Rcssignol, 
KJSHEN SINGH and others— Plaintiffs 

Appellants 


| oral application by a decree-holder to record 
a payment made to him out of the Court by the 
judgment-debtor ia a step-in-aid of execution. 


Lachhman v. Qahieswar, 66 Ind. Caa. 681; 18 N. L. 
B. 62, followed. 

Appeal from an order of the Judge, Small 
CanseB Court, Nagpur, dated the 24th Novem¬ 
ber 192), in Small Causes Court, Execution 
Case No: 1728 of 1918, 


Mr. M. R. Bobde , for the Applicants. 

Mr, A, Nt Ohorgh kre t for the Non Appli¬ 
cant. 

ORDER.—The present applitation for 
execution was made on 5th November 1921. 
The next previous applitation was made ou 
30th June 1918, and that date has been 
taken in the lower Court as the starting 
point for limitation. If that were correct, 
the decree would undoubtedly be barred by 
time, but at the end of those proceedings 
there is an order, 15th January 1919, in the 
following words: " D, H, by Mr. Deopujari 
J. D. absent, Rs. 50 paid to D. H., Dis¬ 
missed, partly catiBfied. Costs on J. D. 
Rs. 2.”. As the judgment-debtor was ab¬ 
sent it is not possible that this record of 
payment could have been made otherwise 


tersu* 

The MUNICIPAL COMMITTEE of 
AMRITSAR, through PRESIDENT 
of COMMITTEE— Defendant— 

Respondent. 

Punjab Municipal Act (III of 1911J, s. 56 (1) (&)— 
Well sunk by private person and dedicated to public % 
whether vests in Municipality. 

A. well sunk as a charitable 'act by a private per* 
sou and dedicated by him to the public must bo 
regarded as a public place and vesta in the Muni¬ 
cipality under section 66 (1) ( b) of the Punjab 
Municipal Act. 

Second appeal from a deirea of the 
Additional Judge, Amri«ar at Lahore, dated 
the 23rd March 19*0, reversing that of 

the Munsif, First Class, Amritsar, dated the 

6 fch June 1919. 

Mr, M. 8. Bhagat , for the Appellants, 
JUDGMENT.—This case for an injunc¬ 
tion arose out of a resolution passed by 
the Amritsar Municipal Committee tj close 
a well in a Mohalla, 

The District Judge finds that the well 
is not a private well, but he does not 
say that it is a public well. On the 
evidence there can be no doubt that the 

well was sunk as a eharitable act by 4 
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private person End was by him dedicated 
to the public. 

The well lies in a recess at the end of 
a lane which is a cul de sac and the ro- 
ocsj together with the well must be re* 
gardcd as a public place. 

That being er, the well with its 
eurroundiog area vests in the Municipality 
under section 56 (l) <&), Municipal Act, 
and the Municipality may deal with it 
as it pleases, provided that do private 
rightB are invaded. 

In this oase, the Municipality proposes 
to fill in tbo well and replace it by a 
stand pipe. And it is not for the Civil 
Courts to dtoide whether the polioy of the 
Municipality in supplying pure water in 
pipes in lieu of doubtful water in wells 
is right cr wroDg. 

I dismiss the appeal. No costs are 
allowed as the appeal is undefended. 

K, 

Apfeul dismiss'd. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 373 of 1921. 

July 21, 1 922. 

Present :—Mr. Kotwal, A. J. 0. 
TUKARAM and am other—Plaiatiff3 

-APPrLLAMTS 

versus 

MANGAYA and othirs—Tefandants— 

Rb8FO>DEST3, 

Mortgage—Redemption—Term fixed— Mortgagee, pro - 
fiction of—Presumption .. 

A mortgagor or a puisne mortgagee may redeem, 
at any time, unless it appears from the mortgage- 
deed or from other circumstances that the term 
was created in favour of the mortgagee as well as 

the mortgagor. 

. Jivan Lai v. Dhttnde , 16 0. P. L. R. 69, followed. 

. Where a mortgagee of land is to enjoy the Usufruct 
in lieu of interest and pay the rent to the malguzar 
and there is a possibility of his not beiDg able to 

realise any profit in some years, if any term for 

redemption is fixed, the same should be presumed 
to be for the interest of the mortgagee as well. 

Appeal from a deoree of the District 
Judge, Ohhindwara, dated the 29th April 
1921, in Civil Appeal No. 26 of 1921. 


Mr. V . D. Sathcye, for the Appellants. 

Mr. V. 8. Tiwariy for the Respondents. 

JUDGMENT.—The term fixed for re* 
dempticn in this case is one of fifty years. 
As held in Jivan Lai v. Dhunde (1), a mort¬ 
gagor or puisne mortgagee may redeem at 
aDy time unless it appears from the nature 
of the mortgage or from other circumstances 
that the term was oreated in favour of the 
mcrtgagee as well as of the mortgagor. The 
circumstances of this case indicate that the 
term was created for the benefit of the mort¬ 
gagee also. The mortgagee was to enjoy the 
usufruct in lieu of interest and pay the rent 
to the malQuear . There was a possibility of his 
not beipg able to realise aDy profit in some 
years, in which case he would have to pay the 
rent out of his own pocket and would suffer 
actual loss. If be was sure of remaining in 
possession for the fixed term, he might hope 
to make up the loss in some years by the 
profit in otherr, whereas if the mortgage was 
liable to be redeemed at ary time the mort¬ 
gagor chose, the mortgagee might stand to 
lore by his barge in. It oaD, therefore, be well 
presumed that the fixation of the term was 
in the interests of the mortgagee also. The 
terms of the mortgage itself indicate that 
redemption was not contemplated before the 
expiry of the fifty years. The two relevant 
passages in the mortgage deed are : 

(1) We agree to pay tbe principal without 
interest in 50years. 

(2/ After the expiry of 50 years we shall 
re-pay the mortgagee and take baok our 
land. 

Tbe first passage is admittedly ambiguous 
aDd must be interpreted in the light of 
tbe 6 econd. This makes out clearly that tbe 
land was to ba taken back after the expiry 
of fifty years. 1 agree with the lower 
Appellate Court ard hold that tbe suit 
is piemature. The appeal is dismissed with 
costs. 

N. e . 

Appeal dismissed, 

’ (1) 16 C. P. L. R. 53. 
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LAHORE HIGH COURT. 

Fimt Civil Appeal No, 3008 of 1917. 

January 29, 1941. 

Pre:ext :—Sir Sbadi Lai, Kt., Chief Justice, 
and Mr. Justioe Wilberforoe. 

SHAHU— Plaintiff—Appellant 

vntut 

BAKRI ANB ANOTHER—DEFENDANTS — 

Respondents. 

Appeal—Memorandum not stamped even according 
to appellant's own valuation—Extension of time — 
Poverty and ignorance of law—Rejection of plaint — 
Decree — Appeal — Court-fee. 

The plaint in a suit for possession of land, assessed 
to fluctuating land revenue was rejected on 2nd 
January 1917 on the ground that the plaintiff, who 
had paid Court-fee cn ten times the land revonue, 
failed to pay Court-foe on the market value of the 
land within the period allowed by the Court. An 
appeal against the order of rejection was preferred 
on 21 st March 191T on a stamp of Rs. 2. The 
memorandum of appeal was returned as insufficiently 
stamped but it was re-liled without making good the 
deficiency. On 7th June 1917 Court-fee was paid on 
ten times the land revenue and at the hearing the 
appellant's poverty and ignoranoo of law were 
invoked as grounds of failure to make up the 
deficiency: 

Held, (1) that no valid memorandum of appeal 
was presented within the period of limitation pre¬ 
scribed for the appeal inasmuch as the appellant 
liad not paid Court-fee even on ten times the land 
revenue which was his own valuation of his claim; 

(2) that the pleas of poverty and ignorance of 
law wore not well-founded as it was the appellant’s 
duty to pay the fee at least on the valuation which 
he had himself placed upon his olaim. 

An order rejecting a plaint for non-payment of 
deficient Court-fee, amounts to a decree, and a 
memorandum of appeal from such order must bear 
an ad valorem stamp. 

First appeal from a decree of the Sub¬ 
ordinate Judge, First Class, Sargodha, dated 
the 2nd January 1917. 

Dr. Nand Lai, for the Appellant. 

Mr. Af. L. Puri , for the Respondents. 

JUDGMENT.—The action, whish has 
given rise to this appeal, was brought by the 
plaintiff appellant for the pcsiession of a 
plot of land. It is admitted that land revenue, 
which was assessed on the land, was fl ictuating, 
and consequently the Trial Judge held that 
valuation of the suit for the purpose of Court- 
fee was not ten times tha land revenue upon 
wbioh the plaintiff had paid the uoart fee, but 
the market value of the land. Tha Darned 
Judge accordingly directed the plaintiff to 
make up the deficiency in the Court fee within 
a preairibd period, and upon his failure, to 
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do so parsed an order on the 2nd January 
1917 rejecting the plaint. There tan ba no 
doubt that the order rejecting the plaint 
amounts to a desree, and that the 
memorandum of appeal from that deeree 
must bear an ad valorem Court-fae. 

On the 21st March 1917 the plaintiff 
presented to this Court a memorandum of 
appeal bearing a Court-fee label of Rs. 2 f 
and it was pointed out to him that the 
document was insufficiently stamped. The 
memorandum of appeal was consequently 
returned to the appellant, but he re filed it 
on the 16th May 1917 without making up 
tha deficiency iu the Court fee. It was not 
until the 7th June that he paid the Ooart-fee 
of Rs. 108 whish would be the requisite 
Court-fee if ten times the land revenue 
were regarded as the valuation of the suit 
for the purpose of Court-fee. It is, however, 
nunesessiry to determine the question 
whether the plaintiff was right in valuing the 
snit at ten times the land revenue, because 
it ij clear that he did not pay even tbe 
fee leviable on that amount within the 
pressribid period of limitation. Indeed, be 
was granted indulgence to make up the 
deficiency, but he did not avail himself 
of that indulgence and re-filed the memoran¬ 
dum of appeal, as stated above, on the 16th 
May without affixing the proper Coart-fee 
thereto. His Counsel explains the failure 
of his client to make good the deficiency bjr 
invoking the latter’s poverty and ignorance 
of law, bat we are nnable to hold that 
either of these grounds is well founded. 
We sonsider that it was the appellant’s 
duty to pay the fee at least on the valua* 
tion whish be bad himself placed upon his 
claim and that he has been guilty of 
negligence in nob paying tbe fee calculated 
on that basis. We accordingly hold that 
no valid memorandum of appeal was pre* 
seated within the period of limitation pres¬ 
cribed for tbe appeal, and that no adequate 
ground for an extension of the period has 
been establish el. The pppeal ic, therefore, 
dismissed with cast*, 
s. D. 

App*al dismitsed, . 
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IMP1RUL TOBACCO CO. OP INDIA LTD. V, IKCBETARY CP ITAT1 FOR IUDU, 


v CALCUTTA HIGH COURT. 

Ciyil Rivisiokal Jurisdiction 

Jannary 17, J922. 

Present :— Jastiae Sir Join Woodroffe, Kt„ 
Mr. Justice Greaves and Mr. Justice Ghose. 

The IMPERIAL TOBACCO COMPANY 
Of INDIA Limitec—Applicakt 

versus 

Thi SECRETARY of STATE for INDIA 
ik COUNCIL —Opposite Party. 

Income Tax Act (VII of 1918^, ««. 31, 32,33, 34— 
Agent, who may he—Agent must he in receipt of 
income—Indian Company, whether an agent of its 
nhare-holders resident outside British India — Interpre¬ 
tation of Statutes — Hardship. 

Six persons, residing out of British India, were 
■hare-holders in an Indian Company, the income of 
which arose and accrued in British India. The pro¬ 
fits due to those 9 ix share-holders were sent out to 
them by the Company,which on being assessed on the 
income of those six share-holders as the agent of the 
non-reBident persons, objected that it could not be 
Bo assessed t 

Held, per Woodroffe and Greaves, JJ, (Ghose, J. 
dissenting) that, under the circumstances of the 
case, the Company was neither an agent for, nor in 
^receipt of income on behalf of, the six non-resident 
Bhare-holders. [p 903, col. 1.] 

Sections 31 and 34 of the Income Tax Act (VII of 
1618) should be read together and not disjointly. The 
latter section merely defines who may be included as 
an agent under the former section, [p. 903, col. 1.] 

To render an agent liable for income-tax for a 
person residing out of British India whether section 
31 or seotion 34 be looked at, in either oa6e the 
former must be in receipt of income on behalf of the 
latter within the terms of section 31. [p, 90% col l.j 
' Per Ghose, J. —A Company incorporated according 
to law, is an artificial legal person having an exist- 
©nee separate from its corporators. There is, there¬ 
fore, no legal impediment to a Company being agent 
for any of its share-holders. The relation, however, 
of share-holder and Company is not in itself the 
relation of principal and agent, [p. 903, col. 2.] 

Salomon v. Salomon Co., (1897) A. C. 22; 68 h. J 
Ch. 36; 75 L. T. 426; 43 \V. R. 193; 4 Manson 89,’ 
J)aimler Co., Ltd. v. Continental Tyre ^ Rubber Co 
<1916) 2 A. C 307 at p. 356; 85 L. J. K. B. 1333, 114 
Jj, T. i046; 60S. J. 602 ; 32 T. L. R. 624, referred to. 

The agent of a non-iesident person need not be in 
receipt of income on behalf of such person. The 
mere fact of agency is sufficient to make him liable 
to be assessed in respect of the income of the 
principal. CP- ®^4, co ^ 

Seotion 34 gives merely an extension of the mean- 
Ipg of the term "agent” as including persons who are 
treated as suoh and who may be assessed under 
section 33 (1) although suoh persons are not really 
agents, section 34 should be read in connection with 
the preceding section rather than with section 3J. 
Section 34 refers to cases where the non-resident 
person has no agent in British India appointed by 
ftim self and, therefore, it becomes necessary to find 
A person who should be “deemed to be an agent” 
only for the purpose of the Income Tax Act. fp. 904 
cola. 1**3 ’ 


Section 34, Income Tar Aofc, was enacted for 
the purpose of assessing the income of non-resident 
persons when they have not appointed agents resid. 
ing in British India who might be assessed under 
seotion 33 (I). [p. 904, ool. 2.] 

It is a well-established rule that Courts ought not 
to be influenced by any notion of hardship in 
exceptional or individual cases in interpreting a 
Statute, [p. 905, col. 1.] 

Referenae under seation 51 (1) of the 
Indian Inoome Tax Aat of 1^18. 

FACTS appear from the judgment. 

Mr. Langford James , for the Applicant. 
—This is a Reference by the Board of 
Revenue for assessment of super-tax against 
the Imperial Tobasao Company of India, 
Limited, as agent for some share-holders of 
the Company residing in England. The 
income arose ard accrued in India. The 
Company disputed the liability as not being 
a Company within the meaning of the Aat 
and prayed for referente under seation 51 
of the Indian Intome Tax Aot. The refer- 
enae is on two points, rtf. : — (1) Whether the 
Collector is right in holding that the Com¬ 
pany is agent under section 34 of the Aat, 
(2) If so, whether the assessment of the 
super-tax is right. 

1 submit under seation 31 of the Aot the 
Compaoy aannot be deemed to be an agent 
because we did not reaeive on bshalf of the 
share holders. They aannot assets ns with 
super-tax so long as the share-holders do not 
deelare divided. We are in the position of 
a debtor. Seotion 34 must be read along 
with saation 31. 

Mr. B. L. Mitter , Standing Counsel, for the 
Government.—The Company are the servants 
of the share-holders whose money they 
reaeive and are in aharge of. The intention 
of the Legislature ia to be gathered from 
seations 31—34. The Compary hae busineae 
aonneation with the share holders residing 
abroad whose agents they are. The Com¬ 
pany is alearly liable nDder section 34 of the 
Aot. Tbe iroDme of the ehare-holdera is 
reaeived by the Company and it is remitted 
to them by their agent the Company, 
Clearly, therefore, they cannot shirk off the 
liability in any way. 

Mr. James replied in brief. 

JUDGMENT. 

Woodboff*, J.—In this case the applicant 
Company has been assessed to snper tax as 
agent for six gentlemen mentioned in the 
reference. All these gentlemen are non- f 
residents of British India. They are share- 
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holders in the Company and the assessment 
has been made in regard to the dividends 
payable to them by the Company. The Com¬ 
pany is an Indian Limited Company and the 
inaome, of whish assessment was made, arose 
and acemed in British India. The question 
is whether the Company is an agent for these 
gentlemen as defined in the Indian Inaome Tax 
Aet, VII of 1918. It is their aontentiou that 
they are not sash agents, and that they are 
not in reseipt of any inoome of the persons 
whose agents they are alleged to be. 

The Board ha» held that they were suoh 
agents and the matter has been referred to 
ns upon the application of the Company. One 
substantial question is whether sections 
31 and 34 of the Indian Inaome Tax Aat are 
to be read together or disjointly, in whiah 
latter case it wonld not be neceasary in all 
cases that the agent should be in reoeipt of 
the inoome. On a aoneideration of this 
matter I am of opinion that sestion 34 
merely defines who may be included as an 
agent nnder sestion 31. If so, the agent 
whether we look to sections 31 or 34 must be 
in reseipt of income within the teims of the 
former section.1 

I do not think that the eirtamstances of 
this ease show a reseipt within the terms 
of the sestion. Though this is soffioient to 
deteimine the matter I may add that I am 
not satisfied that even if Bastions 31 and 34 
be read di» jointly, the Company was nnder 
the circumstances of this case an agent within 
the terms of the Ast. The answer, there¬ 
fore, to the first queitioD, namely, whether 
the Collector of insome-tax is right in 
holding that the Company it.an agent for these 
share-holders, is answered in the negative. 
The sesond question, namely, if so, whether 
the Company hae rightly been assessed to 
■uper-tax on their aosount, does notarise. A 
•opy of this judgment is dirested to be given 
to the Revenue Authority. 

. Greaves, J.—I agree. 

Gross, J.—I regret vary much that I am 
unable to consnr in the judgment just pro- 
counted. I think it nesessary that I should 
elate as dearly as I am able the reasons for 
whioh I have arrived at a different sonolu- 
sion. 

This ia a referente made by the Chief 

Revenue Authority nnder sestion 51 (l) of 
the Income Tax Aet, 1618 on the application 
of the.Assessed, the Imperial Tobacco Com¬ 


pany of India, Limited. Six persons who are 
all residing out of British India are share¬ 
holders in the Company. They were entitled 
to sertain dividends for their shares in the 
Company, the profits of whish actrued in 
British India and there is no question that the 
share holders are liable to pay supertax on 
their insome so derived. The profits due to 
those share holders were sent to them by 
the Company to their reiidense outside 
British India, The Company was assessed 
for the super tax due on the income of those 
six share-holders as agent of the non-resident 
persons under the provisions of the Insome 
Tax Act and the Company has raised the 
objections that it sannot be so assessed. The 
questions on whish the decision of this Court 
is sought are, (1) whether the Collector 
of income-tax is right in holding that the 
Company is agent for these share-holders 
under section 34, Act VII of 1918; and (2) 
if so, whether the Company has rightly been 
atsassed to super tax on their account. 

A Company incorporated according to law 
is an artificial legal person having an exist¬ 
ence separate from its corporators. Thera is, 
therefore, no legal impediment to a Company 
being agent fer any of its share-holders. 
The re-ation, however, of share-holder and 
Company is not in itself the relation of prin¬ 
cipal and agent. Salomon v. Salomon fyOo. (I), 
Daimler Oo , Ltd. v. Continental Tyre 8f Rubber 
Co. (2). Something more would be neces¬ 
sary in order to constitute a Company an 
agent for its- share-holders. The contention 
ou behalf of the Company in this case is that 
it cannot be held to be agent of the non¬ 
resident share-holders eo as to be liable 
to be aiseesed for income-tax for those 
share holders by the procedure taken 
by the Collector under section 34, of the 
Income Tax Act. It is urged that section 
34 should be read along with section 31, and 
unless a person receives income on behalf 
of another residing out of British India he 
cannot be deemed to be an agent nnder ses¬ 
tion 34, and although the Company has the 
income of those persons it is not in reoeipt 
of inch income. Assuming that the Com¬ 
pany is not in reseipt of the insome, in order 
to see whether the Company may be treated 

(1) 0897) A. 0. 22, 66 L. J. Oh. 86, 76 L. T 426. 

43 W. R. 193, 4 Manaon 89. * 1 

12) (1916; 2 A. C. 307 at p. 366,86 L. J. K B 
1303 114 L. T, 10*9, eo S. J. 60$ 82 T. L. R, 624 ' 
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»e agent—the provisions of the Imome Tax 
Act commencing from section 31 should be 
examined. Under section 31 an agent of 
any person residirg oat of British India 
being the reoeipient on behalf of sash non¬ 
resident person of any income chargeable 
under the Act is held liable for the tax. If 
be is actually an agent ard in receipt of 
income on behalf of the principal notbiog 
more is nccjssary in order to render him 
liable, bat the tax is to ha levied upon and 
recoverable from him ander section 31 irres¬ 
pective of any other provision in any other 
section of the Act. It is not necessary in 
such a case for the Collector to give the 
agent eo liable any notice under section 34 
of bis intention of treating him as agent of 
the non-reiident person, beoanse he is in 
fact the agent. Seotion 32 refers to the caae 
-where the income chargeable is received by 
the Ooart of Wards and certain other parsons, 
Tbic section has no direct bearing on the 
present question bat it is noticeable that the 
income chargeable mn6t be received by the 
Court of Wards or other persons in order 
that the tax nny be levied upon them. Then 
comes faction 33, stb-section (1) of which 
has an important baaring cn the pretent ques¬ 
tion. Under this section' any person resid¬ 
ing out of British India whose income accrues 
or arises within British India ‘shall be 
chargeable to income-tax in the name of the 
agent of ary such person and 6uoh agent 
shall he deemed to be for all the purposes 
of the Act the assessed in respeot of sash 
income-tax.” As I read thiB teotion tie 
agent of such non-resident person need not 
be in receipt of the income on behalf of 
suoh pet bod there being no such provision 
in It as in the preceding sections. The mere 
fact of egducy is saffirfent to make him 
liable to he assessed in respect of the income 
cf tha principal. Coming to section 24 it 
teems to me that it gives merely an exten¬ 
sion of the meiniog of the term “agent” as 
including parfons who are treated as sash 
and who may be assessed under section 33 (l) 
although such personi are nat really agent*; 
section 34 should be read in connection with 
the preceding section rather than with 
section 31. Section 34 refers to cases where 
(he non-resident person has no agent in 
British India appointed by himeulf and, 
therefore, it becomes neceecary to find a 

person who should be * deemed to be 


agent ” only for the purpose of the Income 
Tax Act and that cannot be done by the 
Collector ec icg in aciordaccs with the 
provisions of this seotion. Section 34, in 
my opinion, was enacted for the purpose of 
assessing the incomes of .pardons residing 
outside British India who are chargeable 
with income-(ax here but who have not 
appointed aDy agents residing in British 
India who might be assessed under eeotion 
33 (l). To hold otherwise, it seems tome, 
would be to support an anomaly that a 
p€rs)n receiving his insome through an 
agent in this country would be assessed, but 
if he aiks his debtor to remit the income 
direct to him he would escape liability: to 
pay the tax, a thing which this section was 
intended to remove. It U only necessary that 
the parson on whom the Collector has served 
a notice under section 34 is a ‘ person cm* 
ployed by or on behalf of a person residing 
out of British India or baying any business 
connection with such person ” and if that 
condition is satisfied the person on wham 
snch notice has been served shall, for 
the purposes of the Income Tax Act* be 
deemed to be the agent of each person. 
The question wholher the Company ia a 
person coming within the description of 
s action 34 presents to my m : nd very little 
difficulty. 

The Company remits the incomes of the 
persons resident outside British India and 
should bi held to have been employed to do 
so by or on behalf of the non-resident per* 
cons. The Company again has without doabt 
connection ’ with the share holders and what 
o%n that connection be bat bnsinecc oon* 
nrc'.ion ? The Company itaelf states in its 
letter to the Collector that on the decla¬ 
ration of a dividend the Company is in the 
position of debtor to tbe share holders. 
Therefore the Company also comes within 
the description of “ hating any business 
connection ’ with a non residant person. 
To eay that snch person shoold also he in 
receipt of income on behalf of tbe non* 
resident person wonld be to make tha enact¬ 
ment of the section unnecessary, because a 
perron in receipt of income ii lint la to- be 
Bfs)£8ed uider section 31 ; also it waokl, 
not b) necessary to give him notioa of the 
Collector’* inten ion to treat him as agen t 
for » pardon receiving income, for soother 
would be an agent under the general lav; 
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Ik was urged oo behalf of the Company that 
to make one person liable to income tax 
for another resident abroad, although he 
might not reoeive any income on behalf 
of saeh a person might, in some oisei, oaase 
great hardship. The answer to thii is 
two-fold; (l)Itis a well-established rale 
that Courts ought not to bo influenced by 
any notion of hardship in exceptional or 
individual eases in interpreting a Statute, 
and (2) in order to prevent any oiae of 
hardship the proviso to Beotian 34 has been 
enacted and the Collector may be trusted 
to give effeet to apy reasonable objection 
before treating a person as agent under 
thic section. In the prrsent cise, however, 
there can be no snob question of hardship. 
It may be observed that under section 21 
of the repealed Income Tax Act (.It of 
188&) the tax was chargeable in the name 
of the agent where the income was received 
through the agent-, and there was 
no provision corresponding to section 34 of 
" present Act. The alterations in the 
ent Aot were, in my opinion, made to 
we an anomaly as I have already indi- 

l. 

ronld, therefore, answer the Sr3t quealian 
a affirmative. The aLSwer to the second 
lion depandc upon the first and no argn- 
, was aidresaed on it. Therefore, the 
<er to it should also be in the affirmative. 

K & ■. d. Ansuered affirmoti ely. 


MADRAS HIGH COURT. 

RiaisxL Side Appcal No 102 of 1920. 
Ookobdr 13, 1921, 

mi: —Sir William Ayling, Kr., Officiating 
Jhief Justice, and Mr. Justice Odgerp. 

.. M. P. R. N. M. FIRM —Plaietiffj— 

Appellants * 
t ertiu 

HBPERTJMAL CHETl Y—Dxfxsd 

—R«>pjnde*t. 

ntract Act SIX of 1 $ 72 ), s. 62 -Contract—aub*e- 
t afreetnent after breach, validity of—English and. 

hi law. 

3tiou 62 of the Contract Act applies even where 
'Sequent agreement has" been come to between 
r‘-*fr after breach of the original contract. 
08, col. 1.] 

mokur E-oyal v. Thahur l*as, 15 C. 319; 7 Ind. 
fw. s.) 79^, djaaented from 

dgmenfe of Knmarsawami Sastri, J,, in Rmv.nh 
,,abathor vL Bomasi Ambalatn, 29 Ind. Cas. 419, 
15/ M, W.-N. 29 I*. I* J. 12SfoUo^«4. . 


□▲aid. 9@i 

i 

Per Ayhnj, Offg. C. J .—There is no justification for 
restricting the operation of seotion 82 on the mere fact 
that it would oth3rwise contravene a somewhat 
technical rule of English l aw. Section 63 was admit- 
tedly enacted in direct antagonism to English haw. 
Why should not section 6i be aocepted on its face 
meaning in spite of a similar antagonism ? [p. 006 

col. 2.] 

Per Olgers, J .—It is highly improbable that of 
these two seotions, section 62 and section 63, the 
latter should constitute a clear modification of the 
English I aw as to the requirement of consideration, 
while the former should bo held by implication aud 
without any suggestion to that effect in the wording 
itselfi to import .the highly technical doctrine of 
accord and satisfaction, [p. 908, col. 2.] 

If section 62 were only intended to apply before 
breach, why does it not say bo? [p. 908, cols 1 «fe ?.] 

Courts should not engraft on the plain meaning of 
the provisions of enactments, limitations founded on 
technical rules of English Law and pleading, 
especially in cases where such limitations are not 
suited to the conditions prevailing in this country, 
[p. 908, col, 2; p 909, col 1.] • 

itt Appeal from the jadgment and decree 

of Mr. Justice Kriehnan, dated the 7th 

October 1920, passed in the exerois9 of the 

Oridinary Oivil Jurisdiction of the H»'gh 

Ooart in 0. S> rt:. 2^4 of 1919. 

FACTS appear from the Judgment. 

Mr. 0. Krishnatwamy Aiyir, for the Appel¬ 
lants.—Section 62 does not apply as the 
Dew agreement to cancel the sale with re¬ 
gard to the six bale9 was made after breath 
of the original ooDtraot. See Manohur Royal 
v, Thakur Das (1). Sectii n 62 of the Con¬ 
trast Aot embodies the role of English Law. 
The agreement to samel the sale being 
nudum pactum, the plaintiffs must succeed. 
Section 62 does not apply to cases of sab- 
stitntior, rescission or alteration after breach 
of the original contract. 

Mr. Vc-ykatatuhba Rao (with him Messrs. 
Radha Krishnayas.ad V. DevanatKa Atyanyir ), 
for the Respondent, referred to the jadg¬ 
ment of Kumara9wami Sastri, J., in Ramiah 
Bhagavothar v. Soma si Ambalim (2), which 
dissented from the Calontta decision. 

The original contract as regards six biles 
was not executed and parties agreed to re¬ 
strict its operation to eight bales only. 

JUDGMENT. 

Atlikg, Ofmg. 0. J.—The transaction oak 
of whioi this suit arises took place in 
JnV 1918, a time when speculation in 
piece goods was very brisk, Plaintiffs sold 
lo defendant No. 14 biles of blaaohed mall; 

(1) ' a C. 319; 7 Ind. Deo. (n. s.) 7d6. 

(2) 29 Ind. Cas. 449; (1915) M, W. N. 403; 29 

h.J, • * 
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the goods were lyiDg at the time with 
Morujanatha Ohefcty and Sons from whom 
plaintiffs had apparently themselves pur¬ 
chased them and whose shop was close 
to defendant’s shop. Defendant in his tarn 
sold the bales to one Amir Ohand Idanmall 
giviog him a delivery order on Muruga- 
natha Ohetty. Idanmall refused to take 
delivery of sir out of the 14 bales on the 
ground of unsoandness. Defendant complain¬ 
ed to plaintiffs, who undertook to re plaie 
them by six sound bales, and indacad 
defendant to take charge of the sir bales 
le't in Maruganathan’s hands. Thij de¬ 
fendant did ; but plaintiffd fa : ta(l to ex¬ 
change them for sound bales. Early in 
September prices fell heavily in consequence 
of the looting riots ; and when plaintiffs 
eubseqien'ly offered to deliver sir soand 
bales, defendants said it was too late. 
After some negotiation it was agreed that 
the sale contract in respect of these bir 
bales shoald be cancelled. Plaintiffs took 
back three bales, but did not take delivery 
of the balance and now sues for the price 
of the whole quantity. Toe above is de¬ 
fendant’s version which is Bpoken to in 
evidence and which the learned Trial 
Judge has found to ba true. Plaintiffs 
deny any undertaking to re place the sir 
baler, or agreement to cancel the sale in 
respect of them; and sne on the basis of 
a completed sale. 

On a consideration of the evidencj I have 
no hesitation in agreeing with the learned 
Trial Judge, for the reasons given by him, 
in accepting the defendant’s story as to 
the circumstances in which he erne to 
be in possession of the six baler, and as 
to the agreement to cancel the. sale in 
respect of them. This would entail the 
dismissal of plaintiffs’ claim for the price of 
the six bales. Vide section 62 of the Indian 
Contract Act. 

Appellants’ Vakil’s main argument be¬ 
fore us has. in fact been that seo.ion 62 
has no application because the agreement 
to oancel the sale as regards the six bales 
was made after the defendant had broken 
the sontract by omission to pay for the goods 
delivered. For this proposition of law he 
relies on Manohur Koyd v. Thakur Das (1), 

Mr. G. Kriebnaswan i Ajyar assures us 
that this argument waa addressed to the 
learned Trial Judge, although there ie no 


[19i2 

teferense to it in the letter's judgment, 
It rests on the assumption that there was a 
breach of the contraot before the agree¬ 
ment for cancellation and tbia is oertainly 
neither found nor admitted, nor is it raised 
in any of the issues in the case. Before 
this plea of the plaintiffs conld be admitted, 
the fact of breaoh would have to be* de¬ 
cided in their favour ; and we should have 
to call for a finding on a properly fram¬ 
ed issoe. 

I do not think we are either called 
upon to do this or should be justified iu 
so doing. The learned Judges in Manohur 
Kojjal v. Thakur Da$ (1) undoubtedly 
lay down the proposition that the pro- ; 
visions of section 62 do not apply after 
there has been a breach of the original 
contrast. Bat with all respect I fail to 
see any jnstification for this restriction of 
the operation of the section on the mere . 
faot that it would otherwise con’ravene a 
somewhat technical rule of English Law. 
Section 63 wa3 admittedly enacted iu 
direct antagonism to English Law. Why 
should not section 62 be accepted on its 
face meaning in spite of a similar- an- ■> 

? I agree in this connection with 
the remarks of Kumaraswami Sastri, J., in 
Bamiah Bhagavathar v Soman Ambalam (2). • 
The present case at the time of the- 
alleged cancellation was eminently one for; 
amicable settlement. Plaintiffs were pre¬ 
sumably urging that defendant bad receiv¬ 
ed goods according to contract aud wis 
bound to pay for them. Defendant was 
similarly complaining that plain iff j bad 
neither delivered proper goods in the first 
instance nor re*plac3d them within aireason- 
able time as promised. Whether the 
six bales were, as a matter of fact, sound 
or unsound was a somewhat moot point 
depending on alleged defect ia packing. 

In snob circumstances it seems to me 
both - reasonable and desirable that the 
parties should be allowed to cancel the 
contract as for as these bales are concerned. 
Section 62 on the face of it allows them 
to do so ; and anlees compelled by stronger 
aathority or reasoning, 1 see no reason to 
decline to give effect to it. 

I, therefore, agree with the learned Trial 
Ju’ge’s rejection of plaintiffs’ claim. 

1 he only other point argued ie as to 
costs in relation to the cum of Hs, 1,010- 
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to which defendaLt admitted plaiDtiff%’ 
claim and 'which defendant discharged oat 
of Ooart. I see no reason to interfere with 
the Trial Judge's discretion as to awarding 
proportionate aosts on this earn. 

I wonld dismiss the appeal with aos l s. 

Odgeri, J.—This is a sait for the recovery 
» of the balane of the prise of 14 bales of 
piece goods eold by plaintiffs to defendant 
on 23rd Jaly 1918. The defendant admitted 
by his written statement tbat a sum of 
Bs. 1,040 2 0 was due to the plaiatiffs 
as balance of priae of 8 ont of the 14 bales 
and that as to the remaining six bales 
the aontraat had, by mataal consent, been 
rescinded. The plaintiffs had the 14 bales 
in question with a 6rm called Muruga- 
nathao Ohettey and the former gave the 
defendant a delivery order on that firm; 
the defendant endorsed the delivery order 
to one Ameerahand ldanmu’l to whom he 
had in his turn sold the goods. The 
Ohetty firm delivered the goods to Idao- 
mull who rejeated 6 of the 14 bales a* 
being unmerchantable as the paaking was 
damaged. The defendant’s case is that, on 
Idanmull’s rejection of the six bales, he, 
the defendant, aomplained to plaintiffs’ agent, 
Satagopa Pillai, and the latter promised 
to take baok the six bales and re*p!aie them 
by others. This was in July. On or about 
24ih September Satagopa Pillai offered the 
new bales, but the price having dropped 
by that time, defendant refused them and 
he and Satagopa Pillai agreed that the 
latter should take back the bales aud that 
the sontraot should be cancelled with 
reference to them. Some question has 
bean raised on the fact that three of the bales 
romained with defendaot after the date of 
the alleged cancellation, but this is, in my 
opinion, satisfactorily expla ned by the 
evidence of D. W, No. 1 and D. W. No. 2. I 
have carefully considered the evidence and I 
have come to the conclusion that the find* 
ing of the learnel Judge, that the can¬ 
cellation alleged hae been proved, is jus¬ 
tified by the evidence. Satagopa Pillai, 
the plaintiffs’ agent, with whom the con¬ 
tract was made and who ij said to have 
entered into the agreement cancelling the 
contract as to the six bales, was not called 
at the trial. ' 

On appeal, however, a point of law 
Which does not seem to have been argued 


at the trial ha9 been taken. It is said that 
the plaintiffs must succeed as the agreement 
to cancel is a mere nudum pactum , being 
without consideration and, therefore, illega 1 . 
It ia said that section 62 of the Indian 
Contract Act, which, at first sight, governs 
this case, dose not in fact do so, a9 it 
has no application to snbititntior, rarcission 
or alteration after breach of the original 
contract. It is undoubtedly tha English 
Law, arising from the evolution of the 
doctrine of consideration io that system, 
that a new contract after breach of the 
original one mast be supported by con¬ 
sideration. As Eyre, 0. J , said in Lynn v. 
Bruce (3 1 . “Accord execited is satifaction: 
aocord executory is only substituting one 
cause of action in the room of another, 
which might go on to any extent.” So 
an agreement to abandon a claim is said 
to bs a mere nuium pictum. It will 
be remembered that in Foaket v. Beer 
(4), in which the necessity for fresh con¬ 
sideration was affirmed, Lord Blackburn 
went so far as to write an opinion dis* 
Beating from that of the majority of the 
Lords, but finding himself in the minority 
he did not deliver il. 

xhis doctrine in faoi applies only to 
executory contracts, I am not altogether 
satisfied that there has been a breaoh 
in this case. The 14 bales were delivered 
and six were rejected, but there wa9, as far 
as I can discover, no time for delivery 
fixed by the contract, nor can X find any 
evidence that defendant treated the rejec¬ 
tion by his purchaser as a breac'i of con¬ 
tract on the part of the plaintiffs. De¬ 
fendant seemed to be perfectly satisfied with 
the assurance of plaintiffs’ agent that 
fresh bales would be eubitituted in a 
few days time. I think there is some¬ 
thing to be said for the view that the 
oontraot ai regards the six bales was not 
executed, and that before execution or even 
befoie the time for performance the parties 
agreed to confine the operation of the original 
contraofc to eight bales only, they altered 
the original oontraot so as to include eigat 
bales only. If this view is eorrect, there is 


(3) (1794) 3 R. R. 381; 2 H. Bl. 8frill 26 E. R. 57l. 

(4) (1884) 9 A. O. 022; 64 L, J. K, B. 130; 61 L. T. 

888; 83 W. B. 288. - - . , 
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of course do doubt that section 62 applies 
and the parties were at perfect liberty to 
do this. I assume, however, for the purpose 
of this judgment that this view is wrong 
Bnd that there was a breach of the original 
contract to deliver 14 bales and that the 
agreement to canael the contract as to the 
six bales was only arrived at after a breach 
of the original contract. 

It ia raid that this doatrine of the English 
Low is embodied in section 62 and that the 
words ** before breach ” must be r£ad into 
the aeation. Reliance is placed on Mar.ohur 
Koyal v. Thakur Das (1), where it was held 
that section 62 is a legiela'ive expression 
of the Common Law and ita provisions do not 
apply to a aaee where there has been a 
breach of the original contraat before the 
ctbsequenfc agreement is come to. There, 
the Court feued as a fact that the plaintiffs 
did not intend to aaeept defendant’s mere 
promise to pay aash and give a bond. He 
neither paid nor tendered the bond. Had 
the finding been that plaintiffs did so in¬ 
tend to aaaept these promises in satisfaction 
of the original contract, I gather the judg¬ 
ment would have proceeded on different 
lines. Why cannot we hold in the present 
case that the mutual arragement to waive 
delivery on the one side and to waive pay¬ 
ment on the other was a satisfaction of the 
original contrast ? As Subramania Ayyar, J., 
put it in Davit v. Cundasami Mudili (5). 
“The former case (*'. e., section 62) cx 
hypotheai necessarily implies consideration 
which is either the mutual renunciation of 
right or coupled with it the mutual under¬ 
taking of freeh obligations or the rennnti- 
ation of some right cn the one side and the 
undertaking of some obligation on the other, 
that forms the consequence of an agreement 
to rescind, substitute or alter, mentioned 
in section 62.” It appears to me, therefore, 
that there is ground for paying that the 
ease in Manohur Koyal v. lhakur Das (1), 
is different ficm that before ns and tbac 
in the latter the mutual renunciation of 
tight can be treated as satisfaction of the 
original contract. It appearp, moreover, to 
me to be somewhat remaikabld to hold that 
section 6 i imports the highly technical rule 
of English Law. If the section were only 
intended to apply before breath, why does 

(6) 19 M, 398) 6 M.L.J. 202; 6 Ind, Dec, (n. s.) 883, 


it not say §o P The form of the English 
plea (on wbish most of the old eases proceed), 
as set out in Manohur Koyal v. Thakur Das 
(1), was “that- after the alleged contract 
and before any breach thereof etc/’ It seems 
on principle unreasonable to import into the 
plain words of the section a modification 
based on such technical grounds. Further, 
there ia authority for sayiog that section 
63 ' cot only modified but is in direct anta¬ 
gonism to the law in England ”—Manohur 
Koyal v. Thakur Das (1); see also Batts v. 
Oundatami Mudali (5), wnich holds that an 
agreement under section 63 does not require 
consideration to support it and where the 
English Liw is considered. As Subramania 
Ayyar, J. said (page 40**): “Now the question 
arises whether the Indian Legislature in¬ 
tended to perpetuate tuch an unsatisfaatory 
state of things in this country. I think 
that it did not, that in the Contract Act 
the doctrine of consideration was not ex¬ 
tended to the regulation and restraining of 
the discharge of contract by agreement, and 
that the Legislature laid down by section 63 a 
rule different from that of the English Law.” 
It is highly improbable that of these two 
sections, section 62 and section 63, the 
latter should constitute a clear modification 
of the English Law as to the requirement 
of consideration, while the former should 
be held (by implication and without aay 
suggestion to that effect in the wording 
itself) to import the highly teohnioal doctrine 
of acoord and satisfaction. 77ith great de¬ 
ference to the learned Judges who decided 
in 1838 Manohur Koyal v. Thakur Das 
(l), above referred to, I cannot think 
that there was any each intention. Farther, 
we have the Madras case reported as Rami ah 
Bkagaoathar v. Somati Ambalim (2). Of the 
learned Judges, Seshagiri Ayyar, and Kutnara- 
swami Sastri, JJ., woo decided that case, 
the formsr was ‘ not, as at present advised, 
prepared to dissent from Manohur Koyal v. 
Thakur Das (1)’* bat based his judgment oa 
another ground. The latter distinctly dis¬ 
approved of the doctrine in Manohur Koyal 
v, Thakur Dos (l). He Eaid: “ I do not 
think that Courts should engraft on the 
plain meaning of the provis ons of enact* 
mints, limitations fcuuded on technical rules 
of English Law and pleading, especially in 
c ases where SQoh limi tations are not suited 
•Page of 19 M.—[ffci.J. 
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to the conditions prevailing in this country.” 
With these observations I re*p3ctfnlly agree 
atad following that learned Judge, I am 
prepared, if necessary, to dissent from Afano- 
hur Kojjcil v. Tkakur Das (l), for the reasons 
I have eet onfc above, 

I agree with the order as to aosts proposed 
by my Lord. 

On all these grounds the judgment of the 
learned Judge must be confirmed and the 
appeal dismissed with oosts. 

M. c, P. Ajptal dismissed, 

S. D. 

I 

CALCUTTA HIGH COURT. 

Civil Revisions Jurisdiction. 

March 22, 1921. 

Preterit :—Sir LaDOslofc Sanderson, Kt., 

Chief Justioa, Justice Sir John Woodroffe, 
Kt , and Mr. Justice Richardson. 

Mrshrs. martin &Co, 

terms 

The SECRETARY of STATE roa 
INDIA in COUNCIL. 

Excess Profits Duty Act (X of 1919J, ss. 4, 5 (b), 
6 Cl) (b )—Income Tax Act (VII of 1918,), ss. 
12 (1), 14 (1 )—Assets of firm consisting of money 

invested [in public companies and in Government 
Securities, if can be treated as capital employed in 
business of firm—'*Capital employed in business ,” 
meaning of. 

The expression “capital employed in the business” 
ihthe first proviso to section d 11) (6) of the Excess 
Profits Duty Act, includes capital of a firm invested 
by them, in the courso of their business iu Govern- 
Uient securities or in shares in public companies. 
Suoh investments must consequently be included in 
the capital computation both for tlio accounting 
period and “the standard years.” [p. 911, col. 2.] 

. Per Richardson, J, —Neither on principle nor by 
reason of any specific provision contained in either 
the Excess Profits Duty Act or the Income 
Tax Act, does such capital cease to be the capital of 
a firm employed in the business, because it is so 
invested or booanse, in the case of the sharer, the 
dividends under the Income Tax Act are taxed at 
the source and are not, when paid to the firm, part 
of their taxable income, [p. 912, col. 2 ] 

Reference under section 51 (1) of the 
Indian Income Tax Act and rule 31 of the 
Excess Profits Duty Rules. 

Mr. Langford Jam's, for the Assesses. 

Mr. B. L % Milter (with him Advocate- 
General, Mr. T. 0. P. Gibbons), for the Crown. 

JUDGMENT. 

Sandbrion, 0, J.—This is a Referenoe 
under section 51 (1) of the Indian Inoome 
Tax Act, 1918,and rule 31 of the Excess Profits 
Duty Rules. 


It appears that Messrs. Martin and Oo., 
were required to pay duly upon excess profi's 
calculated at a certain figure which is named 
in the Reference. The Adviser on Excess 
Profits Dafcy to the Governmant of India made 
a representation to the Board of Revenue 
that certain items in the calculation were 
wrong and under rule 20 of the Excess 
Profits Duty Rules, 1920, the Board called 
upon Messrs. Martin and Co., to show cause 
why the Excess Profits Duty Assessment 
should not be enhanced. On the 21at of 
January this year Messrs. Martin and Oo. 
put in an answer fo this requisition, aDd 
that answer is attached to the case. Messrs. 
Martin and Oo., requested that if the con¬ 
tentions of the Board of Revenue were 
persisted in, referenoe should be made to the 
High Court on two questions. The questions 
were as follows : “(l ) Whether they are entitl¬ 
ed to treat as capita) employed in the business 
such assets of the firm as consist of money 
invested in public companies and in Govern¬ 
ment securities and iu loans to individuals 
and business concerns and similarly to treat 
as income of the business dividends and 
interest received oa acch investmeds and 
loans ? (2) Whether the oapital employed in 
the business should be ascertained in a 
manner analogous to that provided in seotiou 
5 (6) of Act X of 1919, for the ascertain¬ 
ment of profits in the acsounting period ? u 

The first question wa3 treated by the 
Board of Revenue under three heads, the first 
head relating to the capital invested by 
Mes-ra. Martin and Oo. in public companies ; 
the second one relating to money invested in 
Government secarides, and the third ona 
relating to loans to businejs concerns and 
individuals. 

The decision of the Board was as follows: 
with regard to the first head they concluded: 
“The amount credited iu the accounts in 
respect of dividends upon shares in these 
companies should be deducted from the total 
profits of Messrs. Martin and Go. and 
the capital value of the shares should ba 
excluded from any oapital computation both 
for the accounting period and the standard 
years.” As regards the second hsad the 
Board concluded as follows: Iu view of 
section 5 (a) of the Excess Profits Duty Act 
and in the absence of any specific provision of 
the Act regarding investments the Board is of 
opinion that the money invested by Messrs, 
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Martin and Oo. in Government securities is part 
of the capital employed in their business and 
the income from these investments is pare of 
the taxable intome of the business.” As to 
the third bead they oontloded that money lent 
by Messrs. Martin and Oo. to business 
•onterns and individuals was tapital employ¬ 
ed in their business and the intome from 
interest on these loans was part of the intome 
of the bosinees. 

As regards the finding under the first 
head Mr. Langford James who appeared for 
Messrs. Martin and Go. did not contest the 
tontlusion of the Board that the amount 
tredited in the atsounts in respett of 
dividends from shares in the tompanies 
should be dedusted from the total profits of 
Me^ra. Martin and Oo. but he did eontest the 
setond part of their conclusion, namely, that 
the tapital value of the shares should be 
excluded from any tapital computation both 
for the assounting period and the standard 
years. 

Mr. B. L. Mitter, who appeared with the 
learned Advocate-General for the Board of 
Revenue, tontended that the tase should be 
remitted to the Board both as regards the 
investments in shares of public tompanies 
and as regards the investments in Govern* 
ment seturitics, inasmuth as, he alleged, 
it was a question of fact whether the invest* 
dents in the shares of the tompanies and the 
investments in Government seturities had 
been treated by Messrs. Martin and Oo. as 
capital or merely as profits. We,-however, 
pointed out during the tourss of the argument 
that this point apparently had not been raised 
before the Board of Revenue or by the Board 
of Revenue in the case submitted to this 
Court, but that, on the other hand, the Board 
had treated both the investments in the 
shares of the oompanies and the investments 
in Government securities as capital and that 
consequently we must deal with the 
referenoe upon that assumption; and, we 
declined to remit the case for a further 
finding to the Board of Revenue in those two 
respests. 

The basis of the Board’s decision as to the 
investments in shares of publie companies 
was that tbe sapital thus invested by Messrs. 
Martin and Oo. was the eapital of the aom. 
panies, and could not* therefore, be said to be 
the sapital employed by Messrs, Martin and 
00r jp tbej? business, and further, that the 


income received by them from dividends on 
shares in the companies was part of the 
taxable income” of these sompaoies and was 
Dot part of the taxable insome” of Messrs, 
Martin and Oo. within the meaning of seition 
14 (I) of the Insome Tax Act, VI[ of 1918, 
or sestion 5 (a) of the Excess Profits Duty 
Act, X of 1919. 

The material sections of the Excess Profits 
Duty Ast, X of 1919, are sections 5 and 6, 
S3cbion 5 provides as follows, “5. The profits 
of a business in the accounting period shall, 
afc the option of the person by whom tbe 
Exc98s Profits Daty in respect of that 
business is payable, be or bs deemed to be,— 
(a) the taxable insome as finally ascertained 
for the purposes of the Indian Inoome Tax 
Ast, 1918,” for the present purpose it is not 
necessary for me to read the remainder of 
that sestion. Sestion 5, it appears from what I 
have read, deals with ascertainment of profits 
in the accounting period. Section 6 deals with 
the assertainment of standard profits. It is 
not necessary for me to read sub>sestion (1) 
(a) of sestion 6, besause that does not apply 
to this case but sub section (1) (b) of section 6 
does apply and that provides as follows : — 

The standard profits of a business shall 

b®. ft t the option of the person by whom 

Excess Profits Duty in respect of tbe business 
is payable.” (Then follow three sub-clauses 
the third'Of which is applicable to this case,, 
namely.) if the profits of the business have 
been assessed for the said purposes in all tbe 
five years 1913, 1914, 1915, 1916 and 1917— 
the aggregate of one-fourth of the profits 
assessed in the years 1913 and 1914 and in 
such two of the years 1915, 1916 and 1917 as 
may be selected by the said person and one- 
fourth of the interest, if any, received in the 
same four years on seourities forming part of. 
the assets of the business”. So far, therefore, 
it appears that the question of capital employ* 
ed in the business does not arise, but to that 
section there is a proviso and that proviso is 
as follows, provided that if the average 
capital employed in the business in the years 
adopted for the purpose of determining the 
standard profits is less or more than the 
capital so employed at the end of the account¬ 
ing period there shall be made to or from 
the standard profits an addition or a deduc¬ 
tion, as the case may be, which shall bear to 
the standard profits the same proportion as 
euoh increase or decrease of capital beqr* tq 



ill 


VoL txvilj tNbiAS OASB& 

MARTIN <fc CO. ©. SICRETaRT Of STATE fOR INDIA. 


the average capital so employed in the years 
so adopted.” 

Then there is explanation, viz., ' for the 
purpose of ascertaining the average capital 
employed, the capital employed in the business 
in any year shall be deemed to be the aapital so 
employed at the end of that year.” This 
proviso applies when the standard profits are 
16 be ascertained nnder seation 6 (l) (6), as 
in this ease. Therefore, it becomes neaessary 
to ascertain what was the average aapital 
employed in the business in the years adopted 
for the'purpose of determining the standard 
profits: and, it aleo becomes neoassary to 
asaertain wbat was the capital employed in 
the business at the end of the accounting 
period, and it is in referenae to this proviso 
that the question arises whether the invest* 
mente of Messrs. Martin and Oo. in the shares 
of public companies are to be inoluded or 
excluded both for the acsouriting period and 
fdr the period whieh has been described in 
the ease as “the standard years.” As to this 
matter, the learned Counsel appearing for the 
Beard of Revenue admitted that he oonld not 
support the aoutention of the Board of 
Revenue that becacsa the dividends reaeived 
on the shares of these companies were not 
part of the “taxable ineome” of Messrs. 
Martin -and, Oo., by reason of section 12 (.1) 
of the Inaome Tax Aat, VII of 1918, it must 
follow that the investments were not capital 
employed in the business of Messrs. Martin and 
Oo.: and, 1 therefore, the only question which 
remains to he considered is whether the 
investments in shares of pnhlia aompanies are 
capital employed in the bu9ines9 of the com¬ 
pany or are not aapital employed in the 
business of the oompaoy, because the invest* 
ments must be aoDsidered as the capital of the 
•ompanies themselves. I have already stated 
that in this referenae, as this case is stated 
for our opinion, the investments must he 
taken as having been treated as part of the 
capital of the firm of Messrs. Martin and Oo., 
and, that being so, in my jndgment the invest¬ 
ments in the Bhares of the pnblis aompanies 
were capital employed in their business. The 
statemftnt of Messrs. Martain and Oo. whiah 
la to be found at page 7 of the paper-hook was 
As follows: “The business of the firm is and 
has been for very many years earned on 
nnder the terms of a 1 deed of partnership 
whioh thus'dessribes the business which the 
gym may carry on. The - business of the 


firm shall be that of engineers, contractors 
architects, builders, merchants and agents and 
such other business as the partners may from 
time to time decide,” ' (6) for very many 
years past the partners of the firm have 
from time to time decided to apply 
the money and assets of the partner, 
ship in varions ventures, e. g, y they have 
invested money in shares in public companies; 
in response to an appeal by Government they 
invested money in War Loan. They have 
granted loans to individuals for whom they 
were sonatrusting house3 and to business con¬ 
cerns. Such investments have been made with 
the concurrence of all the partners. In many, 
if not, most casas the investments in public 
companies have been made with a direot 
reference to other business carried on by the 
partnership. Thns, for instance, the partner¬ 
ship acts as managing agents fora large num¬ 
ber of companies. It is desirable that as such 
managing agents they should own shares in 
snoh companies and in one instance, at any 
rate,the articles render it obligatory upon them 
to hold shares in the company for which they 
act as managing agents. The partnership 
has also promoted companies, floated private 
concerns, in which the partnership was inte¬ 
rested, into publio companies and as a natural 
result taken shares, (c) The moneys so 
invested by the partners in the interest of 
the partnership have bean invariably treated 
in the books of the Arm as assets of the partner¬ 
ship and any profit or loss derived or suffered 
by the eale of such investments has been 
invariably treated as profit or loss derived or 
suffered by the partnership and all dividends 
or interest have been invariably in the profit 
and loss account of the partnership and such 
income employed for the general purposes of 
the partnership.” 

These beiDg the facts, in my judgment, it 
being conceded that these investments have 
been treated as part of the capital of the 
firm, such investments were “capital in the , 
business of the firm” and consequently as such 
must he inoluded in the capital computation 
both for the accounting period and “the 
standard years.” 

As to the Government securities, Mr. B. L. 
Mitter agreed that there was on this point no 
difference in principle between these and the 
investments in publio shares, if such invest¬ 
ments were to be taken as having been treat¬ 
ed by Messrs, Martin and Oo. as capital: 
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consequently, agrea with the conclusion arriv¬ 
ed at by the Board in this regpeot. 

The second question which I have already 
read deals with a different matter. The conclu¬ 
sion of,the Board on that queition was ag 
follows : In the opinion of the Board no addi¬ 
tion can be made to the capilal employed on the 
3rd September 1918 as there is do provision 
in the Act for the exersis9 of an option 
similar to that allowed in section 5 ( b) for the 
ascertainment of profits.*’ There again I 
agree with the fonclasion at which the Board 
of Revenue has arrived and for the reasons 
which they have stated. 

The decision of the Board of Revenue with 
regard to the third head of the first queatioD, 
which dealt with loans to individuals and 
business concerns wag not contested, 

. Each party will pay his or thier own costs 
of this reference, on the ground that we have 
decided one question (tfce first question) in 
ffkvopr of Messrs. Martin and (Jo. and the 
other question (the second question) in favour 

of the Board of Revenue. 

« • • 

, Let a copy ot our judgment be sent to the 
l^oard of Revenue as soon as possible. 

Woodroffb, J.—l agree. 

Richardson, J.—The matter before ug is 
how the amouct of Excess Profits Duty pay¬ 
able by Messrs. Martin and Co. should bo 
determined. 

By section 4 of the Excess Profits Duty Act 
qf 1919 the duty payable as 50 percent, of the 
amount by which the “profits in the account¬ 
ing period’’ exceed the “standard profits.” By 
section 5 (6) for whioh Messrs. Martin 

Bnd Oo, opted the profits in the accounting 
period” depend on the taxable income “for the 
tpfcal period specified, ascertained according 
to the provisions of tbe Indian Income Tax 
Act of 1918. Section 5 (6), therefore, iu. 
corperateB by reference Chapter I of the 
Income Tax Act. 

Under section 6 of the Excess Profits Duty 
Act the “standard profits 1 '’ with which the 
“profits in the accounting period” have to 
be compared, depend,or may in whole or in 
part depend, on the capital of the business cr 
the capital employed in the business. Messrs. 
Martin attd Co. selected one of thp modes 
of eettling tLe standard profits allowed by 

section 6 (1) (&)., .. .. 

Two questions of method are in dis¬ 
pute. Both, relate , to the computation 
ol the capital, of the firm. The first 


turns on the meaning of 4h*e words “capital 
employ ad in the business” in the first provifo 
to eeeiicn 6 (1) (6) of the Exeats Profits Daly 
Act, and was argnsd for the Secretary of 
State with reference to the 'provisions of 
sections 12 (1) and 14 (1) of, tbe Income Tax 
Act. 

i * A % 

In my opinion under the Excess Profits 
Doty Act capital employed in the business” 
includes oapital of the firm invested by them 
in thecaorse of their business in Government 
securities or iu shares in public companies. 
Neither on principle nor by reason of any 
specific provision in either of these Acts, does 
such capital cease to bs tbe capital of the firm 
employed in the business because it is so 
iuvested or because in the case of the shares 
the dividends under tbe Income Tax Act 
are taxed. at. the source aud are not, when 
paid to Messrs. Martin Co , part .of their 
taxable income. It will, be observed that 
under section 12 (1) qf the Income. Tax Act 
dividends . on shares in a company are 
only excluded when the company is liable to 
the tax and that under section 13 they are. 
included in the total income for tbe purpose 
of determining the rate at which the tax is 
payable. , 

I should add that the Board's Reference 
assumes that the Government securities and 
shares represent capital invested by Messrs. 
Martin and Co. 

• The second^qaeation turns on the meaning 
of the words “capital so employed” (that if 
oapital employed in the business) “at the end 
of the accounting period.” Those words also 
ocenr in the proviso to section 6 (l) (b) of . 
the Exc9ts Profits Duty Act, This question 
was argued for Masers. Martin and. Co. with 
reference to the provisions of section 6 (h) of . 
the same Act, and I agree that tbe question 
is concluded by the definition cf “aeconnting 
period” in section 2. There is nothing in . 
section 5 ( b) which enables ue to pat a mean¬ 
ing cn that definition other than that which 
the words plainly convey. 

The learned Connsel for the parties, each in 
his turn, suggested—that if 1 may he permit¬ 
ted to say so, those suggestions were in no-way 
unduly pressed^-that retort should be had to 
analogy for the, purpose of supplying, what 
appear to hr* or what : may poccibily be, 
lacunae in the Act of 1919. Dealing with 
legislation of this kind, imposing a tax, 
drawn on scientific lines and laying .dawn 


i 


i 
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positive ralfes for tnltnlating the amount of 
the tax* we are clearly unable to take that 
•ourse. - 

I soninr, therefore, in the answers which 
my Lord has proposed to the questions put by 
the Beard of Revenue, 

B. N, 


BOMBAY HIGH COURT. 

Civil Appeal No. 32 cf 1921. 

January 18, 1922. 

Fresenti— Sir Norman Macleod, Kt., 

Chief Justice, and Mr. Justice Coyajoe. 
KH1MOHAND NAROTAMDAS 
BHAVSAR—Defendant No. 1 — Appellant 

versus 

BHOG1LAL HIRAOHAND SHAH — 

Plaintifp—Respondent. . 

Civil Procedure Code ( Act V of 1903^, Sch. II, cl. 3, 
O. XXIII , r. 3— Arbitration — Reference through Court 
—Reference cancelled by parties—Arbitrator appointed 
out of Court—Application to file award as adjustment— 
Suit on award—Fresh reference to arbitration, effect of,_ 
on earlier arbitration proceedings. 

In a suit for dissolution of partnership, an order 
was passed under clause 3 of Schedule IT, Civil 
Procedure Code, referring the matters in dispute to 
two arbitrators, Later, the parties informed the 
Court that they had cancelled this reference and 
had 1 privately appointed T. alone • as the sole 
arbitrator. T. delivered his award on 18 th 
April 1919. On ) 5th August 19 9 plaintiff applied 
to file the award as an adjustment under O. XXIII, 
r, 3, of the Code. On the 1 18th March 1920 the 
parties, alleging that contentions had been raised 
against the award by some of the defendants, 
applied for the appointment of T. as arbitrator 
through the Court. The Court appointed T. us 
arbitrator who was to submit the award before 
the 16th April 1920. T. was unable to submit his 
award by that date - so that tho Arbitration proceed-' 
ings fell to the ground On 17th November 1920- 
plaintiff sought to continue his application under 
O.XXUT.r.a: 

Held, that upon a proper construction of the appli¬ 
cation of 18th March 1920, and the order thereon, 
the previous arbitration proceedings were considered 
as at an end, aa tho parties had agreed to a fresh 
arbitration of a character different to tho previous 
arbitration, although the arbitrator was the same: 
that the parties were .relegated i>o their original 
position, that, therefore, tho application in ques¬ 
tion could no longer bo entertained .and that the 
suit must continue, [p. 914, cob 1.] 

58 • 


Appeal from an order passed by the Fira^ 
Class, Subordinate Judge at Abmadabid, in 
Civil Suit No. 85 of 1918. 

’ Mr. Jtnnah (with him Messrs. H. T). 
Nanavoti , T. P. Munim and H, V. Divalia) % for 
the Appellant. 

Mr, B. J. Desai (with him Mr. 0. N . 
lhakor ), for the Respondents. 

JUDGMENT.—The plaintiff sued for 
dissolution of partnership. The suit was filed 
on the 8th February 1918. On the 13th 
February 1918, an order was passed under 
the third clause of the Sacond Schedule of 
the Civil Procedure Code referring the 
matters in dispute to' two arbitrators, Mr. 
Tbakor Das and Mr, Trikamlal. Later on, 
the parties informed the Court that they 
had oancelled the reference to these 
gentlemen, and tad privately appoint¬ 
ed Mr. Trikamlal alobe as the Eole 
arbitrator. That was consequently an arbi¬ 
tration without the intervention of the Court, 
Mr. Trikamlal delivered bis award on tha 
18th of April 1919. On the 15th August 
1919 the plaintiff presented an application 
to fil« the award as an adjustment under 
O. XXIII, r. 3, of the Civil Procedure 
Code. But previous to that, on the 2ith 
June 1919, he had filed a suit on the award, 

Suit No 572 of 1919. 

Then, on the 18th Marsh 1920, tho parties 
made an applies! ion to the Court that arf 
certain contentions had baen raised against 
the award by the first and second defendants, 
for the fake of settling disputes between the 
parties tl e Court would be pleased to 
appoint Mr. Trikamlal as an arbitrator 
through the Court and, after taking evidence 
which the parties might have to addoc?, he 
should give his award and tha parties Bhonld 
treat that award as final. On the Eama 
day the Court appointed Mr. Trikamlal sole 
arbitrator with the consent of the parties, 
and he was to submit his award on dr before 
the 15th April 1920. Mr. Trikamlal waa 
unable to submit his award by that date 
and eventually returned the papeis, so 
that the arbitration proceedings fell to the 
ground. 

Od tt6 17th November 1920, the plaintiff 
withdrew Suit No. 572 of 1919, ard 
continued 1 ii application under O. XXElI, 

r. 3. 

The first issue was whether the applies- 

tier, Exhibit 29, for recording an adjustment 
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on referenae, dated 14th Ootober 1918, 
and the alleged award dated 18th April 

1919, aonld be entertained any longer after 
the application and order dated, 18th Mareh 

1920. On that issue the Jndge found that 
the terms of Exhibit 47, t. e., the appliaation 
for a fresh Order of Referenae, did not make 
the previous referenae nugatory and of 
no effest, so that the previous reference and 
the award thereon remained to be enforced. 
The leanei Judge admitted that no exaat 
authority could be found, but he held that 
the previous aontraat was not oancelled, nor 
was a new aomplete aontraat that could be 
dnforaed substituted. It appears to us 
obvious that when the parties applied to 
the Court on the 18th March 1920 to appoint 
Mr. Trikamlal sole arbitrator, they agreed 
that all the previous arbitration proaeedingg 
should he annulled. 


Bng sest6d by the respondents that 
the effeat of the application and order of 
1 oik Mareh 1920 was merely aonditional, 
that if for any reason, what we may aall 
the third arbitration procerdn? should 
result in nothing, the eeiond arbitration 
proceeding could be revived, and any of 
the parties who wished to rely upon the 
seaond arbitration proceeding as an adjust- 

ment of the suit, should apply to the Court 
under O. XXIII, r. 3. 


. We ^nnot aacept that proposition, whie 
is opposed to general principles, and it 
impossible to conceive what aomplicatior 
might result if such a suggestion wer 
acceded to. Bat we must read, in ou 
opinion, the applioation and order of th 
l&th March 1920, aaaording to its ordinar 
meaning, and the only construstion w 
•an pat on that appliaation and orde 
is that the previous arbitration proaeed 
mgs were considered as at an end, as fch 
parties had agreed to a fresh arbitration o 
a different aharaater to the previous arbitra 
tion, although the arbitrator was the same 
We think, therefore, that the finding of fch< 
learned Judge in the Court below that tb< 
present applioation to reaord the award ol 
the second arbitration proaeeding as an 
adjustment was a good appliaation, was 
wrong, and that that arbitration having 
failed, the result was that the parties were 
relegated to their original position and the 
|uit mast continae. 


It is not, therefore, neaeseary to deal with 
other issues in the ease, and to decide 
whether a dearee aould be passed in terms of 
the award of tbe 18th April 1919. The 
appeal must be allowed and the suit must 
aoutinue. The appellant to have his coats 
throughout from the plaintiff and defendants 
Nos. 2, 3 and 4. 
w. c. A. 

Appeal allowed . 


PRIVY COUNCIL. 

ApPEiL FROM THE PATNA H(QH CoDRT. 

May 25, 1922. 

Pretent ’.—Lord Pbillimore, Lord OarsoD, 

and Sir John Edge. 

Rxi RADHA KRISHNA and others— 
Plaintiff j—Appellants 

V€T8US 

BISHE3HWAR SAHAY and others— 
Defendants—Respondents. 

Civil Procedure Code (Act V oj 1908J, O. XXI r . 
7 2-~Decree. holder purchasing property without per', 
mission — Purchase, whether void. 


A purchase by a decree-holder who has not 
obtained permission to bid at an execution sale is 
neither void nor a nullity but is only to be avoided 
on the application of the judgment-debtor or some 
other person interested. The sale would be set 
aside if the property has not been realised to the 
best advantage. Tho conduct of a decree-holder or 
the fact that he had applied for permission to bid 
and been refused would not make much difference, 
for although that would be a fact which the Court 
might take into consideration in determining whe« 
ther the sale should be avoided or not, even then it 
is doubtful whether it would be of any importance, 
as the question would not be whether the decree- 
holder had been contumacious, but whether the prop¬ 
erty had been really realised to the best advantage, 
[p 916, col, 2; p. 917, col. I.] 

Appeal against the decision of their 
Lordships (Atkinson and Das, JJ.,) of the 
Patna High Court, dated 27th February 1919, 
iu First Appeal No. 10 of 1917 reversing the 
decree, dated 27th December 1916, made by 
the First SuVJudge, Muzaffarpnr. 

Mr. DeQruyther , K. 0. % and Mr. Abdul 
Majid, for the Appellants. 

Mr, B . Dube, for tbe Respondents. 
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JUDGMENT. 

Lord PfliLLiMORi.— Rai Guaar Sahay, a 
landowner in the District of Mczaffarpur, 
borrowed from a joint family of money-lenders 
to whom the defendants balonar, a sum of 
Ra. 16,000 on the 2nd May 1873, and mort¬ 
gaged for it hie village, Maaza Kataya. 
The family afterwards separated, and npon 
the partition of their property various frac¬ 
tions in the mortgage became allotted to 
the different members. They, however, all 
joined in a suit brought in 1886 to enforce 
the mortgage and in the ordinary course 
obtained a decree on the 31st May 1885, 
under which if the money was not paid the 
property was to be brought to sale. 

For a time no steps were taken to realise 
this desree, and the judgment-debtor paid 
off portions by purchasing, throagh a fee- 
namidar t the shares of some of the decree- 
holder?, for prices which it is noteworthy 
ware considerably less than the nominal 
values. In January 1889 he bought a 
share nominally worth Rs. 7,140 for 
Rs. 3,266; in March 1891, a share nominally 
worth R*. 15,209 for Rj. 5,003 ; and in 
November 1894 shares nominally worth 
Rs. 24,619 for Rs. 7,476. This left some¬ 
thing under 5 annas of the judgment un¬ 
satisfied and these were held in severalty 
by the respondent Bisheshar Sahay and 
two of his brothers. In 1898 Bisheshar, 
on behalf of himself and the remaining 
decree-holders, took proceedings to have the 
decree executed, and the property was sold 
by the Court on the 18th April 1899. By 
that time the judgment-debtor was dead, 
and his widow was proceeded against in hi3 
place. Upon the record of the execution 
proceedings one flaii Narain was declared 
purchaser of the village, and he obtained 
a certificate of sale and possession. The 
widow applied to set aside the sale on vari¬ 
ous grounds, but failed. She died in 1904 
and was succeeded by her daughter, who 
died in 1910. Upon the daughter’s death 
the estate of the original judgment-debtor 
devolved upon the appellants as the next 
heirs, and they in 1914 instituted the 
present suit, alleging that the proceedings 
at the sale had been collusive and fraudu¬ 
lent, that they had recently discovered that 
Bisheshar had applied to be allowed to bid 
and had been refused leave, but in spite of 
tbe refusal bad purchased the Tillage in the 


name of Hari Narain, who was his bmami- 
dar. The present appellants made certain 
other points which were disposed of in the 
coarse of the proceedings. 

The respondent Bisheshar denied that 
Hari Nara'n was his bsn'imidar, and said 
that Hari Narain was the true purchaser, 
who had since sold and transferrei to him. 
He also took the point of the Statute of 
Limitations. 

It must be taken to be true that be had 
applied to the Court for leave to bid and 
had been refused. Hari Narain purchased 
the property for Rs, 625 only and sold it, 
or purported to sell it to Bisheshar on the 
9th December 1902 for Rs, 1,500. The 
case aarne before the Subordinate Judge, 
who by his decree, dated the 27th Decembsr 
1916, decided in favour of th9 plaintiffs, the 
present appellants. He held that the pur¬ 
chase by Hari Narain was made by him as 
benamidar for Bisheshar Sahay, and he 
thought that fch9 Statuta of Limitations 
did not apply, because he held that • it 
was not a suit to set aside a voidable sale, 
but a suit to recover possession of immoveable 
property by thg heir3 in reversion on the 
death of the last female heir, and was 
therefore, csvered by Article 141 of the 
Indian Limitation Act. 

Bisheshar appealed to the High Court, 
which by its judgment, dated the 27bh 
February 1919, reversed the decision, held 
that Hari Narain was not a benamtiar 
and further hald that the suit was barred 
by Article 12 of the Indian Limitation 
Ait as being a suit to set aiide a sale in 
exaaution of a decree by a Civil Court, for 
which the period of limitation is one year 
from the dita when tha sale is confirmed 
or would otherwise have become fioal and 
conclusive. If either of the defences raised 
by Bisheshar be established, the judgment 
of the High Court at Patna woull be right 
and the suit would fail. 

Their Lordships will consider first the 
question whether it was proved that the 
transaction was bitiami , Thera is, as ad¬ 
mitted in the judgment of the High Court, 
ground for suspecting that the transaction 
might b8 of this nature. The Judge • of 
first instance took it as established, though 
there is some question as to the regularity 
of the proof, that Hari Naraiu was in 
position a servant and a servant to a brother 
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of Bisheshar, and one not likely to have 
money, though there was some evidence 
that he had engaged in commercial trans- 
actions. The sum for which the property 
was sold was exceedingly low. In the view 
of the Subordinate Judge it was worth 
Rs. 1,500 or Rs. 1,603 a year gros?, from 
which should be dedacted the revenue cesees 
amounting to about Ri. 400 a year. Not 
only, therefore, was the original pric3 ab¬ 
surdly low, but Hari Narain, if he were the 
real purchaser, thongh making a coosiderabl? 
profit on the re-sale, nevertheless sold to 
Bishe&bar for much less than he might have 
expected to get for the property. 

But, on the other hand, the widow of the 
original judgment debtor, who seems to 
have been advised, made a Dumber of objec¬ 
tions to the sale and never raised this one 
and the matter waited for upwards of 15 
years, by which time Hari Narain was dead 
before these proceedings were taken. It may 
be said that the widow and her advisers 
.would not know who Hari Narain was, but 
the fact that the price was ai low ae it was 
would have pat them upon inquiry, aod 
indeed the witness fcr the plaintiffs, Khub 
Lai, if he is to be believed, told the widow’s 
brother about it from the first. The fait that 
the decree-holders were content to take so 
small a proportion of the nominal value of 
their shares in the decree seems to point to 
there beiDg deficiency in the mortgaged prop¬ 
erty, Moreover, Bisheshar’s two brothers got 
in respect of their sharer, which together were 
larger than Bieheshar’s, only their small 
proportion of the net proceeds of the sale, 
and as they would oertaiLly have known who 
Hari Narain war, they must either have been 
satisfied that tbe sale was good and that no 
more could have been realised, or they must 
have been parties to tbe fraud, wbioh has 
not hitherto been suggested. Except the 
witness Khub Lai, whose evidence, taken as 
a whole, was unfortunate for the side which 
sailed him, and another witness whom the 
High Court thought unworthy of belief, 
there was nothing like affirmative evidence 
of a btnami case. 

Upon the whole, their Ljrdships agree 
with the view of the High Court that it 
has not been proved that Hari Narain was 
benami for Bishesbar. This is sufficient 
to dispose of the appeal. 


With regard to the point on the Statute 
of Limitations as it was presented before 
the Courts in India, thoir Lordships are also 
of opinion that the decision of the High 
Court was right. The applicable section of 
the Code of Civil Procedure regulating 
sales in exeaution by the Court is as 
follows: — 

' 294. No holder of a decree in execution 
of which property h sold shall, without the 
express permission of the Court, bid for or 
purchase the property. 

When a decree-holder purchase? with such 
permission, fch9 purchase-money and the 
amount due on the d;cree may, if be so 
desires, ba 83t off agaioat one another, and 
the Court executing the decree shall enter 
np satisfaction of the decree in whole or in 
part accordingly. 

When a decree holder purchase?, b 7 him¬ 
self or through another person, without each 
permission, the Court may, if it thinks fit, on 
the application of the judgment-debtor or ary 
other person interested in the sale, by order 
set aside the sale; and the costs of such appli¬ 
cation and order, and any deficiency of price 
which may happan on tbe re-eals and all ex¬ 
penses attending it, shall be pa d by the 
decree-holder.” 

Upon the construction of this seotion it i§ 
evident that a purchase by a decree-holder 
who has not obtained permission i 3 not 
void nor a nullity, but is only to be avoid¬ 
ed on the application of the judgment- 
debtor or some ether perron interested. It 
would be injurious to those interested in the 
sale if a deiree-holder who had b3en forced 
up in the bidding to give a large sum of 
money could escape from fulfilling 
his contract ty getting the sale declared 
a nullity, and it would make all titles under 
such sales insecure if aft later periods they 
were liable to be treated a9 nullities. A 
sale is to be eet aside upon application and 
upon cause sbowD. 

This position is well established and 
seems to have been accepted by the Subor¬ 
dinate Judge ; but in his view tbe fact that 
the decree-holder had applied for permis¬ 
sion and had been refused mads a dis¬ 
tinction, Their Lordshipj, however, can¬ 
not see that this makes any difference. He 
is still a decree-holder who has not obtained 
permission to bid. He is that and nothing 
more, If indeed an application were made 
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under the last paragraph of the section, his 
conduct might be one of the points whish the 
Oonrt would take into consideration in 
determining whether it wonld avoid the sale 
or not. It is doubtful even then whether it 
would be of any importance. The question 
would not be whether the deoree-Lolder bad 
been sontumaoious, but whether the property 
had been really realised to the best advantage. 
If it had not, the Court would aet the sale 
aside ; if it had, then it mattered not that the 
deoree-holder bought without permission 
or that he bad applied and been refused. 
If, then, the pale is voidable only and 
not void. Article 12 in the Aot of 1903 
applies, and the suit must be brought within 
one year. Therefore, it was too late. The 
Counsel for the appellants took a further 
point. He urged that this case might bs 
treated bs one of concealed fraud, to whioh 
seation 18 of the Aat and Artiole 95 would 
apply, and that the fraud consisted in 
concealing from the Court that the decree- 
holder who had been refused was in fact 
buying through his bmamidar. Their 
Lordships deem it unneosssary to aonsider 
this aontentioD, which was never put forward 
or diaaufssd in the Courts in India, and the 
foundation for which is deficient. Thore is 
indeed allegation bub there is no proof of the 
time when the fraud, supposing that there 
were fraud, became known to the plaintiffs 
(appellants). Moreover, for this puipose the 
widow would represent the ectite, and the 
Court would have to be satisfied that she did 
not know. In this connection the evideroe 
of Kbub Lai would have to be further con¬ 
sidered, es wel T , perhtpa, as that of other 
witnesses for the plaintiffs. 

For these reasons tfce'r Lordships deem 
it UDneeeesary to express any opinion upon 
this contention, and upon the whole, they will 
advise His Majesty that this appeal should 
be dismissed with ooe(s. 

N. K. & N. H. 

Af>reil dismissed. 

Solicitors for the Appellants.—Meeerr. 
Truefitt and Francis. 

Solicitors for (he Respondent*.—Messrs. 
Bartow , Eogers and Neville. 


CALCUTTA HIGH COURT. 

Appeal from Original Order No. 81 of 1921, 

April 15, 1921. 

Present :—Sir Lancslot Sanderson, Kt., 
Chief Justice, and Mr. Justice Rishardeon. 
SARAT CHANDRA SARKAR— 
Defendant—Appellant 
versus 

MAIHAR STONE and LIME Co., 

Ltd.—Plaintiff'Respondent. 

Letters Patent (Cal.) cl. 15 —Order setting aside 
abatement if “ judgment ” -Civil Procedure Code 
(Act V of 1908;, 0. XXII, r. 9 (2) ^3;— Abatement, 
when set aside. 

A decision setting aside an abatement ia a “judg¬ 
ment” within the meaning of clause 15 of the 
Letters Patent and is appoalablo. [_P- ool. *•] 

An abatement ought not to be set aside as a 
matter of course or lightly. Tho plaintiff must 
satisfy tho Court that ho had a sufliciout cause for 
not applying in time to set aside the abatement 
and bring a legal representative of the deceased de¬ 
fendant on the record, [p. 918, col. 2; p. 919, col. 1.] 

Appaal from an order of Mr, Justice 
Pearson. 

Mr. N. N. Sircar , for tha Appellant. 

Meaars. Langford Jamie and B. K . Qhosh , 
for the Respondent. 

JUDGMENT. 

Sanderion, 0. J.—-This is an appeal from 
the judgment of my learned brother Mr. 
Justice Pearson, whereby he seb aside tha 
abatement of a suit and directed that tha 
record be amended by substituting 8arafe 
Chandra Sarkar for the original defendant, 
Jadu Nath Sarkar, who has died. The learned 
Counsel, Mr. Langford James, took a preli¬ 
minary objection that there was no right of 
appeal in respect cf this judgment, but our 
attention was drawn to an uoraported 
decision of this Court in Padmabati y. TuUi 
Munjuri Vebi (Appeal No. 16 of 19*8, deeided 
on the 18th June 1918) to whith I was a 
party, the aotual deeision beiog given by my 
learned brother, Mr. Juitios Woodroffe, end, 
when Mr, Lmgford .James had read that 
decisioo, he agreed that he oould nob farther 
•ontend that there was no right of appeal. 

This case is one whish I hops is out of th# 
ordinary ; and, in order to substantiata that 
remark, it is necessary for me to refer to 
e mi ma f etial dates The suit was filed on 
the 1st of September 1916—we were in. 
formed that it was a tu't to recover 
a sum of about Rs 1,900 whish is alleged 
to have been due to the plaintiffs in respect 
of goods sold and delivered. The suit wm 
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o! a simple nature. The written statement 
was filed after •onsiderable delay on or about 
the 2nd of June 1917. No steps were taken 
by the plaintiffs in this suit with the result 
that on the 22nd of December 1920, more 
than three years after the written statement 
had been filed, the case was put into the 
Special List by the officials of the Court to 
be disposed of by the learned Judge on the 
Original Side. It was alleged on behalf of 
the plaintiffs that it was then discovered 
that the defendant was dead ; and, according 
to the evidence which was pnt in on behalf 
of the plaintiffs, it appears that, in conse¬ 
quence of an enquiry which was made, it was 
ascertained on the 26th of December 1920 
that the defendant had died on the 24th of 
December 1918, leaving him surviving, 
Sarat Chandra Sarkar, his only heir ar.d 
legal representative. It appears from the 
affidavit which was put in on behalf of the 
defendant, that an application was made on 
behalf of H. P. Moitra, on the 4th of 
January last, for an extract from the Death 
Begister showing the death of the defendant, 
ftnd that a certificate was obtained on the 
5th January, so that it is clear that the 
plaintiffs knew on the 26th of December 

1920, that the defendant had died on the 
24th of December 1918 acd they got the 
certificate on the 5th of January 

1921. On the 22cd of December 1920 
the learned Judge made an order that, in 
view of the fact that the Attorney for 
the plaintiffa had stated that the defendant 
was dead, and as be was taking steps to obtain 
substitution of the heirs of the defendant, 
the learned Judge directed that the case 
should appear in the list on the 12th 
January 1921 and that the plaintiffs’ 
Attorney should then state what steps he 
had taken. The plaintiffs’ Attorney took 
no steps ; and, when the case again came 
in the list, on the 12th of January 1921, 
the learned Judge made an order that an 
application for revival should be made with¬ 
in a month aDd that in default the suit 
should be dismissed with costs. Even then 
the plaintiffs did not comply with the 
order, because it was not until the 12th 
of February that a notice was issued on 
behalf of the plaintiffs, addressed to the 
Attorney for the defendant on the record 
and also to Sarat Chandra Sarkar, suoh 
notice stating that an application would be 
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made on the 15th of Febrnary, that the 
abatement should he set aside and that 
substitution should be effected; so that, even 
after the 26th of December, it seeme to me 
that the plaintiffs were guilty of unexplain¬ 
ed delay and neglect. In order to com¬ 
plete the story, I must give two or three 
other dates. The defendant died on the 
24th of December 1918, and by reason of 
Article 177 of the Limitation Act, the 
suit abated on the 24th of June 1919. 
The plaintiffs, by reason of Article 171, 
had 60 days from the 24fch of June 1919 
within which they might make an ap¬ 
plication to set aside the abatement. No 
such application was made aDd the time 
expired on the 24th of August 1919. There¬ 
fore, the time for making an application 
to set aside the abatement had expired. 
It was necessary, therefore, for the plaint¬ 
iffa to show, in these circumstances, that 
they had sufficient cause, within the mean¬ 
ing of section 5 of the Limitation Act, 
for not preferring the application within 
such a period. Assuming for the sake of 
this judgment, though I am not wholly 
satisfied about it, that the plaintiffa could 
get over that difficulty and that the learned 
Judge was right in entertaining the appli¬ 
cation, the plaintiffs had then to show under 

p. 9, that they were prevented 
by sufficient cause from continuing the suit. 
That means, in my judgment, that the 
plaintiffs had to satisfy the Court that 
there was sufficient cause for not applying 
in time to bring the legal representatives 
of the deceased defendant on the record. 
Ignorance of the death of the defendant 
up to the 22nd of December 1920, stand¬ 
ing by itself, might be a sufficient caupe. 
But, in my judgment, the death of the 
defendant having occurred in December 
1918, it is clear that if the plaintiffs had 
shown the smallest diligence in prosecuting 
this suit in the ordinary way they must 
have discovered earlier than December 
1920, two years after the death, the fact 
that the defendent wss dead. In my 
judgment, the plaintiffs have failed to satisfy 
me that they were prevented by sufficient 
cause from continuing the suit within the 
meaning of O. XXII, r. 9. 

For these reasons I am of opinion that 
the order which the learned Judge made 
setting aside the abatement and enbetitu - 
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ing fcbe defendant's oon I° r defendant 

ought not to hava baen made. The facts 
of thi 9 ease are so extraordinary that, 
although I have great respect for the opi¬ 
nion of the learned Judgp, I am f Dried to 
the oonelaaion that this appeal must be 
allowed. 

The result is that the learned Judge s 
order is set aside, including the order 
that the cists of the application should 
be costs in the causa, and the plaintiffs 
application is dismissed. The plaintiffs 
must pay the costs of S&rat Ohaodra Sarkar, 
of the application before Mr. Justice Pearson 
and of this appeal. 

Richardson, J.—I agrae. When a suit has 
abated, the setting aside of the abatement de¬ 
prives the party in whose favour the abatement 
operatep, of a valuable right. This, I under¬ 
stand, is why a decision which sets aside an 
abatement is a “judgment” within the 
meaning of clause 15 of the Letters Patent 
and, therefore, appealable. For the sam9 
reason an abatement ought not to be set 
aiide as a matter of course or lightly. 
I am not of course mggesting for a mo¬ 
ment that the learned Judge in the pre¬ 
sent case has made the order appealed 
from as a matter of course or lightly, 
but when all the facts are stated, as my 
Lord has stated them, it seems to me 
that Pearsor, J., in confining himself to 
the somewhat narrow ground covered by 
the affidavits of the partiei and in leaving 
out of account the deplorably d latory con¬ 
duct of the suit by the plaintiffs, has 
omitted to consider the question which 
arises under clause (3) of r. 9 of O. 
XXII. Under clause (2) of the rule, the 
plaintiffs had to satisfy the Court that 
they were prevented by some sufficient 
cause from continuing the suit within the 
period allowed by Article 177 of the Sche¬ 
dule of the Limitation Act. Under clause 
(3) the plaintiffs had to satisfy the Court 
that they bad sufficient cause for not 
making the application to set aside the 
abatement within the period allowed by 
Article 171. The application wac made 
long after the expiry of the latter period 
and, in my opinion, no sufficient cause has 

been shown for the delay. With great 
itoepect, therefore, to the learned Judge I 
agree that the appeal should be allowed. 

H. k.* • • • Appeal allowed. 


LAHORE HIGH COURT. 

Sioond Civil Appzal No. 2456 or 1919, 

February 20, 1920. 

Present :—Mr. Justice Broadway. 
DIWAN OH AND— Difemdakt— 

Appellant 

V6T8U8 

BISHEN D 4S— Plaintiff— Responding 

Hindu Law—Joint family—Separation between sons 

_ -Arbitration—Mother not party—Maintenance 

allowed to mother instead of share — Mother , whether 
bound-Contract—Enforcement by third person 
deriving benefit—Heir of third person, position of— 
Contract Act (iX of 1872), s 37 —Appeal, second— 
Question of law, new. 

In a joint Hindu family consisting of a mother, 
her son and a grandson by a predeceased son, the 
last two wishing to separate, referred the matter to 
arbitration, and under the award which followed, 
divided the property among themselves, undertaking 
to contribute equally a certain sum for the main¬ 
tenance of the mother. The latter did not recognise 
this arrangement and lived for the rest of her life 
with her son. On her death, the latter, as the heir 
to his mother’s stridhana, sued the grandson for the 

arrears of maintenance: ..... 

Held (I) that the mother being entitled to a 

third share under Hindu Law and being no party 
to the arbitration, was not bound to acoept the 
maintenance allotted to her ; [p 920, ool. l.J 

(21 that the mother not being privy to the 
contract of arbitration could not have brought a 
suit for the maintenance allowed to her under it; 

[p. 920, col. 1.] 

(3) that, therefore, her son was debarred from 
suing for the same under section 37 of the Contraot 

Act. [p. 920, ool. 1.1 . _m T j r\ 

Mangal Sen v. Muhammad Hussain, 27 Ind. Gas. 

737; 37 A. 116; 13 A. L. J. 73, followed. 

A now point can be raised for the first time m 
seoond appeal provided it is purely a question of 
law which arises out of the findings of the Courts 
below and is not affected by any facts outside those 
findings, [p 921, col. 1.] ^ „ 

3fa Lay v. Tun Shioe, 61 Ind. Oas. 538; 10 L. B, B. 
10; 12 Bur. L. T. 75, referred to. 

Second appeal from a decree of the Distriot 
Judge, Amritear, dated the 20th October 
1919, reversing that of the Munsif, First 
Glass, Amritsar, dated the 31st March 1919. 
Lala Hargopal , for Lala Fakir Qhand % for the 

Appellant. 

Dr. O . O. flarang, for the Respondent. 

JUDGMENT.—The faots giving rise to 
this appeal are these. One Duni Ohand, 
an Honorary Magistrate and a man of some 
wealth, died leaving him surviving a widow, 
Musmmat Parbati, a son Biehen Das and a 
grandson Diwan Ohand. Diwan Chand was 
the eon of Hari Ohand, a deceased son of 
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Dani Cband. Bishen Das and Diwan Chand 
apparently desired to separate their 
shares. Admittedly, on a partition of the 
estate, Musammat Parbati was entitled to 
one-third. Bishen Dis and Diwan Chand, 
however, drew up an agreement referring 
the matter to certain arbitrators who were 
aeked to lartition the property. Oa the 
20th April 1915 the said arbitrators gave 
their award. Bishen Das and Diwan Oband 
each received appre ximately half of the 
estate left by Dani Cband and the aibi- 
trators direoted that a sum of lie. 50 
par mer sem was to be paid to Musammat 
Parbati as maintenance. Diwan Ohand had 
to pay Rs. 25 a month oat of this, and 
as Bishen Das was in postession of a 
honBB which had been left undivide d in 
which Dewan Chand had a half ahara, it 
wac arranged that Bishen Das should pay 
Rb. 10 per mensem as rent, this snm being 
paid to Musammat Parbati towards Diwan 
Cband’s contribution for her maintenance. 

On the 23rd May 1915 Diwan Chand 
Bent a money-order for Rs. 180 to Musammat 
Parbati. This amcuDt was fer maintenance 
for one year at the rate of Rs. 15 per 
mensem. The money-order was refused. 
Again, on the 29th June 1916, and later 
on the 17th June 1917, money-criers for 
Ra. 90 and Rs. 75 were sent by Diwan 
Ohand but on eich occasion were 
refused by Musammat Parbati. It should be 
noted that Musammat Parbati was living with 
her boh Bishen Das and that she had not 
been a party to the reference to the arbi¬ 
trators. Diwan Ohand appears to have 
credited the amounts remitted by him, 
and refused by Musammat Parbati, t,o 
Parbati s account in bis account-books. 
Musammat Parbati died and after her death 
Dewan Ohand eusd Bishen Des for the 
rent of the joint house, t»•., Rf. 10 per 
mentem which Bishen Dae should have 
paid to Musammct Parbati but apparently 
did not. Diwan Ohand obtained a decree. 
After this Bishen Das instituted the pre¬ 
sent suit for Re. 60J, being the amount 
payable to Mus mmat Pitrbati by Diwan 
Cband for a period of two yean and eight 
months at the rate cf Rs. 25 per mensem. 
He alleged that this snm represented the 
arreais of mainteDauee due to Musammat 
Prafcati arid that as etch meintencnce 
had formed her UUidMn he, as her sod. 
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had succeeded to it. Diwan Ohand pleaded 
that his grandmother had, out of love and 
affection fer him, remitted the money due 
by him for her maintenance and that, there¬ 
fore, no decree should be passed. The Trial 
Court dismissed the cnit, holding that Mus im* 
mat Parbati had waived her right to main¬ 
tenance, acd Bishen Dis preferred an appeal 
to the Diet riot Judge at Amritsar, who, 
oamo to th6 conolasion that there had been 
no waiver on the part of Musammat Parbati 
of her right to reedive maintenance from 
Diwan Ohand and that her refnsal to 
accept the phoney-order?, referred to above, 
was due to the fact that she wai dissatis¬ 
fied with the award and wanted a larger 
share in the property. He accordingly 
decreed the plaintiff's suit. Against this decree 
i.iwan Chand has now preferred this 

second appeal to this Court and on hie he- 
half I have heard Lala Har Gopal while 
Dr. Gokal Chaod Narang has appeared on 
behalf of Bishen Das. 

Lala Har Gopal’s contention wai that 
inasmuch as Musammat Parbati had refused 
to receive the moneys s:ot to her, her 
refutal amounted to an assertion on her 
part ihat she did loS accept the arrange¬ 
ment made by the arbitrator! and was 
olaimirg her one-third share. He 
pointed cu< that the faot that Bnhen Dae 
had not paid her the Rj. 10 per mensem 
that be had undertaken (o pay on be¬ 
half of Diwan Ohand was a further in¬ 
dication of Mvsimmat Parbati’s intention 
to claim share in the estate and not to 
accept maintenanca in lieu thereof. He 
also drew attention to the fact that a 
tfDgiam purporting to have been sent by 
Musammat Parbati shortly after the last 
money-order had been refused showed that 
she was contemplating a suit for her one- 
third chare. Reference was made to S 9 otion 
37 of the Indian Contract Act and Mongol 
Stn v. Muhammad Hussain (1) and it was 
argued that inasmuch as Musammat Parbati 
could not have sued fer maintenance herself, 
her son could not now eus for arrears. 

In Mangal Stn v. Muhammad Hussain (1} it 
was held that where on a lease of certain 
laud the lessees undertook, as between 
themselves az.d their lee or, to ba respon¬ 
sible for the payment to the Z»mindaie 

(1) 97 lad,. C*b 737j 87 A, 115; 18 A, L, J. 7A 
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of certain earns which the lessor was pri¬ 
marily boaod to pay, the Zemindars soald 
not enforse this covenant against the 
leasees. It was thus contended that the 
learned District Judge, having found that 
Mutammat Parbati had refused to accept 
the maintenance provided for her by the 
award because she desired to obtain her 
one-third share in the entire property, he 
should have held that the suit by the 
plaintiff was not oompetent. Dr. Gokal 
Ohand Narang urged that this was entirely 
a new point which could not be raised 
as it had net been urged in the Ooarts 
below. To this Lala Har Gopal replied that 
the point was not a new one but arose 
out of the facts that had been stated in 
the pleadings, the facts being that, under 
the award to which Musammat Parbati 
was cot a party sbe bad been allowed a 
certain som as maintenance wbiah sum 
she had refused to aoiepft. He contended 
that the mere fact that his elient alleged 
that the refnsal to ccrept this maintenance 
was due to love and affection did not 
affect the issue. In any event, be argued 
that it is a pure question of law ati ing out 
of the findings of the Ooarts below and 
ooe which was patent on the record. Ma 
Lav v. Tun Shve (2) was cited as 
authority. In that ease it was held that a 
new point conld be raised for the first 
time in second appeal provided it was 
partly a question of law whiob arose out 
of the findings of the Courts below and 
was not affected by any facts outside the 
findings. Dr. Gokal Ohand Narang son- 
ceded this but urged that the new point 
of law should have been mentioned in 
the gronnds of appeal in order that the 
other side might have notioe of it, and 
pointed oot that there was no mention 
of this new point in the grounds of 
appeal to this Court, at any rate, in that 
form. It seems to me, however, that 
gionnd No. 2 of the grounds of appeal 
to this Court sovers this point and there 
it is nrged that Mutammat Parbati having 
refused to receive the maintenance the 
plaintiff was not entitled to maintain a 
suit for the recovery of arrears of such 
maintenanoe. It ref mi to me that Lala 
Har Gopal’s contention is correct and that 

(2) 61 Ind. Oaa. 568» 10 L, fl. R. 10; 12 Bur, L. T, 75. 


there is force in his argument. Mutammat 
Parbati was not bound by the reference 
to the arbitrators; she was not, therefore, 
bonnd to accept maintenance, being entitled 
to a definite share in her hnsband’s 
estate. It also appears clear, having re¬ 
gard to the authority in Mangal Sen v. 
Muhammad Sustain ( 1), that sbe could not 
have maintained a suit against Diwan Ohand 
nnder that award for her maintenance 
and that, therefore, Biehsn Das who claims 
as her heir cannot maintain this suit for 
arrears. Dr. Gokal Ohand then urged that, 
in any event, bis client could claim con¬ 
tribution from Diwan Chand inasmnch 
as Musammit Parbati had been living with 
him and had been maintained by him 
during the pariod in question. The sait, 
however, is not for contribution, and inas- 
mneb as Musammat Parbati was not entitled 
to a share in the estate and had not 
agraed to maintenance in lieu thereof, I 
am unable to hold that the nature of the 
suit can now bs changed 8) as to make 
the suit for arrears of maintenance one 
for contiibution. 

In these circumstances, I must! accept 
the appeal and, setting aside the order of 
the lower Appellate Uourfc, restore that of 
the Trial Court dismissing the suit, la 
the circumstances, however, I leave the 
parties to bear their own costs. 

N. H. 

Appeal accepted. 


PRIVY COUNCIL. 

Appeal prom the Calcutta Hiatf Court. 

December 15, 1919. 

Pressnt :—Viscount Finlay, Lord Sumner, 

Lord Parmoor and Lord Justice Clerk, 
Thr BAST INDIAN RAILWAY 
COMPANY— Appellants 

versus 

Major ANDREW TORTON 
KIRKWOOD—RBaroNDith*. 

Burden of proof, question oj—Question not material 
after evidence of both parties is out — Witnesses 
credibility of—Shifty witnesses—Demeanour in witness - 
box —Trial Judge's impressions . 
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However important the question of the burden of 
proof may be in the early stages of a case, after 
all the evidence is out on both sides, it must 
be looked at as a whole, and tbe truth of the occur- 
rence must be inferred from it. [p. 922, col. 2.] 

The statement of a shifty witness that he was 
not at a given place, is not of itself proof that he 
was. [p, 923, col. l.J 

When a Trial Judge disbelieves witnesses on 
grounds conneoted with their demeanour in the 
witness-box and the impression they produced upon 
him, effect shoald, in the absence of anything to the 
contrary, be given to the view formed of the witnesses 
by the only Judge who saw and heard them. [p. 
923, col. 1.] 

Appeal from a judgment and detree of the 
High Court, (air Lancelot Sanderson, C. J., 
Woodroffe and Mookerjee, JJ ), dated 29th 
Augnst 1917 reversing a detree of the Dis¬ 
trict Judge of Patna, dated 12th May 1913. 

4 

Sir John Simon , K. 0., and Sir William 
Qarth % for the Appellants. 

Mr. F, Baden Fuller , for the Respondent. 

JUDGMENT. 

Lord Somber. —No question of law is 
involved in this ease nor are the facts in 
themselves of an cut of the way kind, but 
in the Courts below they have led to great 
differences of opinion. It has been common 
ground that the burden of procf was on 
the appellants, except as to the question of 
damages, though before the trial the Dis¬ 
trict Judge made an order that the plaintiff 
should give bis evidence first on all issues. 
On appeal much stress was laid on th's 
error. The District Judge is said to have 
been led by it into misconceptions as to 
the truthfulness of the plaintiff’s witnesses, 
to have thought that the plaintiff must 
fail if his witnesses were not believed, to 
have been provoked by the conduct of the 
plaintiff’s case into kelieving the wrong 
Bide, and, having gone to 6ee the site of 
the accident for himself, to have mentioned 
what he saw in his judgment, which was 
not evidence. In the view of some mem¬ 
bers of the High Court, these matters 
seem to have gone some way to the re¬ 
versal of his judgment, even though it 
turned largely on his view of the demean¬ 
our of witness called before him on a 
pure question of fact. 

Their Lordships are of opinion that these 
strictures do tbe learned Trial Judge less 
than justice. Perusal cf his elaborate and 
detailed judgment shows that, when he came 


to weigh the evidence, his mind was fully 
alive to the true aspect of the burden c# 
proof, and that his reasons for giving 
credence to some witnesses and not to 
others are jadfcial and clear, and give no 
ground for saying that his conclusions of 
fact are “vitiated’* (per Woodroffe, J.) by 
any error of law as to the harden of proof. 
They fiod no misdirection of himself in 
bis judgment; they acqnit him of any 
suspicion of bias, and if, in the course of 
an arduous trial which lasted sixteen days, 
he made any observations of too severe a 
character (which they by no means are 
inclined to affirm), ihey were not 
made withont provocation and had no effect 
npon his judgment. Their Lordships cannot 
find that the order criticised worked any 
injustice to the plaintiff in substance, and 
in general litigants consider that they gain 
an advantage by having the first word and 
the last. 

On the other hand, their Lordships think 
that s)me portions of the judgments of 
the members of the High Court, who thought 
that the judgment of the Trial Judge 
ought to be reversed, were unduly inflienc- 
ed by consideration of the question of tbe 
burden of proof. However important this 
question may be in the early stages of a oase, 
after all the evidence is out on both sides, 
it must be looked at as a whole, and the 
truth of the occurrence mast be inferred from 
it. The judgments in question have not 
sufficiently observed this. 

Two questions have been discussed, one 
How came the rail to be displaoad?” the 
other, Why was not the displacement seen 
in time?” Upon the first, the great con¬ 
trovert was whether any eervants of the 
Railway Company were on the spot at all 
when the rail was taken out. The time 
when this was done, could be determined 
within narrow limits, for trains had pas¬ 
sed over the spot in safety down to about 
4 a. m., and the time of the accident was 
fixed at 5-38 a. m., or thereabonts. The 
removal of tbe rail in itself was, to say 
the least of it, equally consistent with 
sabotage by strangers as with negligent 
conduct of the Company’s own men. The 
defendants gave a considerable quantity of 
credible evidence to show that in ordinary 
course their gangs of linesmen would not 
assemble for tbe day’s work till after this iinie, 
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ftnd bo far from this being contradicted, the 
plaintiff’s oase assumed this to b 9 so, for aa 
ingenious bat hardly convincing attempt was 
made to show that on this particular day 
all the men mast have been independently 
misled as to the time by the passage of 
a special train, although the slate of the 
light would have told them plainly that 
they ware getting up and goiag to work 
needlessly early. The coolies themselves 
were sailed and denied that they were on 
the line at the material time at all. Sone 
of their tools were fonnd slope to the ssene 
of the accident, and they denied the 
identity and ownership of these tool*: 
This falsehood is capable of being explained 
without necessarily assuming that nothing 
that they said was trne, bat let it be 
that their evidenoe was wholly untrust¬ 
worthy. The statement of shifty witnesses 
that they were not at a given place, is nob 
of itself proof that they were. The plaint¬ 
iff accordingly Balled witnesses, who swore 
to having seen these men on the line at 
the critical time and place, bat the learned 
Trial Judge disbelieved them on grounds 
conceited with their demeanour in the 
witness-box and the impression they pro¬ 
duced on him, and nothing in the record 
shows that effect should not be given to 
the view formed of these witnesses by the 
ODly Judge who saw and heard them. 
There remains the question of th9 tocli. 
In the High Ooart D. Obatterpe, J., speaks 
of this incident as famishing “fcbe key to 
the whole situation.*' Its importance great¬ 
ly depez.de on its significance, and unless 
its nataie i9 sash as to point with reason¬ 
able probability to the presenoe of the 
railway cmlies at the place where the 
rail was removed at or just before the 
time when this was done, the .incident is 
not of great signiBcance. One hypothesis, 
namely, that the tools were accidentally 
13ft behind when the mm left work the 
evening before, m\y bs set aside for they 
ought not to have b:en left behind, and 
the man responsible for them said that 
he locked them np in their box and kept 
the key. Next day the box with its look 
was iatao\ and mos v » of the tools were in 
it, bnt the three tools ia qaeetioa were found 
on the lin». There doej not appear to 
have baen anzbbijg e.’njolar abmt this 
box or its look. That it might have b»ea 


unlocked with another key if it ever was 
really looked at all is not in itself an 
extravagant hypothesis, and the evidenoe 
does not exclude it. Even if the train 
wreckers obtained the key by the conniv¬ 
ance of one of the Railway Company’s 
coolies, that does net show that the removal 
of the rail whioh caused the aoiident was 
the work of persons for whose act in so 
doing the Riilway Company was responsi- 
ble. The incident of the tools would un¬ 
doubtedly be very material as corrobora¬ 
tion of trustworthy evidenoe that the 
Railway Company’s ooolies took out the 
rail, but if the evidence of this essential 
fact fails because the witnesses are unworthy 
of cod it, there is nothing for this corro¬ 
boration to operate npon. 

The plaintiff’s theory was that the de- 
fondants’ gang of ooolies, having assembled 
at an exceptionally and needlessly early 
hour, proceeded to their work at the place 
of the accident turning a deaf ear to a 
tamasha , whioh was proceeding at a 
neighboaring village, and then began to re¬ 
move the rail ; that then they thought 

better of it and, without waiting to turn 

and re-place the rail, whioh was what they 
were there to do, returned to the tsmishi, 
and took their chance that no unexpeited 
aud unscheduled train would appear on the 
scene. It 19 trae there was each a 

tamasha, for puja with a nautch in honour 
of the sno was being performed at the 

time in question, but the evidence that the 
ooolies came there after first going along the 
line and removing the rail did not satisfy the 
Trial Judge, and his conclusion in this 
respect does not seem to be open to se- 
rioae oritioism. The theory laboured under 
obvious difficulties but they need not be 
dwelt upon, for the necessary foundation 
of fact was never laid on which such a 
theory might have been successfully reared. 
Upon this part of the sase their Lordships 
are in agreement with the Judges who 
were in a minority in the High Court, 
and, although it was for the Railway Com¬ 
pany nnder the circumstances of each an' 
asoideat on their line to acquit themselves 
of responsibility, think that on a review of 
the whole of the evidence they succeeded 
in doing so. They established that at the 
mitirial time their ooolies had no occasion 
to be at this spot at all, aud in any case 
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ought not to have removed a rail, and the 
evidence with which the plaintiff met this 
prima fade answer, that they actually were 
there nevertheless, was not believed by the 
Trial Judge, who was best qualified to 
appraise it. 

The second point, that there wa3 a bad 
look-out on the engine, was presented at 
the trial in a somewhat peouliar way. 
There was a good deal o! evideme about 
it, and it cannot be said that enough 
foundation was not laid to enable the pnint to 
be developed on appeal, but the fact remains 
that at the trial the cass was not presented as 
a ease of bad lcok-out failing to prevent the 
accident, but the driver’s conduct was treated 
as evidence going to the previse state of the 
light, and, therefore, to the presise time 
of the occurrence, corroborateg the plaint¬ 
iff’s ease that the defendants’ soolies re¬ 
moved the rail. One may be surprised that 
a separate case of bad lookout was not 
fought, but it was not. Perhaps the 
plaintiff’s advisers, being fully informed of 
the local oiroumstanees, detided not to 
raise the cintention that the abaense of the 
rail tonli have been seen far enough off to en¬ 
able the train to be stopped in safety. Other¬ 
wise they ought in fairness to have put to 
the engine driver and fire man the plain 
question, whether they were not negligent 
in failing to see that the rail was gone in 
time to stop the train. Suggestions were 
made that the engine was oat of order, in 
some way that would prove negligense caus- 
ing the accident, and that the speed was 
excessive, bat clearly both broke down. 
Their Lordships are unable to agree with 
those members of the High Court, who son- 
tidered that the oondition of the engine 
and the failure to pull up in time, established 
liability. ; 

The ease is no doubt one of complexity in 
its details, and presents in very full measure 
the evidentiary difficulties which attend all 
accident cases and particularly Indian accident 
oases but, in spite of the sharply divergent 

opinions expressed in tie High Court which 

tbeir Lordships have been mush assisted in 

appreciating by the fullness with which they 

have been stated and maintained, they are 
of opinion that the judgment of the Trial 
Judge was right and ought to be re-tore^ 
Tbeir Lordships will a.oordiogly humbly 
adrise Hi. Majesty that the appeal should 


be allowed with oats here and below, and 
that the judgment in favour of the plaintiff 
should bs set aside and that judgment should 
be entered for the defendants. 

W« C| A% 

Appeal allouei . 

Solicitors for the Appellants.—Mesirs. 
Freshdelh and Le\te. 

Solicitors for the Respondents.—Messrs. 
Light and Fulton, 


LAHORE HIGH COURT. 

Second Civil Appial No. 2534 of 1919, 

Febraary 23, 1920. 

Present :—Mr. Justice Abdol Rioof. 

HA.R KISHEN SINGH—DsFEMDiNr— 

Appellant 

tersus 

KA.LA RAM — Pliintiff and WASU RAM, 

MINOff, ON DIR THI Gu ABDIAM S31P OF T8B 

AHLMAD OF THB MUNSIF’3 COURT, 
JHANG—Dbfbndint—R eap >mdints. 

Qurdians and Wards Act (VIII of 1890,), s. 29 Sale 
by guardian of minor’s property—‘Permission of Court — 
Punjab Pre-emption Act ([ of 1913J, s. 3 (5J (*) t 
application of. 

In the case of a sale by the guardian of a minor's 
property where the terms of the sale are settled 
between the parties privately bat in order to com¬ 
plete it permission of the Court is obtained under 
section 29 of the Guardians and Wards Act, the sale 
is completed by the guardian privately and cannot 
be said to have been effected in pursuance of an 
order of a Civil Court, Clause 6 («) of section 3 
of the Punjab Pre-emption Act prohibiting a claim 
for pre-emption does not, therefore, apply to a oase 
like this. [p. 925, cola. I & 2 ] 

Piare Lai v. Qaneshi Lai, 1 Ind. Cas. 474; 43 P. 
R. 1909; 41 P. W. R. J999; 72 P. L. R. 1909, 
distinguished. 

Ahmad Jan v Kishen Chand, 52 Ind. Cas. 337; 1 L. 
L. J. 101; 93 P. L. R. 1919; 73 P. W. R. 1919, followed. 

Sacond appeal from the deiree of lha 
District Judge, Jhang, at Sargodha, dated 
the 4th June 1919, confirming that of 
the Muosif, First Class, Jhang, dated the 
4th February 1919. 

Bbagafc Govind Das, for the Appellant. 

Mr. Bhagat Bam Puri , for the Respond¬ 
ents. 

J UDGMENT.—This is a second appeal 
in a pre-emption suit. The property sold 
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belonged to Wasu Ram, minor, defendant 
in the oise. His guardian proposed 
to sell it to the defendant No. 1, Har 
Kishen Singh. The property was under 
mortgage. What wa», therefore, propoeed 
to be sold wa=» the eqaity of redemption 
in the property. Having settled the terms 
of the proposed sale, the guardian made 
an application under section 29 of the 
Gnardains and Wards Act for permission 
to execute a sale-dead. The permission 
was granted and the sale-deed in ques¬ 
tion, dated the 25th of November 1916, 
was executed and registered. The plaintiff 
thereupon instituted a suit for pre emption. 
One of the pleas raised in defence was that 
nnder the Punjab Pre emption Aot I of 1913, 
a suit for pre-emption was not maintain¬ 
able, Section 3, olanee 5 (a) was relied upon in 
support of this contention and it was argued 
that inasmuch as the sale was effected in 
pursuance of ao order of a Civil Court, the 
claim of pre emption was prohibited nnder 
the said clause, The Court of first 
instance held that the sale was effected 
privately on a permission being obtained from 
the Court aod the suit was, therefore, not 
barred. On appeal by the defendant vendee 
to the lower Appellate Court, the decree of 
the first Court was upheld. Defendant has 
HOW come up in second appeal to this Court, 
and the only question which requires deci¬ 
sion in this oase is whether the suit is 
prohibited under section 3, clause 5 (a) of 
the Pre-emption Act. It oannot be said that 
it was a tale in execution of a decree for 
money but it is contended that it is a sale 
in execution of an order of a Civil Court. 
In my opinion there is no force in this son- 
tention. According to the plain wording 
of clause 5 (a), the present sale oannot be 
said to have been effected in obedience of 
any order of the Court. The tei ms of the 
Bale were settled between the parties private¬ 
ly, but as to complete a Bale on behalf of a 
minor permission had to be obtained under 
section 29 of the Guardians and Wards Act. 
It was, therefore, obtained by the guardian 
and the sale was completed by the guardian 
privately in favour of the vendee. On behalf 
of the appellant the case of Fine Lai v. 
Qaneshi Lai (1) wa9 relied upon. That was 


(1) 1 Jnd. Caa. 474; 46 P. E. 1909; 
1909; 72 P. L. E. 1909, 


41 P. W. 



a oase in which a right of pre-emption was 
claimed on a sale having bean effeoled in pur* 
su8nte of an order by Court under section 
355 of the old Code of Oivil Procadare aui 
it was held in that case that the sale was in 
execution of an order of a Civil Court within 
the terms of section 3, clause 5 (a) of the 
Punjab Pre emption Aot, and consequently 
not open to a c’aim for pre-emption. That 
was clearly a case covered by the bar pro¬ 
vided under clausa 5 (a). Under the old 
Code of Oivil Procedure an insolvent judg¬ 
ment debtor could apply for a declaration of 
his insolvency. By section 351 of the Code 
it was provided that the Court being satisfied 
on the points mentioned in that section would 
declare the judgmeut-debtor an insolvent. 
By seotion 352 it was provided that “the 
creditors mentioned in the application, and 
the other persons (if aoy) alleging themselves 
to be creditors of the insolvent, shall then 
produce evidence of the amount and parti¬ 
culars of their respective pecuniary claims 
against him; and the Court shall by order 
determine the persons who have proved 
themselves to be the insolvent’s creditors and 
their respective debts ; and shall frame a 
schedule of such persons and debts; and the 
declaration under seotion 351 shall be deem¬ 
ed to be a decree in favour of eaoh of the 
said creditors for their said respective debts,” 
By seotion 356 it was provided that “the 
Receiver shall proceed under the direction 
of the Court to convert the property into 
money, etc , etc.” The sale nnder section 
35o, therefore, was a sale in execution of a 
decree and was effected in obedience to the 
direction of the Court. Such a sale beyond 
any doubt would come under seefcion 3. clause 
5 (a). The case relied upon, therefore, oannot 
be any authority in this case. 

On behalf of the respondent the oase of 
Ahmad Jan v. Kishen Ohand (2) has been relied 
upon. In that oase a eale was effected by the 
judgment debtor in virtue of a certificate grant¬ 
ed to him by the Executing Court uuder Order 
XXI, rule 83, of the present Oivil Procedure 
Code, and it was held that Bueb a sale was 
a private eale in spite of the fact that it 
ooold not become absolute until confirmed by 
the Court. In the present case even a sanc¬ 
tion of the Court was not made necessary by 
the order granting permission to the guardian 

. (2) 62 lud. Caa. 337; I L. L. J. IOJj 93. P. L. H, 
1919; 73 P. W. E. 1919. 
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to execute the sale deed. In my opinion the 
principle laid down in the ease relied upon 
by the respondent fully applies to the present 
case. The sale in this cise, as I have said 
above, was private sale and a olaim for pre¬ 
emption is not prohibited by seetion 3. clause 

5 («). 

, The decisions of the Courts below are right 
and the appeal must fail. I aaordingly 
dismiss it with eosts. 
n. h. & R. N. 

Appeal dismdseed, 

i 


PRIVY COUNCIL. 
v Appial from the OALCuTrA High Court. 

July 12, 1921. 

Present :—Vieeouot Haldane, 

Lord Atkinson and Lord Phillimore. 

The CORPORATION of CALCUTTA 
—Pli iktiffs—Appellants 

versus 

Thb CHAIRMAN of The COSSIPORE 
and OHITPORE MUNICIPALITY 
—Defendant—Respondent. 

Bengal Municipal Act (III of 1884), s. 101, 
proviso—" Machinery ,” meaning of—Water Reservoir 
and its supporting structure , whether “machinery.” 


The word “machinery” in the proviso to section 
101 of the Bengal Munioipal Act when used in 
ordinary language, prima jacie, means some mechani¬ 
cal contrivances whioh by themselves or in com¬ 
bination with one or more other meohanioal contriv¬ 
ances by the combined movement and interde¬ 
pendent operation of their respective parts generate 
power or evoke, modify, apply or direct natural 
forces with the objeot in each case of effecting so 
definite and specific a result, [p. 931, col. 1.] 

But the determination in a given case of what is 
or is not “machinery” must to a large extent 
depend upon the special facts of the case. [p. 931, 
ool. l:] 

A balancing tank into whioh water is pumped for 
distribution in the water mains of a Municipality 
together with the supporting structure of such tank 
is not ‘machinery.’ Cp* 931, col. 2.J 

Ohamberlayne v, Collins, (1894) 70L. T. 217 atp. 218s 
9 B. 3H and Auckland City Corporation v. Auckland 
Gas Co., Limited, 37 New Zealand Law Beport 1028, 


distinguished. 

Attorney-General r, Cory Brothers Co., (1921) A. 0. 
621, 00 L. J. Oh. 2211 125 L. T. 98; 86 J. P. 129j 19 L. 
a. R. 146| 37 T. L. R. 348, referred tv, 


Appeal from a judgment and decree of the 
Oaloutta High Court, dated the 18th Maroh 
1919, reported as 54 Ind. Oas. 337, reversing 
a deoree of the Subordinate Judge, Second 
Court. 24-Parganas. 

Messrs. Macmorran , K. 0Dunne, K . 0. and 
Mr. Latter for the Appellants. 

Mr. Konslam , K. 0 and Mr. Kenvoorthy 
Brown (with them Mr. De Oruyther , K. 0 ), 
for the Respondent. 

JUDGMENT. 

Load Atkinson. —This is an appeal against 
the deeree of the High Court of Judicature 
at Fort William in Bengal, dated the 18th 
Maroh 1919. 

The suit out of which this appeal has arisen 
was instituted in the Subordinate Court at 
Alipore by the present appellants against 
the present respondent. The question raised 
therein was whether the Oossipore and 
Chitpore Municipality had aoted ultra tires 
in assessing the Corporation of Oaloutta on 
an annual value of Rs. 25,000 in respect of 
a oertain holding described in the plaint, 

The Subordinate Judge answered this 
question in the affirmative and gave a deeree 
for the plaintiffs, the Corporation of Oaloutta. 
But his jadgment was reversed by the final 
deoree of the High Court above-mentioned 
whereby the suit was dismissed with eosts. 

The present appeal has been preferred by 
the plaintiffs, the Corporation of Calcutta, 
from this deoree, 

The appellants supply Oaloutta with water 
and for this purpose own two holdings of 
land, one situate at 71, Barraokpore Road, 
Tallah, on whioh there is now and has, for 
some time past, been a Reservoir and a Pump¬ 
ing Station. This pieos of land has beea 
aesessed as a separate holding for the pur¬ 
poses of the Bengal Munioipal Aet, 1884 
(Berigal Act III of 1884), and the other, aa 
adjoining bolding, No. 1, Khelat Babu’s 
Lane, situate about 380 to 400 feet distant 
from the Pumping Station and measur¬ 
ing about 16 bighas , 18 cottahs aud 5 
chittacks of land. It is with regard to the 
assessment of this latter pieae of land (here¬ 
inafter referred to as No. 2 holding) that 
this litigation has arisen. Both pieces 
of land are within the Munioipal bound¬ 
ary of the defendant’s Municipality (the res* 
pondent). 

The principal water-works of the appellants 
are situate at a place named Pulta, about 
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15 miles from Calcutta, and its prinoipal 
pumping: and distributing station is at 
Tallah ; the pump and engine-house are 
situate on the piete of land, called in this 
oase holding or lot No. 1, at 71, B&rrackpcre 
Road. On this latter plot a very large 
underground Reservoir has been constiuct- 
ed, from which the water is pumped into 
the mains at the rate of about 2,000,000 
gallons per hour. These pumps work con¬ 
tinuously, night and day. 

Lot or holding No. 2 is described in the 
appellants’ plaint as measuring about Id 
bighaa , 18 cottahs and 5 chit tacks , and hav¬ 
ing upon it an old stone masonry building 
measuring 30 by 20 feet, used as an out-cffice, 
and an overhead steel tank, resting on and 
supported by steel columns and girders. This 
tank is styled a balancing tank, and is capable 
of holding when full about 9,000,000 gallons. 
It is by pipes connected with the pumping- 
house. 

Before its erection the appellants endeavour¬ 
ed to send through their mains to Oaloutta 
a constant supply of water, as far as possible 
at an equal pressure. In addition to the 
pumps and underground Reservoirs at their 
main pumping station, they had a number of 
subsidiary pumps and Reservoirs at different 
places in or near the town. These subsidiary 
pumps only worked during the day time. 
This system of distribution was adopted in 
order to cope, if possible, with the difficulty 
presented by the extreme want of uniformity 
in the rate at whith water was used and con¬ 
sumed in Calcutta. During the hours of the 
morning, from 6 o’clock to 10 o’clock, the 
consumption in Caloutta amounted to nearly 
4 million gallons per hour, about twice as 
.much as the prinoipal pumps were capable 
of pumping into the mains; while during the 
afternoon and the evening so much less watsr 
was consumed in the town that the principal 
pumps, working as they did continuously, 
were able to supply what was sufficient. 
After the erection of the balancing tank the 
subsidiary pumps and Reservoirs were no 
longer used, and the following method was 
adopted in substitution for them to furnish 
Oaloutta with a constant and at all times an 
adequate supply of water. When the con¬ 
sumption in Caloutta exceeded what the 
pumps -could pump into the mains, the 
balancing tank was tapped by opening with 
(he hand a cook or valve on one of the pipes 


connecting the tank with the water mains 
Through this pipe the water flowed into the 
mains. Not only did it mingle with and 
increase the volume of the water already in the 
mains, but, by reason of the elevation of the 
tank the force of gravity acting on the water 
the moment it passed from the tank into the 
pipes, caused it to rush as it were through 
the pipe and increase the velocity at which 
the whole volume of water in the mains 
flowed toward the town. When the demand 
in the town bad decreased to less than the 
pumps could supply, a cook on another pipe 
connected with the tank was by hand opened 
and the unneeded surplns water was pump¬ 
ed back into the tank, replenishing it so as to 
raise the level of the water in it to what it 
was before the discharge of the morning took 
placs. Before the erection of this tank the 
holding No. 2 of the appellants wag, by the 
Commissioners of the Municipality, in exei ciee 
of their powers under the aforesaid Act of 
1884, assessed at the annual value of 
Rs, 1,053. 

After the erection of the tank with its 
supporting structure, which cost the appel- 
lants about 20 lakhs of rupees, they assessed 
this holding at the annual value of 
Rs. 1,27,030 on the basis of the cost of 
construction, and demanded rates to the 
amount of Rs. 1,462-5 3. On an objection 
being made by the appellants this assessment 
wap, in the month of August 1914, revised 
and reduced to Rs. 30,000, that bsing the 
yearly rent at which, according to* 'the 
respondent assessors, it might reasonably be 
expected to be let as it sto:d to a hypo¬ 
thetical tenant. On a further revision in 
March 1916, the assessment was on the 
same basis reduced to Rs. 25,000. It was 
not really disputed that the rise ' in the 
assessment from Rg. 1,053 to Rs. 30,000 
was due to the fact that the value of 
the tank and its supporting structure was 
not excluded from consideration. The ap¬ 
pellants contend that the tank and its 
supporting structure are, within the mean- 
ing of the third proviso of section 101 
of the Bengal Municipal Act of 18^4, 
“machinery,” and, being so, that the 
respondent was bound by the provisions olf 
that section to exclude them from con¬ 
sideration in making the assessment of 
lot No. 2, and that in taking them 
into consideration and thereby raising the 
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assessment they acted ultra vires . Seotion 

101 runs as follows :— 

“101. The gross annual rent at which 

any holding may be reasonably expected 
to let shall be deemed to be the annual 
value thereof, and each value shall ac- 
•ordiDgly be determined by the Commis¬ 
sioners, and entered in the valuation list : 

“Provided that, (except in the Darjeeling 
Municipality) if there be on a holding any 
building or buildings the actual eo9t of erec¬ 
tion of which oan be ascertained or estimated, 
the annual value of such holding shall in no 
case be deemed to exceed an amount which 
would be equal to seven-and-a-half par centum 
on such cost, in addition to a reasonable 
gronnd-rent for the land comprised in 
the holding : 

“Provided also that, where the ec'ual 
cost so ascertained Bhall exoeed odb lakh 
of rupees, the percentage on the annual 
value to ba levied in respaot of eo mnch of 
the cost as is in excess of one lakh of rupeas 
shall not exceed one-fourth of the percentage 
determined by the Commissioners under sec¬ 
tion 102 : 

"Provided further that in estimating 
the annual value of a holding under this 
section, the value of aDy machinery that 
may be on ench hold’ug shall not ba taken 
into consideration”. 

It thus results that the sole question for 
decision on this appeal is whether or not 
this balancing tank with its supporting 
structure is “machinery” within the mean¬ 
ing of the last proviso of this section. 
No definition of the term “machinery” 
is to be found in the Act. It is not an 
easy task to define its meaning. Perhaps, 
the consideration of wbat are the preciss 
functions whioh the tank and its supports 
respectively discharge may afford soma 
assistance. The supporting structure merely 
serves to give the tank elevation so that 
the water which is allowed to escape from 
it may have a fall. The same function 
would be discharged by any hillside into an 
excavation upon which a Reservoir was 
constructed at an adequate height above 
the houee or town which the Reservoir has 

to supply with water. 

Then as to the tank itself, what functions 

does it discharge ? It ia a receptacle for 
water. IA bolds the water that is poured 
into it as long as that is desired. It ia 


stationary. It does not move, nor do. any 
of its parts move, the one upon the other, 
Wbile water is in it the force of gravity 
acts upon the water ; but the strength and 
rigidity of its sides counteraot that force 
and prevent the escape or movement of the 
water. When this water is allowed to 
escape from it through a bole or holes in 
its side ioto pipes, the same force of gravity 
acts upon the water and pushes or draws it 
down the pipe?, bit this force of gravity 
acting on the UDimprisoned water is 
neither generated, modified, directed nor 
applied by the tank. The latter does not 
move anything automatically. If it ba 
a machine and its parts bs machinery* then 
it ia difficult to eea why 6vary Reservoir 
which holds the water that is poured into 
it and lets that water eaoape from it 
through an opening on its si la or bottom 
when that opening is not blocked up, is not 
equally a machine. 

With a view of showing that the tank 
was a machine or machinery, it wa3 urged 
on behalf of the appellants that the flow 
into the pipes of tha water allowed to 
escape from it regulated the course of the 
water in the pipes and kept up a uniform 
pressure. But the nature and character of 
the functions which a Rsservoir parforms 
cannot depend upon the work done by the 
water drawn off from it, or the nse to 
whioh that water is put. These functions 
remain the same, whether the escaped water be 
allowed to flow overland and irrigate it, or ba 
used to water roads, or to drive a dynamo 
for the purposa of lighting a house or houses 
with electric light. 

Section 6 of the aforesaid Ac*, no donbt, 
provides that holding means land held under 
one tills, or agreement and surrouudei by 
one set of boundaries, and farther provides 
that where two or more adjoining holdings 
form part cr pares! of the site or premises 
of a dwelling-house, manufactory, ware¬ 
house or place of trade or business, such 
holdiogs shall be deemed to be one hold¬ 
ing for the purposes of the Act, other 
than those mentioned in danse (e) ot 
its 85th section (t . e, the taxing of persons) 
and farther provides that holdings separat¬ 
ed by a road or other means of commu¬ 
nication are to bs deemed to ba adjoining 
within the meaniag of that section 
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Mr. Maomorran, as thoiT Lordship3 under¬ 
stood him, having ragard apparently to 
theae provisions, •ontended on behalf of 
the appellants thal in order to determine 
what was the true meaning cf the word 
“machinery,” as need in aeation 101 

of this Aet, the works and 
ereetion.i on the. two lota numbared 1 
and 2 respectmlf* should ba taken as 
a whole,' aud viewed as so many inter¬ 
dependent parka of ore macbanical unit, 
bit if that eontention were sound, the 
underground reaervoir, the r oof and wa *® 
of the erg-ine house, if not indeed the old 
. atone baildiog used aa on office, wou.d all 
h 3 covered by the word ma«hinery, quits 
as tompletely ai would the lank and its 
supporting struotura. The word mashinery 
ia often used in an entirely metaphornal 
aenEe, as in the phrase ‘ the ma.hinery of 
Government,” but, in thrir Lordships opt- 
nion, neither this engine-home nor this 
office .ould, atcordiug to the ordinary, nee 
of language, poesib'y b) held to bi ma- 
cbinery “ within the meaumg of this statute, 
while, on the other hand, if the tank and 
its supportB be mashinery, it is diffirult 
to nee why the underground reservoir is not 
aleo ■'maphinery.” There is no eisan.ial 
differeno 3 between the two, excapt their 

situation, the one is ^ buried underground, 

the other is raised high into the air, Sk , 
•are and money are expended equally cu 
the constiurtion of both. Water re pumped 
or let flew into the underground reservoir 
(it does not appear wbioh) from some ex^ 

ternal .ouroa, i« stored there » fld pa “ p ° d 
oat of it into the mains Into the tank 
water ia pumped, stored there and allowed 
when oeeaeion requires to flow out of 1 
through an aperture iu its side or bottom 
into the earns mains. Their respective 
(unstioES 60 eloeely resemble eash other 
ae to be in essence identical, yet rt Wi« not 
contended, nor even suggested that^ the 
underground reservoir w»s ma.hinery. 

The function, die.barged by the tank 
■loeely lasemble those die.barged by the 
cisterns built on the roofs of those aountry 
houBee whi.h are eituated far away from B . c * 
eyetem of water-worke. The rain water whi.h 
falls upon the roof of the hou*e ia conducted 
by rain shoots or pipes into the aisterna, ia 
atorpd there till . needed, and ia through an 

apertorj or apertures in its aides or bottom 

59 
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drawn b 7 the foro of gravity through 
pipes into the interior of the dwelling-house 
to satisfy domestic needs of different kinds. 

If the eisiern rested on a tower built pur¬ 
posely to support it. the ease would not be 
altered, Yet, in their Lordships view, no 
intelligent person would, in the ordinary 
use of language, describe this « lster “' 
Whether supported on the roof of .the dwell¬ 
ing house or on euoh a tower, together with 
the raiD shoots and rain pipes, as ma- 
.hinery,” and still lees would they dee.nbe 
the roof of the house, acting m thiswise 
the part of a satohment basin, as ma¬ 
chinery,” nor even the water pipes 'n the 

interior of the bcusp, nor all the fo “ r t0 ‘ 
gether. The money of the householder, 
the skill of the plumber, the .arpeoter, the 
mason, and possibly the slater, all have to 
be expended to 6x in s:tu this .yatem of 
water eupply, ja.t as the similar expense 
must have been incurred and skill e;t9ro ‘« 6d 
to ere.t the tank and its supports, but that 
eonsideration does not by itself make the 
one atru.ture or the other ma.hmsry. 
Nor in the cite of the c stern would the 
fast that the water wee drawn into it by 
the a.tion of a hydraulic ram ere.ted 
WO yard, from the dwelling-house on 
the bank of a swiftly flawing river alter 

the ease. 

Illustrations euoh as these may possibly 
be batter guides to the true meaning of 
‘he word " ma.hinery, when use! in ordi- 
nary speech, than s.isDti6. definitions. lor 
there is nothing in the lunguge of this 
Statute of 1831 or in the objects it Was 
designed to effe.t, to suggest that its words 
are used in any special sense differing tram 
their ordinary seme A. .pmpleted machine 
or a number of completed,. machines may, 
of .onrre, aocording to (be ordinary use of 
language, bo properly deaertbei as ma- 
chiuary,” so may those part, or member, 
of » maohinB which when assembled, as it 
is etylad, form a complete machine : so also 
may some of such of those ^parts. wh„h 
“hen assembled with the other necessary 
parte, would form a .omplele maoh.ue be 
fty-ed “ ma.hinery " ; but none of these .on-, 

ditions exists in the present .ass, 

° Mn«h reliance was placed by the appel¬ 
lants’ Counsel in argument on a passage on 

the judgment of Lqrd Davey in the case of 
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Chamberlayne v. Oollins (1) bub nowhere 
else. The question he was dealing with 
was whether within the meaning of a cove- 
nant in the lease with which he was dealing 
a switibback Railway with its equipment was 
“operative machinery,” 

The first part of the passage runs thus : — 

“ There is alwayp great danger in giving 
definitions, but I think I may say that 
‘machinery* implies the appliaation of 
metbanioal means to the attainment of some 
particular end by the help of natural forces, 
and tbe addition of the word operative’ 
means with the potentiality of operating 
or doiDg work.’ It is clear to my mind 
that a switchback Railway oomes within that 
definition.” 

He then gives his reason for so thinking 
in tbe following words : — 

“ Because it is a thing 6kilfolly built with 
turves of a particular shape whish by their 
peculiar form supply the motive power 
whith actuates the tarriages which run up 
and down the Railway.” 

With all respeot for Lord Davey, the words 
"supply motor power” do cot appear ts their 
LordBips (o be very happily chosen. When 
a solid body is plaoed upon an inolined plane, 
two natural forces operate upon it—the foroe 
of friction and the force of gravity. If it 
moves down aloog this plane it is the 
resultant cf tbose two forces which pull or 
push it down. The force which the inclined 
plane contributes is the force of friotion. 
The force of gravity acts with equal strength, 
whether the slope of tbe plane be gentle or 
steep. The force of friction is in this instance 
a retarding, not an accelerating, foroe. If the 
incline of the plane be very gentle and its 
surface rough, tbe force of friction will so 
effectually counteract the operation of the 
force of gravity that the solid body will 
remain at rest. If, on the other band, 
the incline of the plane be steep and 
its surface smooth, the force of gravity will 
so overcome the force of friction that tbe 
Mttltant of the two will pull or push the 
body down the incline. Of course, if the 
solid body be mounted on wheels running on 
rails the force of friction will be greatly 
diminished. 

The curves of the switchback Railway may 
by their shape favour the operation of the 
foroe of gravity, but they cannot increase or 

(I) (1894) 70 h. T, 217 at p, 218; 9 B, 311. 


diminish that force. It is always onstant. 
The only force the ourves contribute to the 
action of tbe car is the retarding force of 
frictiou, wbiih tends to prevent their move¬ 
ment. It is an error to say that the shape of 
the curves "supplies motive power.” It may 
give and does give to the ever present force 
of gravity the opportunity of exerting itself 
more effectually. That is all. 

If a man standing on the roof of a bouse 
and bolding in his hand a stone, drops that 
stone into the street below, be does not in 
any way generate or supply the force which 
brings the stone to the ground with a 
velocity which increases as the square of the 
height of the man’s hand above the street, 
and as momentum is weight multiplied by 
velocity, the stone strikes the ground with 
great force. But that force is, in no proper 
sense of the term, generated or supplied by 
the man. While he held the stone in hia 
hand he overcame tbe aotion of the force of 
gravity by the upward pressure of his hand. 
When he drops the stone he simply withdraws 
that upward pressure and allows the foroe 
of gravity to take fall effect. 

So, in the present case, it would, in the view 
of their Lordships, be au entire mistake to 
treat the foroe which hurries through mains 
the water that esiapes from this tank, as a 
force generated or supplied or directed by 
the tank itself. The tank no more actuates 
the rush of the escaping or escaped water than 
does, in the above example, the hand of the 
man on the roof of the house actuate the fall 
of the stone he held in it. The respective 
effects of the forces of gravity and friction 
on solid bodies resting on a eloping hillside 
were much disonesed in the case of the 
Rhondda Valley land slip, Attorney'General v. 
Oory Brotherg 8r Co. (2). It may well be, how* 
ever, that in the case of a switchback Railway 
there is great art and ingenuity in construct¬ 
ing its ourves in such a way that the 
momentum gathered by a oar in descending 
one carve is sufficient to oarry it up the 
next in front, but not to carry it over the sum¬ 
mit of the latter with a dangerous speed, but 
there is no art or ingenuity of that kind 
expended in bo raising the height of the 
structure on which water takes stand so that 
the head pressure desired will be obtained* 

(2) (1921) A. C. 521; 90 L. J. Ch. 221, 125 L. T, 
98; 85 J. P. 129; 19 L. Q, B. 145; 37 T, L, B. 343* 
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no more than there would be in selecting the 
site of a reservoir to 1)3 constructed on a 
hill-side. 

The word “machinery” must mean some¬ 
thing more than a collection of ordinary tools. 

It mult mean something more than a solid 
structure built upon the ground, whoso parts 
either do not move at all, or, if they do move, 
do not move the one with or upon the other in 
interdependent action with the object of 
producing a specific and definite result. 

Their Lordships concur with Lord Davey 
in thinking that there is great danger in 
attempting to give a definition of the word 
“machinery” which will be applicable in all 
•eases. It may be impossible to succeed in 
such an attempt. If their Lordships were 
obliged to run the hazard of the attempt they 
•would be inclined to say that the word 
“machinery,” when used in ordinary language 
prima facie, means some mechanical contri¬ 
vances whisb, by themselves or in combination 
whith one or more other mechanical contri¬ 
vances, by the combined movement and inter¬ 
dependent operation of their respective parts 
generate power, or evoke, modify, apply or 
direct natural for«es with the object in each 
case of effecting so definite and specific a 
result, The tank and its supporting structure 

do not satisfy this definfcion. 

But their Lordships think that, however, 
skillfully definitions of “machinery” may be 
framed, the determination in any given case 
of what is or is not “mashinery,” must, to 
a large extent, depend upon the special facts 
of that case. In the present case their 
Lordships* view is that if this tank were fed 
by water, whether sontinuously, or as it is, 
intermittently, but from a natural sourca 
such as a mountain burn for example, no 
intelligent person would, in the ordinary use 
of language, desiribe it with its supporting 
structure as “mashinery.” The fact that the 
water it receives does not flow into it from 

some sash a source, bat is pumped into it, 
does not alter its character essentially, 
espesially as the pump3 which supply t 0 
water are situated at a distanoe of over o 
yards from it on a holding different from, 
though adjoining, that on which it stands, 
that these pumps were sonstrusted and 
worked in all essentials as they are now 
worked long before its erestion was 
thought of, and that it is only the un¬ 
heeded surplus of the water raised by these 


pumps in their ordinary operation from the 
underground reservoir that is diverted mto 
it. They are, therefore, of opinion that 
neither this tank nor its supporting structure, 
nor both combined, are machinery within the 
meaning of the 101st seotioD cf the above- 
mentioned Statute of loS4; that the 
respondent was justified in taking the value 
of these works into consideration as he has 
done in making the assessment of the 
appellants’ No. 2 holding ; that the decree 
appealed from was right and should be 
affirmed, and this appeal dismissed, and they 
will humbly advise His Majesty accordingly. 
Some reliance was placed by the appellants 
upon the case of Auckland City Corporation 
v. Auckland Qas Co., Limited (3). But that 
case is fundamentally distinguishable from 
the present one. What was then decided 
was that “the main pipes gasometers and 
governors” of a gas company were, when 
taken all together, machinery ; The appel¬ 

lants must pay the respondent s costs. 

°* A * Appeal dismused . 

Solicitors for the Appellants.—Messrs. Orr, 

Digram and Co. , 

Solicitors for the Respondent.—Messrs. Pugh 

and Co. 


(3) 37 New Zealand Law Heport 1028 


ALLAHABAD HIGH COURT 
FisbT Civil Appeal No. 355 or 191$. 

July 17, 1919. 

p resen t : — Mr. Justice Stuart and 
Mr. Justice Ryves. 

DALIP NARAIN SiNGH a*d akother— 

Plaintiffs—Appellants 
V6T8U9 

PARMAOTI B1BI and others— 
Defendants—Respondents. 

Execution sale—Ancestral property—Sale by Civil 
Court, whether void. 

A aale of ancestral proporty by a Civil Court is 

11 M. C-. 831, 

aft A 33-U A. L. J. 1009, distinguished. 

Behari Singh v. Muhat Singh, 28 A, 278j 3 A. L, J, 
140i A, W. N. (1900) 3, followed, 
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First appeal from a detree of the Addi* 
tonal Subordinate Judge, Gcrakbpur, dated 
the 26th cf July 1916. 

Dr. Surer, dr a Nath Sen and Munsbi Junki 
Prasad , for the Appellants. 

Mr. B. E. O'Cor,or, Tbe Hon’ble Dr. Tej 
Bahadur Sapru, Dr. S. M. Sulaimon and 
Manlvi Muhhtar Ahmad , fcr tbe Respondents 
JUDGMKNT.—Tb6 plaintiffs in tbe suit, 
out cf which this appeal ariiep, era two 
minors. They seed Parmaoti Bibi, decree- 
bolder, the auction-purobater and proforma, 
their father, w l o wee tbe jadgment.debtor. 
It appears that the decree hclde-, Parmaoti 
Bibi, obtained a decree against tbeir father 
on a promissory-note in tbe Court of 
Small Causes and that in execution of that 
decree the property in dispute was brought 
to tale and was purchased by the defendant 
No, 2. The father of tbe plaintiffs, that is, 
the judgment-debtor, made two unsuccessful 
attempts to have the sale set aside. This 
suit is row brought on behalf of the 
minors for pofsession of two-thirds of 

the property on the ground tLat only 
the father’s interest could be told in execu¬ 
tion cf the decree, which is agairsl him 
alone, aDdlbattheir share in the property 
could not be sold. 

In tbe Court below, it was stated in the 
plaint that the father was extravagant, of 
weak intellect, and a simpleton, and that 
tbe debt bad been incurred for immoral 
purposer. The actual wordirg of the plaint 
is as follows : — 

A simple money-decree was obtained 
against defendant No. 3 on the basis of a 
pro-note which was executed not for aDy 
family neieseity, but fcr immoral pursuits.” 

Only one ieiua cn th is point wis raired. 
It is the second issue, which runs:—“Whe¬ 
ther the debt to realize which tbe suit 
was filed was tainted with immorality. ” 

There were two other main grounds of 
attack against the tale. One was that tbe 
property being arccsfcial it could cot legally 
be sold by the Civil Court and that, as it 
had keen acid by the Civil Court, the sale 
must be treated as a nullity. And, secondly, 
that an arrangement had bem come to 
shortly after tbe auction sale, before it bad 
been confirmed, by which the auction- pur- 
oheeer agreed to accept the amount bid at the 
sale pirn 5 per cent, and to Lave the rale set 
aside. 


These two last were apparently the main 
grounds on which It was ecugbt in tbe 
Trial Court to have the tale set aside. On 
both these grounds the plaintiffs failed 
The Court found that the sale had been con¬ 
firmed, aod that, though it was an irregu¬ 
larity fcr tbe Civil Court to have held it, as 
tbe property was ancestral, neverthelets that 
was a mere irregolarity and did not render 
the sale void. On the other grounds it found 
that the immorality of the debt of the father 
had not been proved and also that tbe 
fraud alleged on behalf of tbe auction- 
purchaser had not been established. It, there¬ 
fore, dismissed the suit. 

On appeal before us six grounds are takaD.. 
They deel one and all with the validity of 
the sale. The Darned Counsel who argued 
the appeal, however, reised another point. 
He argued that there was netbiug to show 
that the suit in tbe Small Cause Court, 
which was decided ex parte , had been 
brought against the father in bis capacity 
as head of tbe family or that the debt for 
which he was sued was one incurred fcr, 
family purposes, and, that, therefore, even if 
it be held that it wae unnecessary to implead 
the father expressly as the manager of a, 
joint Hindu family, nevertheless, in the words 
of Mr. Justice Bacerji in the Full Bench, 
case of Bori Lcl v. Nimman Kunwar (1) “ifc 
was essential that the raansgar was sued, 
in respect of a family debt,” and he asked 
us to remit an issue on the point for, 
further inquiry. It seems to ue, however, 
that the matter is concluded by the way in 
whioh the suit was fought in the lower Court, 

It was never alleged dearly that the debt 
incurred by the father wss not one for family 
purposes. What was alleged was that it was 
an immoral debt, and, therefore, of course* 
could not be for family necessity. 

The only it sue raised cn the point, as we 
have stated, was on the question of its immoral 
nature, aud that has been found against tbe 
plaintiff, end it has not been attempted to 
show to us that that finding is wrong. Their 
Lordships cf the Privy Ccurcil in a very 
recent cate, tte., Snpat Stitch Dugar v. Prod• 
yot Kumar Tagore (2) said :— 


aJ'/W? 4 Cas. 126; 31 A. 548 at p. 661; 9 A, L. J. 

olW • d . j . 

r Cas 252; 44 C * 524 at P- 532 j 32 M. L. 

i n, J - 147 5 M. W. N. 193; 21 C. W. 

£; 44 /; 26 c - L * J- 220; 21 M. L. T. 222j 19 Bom, X* B, 
290j 44 I. A. 1 (P. C.h 
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“ The pioperty in question wai joint prop¬ 
erty governed hy the Mitakshara Law. By 
that law a judgment against the father of 
the family cannot be executed against the 
whole of the Mitakshara property, if the 
debt in respect of which the judgment 
has been oblained was a debt in¬ 
curred for illegal or immoral purposes. In 
every other event it is open to the execution 
•reditor to sell the whole of the estate in 

satisfaction of the judgment obtained against 

the father alone. ” 

It seems to ns, especially as the point was 
not raised in the ground- of appeal, that we 
need not discuss the matter further. 

The next ground raised was that, in 
view of the finding that the property was 
ancestral, its sale by the Civil Court was 
void in law, and for this proposition reliance 
has been placed on Faimotul Kulra v. 
AcJicK Begun (3). But that wss an execu¬ 
tion appeal. The sale had not then bean 
confirmed, and ell that the Court did was 
to order a proper pr-iosdore to bs followed, 
namely, that fc e property beiDg anaee.ral 
should be handed over to tbe Collector for 
execution of tbe decree. The point really 
is concluded by Behari Singh v. Mukatt ingh 
(4) which ie almost on all fours with this 
ease. The other grounds of appeal are not 
pressed. The result is that tbs appeal fails 

and is dismissed with costs. 

Appeal dismissed. 

(3) 2*1 Ind Cas 831 ; 36 A. 38; 11 A. L. J. 1009 
14) 28 A. 273; 3 A. L. .1. 14C; A. W. N. (1806) 3. 


Lahore high court. 

First C vil Appeal No. 285 op 1916. 
December 8, 1919. 

Piesent: —Mr. Justice Shadi Lai 
and Mr. Justice Broadway. 

Thu Snor HARDIAL-RAM OHAND, 
TBBOUGH BAM CHAND— Plaintiff 

Appellant 
t ertus 

POKHAR DAS and another— 
Defendants—Respondents. 

Limitation Act (IX of 1908J, 8ch. I, Art . 85, appU 
cability of-~Open and cwrrent account. 


One oasoubial toreador Art. 85 of Scliodulo 1 
to the Limitation Aot applicable is, that each party 
must bo capable of making a demand against tbe 
other during the currency of the account and 
where this is not so, the requirements of the Article 
are not fulGlled, oven though the account is current 
and open. [p. 934, col. 1.] 

First aopeal from a decree of the Distnob 
Judge, (cld style), Lyallpur, dated the 24th 
February 1914. 

Lala 2 iVafA Ram, for the Appellant. 

Mehta Bahadur Ohand , for the Rospond- 

ents. . . , 

JUDGMENT.—In the suit out of which 

this appeal has arisen the plaintiffs appellants 
olaimed tbe sum of Rr. 3,000 from the 
defendants-respondents on the basis of book- 
asconnts. Tbe Trial Court name to the eon- 
elusion that Art- 85 of the Indian Limit a- 
tion Act was applicable and dismissal the 
suit, at the same time directing the parties to 
bear their own costs. The plaintiffs have pre¬ 
ferred this appeal through Lala Tirath Ram, 
and defendants, through Mehta Bahadur 
Ohand, have fil'd cross-objections claiming 

their costs. , . 

The point for determination in this appeal 

is, whether Art. 85 of the Limitation Act is 

applitable ? . , , 

That Aritole applies when a suit is based on 

a mutual,op^n and current account where there 

have been reciprocal demands between the 

parties. . 

Couusel have drawn our attention to various 

daoisionr, vil.. Bam Per,had V. Harbans Singh 

(1), Velu Pilloi v. Qhose Mahomed (2), Skive 

Qoicda v. Fernandez (3), Ebrahim Ahmed v. 

Abdul Buq (4), Qaneth v. Oyanu (5), Namberu - 

mol Ohrttv v. Kotayya (6), Ohittar Mal v. 

Behari Lai (7) and Thuppali Veen Ohetti 

v. Moluguvam Renganayakulu Aiyar (8). 
With these decisions we are in accord, but 
the question must be decided ou the ciicam- 
stances of eaih case. In the present case, 
no doubt, the account between the parties was 
a current account containing it^mi between 
the parties from which the balaoo due to one 


(D 6 C. L. J. 158. , , _ , . 

12) 17 M. 293; 4 M. L. J. HO. 6 Ind. Doc. (n. s.) 

^( 3 ) 8 Ind. Cafl. 141; 34 M. 613; 8 M. D. T. 412; 
1Q1I) 1 M. W. N. 1; 21 Si. L. J. 331. 

^4) 27 Ind, Cas. 879; 8 Bur. L. T. 116; 8 L, B. R. 

^g) 22 B. 606: 11 Ind. Deo. (x. b.) 986. 

(6) 21 Ind. Caa. 773» . r T 

( 7 ) 4 ImL Oas, 26' i 32 A. 11; 6 A L. J. 921, 

^8) 17 Ind, Cas, 48; 23 M, L, J. 516. 
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of them coaid bs asaertained. In so far as it 
was a running acoonnt whiah had neither 
been settled nor alosed it was also an open 
aceonnt. To render the Artiale applicable, 
however, it is also nesessary that each party 
mast have a demand against the other. It is 
not necessary that any demand shonld atfcnal- 
ly have been made. Both parties mast, how¬ 
ever, have been capable of making a demand. 
In the present case, however, it has not been 
shown to ns that the dsfendants-respondenfcs 
•oold have made any such demand at any 
period daring the sarrency of the acaoantand 
the requirements of the Artiole have, therefore, 
not been fulhlled. 

We accordingly aciept this appeal and 
Betting aside the order of dismissal, remand 
the suit to the Court of the Subordinate Jadge 
for deoision of the remaining issues. The 
oross-objestious are dismissed. The stamp on 
appeal will ba refunded and costs in this 
Court will follow the event. 

w. c. A. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 299 op 1919. 

February 6, 1922. 

Present :—Mr. Justiae Piggott and 
Mr. Justife Walsh. 

BHATELAY OHUNNI LAL — Plaintiff _ 

Appellant 

versus 

OHAKKERPAN —Auction Purchaser 
and PAHALWAN SINGH — Defendants—. 

Respondents. 

Execution sale—Ancestral property, sale of — Prop - 
erty described as non-ancestral by judgment-debtor— 
Sutt to set aside sale—Substantial injury , 

Whore to the knowledge of the judgment-debtor 
property attached in execution of the deoree is 
treated as non-ancestral and is described as non- 
ancestral in the written pleading presented by him 
before the Execution Court that Court is within its 
jurisdiction in putting up the property for sale. 
If it turns out that the description was mistaken, a 
Buit to set aside the sale would fail unless it is 
established that the judgment-debtor has really 
Buffered substantial injury, 

Behari Singh r. Mukat Singh , 28 A. 273j A. W. N 
(1906) 8 A, L. J. 140 and Dalip Navaxn Singh v. 

Parmaoti Bibi, 67 Ind. Caa. 931; 42 A. 68: 17 A. L. J* 
982, referred to. 


First appeal against a deoree of the Sub¬ 
ordinate Judge, Mainpuri. 

Dr. S.N. 8en, for the Appellant. 

Mr. Baleshwari Prasid, for the Respond¬ 
ents. 

JUDGMENT.-—The objest of the suit, out 

of whish this appeal arises, was to set 
aside an auotion-aale, held on the 20th of 
July 1915, of property belonging to the 
plaintiff. The defendants impleaded were 
the auction-purshaser and the desree-holders 
at whose instance the property was sold. 
The plaintiff came into Court with serious 
allegations of fraud against the defendants. 
We must not be understood to hold that, 
on the allegations made, the suit was not 
maintainable. As a matter of fast, however, 
there was no evidence worth discussing of 
a °y fraud on the part of the defendants. 
On the contrary, it was clear that the 
plaintiff had knowledge of the execution 
proceedings and an opportunity of being 
heard in the Execution Court. Prastioally 
all that was really contended in the Court 
below was that the property in suit, being 
in fast ancestral property, had been wrongly 
sold as non-ancestral. In the 6rsfc plase, 
the plaintiff failed to satisfy the Court below 
on the question of fast as to the nature, 
whether ancestral or non-ansestral, of the 
property. The oral evidenae on whioh be 
relies we eould not treat as snffisient 
in faae of the s.ntrary finding of the 
Court below. The point really argued 
before us has been that the Trial Court 
ought to have admitted additional doou- 
mentary evidence on this point and the 
evidenee is tendered before ue for admission 
to day. We think that no good ease is 
made out for the admission of fresh evidence 
in face of the reasons given by the Trial 
Court in ifs judgment. In any sas~, how¬ 
ever, the question sought to be ’raissd 
could not influence the decision of the suit. 

It is quite elear that in the Execution Court 
the property in question was treated as non- 
ancestral to the knowledge of the present 
plaintiff, then judgment-debtor, It was in 
fact deetribad by him as noc-accestral in a 
written pleading which be entered before 
the Execution Court. The Court was, there¬ 
fore, within its jurisdiction in putting np 
for sale property which, on the admission 
of the parties aoncerned before it, was 

rightly described as non-ancestral. If that 
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description was in fact a mistaken descrip¬ 
tion, the plaintiff is to blame, and there 
is no proof on thic record that he has really 
Buffered substantial injury. On the prin¬ 
ciples laid down by this Court in the ease 
of Behari Singh r. Muhat Singh 0 ) and re- 
gently re-affirmed in the ease of Balip Nara in 
Singh v. Parmacti Bibi (2) this suit could not 
succeed, even if by the admission of further 
evidence the plaintiff was to secure a finding 
that the property in suit was after al 

ancestral although the plaintiff had allowed 
it to be sold as non ancestral. This appeal 
fails and we dismiss it accordingly with 

•oats. 

M. H. A W, C. A. ,, i 

Appeal atstmuea, 

(1) 28 A. 273; A. W. N. (1906) 8; 3 A. L. J. 140. 

(2) 67 Ind. Caa. 931; 42 A. 68; 17 A. L. J. 982. 


LAHORE HIGH COURT. 

MISCELLANEOUS SeCOKD ClVIL APPEAL 

No. 1039 of 1919. 

OotoberS, 1919. 

Pretent Mr. Justice Martineau. 
JAGAT SINGH amd another— Dcfimdamts 

_Appellants 

versut 

STJNDAB SINGH—Plaikttf, 

—Rsbposdint. 

i. _c on express order discharging 

In the absence of an expres ^ of 

,him. the guardian of a min ord er thafc 

this liabUity to render account.. ^ th „ 

medby bim doe. not operate a. a di.charge. 

Mis.ellaneons ee.ond appeal from an order 
of^he Additional District Jodge, Lahore, 

dated the 3rd January 1919. r8 ! 1 e ” ln ^. 

of the Senior Subordinate Jad fj Pir3 ‘ 0lM ’’ 
Lahore, dated the 15th August 1918. 

Mr. 0. H. Oertel, for the Appellants. 

Mr. Qanpot Bai, for the R* a P° ndenfc ' 
JUDGMENT.—One Gurdit Singh was 

appointed by the Court to be tbegaard.au 

of the plaintiff. He d.ed in 1913. 
The plaintiff who eame of age in Jannary 


1911, has brought the present suit against 
Gurdit Singh’s son and his surety to 
recover Re. 1,183-13-0 which be alleges to 
have baen due to him from Gurdit kmgh. 
The Subordinate Judge held that Gurdit 
Singh had been discharged under 
section 41 (4) of the Guardians and Wards 
Aot by order passed by him on the 9th 
April 1918, and that the suit was, therefore, 
not maintainable. The Dfskict Judge on 
appeal has differed from the view taken by 
the Subordinate Judge and has remanded 
the case for disposal of the other issues. 

The only question is, whether Gurdit 
Singh was discharged by the order of the 
9th April 1918. As the learned District 
Judge points out, it is difficult to see how 
the order could be regarded as one discharg¬ 
ing Gurdit Singh when the latter had died 
some years before it was passed. Farther, 
it has been held in Amar Nath v. Baghpat 
Bai (1) that a guardian ic not relieved of his 
liability to render accounts unless there 
is an exprecs order discharging him, In the 
present case it doe* not appear that there 
was either an express or an ; m Pl» d 0 ™ 6r 
discharging Gurdit Singh. What tbe Subor 
dinate Judge said in the order of the 9th 
April 1918 was that nothing was due 

from Gurdit Singh according to the 
account filed bv him, bat he did not say that he 
accepted the scoinnt as .orrect. 

X agree, therefore, with the lower Appel¬ 
late Court that Gurdit Singh was not 
dis.harged, and I dismiss the appeal with 

CDBts. 


W. 0. A. 


Appeal ditmiited. 


(1)41 Ind. Caa. 344; 26 P. R- 1918; 73 P. W. R. 
1917; 108 P. L. R. 1917. 
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DATaRAM PREMJI 0. BECHARDAS D00KGIBB1Y, 

BOMBAY HIGH COURT. 

Origisal Civil Jdrh?d enow Appeal No. 1c6 

cf 1921. 

February 27, 1922. 

Frennt :—Sir Norman Maclecd, Kt., Chief 
Justise, aod Mr. Justiie Coyajee. 
DAYARAM PREMJI—Defewdawt No. 1 

— API ELL ART 

vets'.'s 

BECHARDAS DOONGERSEY— 

Risponde«t. 

Transfer of Property Act (IV of 1882J, s. 6 a) — 
Release of reversionary rights in favour of widow in 
possession—Family arrangement — Estoppel— Costs — 
Appeal. 

A. relinquishment deed, which purports to be a 
tranefer of reversionary rights, in favour of a widow 
in possession of her deceased husband’s estate by the 
brother of her husband, is against the provisions of 
section 6 «a), of the Transfer *f Froperty Act, and, 
therefore, cannot vest an absolute estate in the 
widow. Such a relinquishment deed is not a family 
arrangement, and nor would it operate asan estoppel, 
inasmuch as if she alienated the property in her life¬ 
time, ehe, being in possession as a widow, could 
dispose of it in any event, while an estoppel could 
only take effect if she purpoited to deal with the 
property relying upon the deed of relinquishment. 

The question of costs cannot form the subject- 
matter of an appeal by itself unless some important 
prinoiple is involved, but where an appeal is heard 
on its merits, it is open to the Court of Appeal to 
consider the question of costs. 

Appeal from the dcc'sicn of Mr. Justice 
Kejiji. 

Messrs. Ft sax and Kania , for the Appellant. 
Mr. Jinnah, fer the Respondent. 

JUDGMENT.—The plaintiff, who died 
pending the bearing of the seif, claimed to 
set aside a document executed by him on the 
6th November 1917, by which he pnipoitid 
toreleate ell bis rights as a reversioner in 
the estate of hie deceased blotter Y>rj ; , 
in favour of his widow SaDderabai. Real¬ 
ly, the document of the tth November 1917 
traDfgreised sgainst the provisions of recticn 
6 (a) of the Tranefer of Property Aft, and, 
therefo e, could net take effetfc as vesting in 
tbo widow the abeolute estate in the property 
left by her husband. She might have dia- 
pcsed of the immoveable property in ber 
lifetime, bet she bad not dune to, and, 
therefore, on her dca b, the proper'y wruld 
go to ber neaieet reversioner. However, 
Sbnderatai made a Will apparently thinking 
that ste was absolu'ely entitled to her 
hosband’e es ate, and her executor, the first 
defendant, resists the plaintiff’s claim, 


It was first suggested that the transaction 
evidenoad by the relinquishment dead of 
6th November 1917 was a family arrange* 
menf, and, therefore, should bo given offset 
to. But on reading that document it will 
be sleaily seen that it purports ie be a 
transfer of Mulji’s right as a reversionary 
heir in the estate of his deceased brother. 

Then the first defendant objected to the 
plaintiff’s suit on the ground of estoppel. 
It is diffitul/ to see how there oould be 
aoy estoppel, as that estoppel could only 
take effeo^, if Sanderabai in her lifetime, 
relying upon the relicquishment dead, pur¬ 
ported to deal with the property, which 
she could have done in any event and, there¬ 
fore, the r< linquishment dee! could have 
had no effec; with regard to any alienations 
she might have made in ber lifetime. 
Bat ae she posiessed the property in fact, 
there ie nothing on which the estoppdl 
could act, and on ber death it went in the 
ordinary course of law to the reversioner. 
The appeal, therefore, must be dismissed wi!h 

C3it3. 

Bat the appellants object to the order 
made in the lower Court directing the first 
defendant as executor of SuoderebM*, to 
pay the plaintiff’.-* cos's of tho suit. That 
cjuld not form the subject-matter of an 
appeal by iteelf, unlrsi it could ba paid that 
pome - important principle was involved. 
Bat row ai we ara hearing the appoal on 
its merits it is open to us to consider 
whether it is right in a scifc of this character 
that the plaintiff ehould get his costs from 
the fi Si defendant. H© claimed far m're 
than what be was entitled to, and also made 
allegations in the plaint that by some means 
or other he was wrongfully induood to relin¬ 
quish hia reversionary lights, and considering, 
that he was responsible for all the troubles, 
which have arisen, we certainly thiikifc is 
not ja6t to make the first defendant pay the 
plaintiff’s costs of the suit. The order of 
the lower Court will be varied by directing 
that as between the plaintiff and the that 
di fendant each party is to pay his own costs. 
The appellm's will pay the costs of thg 

appeal. 

•• D - Appeal durnUud. 
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LICBHMAH SINGH C. PARTAP 9INGH. 

LAHORE HIGH COURT. 

Fibst Civil Appial No 3366 op 1916. 

Mar oh 13, 1921, 

P(e:ent :—Mr. Justice Leslie-Jones and 
Mr. Justice Broadway. 
LACHHMAN SINGH and 0TaiR9— 

PLAINTIFFS— A Pf 1LLAKTS 
ter tut 

PARTAP SINGH and othibs—D grtNOANTa 

—Respondints. 

Custom—Succession —Hindu Sikh Jat, marriage of, 
with Muslim convert to Sikhism—Collaterals, acquies¬ 
cence of—Son born oj marriage—Legitimacy, 

K. S , a Sikh landed proprietor, with the full con- 
sent of all his collaterals contracted a chadar andazi 
according to Hindu doctrines with a w oman of the 
Aram caste, who had previously been converted to 
Sikhism : a son, P. S., was born of this marriage and 
was acknowledged by the near collaterals of K. S. 
as the latter’s legitimate son: after the death of K. S. 
hi* near collaterals brought the present suit for 
possession of his estate on the ground that P. S. was 
not his legitimate son : 

Held, that the suit must fail, as the plaintiffs were 
not competent to deny the legitimacy of K.8, 

First appeal from a deeree of the Senior 
Subordinate Judge, Montgomery, dated the 
31st October 1916. 

Mosers. At'z Ahmad and Muhammad RaH t 
for tbe Appellants. 

Bikhebi Tek Ohand and Lila Amar Nath 
Chopra , for tbe Respondents. 

JUDGMENT.—One Kahan Singht, who 
was owner of land both in the Lihore and 
Montgomery District?, had mtrried two wives 
but had no is us. He was periuaded that if 
he married a Muhammadan woman ehe *ould 
bear bini a son and he, therefore, took unto 
himself an Arain woman earned Mutammat 
Jawai who bore him a son named, Partap 
Singh in 189 1. In 1903 Kahan Singh gifted 
bis propertey in the Montgomery Distrist to 
Partap Singh who obtained mutation in 
September II01, and after tbe death of Kahen 
Singh in January 1905 Partap Singh obtained 
mutation of the Lahore land si o as hie 
f at her’a heir. 

The present eoit is by a number of near 
• collate rale, all of whom are descendants of 
the father of Kahan Singb, and they tlaim 
thes land gifted to and inherited by Partap. 
Singh o® the grounde that Kahan Singh was 
not competed to alienate his land by gift in 
the presence of his collaterals and that 
Partap Singh ie not bis lawful heir. 


It was pleaded inter alia that MusammM 
Jawai having been previously oDnverted to 
Sikhism was married to Kahan Siogh by 
Sikh rites ; and if these facts are established, 
there can be no doubt that Partap 8ingh is 
the legitimate son of Kahan Srngh, vide 
Dalip Kaur v. Fatti (I). Although, however, 
issuea were framed on the two questions of 
conversion and marriage, the Subordinate 
Judge did not decide them but dismissed the 
suit on the ground that, although the parties 
were governed by ornfcom the plaintiffs were 
precluded from maintaining their action by 
reason of the consent of their ancestors which 
had not baen shown to be collusive or 
wrongful. 

Exhibit D I is an agreement, dated the 
22nd April 1889 in whioh Kahan Singh 
reoited toe history of his married life and 
explained bow all his near collaterals had 
agreed to hie marriage with Mussammat Jawai 
and bow with their permis ion he had 
performed with her the chadar andazi 
ceremony in aocordance with Hindu doctrines. 
This agreement, as is not denied, was signed 
by 1 n brother Daya Singh, by Jhanda 8ingh 
and Sadda Siogh sons of Daya Siogh who are 
nowdefendauts Nos. 2 and 3,by Chattar Singh, 
his nephew, since deceased, and by Jaimal 
Singh aod Bala Singh, sons of Ohattar Singh 
who are now defendants Nos. 4 and 5. Subse¬ 
quently on the 16th October 18 3 a farther 
agreement was executed by the said Jaimal 
Singh in which be reoited the fact that with the 
consent of collaterals Kahan Singh bad married 
Munammat Jawai by chadar andazi and that 
the child born of their union was formally 
acknowledged as bis lawfal son. He went on 
to soy that he would treat Partap Singh or 
any other male child lawfully born thereafter 
from the womb of Mmammit Jawai as 
having been bjra of the Sikh woman and 
would not bring any claim in respect of the 
property left by the said Kahan Singb. This 
document (Exhibit D.IVJ was registered. 
There is another similar docomsot (Exhibit E> 
III) dated the 17ob August 1893 executed 
by Daya Singh and Bata Singh a'3 well aa 
by Jaimal Singb. 

8ubs9quenHf, after fcbedeath of Kahan Singb, 
defendants Noa. 2 to 5 allowed Partap Singh 

i 

• * ( 

( 1 ) 18 Ind. Cas. 910i 99 P. R. 1913; 41 P, W, R, 
1913; 190P. L. R. 1923, 
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to redeem from them land which had been 
mortgaged by Kahan Singh. 

Nevertheless in 1914 defendants Nos. 2 to 
5 instituted a suit for possession of the very 
land which is now in dispute. That suit was 
dismissed in default as the plaintiffs absented 
themselves for the obvious reason that in the 
fate of their previous agreements they had no 
hopes of sucsess. 

The present plaintiffs are all sons and 
grandsons of defendants Nos. 2 to 5, and 
Counsel who has appeared for them before 
u* has not even attempted to show that the 
asts of their ancestors were collusive or 
improper. Indeed there appears to be no 
doubt that they made a perfectly genuine 
agreement with Kahan Singh that he might 
marry Mutammat Jawai and that they 
would recognise hie offspring from her as 
legitimate. 

Counsel for the appellants has argued that 
the question of legitimacy is one of law and 
that for that reason the plaintiffs appellants 
cannot be estopped from urging that Partap 
Singh is not legitimate. The answer is 
that defendants Nos. 2 to 5 and 
their fathers did much more than 
acknowledge that Partap Singh was legiti 
mate and that by their agreement to re 
cognise Musammot Jawai as a lawful wife, 
they altered the whole sonrse of the lives 
of both Kahan Singh and Mutammat Jawai. 
There is no reason to suppose that Musimm&t 
Jawai or her parents would have consented 
to her living with Kahan Singh except as 
a recognised uife and if she did not go 
to him as such Partap Singh would never 
have bsen born. Similarly if Kahan Singh 
had not been assured by his near relatives that 
they would recognise Mutammcl Jawai as his 
wife, it would have b;.en open to him in order 
to get a son to marry some other woman 
to whom no objection cauld possibly be 
raised. The agreement (Exhibit D I) which, 
as already stated, is signed by all near 
relatives, shows that he was a particular 
man who was not prepared to enter on 
a onion which would be considered as ir¬ 
regular but that he had a strong desire to 
obtain a son, and the presumption is that 
he would have done all that lay in 
h>s power to satiefy his wish. By their 
acticn his relatives left him to live and 
die in the bel ef that his wish had been 
satis Bed. Counsel for the appellants has 


referred us to Tek * Ohand v. Qopal Devi (2). 
As already pointed out, we are not dealing 
here with mere representations in law, and 
one of the Judges who was a party to that 
ruling was also a party to Civil Appeal No. 
1894 of 1913 (unpublished) which is quoted 
at length and with approval in Ohuhar v- Jot 
Kaur (3) a raling which is very pertinent- 
in the present case. 

We have no hesitation in holding that 
the plaintiffs appellants are not competent to 
deny the legitimacy of Partap Singh, and 
we, therefore, dismiss their appeal with 

costs. 

W. c. A. 

Appeal dismissed. 

(2) 13 Ind. Cas. 482; 46 P. R. 1912; 127 P. L. R. 
1912; 180 P. W. R. 1912. 

(3) 41 Ind. Cas. 927; 69 P. R. 1917; 103 P. W. R. 
1917, 


BOMBAY HIGH COURT. 

Or«ginal Civil Jurisdict.os Appeal No. 88 

op 1921. 

February 27, 1922. 

Present: —Sir Norman Macleod, Kt, 
Chief Justice, and Mr. Justice Ooyajee. 

HlRAL \L D. NANAVATI— Defendant 

—Afpelunt 
versus 

KASTURBHAI MANIBH4I NAGARSETH 

amd ot< ix*s—P laintiff*—Respondents. 

Civil Procedure Code (Act V of 1908^, s. 110— 
Appeal to Privy Council—Suit to eject tenant of 
house—Value of suit , method of computing. 

The value of a suit, for the purposes of an appeal 
to His Majesty in Oounoil to eject' a tenant from 
premises ocoupied by him, is the monthly rent of the 
premises capitalised at 20 years’ purchase. 

Petition for a certificate to appeal to the 
King in Council. 

Mr. Jinnah , for the Appellant. 

Sir Thomas Strongman, Advocate-General, 
for the Respondents. 

JUDGMENT,—We think that in this case 
a certificate to appeal to His Majesty's 
Privy Council must be granted. The 
plaintiffs seek to eject their tenant in order 
that they may occupy the premises tbem- 
relver, while the tenant seeks the pro¬ 
tection cf the BomV'y R?nt ,Att. Tba 
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detree, therefore, allowing possession of the 
tenancy involves direotly a claim or question 
to or respecting property over Rs. 10,000, 
as the monthly rant of the premises is Rs. 275 
and oapitalised at twenty years purchase 
the value of the property will ba over 
Rs. 10,000. 

Oocts to be costs in the appeal. 

w. o, a. Rule made absolute. 


LAHORE HIGH COURT, 

Second Oivil Appeal No. 1337 of 1918. 

December 20, 1921. 

Preterit :—Mr. Juctioe Soott-Smith and 
Mr. Justice Harrison. 

ABDUL SAMAD — Defendant — 

Appellant 

versus 

The MUNICIPAL COMMITTEE, DELHI— 

Plaintiff— Respondent. 

Transfer of Property Act (IV of 1S82J, $. 100 — 
Charge on immoveable property u'hen created by docu - 
meat—-Limitation Act (IX of 1908,1, 8ch. I, Arts. 132, 
110, applicability of—Construction of document— 
“Amla,” meaning of, 

f For a document to oreate a charge on immove- 
1 able property under section 100, Transfer of Prop- 
| er ty Act, it must be a document that creates such 
f> charge immediately on its execution and not one 
t that merely creates a oharge that operates at some 
» future time. [_d. W40, col. 1.] 

* Madho Misser r Sidh Binaik Upadhya, 14 C. 687; 7 
Ind Deo (N. s > 460, relied upon. 

Article 132, Schedule I to the Limitation Act, is 
wide enough to apply to all cases where there is an 
effective and binding charge upon immoveable prop- 
erty whether oroated under the Transfer of Property 
Act or otherwise, [p. 940, col. l.J. 

Fazul Nishan v« Muhaimn(idji 9 33 P. R* 1B97| 
relied upon. 

Where the arrears of rent of a plot of land leased 
to the defendant were to be recovered from the “ amla ” 
standing on the plot: 

Held, that the word “amla” was intended to mean the 
actual building or superstructure on the land and not 
merely the materials, [p. 940, col. 1.] 

Fazul Niehan v. Muhammadji, 33 P. R. 1897, 
followed. 

Obiter. —A suit to recover rent reserved by a 
registered instrument is governed by Article 116 of 
Schedule I of the Limitation Act. 

Second appeal from a decree of the Dis* 

triat Judge, Delhi, dated the 27th Matoh 


1918, affirming that of the Sabordina'e 
Judge, Second Class, Delhi, dated the 17 th 
Deoember 1917. 

Paudit Sheo Narain, R. B., for the 
Appellant. 

Mr. Rnj Narain and Kan war Valip Singh, 
for the Respondents. 

JUDGMENT.—In the suit out of which 
the present second appeal arises the Muni* 
•ipal Committee, Delhi, plaintiff, sued Abdul 
Saraad, defendant-appellant, for recovery of 
Rs. 1,499-15 6 on atsount of reat recover¬ 
able from certain amla standing upon a 
specified plot of land, and in case the whole 
amount could not be recovered from the 
said amla, it was prayed that the balance 
might be recovered from the person and 
other properly of the defendant. The lower 
Appellate Court has held that the plaintiff, 
under the terms of the habuliyat, Exhibit P-2, 
had a oharge upon the superstructure on 
the land and that, therefore, Article 132 of 
the Limitation Aot applied as regards the 
claim against that property. It further held 
that as the habuliyat was a registered docu¬ 
ment, Article 116 of the Limitation Aot 
applied so far as the slaim was against the 
person and other property of the defendant. 
It accordingly decree! the plaintiff’s claim, 
and the defendant has filed a second appeal 
to this Coart. 

The brief facts are as follows : —The lan! 
was originally leased along with other land 
by the Municipal Committee to one Maham* 
mad Ishaq. The latter transferred his 
rights in the plot in dispute to Nanak Cband 
and Jhabban Lai who themselves attorned 
to the Committee by the habuliyat of the 11th 
January 1905. This habuliyat provides for 
the payment of rent amounting to Rs. 20 8-0 
per mensem, and the 5th clause contains the 
words ba adm adaigi amla maujuda upar arazi 
ter-hiraya se Committee ho wasul harneka hull 
Mtiar hoga. Pandit Sheo Narain who 
appeared on behalf of tbe appellant argued 
that the word amla meant the materials of 
the building on tbe land leised and not the 
actual buildir g or superstructure itself. We 
have consulted three dictionaries in order 
to find out what the meaning of this word 
“ amla ” is. In Fallon’s Hindustani Dic¬ 
tionary it is said to mean materials; in 
Platts’ Hindustani Dictionary and Steingass’ 
Persian-English Dictionary the meaning ia 
given as premises, building or materials of 
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a dilapidated bonse. The 4th alause of the 
kabuUyai gives the leasees authority to mort¬ 
gage or sell the amla standing on the land 
subjeat to the other aonditioDS of the deed. 
We thiok it is dear from this and from the 
other alauses of the deed that the word 
“ amia ” was intended to mean the aatual 
building or superstruature on the land and 
not merely the materials. 

The next argument of Pandit Sheo Narain 
was that no aharge upon the building aan 
be said to have been created within the 
meaning of eeotion 100 of the TransFer of 
Property Act. In Modho Mister v. Sidh 
Binoik Upidhyi (1) it was held that for a 
dcciment to areate a aharge on immoveable 
property under seation 100 of the Transfer 
of Property A*t, it must bs a document that 
areates saoh aharge immediately on its exe- 
autioD, and not one that merely areates a 
aharge that operates at some future time. 
Again, in Gour’s Transfer of Property Aat, 
4th Edition, at pagea 1255-56 it ie said : 

4 Where a aharge is areated by a document 
it must be a doaument that areates saoh 
aharge immediately on its execution and 
wbiab, therefore, does not operate only as a 
aharge at some future time, suah as in 
the event of non-payment of money seaured 
by it,—the latter being the possibility of a 
'aharge' ultimately arising on the land, 
not ' a aharge 1 within the meaning of the 
section.” It was not seriously aontended 
by Mr, Raj Narain on behalf of the res¬ 
pondent that a aharge was immediately 
treated by the kabuliyat , and in our opinion 
it is alear that no obarge was so areated 
within the meaning of seation 100 of the 
Transfer of Property Ac 1 . Artiale 132 of 
the Limitation Aat is wide enough, however, 
to apply to all eases where there is an 
effective and binding aharge upon immove¬ 
able properly whether areated on dec the 
Transfer of Property Aat or other vis9. What 
was done in this case was, to make the 
building for the time being liable for any 
unpaid rent ; in other words, the buildiDg 
was hypothecated for the due payment of tbe 
rent. In Fatul Nishan v. Muhammadji (2), 

quoted in its judgment by the lower Appel¬ 
late Court, it was held that where property 
was hypothecated by a guardian appointed 

(I) 14 0. 687; 7 IncL Deo. <N. s.l 456. 

83 F. R. 1897. 


under tbe Gaardiaus and Wards Act, for 
the due performanae of his duty, Artiale 
132 of the Limitation Ast was applicable. 
We, therefore, agree with the lower Appel¬ 
late Court that the baildiog standing on 
the land was bypothesated for tbe due pay¬ 
ment of the rent. 

Another argument put forward by Pandit 
Sheo Narain was that even if it be con* 
sidered that the building was aharged with 
the payment cf the rent, still the right of 
residence was not so charged and the build¬ 
ing aoold not be sold as a whole, and that 
if it ware sold for payment of the rent, tbe 
pu-chaser would ha73 to remove tbe mater¬ 
ial?. He argies, therefore, that wbat was 
really charged was the ma'euil?, ia other 
words, moveible property. We saanot acaept 
this argument. It miy bo that fcho pur¬ 
chaser wonld have to ramove tho materials, 
but the building itself was charged and we 
are, therefore, alear that under the kabuliyat 
the Mnniaipal Committed had a charge on 
the immoveable proporty aad that Article 
132 of the Limitation Act is applicable. 

Another point was whether the kaouliyit 
b3ing a registered one, a suit to recover 
rent would b) governed by Artiale 115 or 
116 of the Limitation Act. Pandit Sheo 
Narain points oat that tbe Allahabud H gh 
Conrt has held that suiti for rent are 
governed by Artiale 110 of the Limitation 
Act even if the deed of rent is a registered 
one. Hj admits, howjvsr, that the other 
High Courts have held that in such a oaie 
Artiale 11^ is applicable. In our opioim 
Artiale 116 is applioab’e ai held by tbe 
lower Appallate Ooart, but the matter is 
not really of mush imoortaoce ai the partis* 
admit that tbe whole araoaat of tbe rent 
decresd hai alrealy b)en pa : d into Court 
and the necessity to realizi aiy part of it 
from tbe person or other property of tbe 
defendaofc will not a-iae. 

Ai we ba7e held that the 12 year rale 
applies, it is not nei33sa?y for us to dtsniss 
the quesbioa of appropriation of payment*. 
The plaintiff ha) dedusted from ite alaim 
the sum of Ri. 837 whi*h wai du9 from 
it to the defendant and has only claimed the 
balance. 

The appeal fails aad is dismissed with 
oests. 

N, K. 

Appeal dismit$ei % 
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BOMBAY HIGH COURT. 

Second Civ/l Appeil No. 330 cf 1921. 

January 20, 1922, 

Present : — Sir Norman Maoleod, Kr., 
Chief Jnetiae, and Mr. Justica Coyajee. 
POONA CHITRiSHALA STEAM PRESS 

— Plaintiffs—Appell nts 

versus 

GAJANAN INDUSTRIAL AND 
TRADING Co.— Defandant—Resfonoekt. 

Promissory.note signed by member of Company — 
Company, liability of. 

A promissory-note was written on paper on which 
was printed the name of a Company, and there was 
in addition on the paper a rubber stamp impression 
of the Company; the note was passed in lieu of the 
balance due on account of certain machinery pur¬ 
chased for the Company, and was signed “T. N. Joshi 
for Joshi Fatwardhan & Co., Secretaries, Treasurers 
and Agents”: 

Held, that the promissory-note was drawn on 
behalf of the Company, and that the Company was 
liable for the amount thereof. 

Second appeal from the decision of the First 
Class Subordinate Judge, A. P. at Satara, in 
Appeal No, 387 of 1919 aonfirming the dotree 
passed by the Subordinate Judge at Wai, in 
Civil Suit No, 169 of 1917. 

Mr, Fcndte, (with him Mr. B. 0. Kulkarni ), 
for the Appellants. 

Mr. K. B, Kelhar , for the Respondents, 

JUDGMENT,—The plaintiffs sued to re¬ 
cover Rs. 2,575-1-0, the balance still due on 
a promissory-note passed by the defendant 
Company. Both the lower Courts have re- 
jetted the claim on the ground that the 
promissory-note eigned by T. N. Joshi for 
Joshi, Patwardhan and Company, Sacrefcaries, 
Treasurers and Agents, does not come within 
the provisions of section 72 of the Indian 
Companies Act, 1882, which was the Aofc 
prevailing when the note was passed. The 
Appellate Court has found that T- N, 
Joshi had implied authority to sign the 
promissory*note on bobalf of the Company 
as against third parties, and there oan be no 
doubt on the evidence that the Secretaries, 
Treasurers and Agents, would be the persons 
to sign documents of this character in 
accordance with the Artioles of Association, 
and the terms of their employment; and 
whatever private arrangement there may 
have been between Joshi and the Company, 
with regard to the machinery in respect of 
which this promissory note was passed, that 


would not affect the rights of third parties, 
The only question is whether it oan be 
said that this promistory-Dote has been drawn 
on behalf of the Company, and for that 
purpose wo must look at the contents of 
the note, and we find there is at the top of 
the note the heading “The Gajaoan 
Industrial and Trading Company, Limitted, 
Wai”, and there is a rubber etamp, which 
was evidenlly used as the stamp of the 
Company in addition. There can be ro 
donbt then that the Sacretaiies, Treasarers 
and Agents signed the promissory note on 
behalf of the Company, and there ii no 
reason for dismissing the claim, because the 
stamp appears at the top of the paper, instead 
of beneath the signature, The Company 
undoubtedly purchased the machinery, usad 
the machinery, and was liable to pay for 
the machinery. If a claim had been made 
for goeds cold and delivered there conld be 
no answer. It seems to us that the defense 
is a most dishonest one. At the most it 
wap, as the learned Judge below pointed 
out, a technical defence, and consecjuantly 
neither of the Courts gave the successful 
defendants their costs. We think there 
should be a decree for the amount of the 
promissory-note in addition to the amount 
of Rs. 83 6-0 with interest at the 3f par 
oent. from the date of the note nntil judg¬ 
ment, with costs throughout, and interest 
at six per cant, on the amount of the note 
till payment. 

W. C. A. 

Decree varied. 


LAHORE HIGH COURT. 

Second Civil Appbal No. 1500 of 1917. 

May 12, 1921. 

Present Mr. Justice Abdul Raoof 
and Mr. Justice Harrison. 

AMAR OHAND and others—Defendants 

—Appillantb 
versus 

RAM RAKHA —Plaintiff—Respondent. 

Possession, suit for—Defendant alleging sale—Said 
found to be invalid—Title and ownership, proof of. 
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AMIR CHARD V. RAM RAKHA. 

Plaintiff sued to recover possession of land from 
defendants whom he described as trespassers ; the 
defendants in reply asserted tide under a deed of 
sale in their favour executed by the plaintiff’s guardian 
during his minority; plaintiff impugned the sale, 
and it was found that it was not for his benefit aod 
was, therefore, not binding on him : 

Held , that the defendants having tailed to prove 
title, plaintiff should succeed without being asked to 
prove his own title to ownership, [p. 943, col. 1-3 
(ihulam Muhtmmad v. LatiJ Ahmad Khan, 14 Ind. 
Cas. 465; 17 P. R. 1912; 56 P. W. R. 1912; 68 P. L. R. 
1912, Abdul Hamid v. Sarbuland Khan, 78 P. R. 
1902; 137 P. L. R. 1902, referred to. 

Second appeal from the deoree of the 
District Judge, Hoshiarpur, date! the 11th 
January 1917, varying that of the Munsif, 
First Glass, Garhshankar, District Hoshiar¬ 
pur, dated the 24th March 1917. 

Bakhshi Tek Ohand and Lala Mehr Ohand , 
Mahajan , for the Appellants. 

Lala fakir Ohand , for the Respondent. 

JUDGMENT.—The following pedigree 
table is of arsistance in understanding the 
facts of tb*s case 


r 


Pirthi Mai. 


r 

Babn, 

dead. 


HAR CHARAN MAL 

I 


I 

Shibbu Mai 


'i 

Phalla Mai 


r 

Churanji. 


1 


Ram Rakha, 
plaintiff. 


r 


Bhag, 

dead. 


Pirthi Mai being childless is said to have 
looted Ram Rakha, the younger minor son 
l his brother Shibbu Mai. He died in 1902 
»ving the property in dispute, whish he had 
nrohased before the alleged adoption in 

lotober 1894. In 1905 Shibbu Mai, the 
father of Ram Rakha, purporting to a«t 
h bis guardian sold the property for Rs. 66 
0 Ganda Mai, father of the defendants. The 
esd resited the faotum of adoption and the 
itle of the vendor rested on this fact. 
Vhen he attained majority. Ram Rakha 
irought a suit against the representatives of 
he vendee describing them as trespassers, 
T ho had been in possession for eome five 
rears, and againstthem he claimed possession, 
"he form of the suit is, we think, of consider, 
kble importanee. The plaint did not mention 

(he deed of ealo nor *** the suit one to 
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impugn it as not binding on the plaintiff. 
The defendants replied urging the sale and 
also attacking the adoption, The finding 
was that the sale was not for the benefit of 
the minor, but that there had been no 
valid adoption, and, therefore, the plaintiff 
was given a decree for ODe-fourth of the prop¬ 
erty only. 

On appeal the Disfcriot Judge held that, 
whether the adoption was good or bad, the 
defendants, who derived title from the 
plaintiff, could not impugn it after accept¬ 
ing that adoption at the time of purchasing 
the land, and the plaintiff was, therefore, 
given a decree for possession of the whole. 

The vendees present this second appeal and 
nrge that the case is governed by Qhulam 
Muhammad v.Latif Ahmad Khan( l), that there 
is no question of es(oppe), legal or equitable, 
and that they are folly justified in question* 
irg the vendor’s title. 

We have to see whether Qhulam Muhammad 
v. Latif Ahmad Ehan{\) govemsthe case and, if 
not, whether the eale was, as a matter of fact, 
for the benefit of the minor. In that case it 
was held that a mortgagee in a suit by minor 
sons for possetsion of the mortgaged property 
on the ground that the mortgage was not for 
their benefit, oan question the title of the 
mortgagor in so far as to assert that there 
were others entitled to a share. The cases 
are very similar. There is, however, an all 
impoitant distinction which, in our opinion, 
wholly differentiates this case from the 
ruling quoted. There the plaintiffs sued for 
possession on the ground that the mort¬ 
gage was not for their benefit, that is to 
say, they made the mortgage an essential 
portion of the foundation of their case and 
then proceeded to attack it and it was pointed 
out by the learned Judge that they could not 
both approbate and reprobate the mortgage, 
and could not show that it was wholly void 
and inoperative as against them, and, at the 
same time, rely on the contents of the 
dooument in order to put the defendants out 
of Oourt. This is not what has happened 
here. The plaintiff sued for possession 
against a trespasser. The defendants re¬ 
plied that they were not trespassers but had 
acquired a good title by sale. This sale, on 
which they relied, was then impugned by the 

(1) 14 Ind. Cas. 495; 17 P. R. 1912; 66 P. W. B, 
1912; 88 P, L. B. 1912, 
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plaintiff and shown not to be binding on him sort of explanation has baen given as to why 
inasmuch as it was not for his benefit. The this land should have baen fold, nor has 


defendants, therefore, were shown to have 
no title and the plaintiff was entitled to 
Bucceed, as a matter of right, without having 
to prove his own title. He had been in 
possession up till the time of sale, t 9 , 1905. 
The defendants had then occupied the land 
and he brought a suit against them within 12 
years. Section 9 of theSpeoifis Belief Act as 
explained in Abdul Hamid v. Sarbuland Khan 
(2) does not take away his remedy and was 
not intended to do so. It is urged by Counsel 
for the appellant that this is tantamount to 
allowing the plaintiff to present a new sase on 
second appeal but the reiord of the original 
Court shows that this was the position taken 
up fi-cm the beginning. It is true that the 
contest subsequently centred round the ques- 
tion of adoption, but this cannot alter the 
fact that originally the plaintiff sued to eject 
the trespassers, and, as soon as it was shown 
that the trespassers' title was bad and they 
were nothing but trespassers, he was 
entitled to bis relief and the question of the 
adoption should not have arisen. The 
distinstitn may be somewhat technical but 
nonetheless it is a very real distinction. 
We are, therefore, of opinion that the 
question of adoption did not arise and that 
the question of estoppel and the applicability 
of Qhulwm Muhammad v. Latif Ahmad Khan 
(1) did not arise either. As soon as the plaintiff 
showed that the defendants’ title was bad he 
was entitled to his decree on the mere groand 
of bs previous ownership. To quote from 
Abdul Hamid v. Sarbuland Khan (2) page 
316. "in sush a fuit, unless defendant proves 
title, plaintiff should succeed without being 
asked to prove his own title to ownership, 
and even if the defendant proves that he 
(plaintiff) has no sush title, section 9 of the 
Specific Belief Ast, does not expressly take 
away this remedy, and was not intended to 
do so." 

It remains to be seen whether it has been 
shown that the sale was for the benefit of 
themioor. The details of the sale show a 
carious state of things in that the property 
was purchased by Pirthi Mai for Bs. 115 in 
1894 and sold li years later for Bs. 66. No 
explanation has been given of this curious 
fall. Pirthi Mai left a large estate and no 

(2178 P. B, 1902, 137 P. L. B. 1002, 


it C66D explained how the tale «an possibly 
have benefited the minor. 

On the above findings we dismiss the 
appeal with cDste. 
w. c. A. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Rolr Ro, 620 or 1922. 

February 1, 1922. 

Present: — Mr. Justice Greaves. 

RAM HARI KAPALI and otbkss — 

PLAINTIFFS-— PeNTIONIRS 
versus 

ROHINI KANTA CHAKRA YARTY, 

and oihsrs— Defendants —Opposite Paxtt. 

Limitation Act (IX of 19080, Sch. /, Art. 62— Suit 
to recover money from son of late Pleader received for 
payment to plaintiff—Money received for plaintiff 8 use 
— Limitation. 

A suit to recover from the son and legal repro. 
sontativo of the plaintiff's late Pleader a sum of 
money alleged to have been received by tha latter 
out of Court for payment to the plaintiff, falls undex 
Article 62 of the Schedule to the Limitation Act, 
[p. 946. col. 1.] 

Bindraban Behaii v. Jamuna Kunivar, 25 A. 65; 
A VV. N. (1902) 191, Rao Oirraj Singh v. Rani Raghu- 
bir Kuntcar, 2 Ind. Caa. 118; 31 A. 429; 6 A. L. J. 667, 
Kalee Kishen Paul v. Juggut Tara, 11 W. B. 76; 2 B. L. 
B, 189; 1 Ind. Deo. (N. s.) 741, Ourudas Pyne v. Ram 
Narain Sahu, 10 C. 860; 11 1. A, 69; 8 Ind. Jur. 322; 4 
Sar. P. C. J. 648 ; 6 Ind. Dec. (n. s.) 676 (P. 0.), dis- 
tinguished. 

Rule against the order of the Munsif, First 
Oonrt, Kishoreg&Dj, exercising the powers of 
a Oonrt of Small Causes. 

FACTS appear from the judgment. 

Baba Hemandra Kumar Das, for the Peti¬ 
tioners.—The plaintiffs are petitioners. The 
matter arises out of a suit to recover from 
the defendant as son and legal representa¬ 
tive of the plaintiff’s late Pleader a cer¬ 
tain sum of money received by the plaintiff’s 
Pleader out of Court for payment to tbq 
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trust property. In Eng 


plaintiff i. The facfs are shortly thess: 
Iiakel mi Babu, the father of the defendants 
died cn the 18th Oatober 1915 dariDg the 
Pnia holidays. When the Court re¬ 
opened in November 1915 the petitioners 
made enquiries aboot their various decrees 
and came to know that the money received 
bv the said Lakshmi Babu on their behalf 
had not been paid to them. The present 
suit eras inetilnted on the ISth November 
li20 The Pleader was a trustee for his 
clients. Therefore, under section 10 of the 
Limitation A.t there is no period of limi¬ 
tation for the present suit. Even if it ie 
not so the period of limitation would be that 
pressrihed by Article 120 of the Indian 
Limitation Ast. Article 62 can have no 
application to a suit of the present nature. 
Refers to Eindraban Behan v. Jagmuna Kumcar 
(1) This ease is on all fours with the 
present case. Refers to Buo Qirru, Singh 
V Beni Raghnbir Ear. war (2), Kalee Knhtn 
Paul V. Juggnt Tara <3), Quruias Pyn s v. Bam. 
Narain Baku (4). The last case clearly 
eupports my sontention. Article 89 of the 
Indian Limitation Aot also does not apply to 
the present case. It has been repeatedly 
held in this Court that Article 89 has no 
application to a suit against a legal repre- 
sentative. Refers to Jh'.pahanessx Bibee 
v Bama Sundyri Ohaudhram 15), Kumeda 
Oharan Bala v. Aiutoih Ohatlopadhya (6). 
The Court below rel'el upon the ruling 
reported as Lawless v. Calcutta Landing 
Sr Shipping Co., Lid. (7). But that was the 
decision of a Single Judge and as pointed 
ont byCoxe. J., in Jhapajhanessi Eibse v. 
Bama Sundari Chaudhrant (5), it baa been 

dissented from io subsequent ssees. 

Babn Annada Oharan Karhoon , for the 
Opposite Party .'-Section 10 of the Indian 
Limitation Act does not apply. A Pleader 
£ not a trustee for bis slient. The prop¬ 
erty does ' not vest in him for any specific 
purpose and the present suit is not a amt 

mao* A BSiA.W. N. (K02L191. . 

Cas n8i 81 A. 429; 6 A. L. J. 66<, 

(B/ltw! A. 7*6; 2 B.L. R. 139} 1 Ind. Dec. (n.s.) 

T4 ha 10C 860.11 I. A. 60; 8 Ind.- Jor. 322, 4 Sar. 

n'JiSi?Ind Dec. (N. a.) 675 (P. C.). 
r \°V le^Ind 0 m. 4141 16 C. W. N. 10*2! 16 C. L. J. 

* 8 m> 19 Ind. Cas. 742, 16 C. L. J 282; 17 C. W. N. 5. 

^7) 7-C. 627} 3 Ind. Dec. (n. b.) 9o3. 


for following tbe 
land it bas been held that a Solicitor is not, 
as a rule, express trustee for bis alien!. 
Reftr3 to Watson v. Woodman (8), Light- 
wood’a Time-Limit on Aotions (lb03 Edi¬ 
tion) 278- Article 120 is a residuary Article. 
It aan , apply it no other artiale applies. 
Tbe language of Article 62 is clear - and 
applies to tbe facts of the present ease. 
Tbe money waa.reoaived by • Lakshmi Babu 
for tbe plaintiff’s use.. The decision in 
Bindraban Behari v. Sfamuna Kunwar (1), 
ignores the definition of defendant r as 
giveD in the Limitation Act. Refers to 
Mitra s Law of Limitation .(Taorcre Law 
Leatures) Volume II, 948, Rnstomji’a Law of 

Limitation (2nd Edition) 316. 

Babu Btmendra uKumar Dos, replied in 

brief. • ■> • - - 

JUDGMENT.—This Rnle was isiuad at 
tbe instance of the plaintiffs. -^Tbe suit was 
brought by the plain tiff d to retover from tbe 
defendant as i snn r and legal representative 
of tbe plaintiffd’ late Pleader a sertaio sum 
of money reoeived or alleged to have fce*n 
received by tbe plaintiffs’ Pleader out of 
Court ior payment to tbe plaintsff*. Tbe 
learned 8mall Cause Court Judge states that 
tbe Pleader, Lakshmi Kanta Chakravarfcy, 
in Kaitio . 1319 received Rs. 50 on amount* 
of a certain dearee and that he algo received 
in November 1911 and .November 1912 cer¬ 
tain othor decretal amounts making a total 
of Rs. 171*8-6.. fiow, it appears: that 
Lakshmi Babu died iD Kartik 1322 without 
having made oyer to tbe plaintiffs these sums 
of money. The present suit-was commenced 
on the 19th of November;. 1S20. The suit^ 
therefore, is a V6ry belated one, Tbe learned 
mall' Csusei Court;- Judge - bas stated, 
_or the reasons appearing in his judgment 
that it is barred by limitation, it is to 
attack this finding that- the . present, appli¬ 
cation has , been made nnder - Bastion 25 of 
tbe Provincial Small Cause Courts Act. ; 

, Now, apart from authority, I should have 
thought myself that tbe Article of the Limi¬ 
tation Act applicable was Artiale. 62, this 
being money received byi the Pleader for 
tbe plaintiffs’ nee. I think that that Artiste 
would ba applicable by virtue of tba 
definition of . “ defendant 9 in eesftion 2 


(8) (1875) 20 Eq. 721j 45 L. J. Ch. 57; 24 W. B. 47, 
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clause 4 of the Limitation Aofc. But it is 
said that the Article applicable is 120 and 
that Artiele 62 has no application to tbe 
facts and eiroumstances of this ease, and I 
have been referred to the ease of Eindraban 
Behari v. Javr.unn K unwar (1), in support 
of that contention. Now, there is no doubt 
that this case does not support the oon- 
tention urged before me. Bat 88 the learn¬ 
ed Small Cause Court Judge points out, tbe 
learned Judges there seem to have taken 10 
account of the definition of defendant ap¬ 
pearing in section 2, clause (4) of the 
Limitation Act. I was also referred to the 
•ase of Rao Qirraj Singh v. Rani Raghubir 
Kunwar (2) and to the passage in the judg¬ 
ment at page 437*. Bat that was a case 
differing in principle from the one before me 
and invoicing the t-akiog of accounts. Then 
I was further referred to the Oise of Kalee 
Rishen Paul v. Juggul Tara (3). Bat that, 
as appears from the judgment of the Chief 
Jastioe, was a caie of money advanced for 
ihe general purposes of a business where an 
account had been rendered and not the case, 
as here, of payment of. specific 6um3 for a 
specific purpose. TbeD, lastly, 1 was refer¬ 
red to (he Privy Council case of Gurudis 
Pyne v. Ram Barain Sahu (4). Bu 1 ; there, 
again, it seems to me that the facts are 
somewhat different. If one looks at the 
facts as stated at page 863+ of the j udgment, 
and aa pointed ont in the judgment* the 
sait was to enforca an equitable claim for 
following the proceeds of timber sold in tbe 
lands of the defendant These facts are 
not eoch as would bring the decision w.fchio 
the facts of the present case. 1 do not think 
that the matter i3 entirely free from doubt. 
Bat, as already stated, 1 thick the limita¬ 
tion applicabe ij that providad by Artic’e 
62. This being so, I do not think that I 
ought to- interfere with the decision of the 
Small-Ceuses Court Judge in the exercise 
of my .discretion under seotion 25 of the 
Provincial Small Cause Courts Act, speoiaUy 
having regard to the fact of the belated 
nature of the suit. 

The application accordingly fail3 and the 
Bale mast- be diesharged. I make no order 

as* to <xwtp. 
w. o. a. <b *. k. 

'• Rule ditch* r o'd 

•Page uf 81 A.—»f ffd.] 

tPage of 10 0.—[®dl.] 

**. * ' ~ v - - . . ‘ ^ 
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LAHORE HIGH COURT. 

Cavil Revision No. 892 cf 1919. 
Pebrua’y 21, 1921. 

Fie-.eni: —Mr. Justice Abdol Raoof, 
RALLA RAM— Plaint.ff — Pictitionek 

t (nils 

Musammat RAJ and others—Defendants 

— Respondents. 

Civil Procedure Code (Act K<»/190Sj, s ll*>, 0. IX, 
r. 2— Revision— Remedy, other, open—High Court, 
interference by—Proccss-fcc paid late—Dismissal of 
suit — Illegality. 

A High Court generally dooa r.ot entertain an 
application for revision when there is another 
remedy open to u petitioner, but there is nothing 
in tho law which pronibits a High Court from 
interfering where grave injustice may have been 

done. [p. M46. col. 2 ] 1 • 

Sheo Prasad Singh v. Kastura Knar, 10 A. *19: A. 
W. N. ( 1883) 26: bind. Dee. (N. a.) 80, Abdul Ohunni 
V. Kundan Lai, 71 P. R 1884, Harjas Rai v. Ninnal 
Singh, 36 P. R. 1887, referred to. 

Tbe date of hearing of a suit was 21st October. 
Plaintiff deposited the process-fee on 11th Octobor at 
Gujrat The office did not issue a summons to 
the defendant at Gujranwala on the ground of tho 
process-fee being paid very lato and on the date of tho 
hearing the Court dismissed tho suit under O. IX, r. 2 

of the Civil Procedure Codo : 

Held, (1) that O. IX, r. 2, Civil Procedure Code, 
had no application to the suit inasmuch as process- 
fees had been depositod by tho plaintiff ; 

(2) that tho office acted wrongly in not issuing 
a summons to the defendant on lith October; 

(3) that the order dismissing the suit must bo set 
aside in revision. 

Petition, under section 44 or Aefc VI of 

1918, for revision or t.he order of the Munsif, 
First*01a?e, Gajrat, daied the 21s’, October 

1919. 

Mr. Nanak Qhand , for the Petitioner. 

Mr. Muhand Lai Pun , for the Reapon- 

denis. , . . 

JUDGMENT.—The fasts out of whioh 

thie petition for revision has arisen may be 

shorty stated ae follows ; — 

On the 19th July 1919, the petitioner, 
RUla Ram, filed his suit against Musdm - 
mat G ur Devi. She having died the names 
of Musammot Bhag, Muiammat Raj and 
Muiammat Rukmini were substituted as her 
legal representatives. The notice issued to 
Muiammat Bhag waa ^turned unserved. On 
the 27fch August lyl9, the Court ordered 
fresh process-fee to be paid and fresh par- 
tieolars of address to be given. The peti¬ 
tioner put ia fiesh ou IlfchOsfcober 


* ^ 
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1919 bnfc gave the fame address of A lusam. 
mat Bhag which be had given before. On 
the 2Ut October 1919 when the case fame 
on for bearing, the Court made the follow¬ 
ing order“Tbe plaintiff with Lala Mul Raj 
Uppal, Pleader, is present. The plaintiff 
deposited the process-fee on the 11th Oc¬ 
tober 1919. As the payment of process-fee 
was very late, so the summonses were not 
issued. This suit is pending in this Couit 
from a very long time and has not been 
decided owing to such acts of negligence. 
Now negligence of such sort cannot be 
allowed. Therefore, the claim of tbe plaint¬ 
iff is dismissed under O. IX, rale 2 of 
the Civil Procedure Code.’* 

0. IX, r. 2 provides that where, on 
the day fo fixed, it is fc und that tbe summons 
has not been served apon the defendant in 
•oneeqnecce of the failure of the plaintiff 
to pay tbe Court fee or postal •barges (if any) 
chargeable for euih service, the Court may 
make an order that the iu : t be dismissed. 
In this «esb what happened was, that the 
plaintiff did deposit the talbana , but (he 
office did not isnn the eummons, There- 
forr, the ease did not come within the law 
laid down in r. 2. The order, on the 
fate of it, is bad and does cot come under 
the specific rule referred to in the judgment 
of the Court. 

Irrespective of this fact, the judgment 
further is not justified by the circom. 
stances of this ease. The process fee was 
pnt in on the 11th October 1919 and the 
date fixed for the next hearing was the 
21st October 1919. Musammat Bhag was 
residing at Gujranwala ; at any rate, that 
was the address given by the plaintiff. It 
was the duty of the Court to have issued 
the summons to Musammat Bhag. The office 
was not right in refusing to issue the sum¬ 
mons. Gujranwala is not very far from 
Gnjrat where the Court sat. There was 
suffiaient time for the service of summons. 
Gujranwala is on the main Hue of the 
Railway. This order was pissed in utter 
disregard of these facts and oannot be allowed 
to stand, 

Mr. M. L. Puri took a preliminary objec 
tion to the hearing of this revision on the 
ground that there was anotherremedy provid¬ 
ed by r. 4 to O. IX which the petitioner ought 
to have sought, and that because he did 
seek that remedy this Court ought not 


[i9&2 


to interfere. In support of this preliminaiy 
objection he has drawn my attention to the 
following oases :—Sheo Frasad Singh v. Kas - 
tura Kuar (1), Rarjas Rat v. Nirmal Singh 
(2), Abdul Ohunni v. EunJan Lol (3) 
There is no doubt that a High Court gener¬ 
ally does not entertain an application for 
revision when there is another remedy open 
to a petitioner. But there is nothing in 
the law or in these rulings whioh prohibits 
a High Court from interfering even in 
oases where grave injustice may have bsen 
done. The order impugned in this revi¬ 
sion sannofc be supported upon aDy ground. 
At first I was inclined to give effect to 
the preliminary objection taken by Mr. 
Mukand Lai, but when I examined tbe 
facts of the ease more closely, I came 
to the conclusion that I would be perpstrat- 
mg injusfcioe in refusing to interfere with 
an order of this kind. 

I accept this petition for revision anl 

set aside the order of the Court below, 

and remand the care to that Court under 

O. XLI, r. 23 with the direa(ion that it 

be restored to its original nun her in tha 

register of pending suits and ba dispcsad 

of according to law. Costs will abide the 
result. 

z. r. 


(1) JO A. 119; A. 
(n. s ) 80. 

(2) 36 P.R. 1887. 

(3) 71 P. R. 1884, 


Petition accepted. 

W. N, (1888) 26; 6 Ind. Dec, 
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CALOUTTA HIGH COURT. 

Appials prfOM Appellate Dicries Noj. 
2034 of ly.18, 112, 113, 114, 116, 

117 AND 118 OF 1919. 

July 5, 1920. 

Present : —Sir Asutosh Mookerjee, Kt, 
Acting Chief Justice and Justice 
Sir Earnest Flefcoher, Kt. 
MOHESH DUTTA SUKLA and oraiBg— 
Plaintiffs—Appellants 

versus 

Sheikh HURM AT—Defendant— 

Respondent. 

Bengal Tenancy Act (VII[ofmbJ t <r. 4Q-GW« 



INDIAN CASKS, 


Vel. LXVII] 

MOHBBH DUTTA 8CKLA V. HURMAT, 

mutation of rent—Rent payable in kind but fixed sum 
of money payable on default—Jurisdiction of Civil 
Courts—Revenue Officer acting without jurisdiction — 
Civil Court , whether can declare order void. 


Where a contract of tenaucy provides for the pay¬ 
ment of rent in kind but there is a further provision 
that on failure of the tenant to pay the rent in 
kind, the same would be leviable at the rate of a 
fixed sum of money, the rent is only nominally and 
not in reality payable in kind. In such a case the 
rent cannot be commuted under seotion 40 of the 

Bengal Tenanoy Act. [p. 947, col, 2.] _ 

Where the order of a Revenue Officer is made 
without jurisdiction, a Civil Court is competent to 

declare it a nullity, [p. 947, col. 2,] n 

Jadu Hath Manna v. Pran Knshna Das, 46 Ind. Las. 

456; 27 C. L. J. 569; 45 C. 769, followed. 


Appeals against the decree of the Sob- 
ordinate Judge, Third Court, Mymensmgb, 
dated the 5th Augnet 1918, modifying the 
decrees Noe. 2034, 112,114, 116, 117 and 
118 and diemissing the decree No, llo 
of the Mnnsif, Additional Court at Iswar- 
gunge, dated the 27th of September 1917. 


Babus Dtoarka Noth Ohahcrbulty and 
Ohanier Kant Ohose t for the Appellants. 

Baba Qobind Ohandra Roy , for the Re* 

spondent. 

JUDGMENT. 

Mookkrjib, Act a. C. J.—These are appeals 
by the plaintiffs in suits for recovery of 
the. whole value of crops. The tenant-de- 
fendant entered npon the land on the basis 
of an agreement in the following terms : 

“I (the defendant) do execute this kabu- 
iiyat for 3 years from 1310 to 1313 and 
promise to cultivate the land in proper time 
and grow roa paddy, and on its being ripe, 
shall thresh out the paddy and after taK- 
ing my share for the labour shall deliver 

you your share—7 maunds—every year m 

Pons. If I neglest to deliver paddy'then 
I shall pay you the price of paddy Rs. 14 
at the rate of Rs. 2 per maund, and 
shall bs liable for damages.” It may be 
a matter for argument, whether this agree- 
ment was in reality a contraot of tenancy 
or whether the defendant was on y a 
labourer who undeitook to bring the an 
under cultivation. But we shall assume, 
in favour of the defendant that he was 
a tenant. The question is, whether be 
is liable to pay rent to the landlord a 
the sontrast rate or at a rate fixed by 
the Revenue Authorities in sommutation 



proceedings. The Subordinate Jadge has 
held in favour of the defendant that he is 
boand to pay rent annually at the aom- 
muted rate and he has further expressed 
the opinion that it is not competent to 
the Civil Court to aonsider the legality 
of the order made by the Ravenue Officar. 
We are of opinion that the view taken 
by the Subordinate Judge cannot be sup¬ 
ported. 

An order for aommatation of f rent aan 
be made only under section 40 of the 
Bengal Tenanoy Atfc, which provides as 
follows: “Where an occupanay raiyat 

pays for a holding rent in kind, or on 
the estimated value of a portion of the 
erop or at rates varying with the crop, 
or partly in one of those wayp and part¬ 
ly in another, or partly in any of those 
ways and partly in cash, either the raiyat 
or his landlord may apply to ^have the 
rent aommnted to a money rent.” Conse¬ 
quently, the essence of this provision is 
that the rent should ba ia reality payable 
in kind either wholly or partially. It ia 
further necessary that the tenant should 
have the status of an osoupansy raiyat. 
In the present case, the tenant is not an 
oicupancy raiyat. The lands he holds 
lie in the khamar of the landlord ; and, 
consequently, under section 116 of the 
Bengal Tenancy Act, nothing in Chapter 
V could sonfer npon him a right of oc¬ 
cupancy, as the land was held under a 
lease for a term of years. Besides this, 
the rent ia not really payable in. kind : 
although npminally the rent was payable 
in kind, the parties had contracted that 
upon failure of the tenant to pay the 
rent in kind, the rent would ba leviable at 
the rate of Rs. 14 annually. Consequently, 
there was no room for commutation unde» 
section 40 ; indeed, the parties had already 
commuted the rant by their contract. • 

1 

The order of the Settlement Officer 
must consequently be deemed to have 
boen made without jurisdiction ; and if hie' 
order was without jurisdiction, the Civil 
Court is competent to declare that it was 
a nullity, as was ruled in the case ot 
Jadu Nath Manna v. Pran Krishna Das (I), 

(1) 46 Ind, Cas, 465j 27 0. L. J, 569; 45 0,769, 
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Tbe result is that the appeals are allow¬ 
ed and tbe decrees of the Subordinate 
Judge modified : Decrees will be made at 
tbe oontract rate instead of the commut¬ 
ed rate in reepeot of tbe year 1322. The 
appellants are entitled to their costs in 
Ibis Oourt. 

The judgment will govern all the appeals. 
It was faintly suggested that there might 
be a doubt a9 to the competency of some 
of these appeals ; bnt alearly the dearee of 
tbe Subordinate Judge has deaided a 
Question of the rate of rent annually 
payable, namely, whether rent wa 9 pay¬ 
able at tbe commuted rate or at the aon- 
ftraat rate. In eaah of the appeals, con¬ 
sequently, the same order will be drawn 
*P- 

Flitohkf, J.—I agree. 

V. H. 

Jppeals allowed. 


Lala Laqir Ghand, for the Petitioner, 

Lala Jagan Nath , for the Respondents, 

JUDGMENT.—Tbe District Board of 

Kangra sold a tun tree to one Sidhu who 
proceeded to cut it down. Dfcanna and 
others, plaintiffs, irstitnted a suit against 
the District Board of Kangra aid the 
said Sidhu alaimiog Es. 100 as tbe value 
of the tree, elteging that the tree 
belonged to them, the plaint¬ 
iffs, and that the District Board bad no 
right whatever to sell it. The Trial Oourt 
dismissed the suit, holding that the plaintiffs 
had failed to prove that the tree belonged 
to them. The plaintiffs thereupon appealed 
to the Senior Sub-Judge of Kangra who 
granted them a deoree for Rs, 60 with pro¬ 
portionate oosts, holding that sum to be 
the value of the tree. Against this decision 
the Diairiot Board of Kangra and Sidhu 
have preferred separate revisions, the former 
through Mr. Mehr Ohand Mah'xian and tbo 
latter through Lala Faqir Ohand and I 
have heard Lala Jagan Nath on behalf of tbe 
plaintiffs-respondents. It appears that tbifl 
tree wa3 growing a few feet from the side of 
the read at the corner of two fields bearing 
Khatra Nos. 95b and 957, The lower Appel* 
late Court finds that these two fields were 
inslndcd in a plot of land about 17 marlat in 


LAHORE HIGH COURT. 

Civil Revision l\o. 4-1 cf 1919. 

February 3, 1920 
Present :— Mr. Jr slice Broadway. 

SIDHU— DryirpANT— Pbtitiokeb 

versus 

DHANNA a»p OTHsar—P laiihiffs— 

RsPPOW JCIT^TS, 

Possession without title—Interest good against all 
world except true owner. 

A person in possessor, whether lawful or not, 
has an interest in the property which is pood ajrainst 
all the world except the truo owner, [p. 94 ? f co i. ,i 

Abdul Hamid v. Sarbuland Khan, 7a P. 11 
lfipSi 187 P. T,. R. 1902 and Gobind Prasad v. Mohan 
UW ^ A. 187; A. W. N. (1901J 204, followed. 

; Petition,urder secticn 4!cf Act IV of 1919, 
for revision of the decree of tbe fcenior Sub* 
ju#g9t £angr* at Dbarameala, dated the 
24tb 1919, reversing that of the 

Mousif, Second Class, Kangra at Dharamsala 
dated the SStb October 1918. 


area which bad originally been 8hamilat. In 

the Jamabandi Ishtamali of 1887-88 this 
entire^ plot was numbered as 304 and record¬ 
ed as ‘maqboota malikan ” and in the possession 
of the plaintiffs respondents who continued 
to be in exclusive possession up to 1891-92,, 
In 1900 on the 12th August a mutation 
entry shows that 15 maria* out of this plot 
were entered in the names of plaintiffs-respond- 
ents and the remaining two marlos as being in 
possession of Hoehnaku and Meda Ob am are. 
xbe entire plot, however, remained in posses¬ 
sion of the plaintiffs-respondents. The 
lower Appellate Oourt appointed a Local 
Commissioner who reported that the treo 
was about 100 years c!d and that the plaint- 
iffs-re?poDden(s bad been in possession of 
this plot for a considerable period. The 
Local Commissioner recorded the statement 
of Hoshnakee who, while stating that in. 
1S00 he and Meda had been given two marlat 
of this land, admitted that the plaintiffs- 
respondents continued in possession of thn 
said two mcrlas and cultivated them them¬ 
selves* Now, the plaintiffs are not owiui% 
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of that piete o! land on wbish this tree 
stands bat, as stated above, are in poss98flion 

of it. 

Oouosel for the two petitioners oonteoded 
that inaimueh as the plaintiffs-respondents 
based their elaim on their being owners 
of the land on which the tree stood and as 
the lower App3llat9 Ooarfc agreed with the 
Trial Oonrt in holding that the tree was 
Rot growing in the land owned by the 
plaintiffs-respondents, the suit should have 
btfen dismissed in toto, On the other hand, 
Laid .lagan Nath on behalf of the plaintiffs-re- 
aoondents olaimed that inasmuch as bis 
elients were in astual possession of the 
land on which the tree grew they were entitled 
to the prodace of the land including the 
tree as against the whole world and that 
only the true owner of the land oonld 
interfere with their rights. He oontended 
that the District Board and Sidhu 
must be regarded as trespassers and that 
they mast be held liable to pay the value 
of the tree. Reliance is plaaed on Abdul 
Ham(d v. Sarbuhind Khan (1) and Qobind 
Prat ad v. Mohan Lai (2) in whioh oases it 
was held that a person in possession of 
lived without title has au interest in the 
property whieh is good against all the 
world Oxaept the true owner. Lila Mebr 
Cband Mahajan referred me to Sir James 
Lyall’s Settlement Report, paragraph 27, and 
the Gazetteer of the Kangra D'stricfc, 
page 20 \ and urged that aieording to 
what is written therein the tree really 
bakmged to Government. I do not see 
ftbat this aan entry the ta:e very far so 
far as the District Board is conoerned, for 
it has not baen shown that the Govern¬ 
ment has made over its right3 in trae9 
to the District Board. Ao a matter of 
faofc, tbs passages referred toby Lai* Mehr 
Ohend dt) no., in my opinion, estab¬ 
lish bis allegation. Tho Und hsre is ad¬ 
mittedly eommoo land aod the tre.s re¬ 
ferred to in the Settlement Report and 
the Gazetteer a:6 trees growing in' waste 
kinds. 

After a careful examination of the argrf- 
metits advaoted by the le^rnel CouOsol and 
tbs e;rcum9taTie9s of the evso. it seems to me 


(1) t. U. mit 137 t. I/-R. I9>3. 
it, 34 A, 1*7» A. W. N. (1001) 20*. 
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that the principle enunciated in Abdul Hamid 
v. Sarbuland Khan (t), and Qobind Prasad 
v. Mohan Lai (2) is applicable to the pre¬ 
sent Case. The phintitfs-respondents were 
undoubtedly in possession of the land in 
whieh the tree was growing. Whether 
possession was lawful or not, they clearly 
had an interest in the land whieh interest 
must be regarded as good against all - the 
world except the true owner. The District 
Board eertainly was not the true owner 
and, therefore, it does not appeatf to have 
been entitled to sell the tree.. 

Aeeordingly, I maintain the lower Ap¬ 
pellate Court's desree and dismiss both the 
petitions with costs. In the case Of Sidhu’a 
petition f would add that I am unable 
to agree with Lala Faqir Cband that 
Sidhu was not liable. He may have a 
o’aim against the District Board but that 
is a matter with whiah the plain tiffs-re¬ 
spondents are not concerned. 

R. K. 

Petition dismissed. 


CALCUTTA HIGH COURT. 
Matrimonial Suit No. 8 of 1918. 

April 26, 1921. 

Present'. —Mr. Justice Greaves. 
BIRENDRA KUMAR BrSWAS^ 

Petitiones 

versus 

HEMLATA BISWAS— Respondent. 

Marriage, suit for annulment of—Indian Christian* 
->-Court, jurisdiction of — Fraud—Divorce Act (IV of 
1859,), «• 19— Impotency, meaning of—OonsurnrHitionj 
practical impossibility of. 

Under section 19 of the Divorce Aot, fraud, apart 
from fraud in obtaining the consent of 6. pftrty, ft* 
not a ground for annulment of marriage, [pv 9S2^ 
col. l.J 

Where in a suit for the annulment of a marriage 
under the Divorce Act the only evidence of fraud or 
the part of the defendant (wife) is that her father 
knew that, previoas to tho marriage!, she Wa* suffer¬ 
ing from syphilis and that he concealed th& fast 
from the plaintiff (husband , this would not amount 
fcC 'fraud in obtaining the consent’ within the meaning 
of the words at the end of section iP, and consequently 
ia not a good ground for annulling the marriage. 
£p. 962, cob 1.] 
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Though a party to a suit for the annulment of a 
marriage may be physically fit to consummate the 
marriage, yet where the consummation is a practical 
impossibility the Courts will interfere. [P* 9^2, 
col. 2 ] 

Where a husband is unable to consummate his mar¬ 
riage without the very gravest risk to his health and 
to that of any offspring who might be born of the 
connection, and this state of things is likely to 
continue and be permanent, it amounts to impotency 
on the part of the wife, and the suit of the husband 
for the annulment of marriage should be decreed, 
[p. 952, col. 2.] 

G. v. Q , (1871) 2 P. & D. 257 at p. 291; 40 L. J. Mat. 
88; 26 L. T. 510*. 20 W. R. 103 andUhckinson v. Dickin - 
ecm, (1913) P. D. 198 at p. 206;82 L. J. P. C. 121; 109 
L. T. 408* 68 S. J. 32; 29 T. L. R. 766, relied upon. 

E. v. P. falsely called E. t (1873', 3 P. & D. 126, 
referred to. 

The ease was 6rst decided by Mr. Justice 
Fletcher on 31st March 1919. Then an appeal 
was preferred to the High Coart and the 
appeal was decided by Sir Ashutosh Mooker- 
jee, Kt., Acting Chief Jostice and Jaetica 
Sir Aeutosh Cbaudbri, Kt., on 31st May 
1920, when they remanded the ease for re¬ 
trial. See 60 Ind. Cag. 362. 

Mr. A. A . Avetoom (with him Mr. M. N. 
Kanjtlal ), for the Petitioner. 

Mr. B. 0. Bonnerjee , for the Respondent. 

JUDGMENT,—The petitioner, Birendra 
Kumar Biswas, asks that his marriage with 
the respondent, Hemlata Biswae, may be 
declared null and void on the ground that the 
respondent bad been from before the mar¬ 
riage suffering from a loathsome disease of 
syphilitic origin alleged to be insurable and 
contagious, in oonsequanee whereof she is 
said to he unable to consommate the marriage, 
and the petitioner alleges that the marriage 
was brought about fraudulently and that all 
information with regard to the disease was 
concealed from him. 

The suit was heard by Mr. Justice Fletcher 
on the 31st March 1919 and he dismissed 
it with sosts; against the decree of the dis¬ 
missal the plaintiff preferred an appeal and 
on the 3lst May 1920 the case was remanded 
by the Appeal Court to this Court for 

re-trial. 

' It was suggested by Counsel for the parties 
'before me that the evidence taken before 
Mr. Justice Fletcher should be treated as 
evidence before me and that the parties 
-would submit themselves for farther cross- 
examination if either Counsel desired to cross- 
examine further and that either side should 
beat liberty to adduce any additional evidence 


if they so desired. I agreed to this course 
having regard to the extreme poverty of the 
parties and the great hardship to which they 
have been exposed by reason of the course 
which events have taken. 

The defendant offered to submit herself 
to the examination of any Doctor named by 
the petitioner, the petitioner did not express 
himself as desirous of any such examination 
being held, but I thought that it was better 
that such examination should take place and 
the respondent wac aocordiDgly examined by 
Dr. Bissesswar Mitter on the morning of the 
11th March last. 

Two issues were raised before me : 

(1) la the petitioner entitled to have the 
marriage declared null and void on the 
ground that the respondent was suffering 
from syphilis prior to the marriage ? 

(2) Was the petitioner induced to marry 
the respondent by any fraudulent allegation 
or fraudulent ocncealment on the part of the 
respondent or on the part of any one on her 
behalf? 

The parties are both Indian Christians and 
were married at the Baptist Church, Eutally, 
on the 15fch February 1918, the respondent 
then being of the age of 15 years or there¬ 
abouts. 

The evidence before Mr. Justice Fletcher 
was to the following effect, Khamutulla 
Chaudhnry, a medical practitioner of 20 years 
experience, stated that be saw the respondent 
on the 19th February 1918 and that she was 
suffering from tertiary syphilis and that if 
the petitioner had consummated the marriage 
he would have got the disease himself and 
that he was doubtful from her condition 
whether she conld be cured. In cross- 
examination he stated that he only examined 
her nose and body and not fo see if there was 
malformation or structural defect to prevent 
consummation. He stated to the Court that 
the disease might be cured but that it would 
take time. Dr. Biesesswar Mitter, a Fellow of 
the Royal College of Surgeons and an L. R. 
0. P. of London, stated that he examined the 
respondent on the 6th March 1918 and that 
she was suffering from a bad type of inherit¬ 
ed syphilis, that tbe disease was in the 
tertiary stage and that the nasal discharge 
of which he spoke and from which she was 
Buffering was infectious and that any man 
living with her could be infected, and that 
so long as she was suffering from the dieease 
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it would not be safe for the husband to have 
intercourse with her. Asked if she oould 
be eared, he stated that this sas a very oon- 
troversial question aod that after sev3ral 
years and after examining the blood he eonld 
say if she was safe but that there were several 
risks including that of the children getting 
the disease. 

In cross-examination he stated that the girl 
was capable of sexual intercourse. 

The petitioner stated that he never lived 
with the respondent as his wife, that he 
discovered she was suffering from this trouble 
on the 17th February 1918 and that he had 
never consummated the marriage and did not 
know before the marriage that she was 
troubled with the disease and that he never 
saw her before the marriage. The respond¬ 
ent swore that 'the petitioner had sexual con¬ 
nection with her and that she slept with him 
for one week after the marriage. 

• RajJ Krishna Mokerjee, an L. M. S. of 
Calcutta, stated that he examioed the re¬ 
spondent on the 18th March 1918, that she 
was suffering from syphilis which he con¬ 
sidered to be curable, that he examined her 
again on the 25th November 1918 and 
expected she would be thoroughly cured 
witbin three months and that she could con¬ 
summate the marriage. In cross-examination 
he stated that he had been practising in 
Calcutta for three years, that on March 18th 
the respondent was coffering from tertiary 
syphilis and that it would not then have 
been safe to consummate the marriage. 

At the re-trial before me the following 
further evidence was called on behalf of the 
petitioner. Hridoy Gopal Banerjee. a Minis- 
ter of the Baptist Chapel, who married the 
parties, stated that on the 6th March 1918 
the father of the petitioner made a com¬ 
munication to him and that as a result he 
went to the house and had a talk with the 
defendant who admitted that before the 
marriage she was suffering from something 
which caused a hole in her palate, that her 
father had her treated for this before the 
marriage without effect and that it went on 
increasing. He etated that the respondent 
said that something happened to her nose and 

then to her palate. , 

In orocs examination he stated that e 
respondent did not say that she knew what t e 
disease was. Dr. Biseesswar Mitter, who was 
examined in the first trial, stated that be 


examined the respondent on the morning of 
the 11th March 1921 and that there were 
signs of hereditary syphilis and he did not 
think it nesessary to examine her private 
parts as in such sases private parfc9 are never 
affected unless there was fresh infection 
during the last few weeks or months. In 
oross-examination he stated that sexual 
connection was not impossible, but that any 
children born of the anion were likely to be 
infected, that if the petitioner had sexual 
intercourse with the respondent there was no 
chance of his being infected but that from 
kissing he might be infected and that 
the discharge from the nose and mouth was 
infections, 

I find the fo’lowiDg facts on the evidence: — 
(1) The marriage was never consummated; (2) 
that the respondent was at the date of the 
marriage suffering from hereditary tertiary 
syphilis ; (3) that this was not known to the 
petitioner nntil after the marriage ; (4) that 
the respondent was treated for syphilis prior 
to her marriage at the instance of her father 
who, I must assoms in absence of evidence 
from him on this point and in view of Mr, 
Hridoy Gopal Banerjee’s evidence, knew of the 
nature of the disease; (5) that sexual 

intercourse between the petitioner and the 
respondent is not physically impossible and 
that her private parts are not diseased; (6) 
that the disease has not yeilded to treatment, 
and that even if curable (as to which no 
positive conclusion is do v possible) it could 
not be taken as cured until after the lapse 
of several years ; (7) that from sexual inter¬ 
course alore the petitioner is not likely to be¬ 
came infected with the disease but that there 
is risk of such infection if the petitioner and 
respondent live together on ordinary terms as 
husband and wife ; (8) that there is very 
grave risk that any offspring of the un on 
would be diseased. 

I gather from the judgment of the Appeal 
Court that th e case was remanded for re trial on 
two points, (1) for investigation of the allega¬ 
tion of fraud, and (2) for consideration whe- 
ther the rule of impotenoy said to be deduced 
from the Amerioan Authorities to which 
nnfortnDately I have no means of access, 
namely, that the existence of incurable 
syphilis at the time of marriage in either 
party forming not an absolute bar to copu¬ 
lation but rendering the act impracticable 
as endangering both tbe boaltb apd Ufa of 
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the party not previi inly infeoted is r.uch an 
incapacity as entitles the party not infeoted to 
a decree for annulment, is applicable to 
the facts of this eaxe. 

So far as the first of these questions is con¬ 
cerned, I have already stated my finding on 
the point, that is to ray, that I find upon the 
evidence that the father of the respondent 
knew prior to the marriage that bis daughter, 
the respondent, was suffering from syphilis, 
and that this » faot was not known to the 
petitioner but was sonoealed from him. 
Whether the father krew or had reason to 
believe that thedisaaee was insurable I do not 
know tut even assuming that be did know 
this I do not think that this would be a good 
ground for annulling the marriage. The 
jurisdiction of the Court to annul the mar¬ 
riage is contained in section 19 of the Indian 
Divcrae Aot (IV of 1869) and fraud, apart 
from fraud in obtaining the consent, is not 
a ground, and I do not eonoeive that fraud of 
the D&ture etated above amounts to fraud in 
obteiuinH the content within the meaning of 
the words at the end of section 19. 

The law in England ij succinctly stated 
in Haltbory’s Laws of England, Volume XVI, 
page 278as follows : “Fraudu’entmierepresen* 
tation or concealment decs not, apart from 
duress or imbeoility of mind amounting to 
insanity, affect the vlidity of a marriage 
to which the parties freely consented with 
a knowledge of the nature of the con¬ 
tract.” 

This being so, the only question which 
remains, apart from the question cf the 
principle deduced by the Appeal Court from 
the American Authorities is whether on the 
facts here the respondent was impetent at the 
time of the marriage and at the time of the 
institution of the suit. It is eaid on bsbalf 
of the respondent that impotency means 
an impossibility of sexual intercourse from 
physical incapacity and that cases like 0. v. Q. 
(1) and H. v. P. fasdy called H. (2) mark the 
extreme limit to which the 0ourt3 will go, that 
on the facts here there is no mob incapacity 
and that the Court has to jurisdiction to 
annul the maxihge. On behalf of the 
petitioner it is raid that irapoteccy means 
anything which prevents c ^habitation, a utate 
of things said to exist hereon the facts of this 

j (1871) 2 P. A D. 287.at p. 291; <0 L. T. Mat. 8^; 
25 L. T 510: 20 W.R. 1C3. 

<2) (1873) 3 P,& D. 126. 


The construction pat on impdtancy by 
counsel for the respondent is, I think, clearly 
too narrow a construction. Lord Pec&anae 
in the case of Q. v, G . (l) says: “bat 

the basie of the interference of the Court 
is not the structural defect, but the im¬ 
practicability of consummation. If, therefore, 
a case presents itself involving the imprac¬ 
ticability (although it may not arise from 
a structural defact) the reason for the lDter- 
fersme of the Court arises. The impossibi¬ 
lity must be practical. It cannot be nec39sary 
to show that the woman is so formed that 
connection is physically impossible if it can be 
shown that...connection is practically impos¬ 
sible, or even if it be shown that it i3 only 
practicable after a remedy has baen applied 
which the husband cannot enforce, aod which 
the wife, whether wilfully or acting under 
the inff aeDcs of hysteria, is determined not to 
submit to.” 

In that ease the marriage could not be con- 
8 lmmated owiDg to the hysteria or extreme 
sensibility of the wife, no question of any 
struifcural defeat arising, and the Ooar'j on 
the facts ettne to the occlusion that this 
condition of things would be permanent. The 
passage wfcish I have quoted from the judg¬ 
ment in Q. v. G. (1) is quoted with approval 
in Lic\inson v. Dickinson (3), There is no 
doubt that both in that case and io G . v. 
G. (1) the consummation of the marriage was 
pbyiioilly coB?itl) if feroe or certain other 
measures bad been used. In the present case 
eoofummation is do doubt physically possible 
and the wife is not unwilling but the question 
1 have got to esk myself is not, I tkiok, con* 
eluded by this. Can I say here that consum* 
mation is, under the circumstances, a practical 
impossibility ? I think it is. Upon the evideno*, 
having regard to the state of the wife’s bevltb, 

I think consummation is a practical impos¬ 
sibility. I think the husband could not con¬ 
summate the marriage withoat the very 
gravest risk to his health and to that of any 
offspring who might be boro of the conneolioa 
and 1 think thin state of thing! is likely to 
continue and b) pormunenb and, in my 
opinion, thu amounts to impokeooy on the part 
of the wife within the meaning of the deoid&d 
cases. I &cjordingly declare the marriage 
null and void. 

a. N. Orde- ac6ordin§'y. 

(3) *19*3? P. D. 108 at p 201, SI L. J. P. (7. ft f 
109 Ii. T. 408; 68 S,. j, 82fc 20T. L.ZL 70S. , 
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RAHJI DAS V, MAM CHAXD. 

LAHORE HIGH COURT. 

RdoohdOivil App»al No. 1740 of 1921, 

June 12, 1922. 

Present :—Mr, Justice Soofct*Smith, 

RAMJI DAS—DEFENDANT—APPELLANT 

I &T9US 

MAM OHAND— Plaintiff and another — 
Definda»t—Respondents. 

Custom—■ Pre-emption—Pana Chhajnu, Town Ben, 
Rohtak District—Proof of existence of custom in 
neighbouring mohallas only supplementary evulence 
—Judgment based on compromise, effect oj. 

The custom of pre-emption does not obtain in 
Pana Chhajan of the town of Bori in the Hohtak 
IXistrict, [p. 954, col. 2 ] 

In suits for pre-emption in respect of property 
situate in a town, however probable and seeming the 
plaintiffs’ case may be, he should never be relieved 
from the burden of proving the existence of the 
alleged Qustom in the special locality in which the 
property is situated, proof of its existence in neigh¬ 
bouring mohallas being at best only supplementary 
of the evidence required of the plaintiff, [p. 954, 
ool.l.J 

Ufafha Singh v. Billa Singh, 58 P. K. 1*900 and 
Saudagar Hal v. Aman Singh, 10 f\ R. 1899, relied 
upon. 

Instances of the exercise of the right of pre¬ 
emption of which the latest is 40 years' old are 
insufficient to prove the existence of custom [p. 954, 
fcol T,] 

Obiter. —A judgment based upon a compromise or 
confession, cannot be placed on the same footing as 
one in Whioh after contest a custom was held to be 
proved or negatived, [p 953, col 2.1 

Imperial Oil, Soap and General Mills Co., Limited, 
Delhi v. Misbab-vd-din, 61 Ind. Cas. 32Bj 2 L. 83, 
followed. 

Second appeal from a decree of Che 
8enior Subordinate Judge, Robtak, dated the 
18th April 1921, affirming that of ftbe 
Mdnrif, First Class, District Rohtak, dated 
the 23rd December 192 ). 

Mr. Shamair Oh ind, for the Appellant. 

liala Ndtool Kishore, for the Respondents. 

JUDGMENT.—The judgment disposes of 
the three connected appeals by Rimji Da’, 
the vendee, from three deereei for pre-emption 
ib favour of Mim Otahd, pldintiff-respond- 
'6bt, Thd appabis have been filed upon a 
certificate granted by the lower Appellate 
Oonlt, and the only question which I ha vj 
te decide iv, whether the cuitom of pre 
vttption prevails itr Pane Ohhajao of the 
town ^ of fJari in the Robtak District. 
Certain oral evidence wae produced on both 
vid#e, bat the lower Courts have not relied 
mooli apod this and have foiind the custom 
Of pre-emptfon pt'vrd d'Oo tbe docn- 
iMntary evidence pro laced t>y the plaintiff. 
Thii towrifta of several instances whioh 


have came before the Courts. These are as 
follows : — 

(1) Bhila v. Bhagteana. This sale was 
decreed upon a compromise on the 6th 
Dsaember 1916. The property in dispate 
was one-fourth share in an abates situated in 
Pana Chhajan. Now, it has been held in 
Imperial Oil , Soip and Gmeral Mills 0o, % 
Limited , Delhi v. Misbah-ud-din (1) and in 
other oases also that a judgment based 
upon a compromise or confession, although 
of some probativa f jroe, cannot ba pl&aad 
on tbe same footing as one in which 
af er ODteit a custom was held to be 
proved or negatived. This instance caqnot, 
therefore, be considered to ba of much value. 

(2) Jam da Par dud v. Koii Bam. This 
suit was ia respect of a house situate in 
another Pana of the town. Theolaim was 
based on vitinage, and was derraed on tbe 
14th March 1910 bit on appeal tbe deci¬ 
sion was reversed as it was found that the 
siit was for a part only of the property sold, 
and it was als3 barred by time. This jo- 
stance, therefore, cannot bs considered. 

(3) Amir Singh v. Jivala . This salt was 

a 

in respect of a house situated in Pana 
Chhajan on the ground of vicinage, and tha 
claim was decreed on the 7th December 1871. 
The lower Appellate Coart say| that this 
instancs relates to a period when Beri was 
a villag', and so it is not of mnoh valae. 

I do not know whers the lower Appellate 
Coart has gjt this fact from, it does not 
apoear from any thing on the record. 

(4) Qanga Sahai v. Dhani Ram The cl arm 
in this case was decreed on a compromise 
and It does not appear in what Pana the 
ho use in dispute is sitaated. This instacata, 
ia my opinion, is of no valae, 

(5) Balieo Sahai v. 8at Ram. — The bouse 
ia dispate is sitaated in Pana Chhajan and the 
claim was deorsed on the 21st Jade 1878# 

(5) Har Dqil v. Sat Ram ,— Here also tbe 
suit was ia respect of a plot in PaM 
Chhajan in the town of Bari and,the pi rial- 
iff’d suit was bated on the alU^&tioa that 
he was the obilateral of the vendor. Tbe 
date of the decree i* 23rd May 187 : 8. 

(7) Puran v. Har B\a>.—~ The* house in 
dispnt3 does not appear to have bjeu si totted 
in Pana Chhajan. 

Inrtvnces Nos. !, 3, 5 and 6 relate to 
bousts or plots of land sitaated in Pada 

(1) 61 Ind. Cas. 225; 2 L. 83, 
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Ohbajan, bat instan.s No. 1 is ot very 
little value, ae the enit was .ompromieed. 

A, regards Noe. 3, 5 and 6 eopiee of the 
de.ree. only have been pnt in by the plain¬ 
tiff and, therefore, I am unable to say 
whether the enstom of pre-emption was in 
dispute or not in thoee oaeee, or on what 
oronnde, if any, “>e cuitom was held to 
bave been proved. It appears that the lower 
Appellate ■ Court called for tha records of 
the cases of whUh sopiea of decree* were 
filed without giving aDy reason for doing so. 
Its ftttiou in calling for these records was, 
it anpears to me, contrary to the provisions 
„f the 0. XLI. r. 27 of the Civil Pro.edure 
Code. In Natha Singh v. Btlla Singh (2) 
the following passage was quoted with 
aDProval from the .aee of Saudagar Mnl v. 
Znn Singh (3): “In .nits for pre-emption 
in respeet of property situate in a town, how- 
ever probable and fa»r seemmg the plaintiff s 
claim may be. he should never be relieved 
from the burden of proving the existence of 
the alleged coskom in the special locality 
in wkith the properly is situate, proof of 
its existence iD neighbouring mohallas being 

M best only supplementary of the evidence 
required of the plaintiff.” I fully agree 
with these remarks. In my opinion tie 
onus which lay upon the plaintiff to prove 
.the exieten.e of the cuetom in the Pane 
in question was a heavy one and I do not 
consider that the instan.ee cited by him, 
the most recent of whi.h took place more 
than 40 year, ago, are sufficient to prove 
the existence of the custom. A locil 
Commissioner was aopointed to make an en- 
^„irv and hi. report wae that there have been 
qn sales of bouses in this Pana in the years 
1915 to 1918, and that no suit had been 
•brought in respe.t of any of them, that the 
general feeling in the lo.al.ty is against 
the exietenoe of the .nstom. and that no 
.nth enstom prevails in the Pana m question. 
The enquiry was made by LaU La.hmau 
ntt a certificated Mukhtar, and hie report 
I-re to me to be entitled to weight. I 
hold that the existence of the custom in 
Pana Chhejau has net been affirmatively 
a and I aciept the appeal and, setting 

wtide ’the orders of the lower Court, 

dismiss all the suits with costs throughout. 

Appeal accepted. 

% + &« Ni * 

*■ it) 5S P.R 19 X). 

\fi) 70 P. R. 1899, . 


[1999 


PATNA HIGH COURT. 

Ijettirb Pateht Appeal No. 7 OF 1921. 

May 31, 1922. 

Present :—Sir Dawson Miller, Kt„ Chief 
Justice, and Mr. Justice Mallick. 

Messrs. HENRY HILL amd Co.—Plaintipfj 

— Appkllamti 

versus 

SHEORAJ R4.1 amd oihees—Defesdakts— 

RiSP0NDEET8. 

Limitation Act (IX of 1908;, 2 (6\ 26, 28, 8ch. /, 

Art. 144— Right of fishery— Easement—Profit & prendre 
— Fishery, right of —Adverse possession. 

A right of fishery, of whatever nature, is not 
strictly an easement. It is either an interest in 
immoveable property or a profit a prendre whioh 
may be either in gross or appnrtenant to a domi¬ 
nant tenement. In so far as a right of fishery is a 
mere profit a prendre whioh is not an exclusive 
right to the fishing it would clearly come within 
the provisions of the definition of ‘easement given 
in section 2 (5) of the Limitation Act. If it is an 
exclusive right to the fishing, as in the case of a 
several fishery, it would amonnt to an interest in 
immoveable property within Art. 144 of the First 
Schedule of the Limitation Aot, and adverse posses¬ 
sion of such a right for 12 years would, by the opera¬ 
tion of section 28 of the Act, extinguish the rights 
of the lawful owners, [p. 956, col. 2; p. 957, col. l.J 
A profit a prendre in the nature of an easement, 
whioh can be acquired by 20 years’ enjoyment must 
be a right which does not exclude the acquisition 
of similar rights by others or bar the enjoyment ef 
such rights by the lawful owners of the land. It 
may be either a personal right whioh is not trans¬ 
ferable or one attached to a dominant tenement, as 
in the oase of an easement properly so-oalled, which 
also cannot be transferred apart from the transfer 
of the dominant tenement. An exclusive right to 
the fishing in a particular locality, as in the case of 
a several fishery, is both transferable and heritable 
and is an interest in immoveable property and one 
which can be aoquired by 12 years’ adverse posses¬ 
sion as against the lawful owner, [p. 957, col. l.J 
The question of a right of fishery in all cases must 
be determined by reference to the nature of the "gw 
olaimed and proved to have been exercised. Jf it »■ 
a mere right to fish not excluding the lawful owner, i 
would appear to be an easement within the descrip¬ 
tion of the word in the Limitation Act and can be 
acquired by 20 years’ uninterrupted enjoyment, ii 

it is an exclusive right of fishery it is an interest m 

immoveable property and oan be acquired by 
years’ adverse possession involving an ouster of t 
rightful owner. Such a right contain.i a ll the 
essential elements of property and even if it may 
properly be described as a profit a prendre it £as 
also the distinctive features of an interest in im¬ 
moveable property. Even if section 26 of the Aot 

should be applicable, this would not bar the opera¬ 
tion of Art. 144 and section 28 if the right cam 

under both descriptions. £p. 958, col. 2.J i r k (1 
Chundee Chum Roy v. 8hib Charier Mundul, 6 0. 
945; 6 0- L. R. 269, 3 Shome L H. 1 23, 2 lnd. Defl. 
(s. s > 1211, Bhundal ▼. Pandol Poe Paid, 12 ^ 

fj.Incl Deo. w. a ) .633, Fad* Jhala **** 
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Jhala, 19 0. 544; 9 Ind. Deo. (n. s.) 800, Natabar 
Parue v. Kubir Parue, 18 C. 80; 9 Ind Deo. (x. s.) 
64, Lekcnath Bidyadhur Mohapatra v. Jahania Bibi, 
12 Ind. Caa. 305; 14 C. L. J. 672, Baker Husain 
v. Rani Ranjit Kocr, 39 Ind. Cas. 777; 2 P. L. J. 289; 
1 P. L, W. 687, referred to. 

Letters Patent Appeal against the deci¬ 
sion of Mr, Justice Jwala Prasad, in Second 
Appeal No. 513 of 1919, dated the 21st 
December 1920. 

Messrs. P. Kennedy and Baikuntha Nath 
Jdiiter , for the Appellants. 

Messrs. Kulxcant 8ahay and Sambhu 8arcn t 
for the Respondents. 

JUDGMENT. 

Miller, C. J.—This is an appeal under 
the Letters Patent from a decision of Jwala 
Prasad, J., whish comes before ns for 6nal 
determination after remand to the first Appel¬ 
late Court for certain findings of fait. 

The plaintiffs first party are the tenure- 
holders of Mauza Madhubani in Champiran 
under an ittimarari mokurrari lease granted 
by the proprietors, the Bettiah Raj. The 
plaintiffs-seoond party are the lessees of the 
jalkar rights in the mama under a ticca 
lease granted by the tenure holders. The 
defendants, who are the tenants in occupa¬ 
tion of the land over which the plaintiffs 
claim the jalkar right, have interfered with 
the exercise of that right by refusing to 
allow the plaintiffs to erect upon the lind 
bori and chilioan for the purpose of catching 
fish. The plaintiffs accordingly instituted 
this suit claiming a declaration that they 
have jalkar rights over the property from 
which they have been excluded by the defend- 
ante. They claimed that by law and custom 
the jalkar rights with respect to the chur 
lands in (he village belong to them and that 
they are in enjoyment of the entire Zamio- 
dary right appertaining to the mauta under 
their iatimrrari mokurrari settlement which 
rights did not pass to the tenants of the 
land. They further claim that in any case 
they have by long enjoyment acquired a 
prescriptive right to the fishery. The plaint 
is not very scientifically drawn. It alleges 
that the jalkar rights over the chur lands 
of the mama belong to the plaintiffs-first 
party according to law and custom, aud that 
they have for a pretty long time been in 
enjoyment of the said rights, and in the 
next paragraph it alleges that the jalkar 
right with respect to the water accumulated 

po the aforesaid lands hat belonged to the 


plaintiffs-first parly for more than seveial 
20 years, and that the ticcadors under the 
plaintiffs-first party have every year for a 
pretty long lime been appropriating the jalkar 
produce of the aforesaid jalkar land by means, 
of oatehing fishes, and, in order to prevent the 
escape of the fish from the water, every, 
year bari and chilwan (wire) are put up north 
aud south, east acd west, over the aforesaid 
landp, and in this way the fish of the afore¬ 
said olkar has for several periods of 20 
years continued to be appropriated and the 
right of fishery exercised on behalf of the 
pla ntiffs-first party, and their iiccadart and 
that tbo defendants and their ancestors 
have had full knowledge of the same. 
It then alleges that two weeks before the 
suit the defendants aforesaid prevented the 
plaintiff-second parly from potting up the 
bari acd chilwan . It further alleges that 
the suit is based on the right of easement 
and prescription as also on the custom ob¬ 
taining in the village. The plaintiffs claim 
(1) a declaration that the plaintiffs-first 
party have the jalkar right over the land 
in question, (2) an injunction restraining 
the defendants from interfering with the 
exercise of their rights, and (3) damages. 

The Munsif who tried the suit held that 
the fishery rights passed to the tenant, in 
whom the right cf occupation of the land 
was vested, and found that no custom had. 
been proved whereby the tenure-holder re¬ 
tained the right of fishery. He also found 
that the plaintiffs bad not made out a pres-, 
oriptivo right by 20 years’ uninterrupted 
enjoyment and dismissed the suit. 

The plaintiffs appealed from this deci- 
sion to the District Judge who dismissed 
the appeal and affirmed the decree of the 
Munsif. It was contended before him that 
the right claimed was, in fact, an interest in 
immoveable property, the adverse possession 
of which for 12 years would extinguish the 
rightof the lawful owner under section 28 of the 
Limitation Ac» and that it was not necessarily 
an easement which, under section 26 of the Act, 
could be aeqaired by 20 years’ uninterrupted 
enjoyment. The plaintiffs also contended 
that by a custom of tSe village the jalkar 
rights remainad in the tenure holder. 
The learned District Judge bald that the 
right of fishery could not, without an express 
grant, puss either to the tenure-holder or 
to the raiyat in actual occupation of the land 
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bat remained in the superior landlords, in 
this case the Bettiah Raj, and that, in the 
absence of the Bettiah Raj. as parties, he 
*&8 not competent to determine the 
Question either as to adverse possession or 
tustom, as these were matters which could 
only be proved as against the superior 
landlord, there being no evidence of a grant 
of the fishery to the plaintiffs. The learned 
District Judge fame to certain findings on 
the question of custom admitted by some of 
the defence witnesses whereby the tenure- 
holders let out the jalkar to ticcidars but his 
findiDgB on the question were inconclusive. 

A recond appeal to this Court was heard 
before Mr. Justice Jwala Prasad sitting 
singly. He held that the jalkar rights were 
in the ooiupier and not in the landlord, 
but agreed with the lower Appellate Court 
that no declaration of the plaintiffs’ rights 
could be granted in the absence of the 
Bettiah Raj. He farther CDnsidered that 
on the findings 20 years’ uninterrupted 
enjoyment had not been proved. He did 
not in terms deal with the question as to 
12 years' adverse possession raided before the 
District Judge or with the question of custom. 
From this decision an appeal was pre¬ 
ferred under the Lstters Patent* and heard 

by my learned brother and Ross, J., who 
agreed with the opinion of the learned 
Judge in sssond appeal that the fishery 
rights belonged to the occupier and held 
that the superior landlords were not neaes- 
eary parties to the suit. They also held 
that the right of fishery claimed was an 
interest in immoveable property within the 
meaning of Art. 14 k of the First Schedule 
to the Limitation Act and that it wes 
not necessary for the plaintiffs to prove 
enjoyment for 20 y«ars as squired by section 
26 of the Ast but that, under section 23, the 
right olaimed might be acquired by adverse 
possession ♦or 12 yeers. As in their opin 
ion no proper findings had been come to 
by the learned Dierict Judge in first ap¬ 
peal either as to adverse possession or as 
Jo OMtom they remanded the ease to the 
Court of the District Judge for find.nga on 

tb* following questions . 

(1) Whether the plaintiffs have acquired 

a*y right by adverse possassion, and, 

(2) Whether they have acquired title by 

CttttOTfc. _ _ ____ 

•8*« 64 Ind. Cas, 340.— JB&d 


The learned District Judge on remand 
found that it was proved that the rhoktir* 
raridars and their ticzadare bad §mse 1 &9 
that is, some lb years before the suit, regu* 
larly exercised fishery rights over the land 
in question, but not so as to interfere i^ith 
the crops, and that the fishing rights had 
been regularly leased to the iiccadars by the 
mokurraridars, but that the tenants and their 
labourers had at harvest time appropriat¬ 
ed small fiah such as could be caught by 
hand. H 9 accordingly held that the 
p’aintiffj had acquired the )alkar right 
by 12 years’ adverse poissssion but not eo 
ar to interfere witu the eoltivation of crops 
or bo as to restrain the tenants from cater - 
ing small fish by hand. He farther foaod 
that the evidence did nob go far enough 
back to establish a custom bub that there 
was a lcoal asage by which the lights of 
the parties were as stated above. The exse 
now comes bofore us with the above findings 
for final disposal. 

The appellants contend that on these 
findings they are entitled to a decree dollar* 
ing their right to the fishery. The re* 
Epondents, on the other hand, say that the 
right olaimed is an easement which can 
only be acquired by 20 years’ uninterrupted 
enjoyment. 

By section 26 of the L'mitation Act ease¬ 
ments oan be acquired by peactable and 
open enjoyment ae of right and witheut 
interruption for 20 years. A right of fishery, 
of whatever nature, is cot slristly an easement. 
It is either an interest in immoveable 
property or a pro6t a prendre which may 
be either in gross or appurtenant to a 
dominant tenement, but by section 2 (5) of the 
Limitation Act easement include) a right 
nob arising from contract by which one 
person is entitled to remove and appropriate 
for hi§ owo profit any part of the stiil 
belongirg to another or anything growing 
on or attaohed to or aubsiiting upon the land 
of Brother. In so far as, therefore, a right 
of fiihery is a mere profit a prendre which 
is Dot an exclusive right to the fishing if 
would, I think, oleatly come within the 
provisions of the definition of the section. If, 
however, it is an exdaeive right to the fishing, 
as in the oaie of a several fishery, it would, 
in my opinion, amount to an interest it* 
immoveable property within Art. 144 of tbs 

First Sahedule of the Limitation Aet, and 
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adverse possasffon of snob a right for 12 
yearB would, by the operation of section 28 of 

the Act, extinguish the rights of the lawfal 

owners, in this ease the tenants. 

Muoh ingenuity has bean expended in 
determining whother a right of fishery is 
an easement within the meaning of that 
word as used in the Limitation Act, or 
whether it is an interest in immoveable 
property ts contemplated by Art. 141 of 
the First Sohedcle of the Aot. In Ohtcndee 
Ohurn Roy v. Shib Ohunder Mundul (1) 
it was held that a prescriptive right of 
fishery was an easement within the meaning 
of seotion 3 of the Limitation Aefc, and eould 
be acquired by 20 years’ uninterrupted 
enjoyment. The difference between unin¬ 
terrupted enjoyment referred to in section 26 
and adverse possession in Art. 144 was 
pointed ont in that ease, and, althoagh the 
•ase a9 reported does nob definitely show 
whether the right claimed was an exclusive 
right to the fishing or merely a right which 
might be shared with others, there is no 
reason to suppose tbafc an exclusive right 
was there claimed. The distinction just 
mentioned is an important one. A profit 
o prendre in the nature of an casement, 
which oan be acquired by 20 years’ enjoy¬ 
ment must, I think, be a right whiah docs 
not exalude the ecquisilion of similar rights 
by others or tar the enjoyment of such 
rights by the lawful owners of the land. 
It may, I think, be either a personal right 
which is not transferable or one attached to 
a dominant tenement, as in the c tse of an 
easemont properly so-called, whioh also can¬ 
not be transferred apart from the transfer 
of the dominant tenement. An exclusive 
right to the fishing in a particular locality, 
a§ in the C289 of a several fishery, is both 
transferable and heritable and ip, in my 
opinion, an interest in immoveable property 
and. one which oan be aoiuired by 12 years’ 
adverse possession ae against the lawful 
owner. 

The question hai frequently arisan in 
conneo'.ion with section 9 of the Specific 
Relief Act. The High Court at Bombay in 
Bhundal v. Pandol Pos Paid (2) held that a 
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right of fishary oame within the denomina¬ 
tion of immoveable property within the 
Speoiha Relief Aci. The right there claimed 
was the exclusive right of fishing in certain 
tida 1 wafers between high and low water 
marks, the pliiotiffs being the fishermen of 
the village of Naogher claiming what in 
legal phraseology is known as a common of 
fishery. On the other hand, a majority of 
a h oil Bench of the Calcutta High Court in 
Fadu Jhala v. Guur Mohun Jliala (3) held 
that a suit for possession of a right to 
fish in a hhil t the soil of which did not belong 
to the plaintiff did not oome within the 
provisions of cecticn 9 of the Specific Relief 
Aofc. That decision followed an earlier case 
decided by a Bench of the same Court in 
Natabar Parue v. Kubir Parue (4). That 
oase also does Dot indicate clearly whether 
the subject of the suit was a several fishery, 
that is an exolusive right to the fishing, or 
merely a right to fish which wonld not 
exclude the owner of the laud or others 
claiming similar rights. In the later case 
of Lokenath Bidyadhar Mohipatan v. Jahania 
Bibi (5), decided by the Calcutta High 
Court, the plaintiff* and defendants were 
respectively proprietors of adjoining prop- 
erties. The plaintiffs as proprietors of 
Gopinathpnr claimed the exclusive right 
during certain seasons of the year to the 
fishery in the waters of the neighbouring 
estate of Bara Benaknla belonging to the 
defendants. The suit wa* one in ejectment 
on the ground that the defendants bad pre- 
vented the plaintiff* from exercising their 
rights for some years before the snit. It 
was contended by the defendants that the 
right claimed was a prescriptive right to a. 
profit a prendre falling under the description 
of easement in the Limitation Act and that it 
had not been proved that the right had 
been exercised within two years of. the sqit* 
They also objected that a suit in ejectment, 
wonld not lie and farther contended that 
the claim was barred by limitation under 
Art. 120 of the Schedule of the Limitation 
Ast, the period for which was sis years. 
Each of tbeee points was determined in. favour 
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of the plaintiffs. It was held that a claim 
to an extra-territorial fishery, annexed to 
the plaintiffs’ estate and exsraised over the 
waters on the defendant's land? wag not a 
•lairn to an easement within the Limitation 
Ait, bat wag an interest in immoveable 
property and that a sait in ejeitment would 
lie in smh a oase. It wes also held that the 
period of limitation wag not six years under 
Art. 120, but 12 years under Art. 144 of 
the Limitation Act, and a possessory action 
•onld be maintained at any time within 12 
years of the date when the defendant’s pos¬ 
session beoame adverse, the claim being one for 
possession of an interest in immoveable prop¬ 
erty. In that case the right set up was alaim- 
ed as beiog appurtenant to the plaintiffs' land 
and it was ncdoubtedly an exclusive right, 
but 1 aan see no reason why sooh a right 
should not be ajquirad altogether apart 
from the ownership of property by 12 year a ’ 
adverse possession against the lawful owner 
so as to extinguish his title by the operation 
of section 28 of the Limitation Act. It has 
been held in this Court that where an owner 
of land has been completely ousted from the 
right to fish in the waters of his own land 
by definite aots of aggression by another, this 
constitutes in fact dispossession from im¬ 
moveable property. Baker Husain v. Rani 
Ran.it Koer (6). From the proposition 
so stated I see no reason to differ. It was 
argued before us that the right claimed in 
the plaint was dependent upon prescription 
and that the proof should be limited to such 
rights as might be so obtained. It is true 
that in England under the common law 
rights in gross which are unassignable and 
unappurtenant cannot be acquired by pres¬ 
cription but require evidence of a grant. 
Under the Limitation Act, however, rights of 
this description can be acquired by long 
enjoyment and if, as in the present case, they 
amount to an interest in immoveable property 
they can be acquired by adverse possession 
Without proof of a grant. There is, therefore, 
in my opinion, no reason why a right claim¬ 
ed as arising by prescription should not 
aptly describe a right arising by 12 years’ 
adverse possession under the Indian Limita¬ 
tion Act. All the facts nesessary to 
determine this question were before the 


Court and although the point may not 
have been definitely raised until the case, 
came before the District Judge in first 
appeal it is not a casa in which the parties 
were taken by surprise. I agree that igolat- 
ed acts of trespass, even if extending over 
a number of years, would not be suffiiient 
to found a claim b/ adverse possession. 
The present case, however, is one where the 
plaintiffs have openly and ai of right claim¬ 
ed the fishing as theirs alone and have 
leased out the rights to ticcadars , who have 
exercise! those rights continuously and openly 
and without opposition for more than 12 
years. 

In my opinion, the qaegtion in all saoh 
Casas must ba determined by reference to 
the nature of the right olaimed and proved 
to have been exercised. Jf it is a mere 
right to fish not excluding the lawful owner, 
it would appear to bo an easement within 
the description of the word in the Limita¬ 
tion Act and can be acquired by 20 years’ 
nointerrnpted enjoyment. If it is an exclu¬ 
sive right of fishery it is, in my opinion, an 
interest in immoveable property and can be 
acquired by 12 years’ adverse possession 
involving an ouster of the rightful owner. 
Such a right, in my opinion, contains all the 
essential elements of property and even if 
it may properly be described as a profit a 
prendre it has also the distinctive features 
of an interest in immoveable property. In 
my opinion, even if section 23 of the 
Act should be applicable, this would not 
bar the operation of Art. 144 and section 
28 if the right came nnder both descrip¬ 
tions. 

It was contended, however, that in the 
present case there was no complete ouster 
of the defendants as it is found that they 
have the. right of catching small fish by 
hand at harvest time. This is a matter of 
such trifling importance that it does not, in 
my opinion, alter the nature of the right 
aoquired by the plaintiffs. I would admit 
the appeal, set aside the decree of the Trial 
Court and the lower Appellate Courts and 
decree the plaintiffs* suit granting them a 
declaration of their rights in accordance 
with the findings of the learned District 
Judge on remand and issue an injunction 
npon the defendants restraining them from 
interfering with the plaintiffs in the exer- 
tise of those rights, The appellants are 


(6) 39 Ind, Cas.777$ 2 P. h. J, 289, 1 P, U W, $87. 
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entitled to their c:sts here and in each of the 
lower Oourtp. 

Mollick, J,—I agree. 

S. D. 

Appeal admitted . 


and no^ as agenis. and also that it wae a 
badm ” transaction, actual delivery of 
the goods not having been intended and that, 
therefore, the suit was not maintainable.' 
They also denied that the plaintiffs had in-’ 
•urred any loss. 


LAHORE HIGH COURT. 

Civic Revision Petition No. 763 of 1921. 

June 6, 1922, 

Present: —Mr. Justioa Martineau. 

The Firm SHIB LAL-RAM LAL— 
Defendants—Petitioner* 

versvt 

Thi Firm HARI RAM-OHHADAMI LAL, 

of AMROHA, District MORADABAD 
Plaintiffs—Respondents. 

Badni contract—Agent, if entitled to be recouped 
for loss incurred on behalf of principal - Communion 
agent —Onus probandi. 

An agent is not entitled to be recouped for loss 
incurred by him on behalf of the principal in a 
badni (wagering) contract. 

‘. A commission agent often* enters'into transactions 
on his own account and the onus lies on him to 
prove that in a partioular transaction he acted as 
agent and not as prinoipal. [p. 960, col. I.] 

PetitioD, nnder section 44 of Act VI of 
1918, for revision of a decree of the Senior 
Subordinate Judge, Rohtak, dated the 25th 
May 1921, reversing that of the Mnnsif, 
First Class, Rohtak, dated the 2nd November 

1920. 

Mr- Shamair Ohand , for the Petitioners. 

Mr. Anunt Ram , for the Respondents. 

JUDGMENT.—The plaintiffs allege that 
they were instructed by the defendants to 
sell 2 waggon loads of bajra as their 
agents, and that they accordingly contrasted 
to sell the bajra to Ram DiaLGordhan Dass, 
hut as the defendants did not send the bajra 
they (the plaintiffs) had to make good the 
loss to Ram Dial.Gordhan Lass and paid 
them Rs. 260*2 9. They sue for the re¬ 
covery of that amount with eommission and 
interest. 

The defendants pleaded that the bargain 
WM made with the plaintiffs as principals 


The first Court found that the transaction 
was badni ,” but that the plaintiffs acted 
as the defendant’s agent and would be en¬ 
titled to be recouped for any less inaurred 
and that the amount payable on snah a 
transaction wonld be determined, not by the 
difference between the rate agreed upon and 
the market-rate, but the rate fixed by a 
panchayat aaoording to neage. Finding, how¬ 
ever, that the payment alleged to have been 
made to Ram Dial-Gordban Dies had not 

been proved the Muneif dismissed the 
suit. 

The Senior Subordinate Judge on appeal 
agreed with the First Court’s findings on 
all the points except the question of pay¬ 
ment. He found that the plaintiffs had 
proved the payment of Re. 260-2-9, and 
accordingly gave them a decree for the 
amount claimed. The defendants have 
applied to this Court for revision. 

The first point urged is that when it was 
found that the transaction was a wagering 
one the suit should have been dismissed. I 
think this sontention is oorrest and it is 
supported by a judgment given in Civil 
Appeal No. 107 of 1889, qnoted on page 384 of 
80 P, R. 1895 [Seth Lachman Das v. Dhanpat 
Rat (1)] in whish PIowdeD, J., held that the 
plaintiffs, who bad claimed as defendants’ 
agents in bona fide mercantile transaations, 
eould not be allowed to alter their slaira to 
one for a refund of losses paid upon wageriDg 
contrasts. 

Secondly, the lower Appellate Court som* 
mitted a material irregularity in passing a 
decree for an amount oaloulated according 
to the rate fixed by a, panchayat, a 3 the 
plaintiffs had not claimed to be entitled to 
reaover their losses aaoording to that rate. 
No question of the losses being aalaulated 
at that rate arose on the pleadings, nor was 
the question of loaal usage or the competency 
of a panchayat to fix the rate put in issue. 

It was in fact common ground between the 
parties that it was the market'rate which 
had to be ascertained, and accordingly the 

(1) 80 P. E. 1895*. 
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isBQe framed wa a what was the market rate 
the due date. If the loss be calculated 
according to the market-rate the amcunt 
whioh the plaintiffs would have had to pay 
Id Ram Dial-Gordhan Daaa is very small, 
aDd they would not be entitled to claim 
anything more than that from the defend* 

ante. 

In the third place the finding ae to the 
plaintiffs having acted as agents of the 
defendants is not based on any evidence. 
It is based only on a certain letter whioh 
has been neither admitted by tbe defendants 
nor proved. It is true that the plaintiffs 
are commission agents, bat commission 
agents often enter into transactions on their 
own Bcsonnt, so that it does not follow that 
in this particular transastion the plaintiffs 
were acting as agents. Tbe onns was on 
them and they have not discharged it. 

I accept this application, reverse the 
decree of the lower Appellate Oonrfc, and 
restore the decree of the First Court dis- 
tn iwuing the soit. The plaintiffs will pay 
the defendants’ coBts in all the Courts. 


R. N. 


Application accepted. 


NAGPUR JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 190 B of 1920. 

June 23, 1922. 

Present Mr. Prideaux, A^J.C. 
Mnsammat SUPDI— Defendant No. 3— 

Appellant 

ver6ue 

MARUTI AND OTHBKS-t'PlAIATIFFE— 

Respondents. 

Hindu Law—Surrender by widow in favour of 

daughter _ Insignificant portion of husband’s property 

not included— Acceleration of daughter's inheritance. 


A relinquishment by a Hindu widow in favour of 
her daughter does not fail to accelerate the inherit¬ 
ance in favour of the latter simply because an 
insignificant portion of tho husband’s property is 
notfnehudod in tbe gift- [p* 962* coL2.} - 

Vadlamudi Qopalaknshnayya v. Vadlamudt 
Qangayya, 62 Ind. Gas. 749, Surtshwar Misser v. 



Maheshrani ilisra*n t 57 Ind. Cas, 325; 48 0, 100 a 
p. 109; (19201 M, W. N. 472; 39 M. L. J. 161; 28 M. 
L. T. 154* 2 U. P. L. R. (P. C.) 128; 12 L. W. 461; 
18 A. L. J. 1089; 47 I. A. 233; 25 C. W. N. 104 <P. 0.), 

followed 

Moti Raiji v. Laldas Jibhai, 37 Ind. Cas, 945; 41 B. 
93; 18 Bom. L. Jtt. 954, not followed. 

Appeal from a decree of the District 
Judge, Akola, dated the 5th May 192U, 
in Civil Appeal No. 96 of 1919. 

Dr. B. Gour , for the Appellant. 

Messrs. M. B, Dixit and M. B. Niyogi, for 
the Respondents. 

JUDGMENT.—The following genealogical 
tree helps to explain the case; — 


PAMAJI 


r 

Rambhaji 

Ganpat 

(deoeased plaintiff) 


1 

Saqibh unmarried 
Yedabai, 
defendant No. 1 

I 

Rowoo, dead 

•I 

Supdi, defendant 
No. 2. 


r. 

Maruti 

(plaintiff No. 1.) 


• I 

Ramchandra 
(plaintiff No 2.) 


Narayan 
(plaintiff 
No. 3.) 


- Tbe plaintiffs state that they are re¬ 
versioners of Sambba and sue for' a de* 
claration that tbe transfers of Sffmbbn’s 
property made by Yedabai are not binding 
on them on that lady’s death. In para** 
graph 2 of the plaint under headings (a) 
( b ) and (c) tbe plaintiffs' give the properly 
in suit. Plaintiffs also claim the property men¬ 
tioned in paragraph 2 (a) under a Will 
executed by tbe deceased Sambhn about 
12th January 1896. The property mentioned 
in paragraph 2 (b) was given by that docu¬ 
ment to the widow to be enjoyed for her 
life only. The claim for the eastern half 
of field No. 113 of Wadner Bbatji wan 
given np a? the same is eaid to havd been 
in possession of a person who ia not a 
party to this case. The third defendant* 
Sayad Saida, was joined on tbe ground 
that he is in possession of field No. 311 
and defendant No. 4Bhagwatdas wee joined 
on the allegation that his ‘predecescor-in- 

title was given field Survey * No. 56 
of Wadner Bbatji by defendant -No. L 
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The rest of tbe property wag given by 
defendant No. 1 to her daughter, Rewor, 
by a deed of gift executed in March 1909. 
The ease prcoaeded tx parts against defend¬ 
ants Nos, 1 and 4. 

The seoond defendant denied the Will 
pleading that It was a forged dooument. 
She further pleaded that plaintiffs’ alaim 
on the basis of the Will was res ;-udicata t 
as plaintiffs’ Suit No. 189 of 1895 brought 
against the widow in respect of the prop9rty 
mentioned in paragraph 2 (a) of the plaint 
on 'the strength of tbe Will in the Oonrt 
of the Extra Assistant Commissioner was 
dismissed on 2lst September 1898. Further, 
that the claim on the strength of the Will 
wa3 now time barred under Art. 120 of the 
Limitation Ao^, ts Sambhn died in 1896. 
As regards the gift to her mother, defend¬ 
ant No. *2 pleaded that as it oomprised 
all the property held by tbe widow as 
Sambbu’s widow and it aooelerated suooes- 
eion of Rewoo to Sambbu’s estate it could 
not be impeached. It was she who had 
sbld held No. 311 to defendant No. 3 
and gifted field No, 56 to defendant No. 4. 
The rest of tbe property the defendant 
No. 2 csme to by inberitancs from the 
bole owner,* her mother, 

Plaintiffs in reply affirmed the ganuine- 
ness of the Will and stated that the decision 
in tbe former suit was “not rei juiicali 
because * that suit was not dismissed on 
its merits but for teohoical defects in tbe 
frame thereof. Further, that all Sambhu’s 
property dow claimed wa,s in tbe posses¬ 
sion of Yedabai as widow’s estate and, 
therefore, the oJaiin by the reversioner was 
not time hatred, It was farther contended 
that the widow had no power to give awey 
the estate and that the property covered 
by the deed of gift was riot delivered to 
the dpnee ; further, • that the dead cf gift 
was Pot validly attested. It was also denied 
tihat that deed oomprised the entire estate of 
tbe deceased Sainbhu. Sambhu is said to 
have had hiovaabfei worth some Rj, 10,000 ^ 
and these and' the two houses described 
in paragraph 2 ‘ (e) of t ie plaint were 
not included in the property given away. ? 
As regards the transfers to defendants Nos. 3 
arfd i plaintiffs’ ease is that' the sate was 
really effeited by the widqw though nomi- 
pally in the name of Rewoo." 

61 
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Dafsndant No. 2 in reply stated that 
tbe moveables and ths two chhappars 
did not belong to Sambhu and that when 
the dead oE gift was executed the widow 
believed that it oomprised the entire es¬ 
tate cf her decsasdd husband. The non- 
inclusion of tbe moveables would not affect 
tbe validity of acceleration of tbe prop¬ 
erly given. 

Appropriate issues wsre framed and tried 
and the result iu the Trial Court may be 
summarised thus. The Will was duly exe¬ 
cuted by Sambhu and the decision in the 
former casa did nob operate as res judicata . 
Plaintiffs’ claim for the properly given 
to their father uadsr tbe Will was time- 
barred, that document being executed in 
1896, the year in which the testator 
died. Plaintiffs did not taka possession of 
tbe property nor tii9d for it in a compe¬ 
tent Coart on a proper plaint. As 12 
years had expired since the death . of 
Sambhu, plaintiffs oannot no* claim. Dealing 
with the 4th issue the Judge finds that the 
gift dead of 23rd Marco 1 09 (Exhibit 
2 D-l) was executed and properly attest¬ 
ed. At tbe time this was execated Rewoo 
and her mother, namely, the donor and 
toe donee, were living together and Rewoo 
and her husband were managing the family 
affairs and were in possession of the prop¬ 
erty at the time of the gift. After the 
gift Rewoo exercised actual ownership over 
the property and sufficient dslivsry was 
held established. Dealing with the ques¬ 
tion whether the gift comprised all the 
property left by the deleased Sambhaji 
it wa 9 held noc proved that* the first de¬ 
fendant owned or possessed any move¬ 
ables at the time of. the gift. As regards 
the two chhappars said to balong to Sambhu 
and not covered by the deed of gift the Judge 

writes : . . , 

“In the Will (Exhibit P-11) they are 

described as the testator’s property but 
they were given by the Will to Rewoo and 
Rawoo wai owner of these from the death 
of Sambhu. Defendant No. 1 could not be 
owner although she says so in her deposi¬ 
tion. It is not shown that she was in 
possession of the chhappars . They fell 
down long ago and tbe Bites were open and 
uncared for for several ytars. Nobody took 
care of these as they were of no value or of 
insignificant value in tbe village.” * 
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It was found that not ibeiDg held by 
the widow bet belonging to Rewoo after 
her father’s death their absence from the 
deed of gift did not affect that document’s 
validity. The property covered by that do¬ 
cument was found to have passed and 
the transfers of fields Nos. 16 and 311 
were made by Rewoo. It was held that 
the widow had surrendered all her interest 
in her husband’s estate in favour of the 
next reversioner, her daughter; and that the 
asseleration was good. The Judge further 
finds that the surrender of a widow’s estate 
to the next reversioner would not be in- 
valid merely because an insignificant part 
was left unsurrendered and holds that in 
the present case the widow intended to give 
her busbar d’s estate to the daughter ard 
even if these chhappar t were not so given 
and belonged to her it would not affesfc the 
ease. 

The 7c,h is ue in the ca:e runs : 

‘ Wbat rrlef, if any, are the plaintiffs 
entitled top” And the Judge holds that 
Rewco eocld not get the property describ¬ 
ed in paragraph 2 (6) of the plaint. She 
is not the next reversioner in respect of 
this property. By the Will plaintiffs* father 
Ganpat was made the next reversioner of 
this property and the widow’s power cf 
alienation was expressly restrained and 
Ganpat was to get the property after the 
widow s death. Plaintiffs were given a 
declaration that the deed of gift of 23rd 
March 1909 was void as against the plaintiffs 
to the extent of Survey No. 80 and two 
residential dhabas and the remaining slaim 
was dismissed. 

Both sides appealed to the Court of 
the District Judge, Akola, who has found 
that the former civil suit did not con. 
stitute re, judicata. The defendant’s 
Pleader admitted in the lower Appellate 
Court that the Will is a genuine docu- 
ment. Plaintiffs’ claim based on the Will 
was found to be time-barred but plaintiffs 
were held competent to fall back on their 
claim as reversioners. Yedabai did not 
take any property under the Will bat took 
as a widow. On the findings the Judge 
holds that the suit of the plaintiff* is 
liable to be dismissed unless the finding of 
the Trial Court is disturbed relating to the 
widow having acielerated inheritance in 
favour of her daughter. It was held that 


relinquishment by a widow in favour of 
her daughter to be effective should be com* 
plete and abealate and sbould comprise 
the whole property. In the present case 
the gift did not include field No. 113 and 
the chhappar sites but it was found not 
proved that the widow ever held and pos¬ 
sessed field No. 113 and that she wa 9 in 
poiseseion of the same when she made the 
gift. But because the two chhappar sites were 
not included in the gift the gift was found 
invalid and plaintiffs were given a decree 
for a declaration of having all the property 
in suit. 

The evidence quoted in paragraph 16 
of the judgment of the lower Appellate Ccurt 
does not support the finding as regards the 
two chhappar» come to by that Court and 
it is difficult to see how the witnesses tamed 
•onld have been relied upoD. Manaji 
No. 12) says nothing on the question 
nor does Ararit Rso (P. W. No. 13). Maruti 
No. 18) is a plaintiff; he says no¬ 
thing ; and Mai adu (P. W. No. 19) merely 
says that the widow used to tie her cattle 
on the chhappar sites but this witness has 
been living in another village for 10 years 
and is not likely to know anything about lie 
question. Karim Khan (D. W. No. 6) who 
has also been relied on merely eays that the 
sites belonged to the widow who had all the 
property after Sambhu’s death. This evi¬ 
dence is certainly insufficient to establish 
that the widow took the two chhappar sites 
for the chhappar themselves had fallen down 
and was in possession of them at the date 
of the gift. But these sites have been left to 
Rewoo by the Will; Rewoo and her mother 
had been living together; ard it seems pro¬ 
bable that she may have taken possession 
under the Will tbcugh in the lower Court 
the Will was denied and fields given 

to Rewoo by the Will are included in the 
deed of gift. 

It is contended for the appellant that a 
gift is no less complete because certain 
insignificant portion of the husband’s properly 
is not included therein. In Vadlamudi 
Oopalahrithnayya v. Vadlamudi Oangayya (1) 
it was held that ‘ the fact that a small and 
inappreciable portion of the estate is not in¬ 
cluded in the deed of surrender will not in* 
validate it”; and in Sureshwar Mister r# 


(1) 52 lud, Cas.1740. 
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Mahuhranx Misrain (2) their Lordships of the 
Privy Ccucoil seem to hold the same opinicn. 
There is no question a3 to the bona fiiet 
of the transaction. I am aware of the 
decision in Moti Raiji v. Laldas Jibhai (3), 
bat prefer to follow the Madras ruling:, 
The two chhappir sites in question Were of 
little valne, if of any valne at all, situated as 
they are in a village and I think the 
surrender to the daughter was no less com¬ 
plete batause these two sites were not men¬ 
tioned in it. 

The result is that ibis appeal is allowed, 
I sot aside the decree of the lower Appellate 
Court and restore that of the First Court. 
The appellant will get her costs here and in 
the lower Courts so far a9 she has been 
successful. 

G. R. D. 

Appeal allowed . 

(2* 67 Ind. Cas. 825; 48 C. 100 at p. 109; (1920* M. 

W. N. 472; 39 M. L. J. 161; 28 M. L. T. 154; 2 U. P. 
h. E. (P. 0.) 128; 12 L. W. 461; 18 A. L. J. 1069; 47 

X. A. 233; 25 C. W. N. 194 P. C.). 

(3) 87 Ind. Cas. 916; 41 B. 93; 18 Bom. L. R. 954. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 37 of 1921. 
JJecember 19, 1921. 

Ffoient :—Pandit Kanbaiya Lai, J. 0. 
NAJM-UN-NISA and another—Difkndanis 

—Appellants 
versut 

RAGHUNATH and others— Plaintiffs—>1 

Respondents, 

Mortgage — Intereat, general stipulation regarding 
payment of—Stipulation applicable till payment of 
rnortgage»money. 


A general stipulation in a mortgage-doed that 
the mortgage-money shall bear interest at a certain 
rate without any limitation as to its curronoy 
should be treated as applicable to the entire 
period for which the mortgage-money might re¬ 
main unpaid, [p. 964, col. 1.] 

Rahas Behari Lai v. Bachchu Singh, 23 Ind, Cas. 
87*; 10. L. J. 50, Biudesri Naik v. Qanga Saran 
Sahu , 20 A. 171; 2C W. N. 129; 25 I. A. 9; 7 Sar. P. 
C. J. 273; 9 Ind. Dec. (n\ s.) 471 (P. C.‘, Rameshar 
Bakhsh Singh v. Prabhu Dayal, 57 Ind. Cas. 633; 7 t 
O. L. J. 348, referred to. 

Appeal against the decree of the Subordinate 
Judge, Biswan, Sitapur District, dated the 
12th March 1921. 

Mr. Saltg Ram , for the Appellants. 

Messrs. Ram Adhin Agnihotri and Daj/a 
Kishen Seth , for the Respondents. 

JUDGMENT.—This was a saib for the 
recovery of money by the foreclosure of a 
mortgage. The dead of mortgage provided 
that the mortgagor shall pay the prin¬ 
cipal money secured by the mortgage with 
interest at 7 annas per cent, per mensem 
within 7 years. It farther provided that the 
inlerest due shall ba paid half yearly and 
that if the interest for any half year remained 
unpaid it shall be added to the principal and 
shall carry compound interest at the same 
rate. The Court below found that this 
covenant was enforceable and applied to the 
entire period for which the money remained 
unpaid. One of the defendants has filed this 
appeal against that deoision bat there is no 
foroe in it. 

The decision in Rahas Behari Lai v. Bachchu 
Singh (1), on wbioh the Ooart below has 
relied, applies. In Bxndesri Naik v. Qanga 
Saran Sahu (2) where a deed of mortgage 
stipulated in general terms that interest was 
to run upon the principal sum advanced, 
without any limitation as to the period of 
its currency; and also stipulated that, in 
default of punctual payment at the end of 
each year, the mortgagees were to bs at 
liber! y to treat unpaid interest as principal 
and to recover it from the mortgaged prop* 
erty, their Lordships of the Privy Oonncil 
held that the trae construction to be placed 
. on the deed was that the capital sum was 
to bear interest at the contract rate till 

( 1 ) 23 Ind. Cub. 871; 1 O. L. J. 50. 

(2) 20 A. 171; 2 0. W. N. 129; 26 I. A, 9; 7 Bar. P f 
C. J. 273. 9 Ind* (n* s.) 471 (P. C.), 



1 


DTDIAH OASIS. 




964 

SHIR JANG 0. MUMIBI RAH. 

payment. In RamesHar Bakhth StnQh v. 
Prabhu Daial (3) it was similarly held 
that a general stipulation in a mortgage- 
deed that the mortgage money shall hear 
interest at a sertain rate without any limita¬ 
tion as to its currency thorld be treated as 
► * • 

applicable to the entire period for whioh the 
mortgage-money might remain unpaid. No 
mistake in tl e mode of tabulation is pointed 
out. 

The appeal is, therefore, dismissed with 
•oste. 

*. *.• 

Appeal ditmiteed „ 

; (3) 57 Ind.Cas, 633; 7 O. L J. 348. 


LAHORE HIGH COURT. 

S*OOMD Civil Appial No. 1329 op 1917, 

November 16, 1921. 

Pretent :—Mr. Justice Abdul Raoof 
and Mr. Justise Martineau. 

SHER JANG—DApbmdakt— 

AppALLiNT 

rersut 

MTTNSHI RAM— Plaintiff— 
Respondent. 

Gutfom—Succession to non-proprietor—Collateral 
in fourth degree. 

In the case of succession to a proprietor any 
'collateral, however remote, would be entitled to 
succeed in default of a nearer heir, but where the 
question is one of succession to a non-proprietor 
remote collaterals are exoluded. [p. 904, col. 2.] 

Where a collateral of a deceased non-proprietor in 
the fourth degree claims to succeed to his immove. 
able property, the onus lies on him to prove that 
ie is entitled to do so by oustom. [p. 965, col. 1.] 

Attra v, Moda, 37 P. K. 1887, followed. 

Second appeal fiom the decree of the District 
.Judge, Hoshiarpur, dated the 9ih February 
1917, affirming that o£ the Munsif, First 
Glass, Garbshankar, District Hoshiarpur, 
tjie 22nd May 1916. 


Bakehi Tek Ohand , for the Appellant. 

La la Fcqir Chand , fci the Respondent. 

JUDGMENT.—The plaintiff sued for 
pcssession of a shop, situate at the village 
of Simli, in the Hoshiarpur District, which 
was left by one Mela, who died about 10 
years before suit and was, as has been 
found by the lower Appellate Court, 
a non-proprietor in the village. The 
shop adjoins the house of the defendant, 
who is a proprietor. The plaintiff contends 
that he is entitled to the shop as the 
heir of Mela, who was his second cousin, 
and the Courts below have found in his 
favour. The defendant has preferred a 
second appeal, having obtained a certificate 
from the District Judge under section 41 
(3) of the Punjab Courts Act. 

In paragraph 23SA of Rattigan’a Digest 
of Customary Law it is laid down that a 
remote collateral is not entitled to succeed 
to a non-proprietor, and it is not disputed 
that this is a correct statement of the 
custom, the queelion being only whether 
or not a second cousin, that is, a collateral 
of the fourth degree, ie to be regarded as 
a remote collateral. We are uoable to 
agree with the learned District Judge in 
applying by analogy in fhe present case 
the rule under which, where the question 
i9 ODe of succession to proprietary rights 
in land, the dgscendantsTof a oommou great¬ 
grandfather are regarded as near col¬ 
laterals. 

In the case of succession to a proprietor 
aDy collateral, however remote, would be 
entitled to succeed in default of a nearer 
heir, tub where the question is one of 
succession to a non-proprietor remote 
collaterals are excluded, and what has to 
be determined iu the present case is 
whether ike plaintiff has proved the 
existence of a custom by which a collateral 
iu the fourth degrea can succeed to a 
non-proprietor. 

Thera is no instanca on the record of 
the succession of a collateral in that 
degree, and the oases mentioned in 
Rattigan’s Digest of Customary Law do 
not show that collaterals more distantly 
related tfcaa first cousins have ever 
succeeded. Atlra v. Moda (I) is a ease in 


(1) 37 P. R. 1887. 
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point, It related to a village in the 
Hoshiarpur District, and the plaintiff was, 
as in the present ease, a collateral of the 
deceased non-proprietor in the fourth degree. 
It was held that it lay on him to prove 
that sollaterala more distantly relabel than 
a nephew were by snsiom entitled to sno* 
eeed, and that he had failed to dissharge 
the OfJMS. 

* We find, therefore, in the present oase 
that the plaintiff, on whom the onus lay, 
has failed to prove that be is by custom 
entitled to snsaeod to the shop left by his 
seeond consiD, a non proprietor of the 
village, 

f We assept the appeal, reverse the decrees 
of the Courts below, and dismiss the sail 
:with costs throughout, 
z. k. & R. N. 

Appeal accepted . 


BOMBAY HIGH COURT. 

Original Civil. JuRisDicriQH Appeal 
No. 2 op 1922 ; Suit No. *68> op 1919. 

Juno IP, 1922. 

Presint ; —- Sir Lallubhai Shs»b, Kx , Acting 
Chief Justice, and Mr. Justice Creme. 
TR1CAMJ1 DAMJI & Co.—P laintiffs- 

ArPELLAlTJ 

versus 

VIRJI KANJI amd oraKES—D epinl-atis — 

RlSP0NDK.\T3. 

. stamp Act (ll of 1699J, 66. 2 (20), 7 (»\ 35 (f.) 

ScK I, Art . 47— Document, construction of-Protection 
Note '■ Policy oj Sea Insurance—Unstamped policy of 
Sea Insurance, if admissible in evidence. 

> The nature of a document must really bo deter¬ 
mined with reference to its terms and no general 
test can bo laid down for distinguishing a Pro-, 
tection Note from a formal ‘Policy of Sea Insurance. 

to we, ooh .2 ] - - - • 


It may be that a document may in Form appear 
to boa Protection Note, still if in terms it satisfies 
the requirements of the definition of Policy of Sea 
Insurance” within the meaning of the Stamp 
Act, it would, for the purposes of that Act, be 
<)p eu to a party to contend that it is a Policy of Sea 
Insurance, [p. 966, col. 2; p. 967, col. 1.] 

Marine Insurance Certificate, In re, 19 B. 130; Id 
Ind. Dec (n. s.) 87 (F. B ), referred to. 

Home Marine Insurance Co v. Smith, (1898) 1 Q. B. 

829; 8 Asp. M. L. C. 386; 3 Com. Cas. 172; 67 L. J. Q, 
B. 654; 78 L. T. 455; 14 T L. R. 30*. distinguished. 

An unstamped dooument whioh otherwise fulfils 
all the conditions of a ‘Policy of Sea Insurance’ is 
admissible in evidence upon payment of the neces¬ 
sary stamp and the penalty prescribed in section 
35 (a) of the Stamp Act. [p. 966, col. 2.] 

The defend ants exeouted and passed an unstamp¬ 
ed document to the plaintiffs in respect of a cargo 
shipped from Muscat to Bombay in the following 

terms:— . ... 

"Given in writing by the undersigned persons. 

To wit: That we accept the liability on goods shipped 

from the Port of Muscat in the boat tl Jeramprasad 

Tandel lbram" for Bombay Bunder. . That liability 

is to exist up to the time the said goods have been 

discharged on the Bombay Bunder having passed 

any intermediate Ports. The insurance is aocepted 

in accordance with the usage of English Policies 

without damage. The amount is to be paid withm 

six months from the date of the loss deducting there- 

from discount at the rate of 20 per cent. Through 

broker Tha: Dewkaran. The signatures are to bo 

duly affixed to the stamped pakka (i. e., formal! 

P °fl°£d, that the document in question was a Polioy 
of Sea Insurance within the meaning of section 2 (20J 
of the Indian Stamp Act, provided, the contract 
embodied therein was for consideration of a 

premium, [p. 96G, col 2*] 

Obiter.— Mere initialling a Policy of Sea Insurance 
is sufficient to indicate the names within the meaning 
of section 7 (3) of the Stamp Act. [p. 967, col. 2.J 

Home Marine Insurance Cov. Smith, (1893) I Q. B. 
829- 8 A«P M. L. 0 386; 3 Com Cas. 172: 67 L. J. 
Q. B. 651: 78 L. T. 456; .14 T. L. R. 866, referred to. 

Appeal against the judgment of Mr. Justiie 

M Measr 3 . Kanga , AdvogateGeneral and 

Q has wall i, for the Appellants. 1 ' 

Me8 3 rs, Deaii, Cfompbell and Betalvid, to 

the Reepondfn's. 

JUDGMENT. 

Sbab, Adro. 0. J.—Toe plaintiffs inei ftfa»- 
dsfendants in thi9 «ase on what wai described 
in the pliint as a Protesfcian Note, Exhibit 
X I in the ciae. The defendants contested 
thsir liability under this do»ument ; and. 
amoDg the various defenoas tb# p»a- 
liminary defenoa raised wai tbit Ihq do- 
oament upon whi«h the plaintiffs euad being 
unstamped, the suit was not maintainable, 
Upon the prelim*M*F iMQ# Trial Ooa»b 



$60 INDIAN OASES, [1933 

TRICAMJ1 DAMJI & CO. tJ. 7IRJI KANJI. 


> • • 

decided in favour of the defendants, and 
dismissed the suit. 

The question in this appeal from the 
judgment of Mr. Justice Marten is whe¬ 
ther the document in question is a 'Polity 
of Sea Insurance* within the meaning of the 
Indian Stamp Act (II of 1899) or it is 
merely a letter of cover or engagement 
to issue a Policy of Insurance” within the 
meaning of the “General Exemptions” re¬ 
lating to Policies of Insurance in Art. 
47 of Schedule I of the Indian Stamp 
'Act. The learned Trial Judge is of opinion 
*bat the unstamped memorandum, Exhibit 
X-l, falls within the exemption ; and if 
that view is right, it is clear that, as it 
is not stamped, aod as no stamp can be 
now received in respect of it, the suit will 
be unmaintainable. 

The whole question is whether the docu. 
ment in question satisfies the requirements 
of the definition of “Policy of Sea Insurance” 
within the meaning of the Indian Scamp 
Act. The document is worded thus : — 

; “Given in writing by the undersigned 
persons. To wit : That we accept the 
liability on goods shipped from the Port of 
Muscat in the boat Jeramprasad Tandel 
Ibram for Bombay Bunder. That liability 
IB to exist up to the time the said goods 
have been discharged on the Bombay Bunder 
having passed any intermediate Ports. The 
insurance is accepted in accordance with 
the ueage of English Policies without damage. 
The amount is to be paid within six months 
from the date of the loss deducting there¬ 
from discount at the rate of 20 per cent. 
Through brcker The: Dewkaran. The sig¬ 
natures are to be duly affixed to the stamped 
pakka \i. e, t formal) policy. 

The risk undertaken by each of the 
executants is stated to be Es. 3,750. The 
document is initialled by defendant No. i 
and another person whose legal representa¬ 
tives are on the record as defendants Nos. 

2 to 4. This document definitely renders the 
executants liable for a certain sum for the 
insurance of the goods shipped by a parti- 
cular boat and the period is definitely 
stated. 

Under flection 2, clause (20) of the Indian 
Stmp Act, a Policy of Sea Insurance means 
>ny insurance made... upon any goods 
merchandise or property of any description 
whatever on board of any ship or vessel.,.” 


The expression “Policy of InBurancB ,> in 
the preceding clause is defined as inoludmg 
any instrument by which one person, in 
consideration of a premium engages to in¬ 
demnify another against loss, damage or 
liability arising from an urkrjown or con* 
tingent event.” Assuming, without deciding, 
that the contract in question was entered 
into in consideration of a premium, it would 
be a Policy of Sea Insurance within the mean¬ 
ing of section 2 (20). 

It is urged, however, on behalf of the 
respondents that in form it is only a Pro¬ 
tection Note or a letter of cover and that 
the executants contemplated a formal policy 
to be drawn up later. It is, no doubt, 
true that the document does refer to 
a formal policy duly stamped to be prepared; 
and it may be said that in form it is not 
a Policy of Sea Insurance. But these con¬ 
siderations, in my opinion, are not deoisive 
of the question as to whether the doonment 
in substance can be treated ac a 'Policy 
of Sea Insurance’ within the meaning of the 
Indian Stamp Act. It may be that some 
Protection Notes may in terms oover a 
period only up to a time when the formal 
policy should be drawn and in some cases 
it may be open to an insurer to refuse to 
issue the policy according to the term6 of 
the Note. Such Protection Notes would 
clearly be within the scope of the General 
Exemption under Art. 47. It may also be 
that a document such as we have in the 
present case may be in form a letter of 
that nature ; but if in substance and in 
terms it satisfies all the essential corditions 
of a ‘Policy of Sea Insurance,’ I do not see 
any reason why the plaintiffs should not 
get the benefit of that view of the docu¬ 
ment. If it is a Policy of Sea Insurance, 
it is open to the plaintiffs under section 35 (a) 
of the Indian Stamp Aot to pay the neces- 
■ary stamp with the prescribed penally and 
to ask the Coort to admit the document in 
evidence. If it is merely a letter cf cover 
or engagement to issue a Policy of Insurance 
within the meaning of the exemption, he 
cannot do so, and the suit must undoubtedly 
fail. The nature of the document must 
really be determined with reference to the 
terms of a particular document without 
attempting to lay down any general test for 
distinguishing a Protection Note from a 
formal policy. It may be that the docu- 
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menfc may in form appear to be a Protec- 
tion Note; still, if in terms it satisfies the 
requirements of the definition of “Polioy of 
Sea Insurance” within the meaning: of the 
Indian Stamp Aot, for the purpose of the 
Stamp Act it wonld be open to the party 
to eontend that it is a Polity of Sea In* 
surance, and, as sneb, eapable of being re¬ 
ceived in evidence subject to the payment 
of the stamp with the neaessary penalty. 
£lft is urged on behalf of the respondents 
that this document is merely a ‘contract 
for sea insurance,” and that under section 
7, sub-section (l), it cannot be valid un¬ 
less it is expressed in a Sea Polioy. Bat 
the “Sea Policy” or Policy of Sea Insurance 
is defined under section 2 ( 20 ), and if this 
document satisfies the requirements of that 
definition, I do not see why it should ^ not 
be so treated. The essentials of a 'Sea 
Policy,* as indicated in section 7, sub* 
section (3), are present in this cam. 
That being my view of the particular 
document, l think that it is admissible in 
evidence on payment of the necsssary 
stamp and penalty, 

I may refer to the case of Marine /»- 
iurance Certificate, In re (1). It was a 
decision under the Stamp Act of 1379. 
The provisions of that Act ware different 
from those of the Act of 1899 bearing 
on this point. It is, however, an instance 
in which the certificate of insurance, which 
contemplated in terms an exchange for a 
duly stamped policy, was treafcei as a Policy 
of Insurance within the meaning of the 
Indian Stamp Act of 1879. 

On behalf of the respondents reliance ic 
placed upon the decision io Rome Marine 
Insurance Co. v. Smith (2). That case went np 
in appeal and the judgment of the Court of 
Appeal is reported as Rome Marite Insurance 
Co. v. Smith(3). It would appear that in that 
particular case the document was held to 
be invalid as a policy, not because a letter 
of cover could never be a policy, but that 
the particular document lacked one of the 


(1) 19 B. 130i 10 Ind, Dec. (s. a.) 87 (P. B.). 

(2) (1898) 1 Q. B. 8*9; 8 Asp. M. L. 0. 886; 3 
Com, Oas. 172* 67 L. J. Q. B.651; 78 h. T. 466; 14 T. 
L. R. 366. 

(3j (1898) 2 Q. B. 351* 67 L. J. Q. B. 777* 78 L. T. 
784* 14 T, L. B. 469; 46 W, R. 681 * 8 Asp. M. B. 0. 
408 . 
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essentials mentioned in section 95 (3) of 
the Statute of 1891 (54 & 55 Vic, o. 39). 
It is true that no opinion was expressed 
that but for that defect it would be a 
Polio 7 of Sea Insurance. But the ratio 
decidndi in that case suggests that if it 
otherwise satisfied the requirements of sub- 
section (3) of section 95 of that statute 
to which section 7, sub-section (3), of the 
Indian Stamp Act of 1879 corresponds, 
it might have been held to be a Sea 
Policy. At any ra 4 e, the weight to 
be attached to the judgment of Mathew, 
J., in that case is very muoh reduced by 
the line of reasoning aiopfced by the Court 
of Appeal. 

The document before us is not subject to 
any such infirmity. 

I think that initialling is sufficient to 
indioate the names within the meaning of 
section 7 (3). At any rata, it is not sag* 
gested in this case that the initialling is 
not sufficient. In the case of Rome Marine 
Insurance Company v. Smith (2) the docu¬ 
ment was merely initialled, and thongh 
in the arguments in the Appeal Court this 
circumetanoe was mentioned, there ie no 
reference to it in the judgmeat 3 . Personally 
I see no reason in this case why it should 
not be held to satisfy the reqairements of 
section 7 (■■*). The document in question, 
it seems to me, satisfies, though not ia form 
bat in sabetance, the reqairements of the 
dafioitioa of the Policy of Sea Insurance. 
Therefore, it is opan to tha plaintiffs, on 
payment of the necessary penalty, to tender 
the document in evidence. I may add 
that the schema of the provisions on this 
point in the Indian Stamp Act appears to 
correspond to a larga extent to the scheme 
in the English Statute of 1891; and it may 
be that the intention of the Legislature 
was to render snob documents inadmissible 
unless expressed in the form of a regular 
policy except for the limited purpose of 
obtaining a proper policy. But, in my 
opinion, the definition in the Act leaves 
room for the view which I have taken; and 
unless the definition of section 7 is amend¬ 
ed, I do not see how such a document could 
be excluded from its scope. 

In this view of the matter, I would 
allow the appeal, reverse the decree of the 
Trial Court and remand the case for deci¬ 
sion en tbo~ remaining tissues isubjecfc to 
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Ihe plaintiffs’ paying the necessary stamp 
and penalty in respetfc of this document. 
I may add that for ihe purpose of this 
Judgment we have assumed that there was 
a payient of premium by the plaintiffs as 
alleged by them. That is a point in dis¬ 
pute between the parties. It will be open 
to the Trial Court to sonsiderthis question 
of faot es also to oonsider its effest upon 
fthA aoniract in question. 

Respondents to pay the tosis of this 

appeal. 

' Costa in the Trial Court to be toBts in 
the emt. 

Crump, J.—I eoneur. 

R. V, 

Appeal allotted. 
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,'OUDH JUDICIAL COMMISSIONER’S 

COURT. 

, First Ci?*l Ap^eo, No. 5 op 1921, 

A pril 1, '> 921. 

.. Pretent :—Mr. Daniels, A. J. C., and 

t Mr. Lyle, A. J. 0. 

SANGAT BAKHSH SINGH—Dkfudirt 

—Appkllamt 

, versus 

RAW AT DIJDEO BAKHSH SINGH— 

(.. ' PLAINTIFF—RbSPOKDCNT. 

Appeal —Cdurt Fees Act (VII of \S70J, s. 7 cl. (ix\ 
Sch. 1, Art. 1— 'Suit,* whether excludes “ appeal ”— 
Mortgage—Foreclosure and redemption suits—Court- 
fee payable on memorandum of appeal. 


£ourt-fees are payable not on suits or on appeals 
but on documents wbioh are filed, exhibited or 
recorded in Courts in accordance with section 6 of 
th6 Court Pees Act. [p. 969, col 2.] 

The provisions of section 7 of the Court Fees Act 
ar<i applicable equally to appeals as to original suits 
and the word ‘suit’in section 7 of the Act is not 
used in contradistinction to the word ‘appeal.’fp. 969, 

obi 2."] ‘ „ # ^ V 

A reference to section 17 of the Court Fees Act 

uboNjs that the word “suit” is not used jn the -\ct in 

contradistinction to “appeal*” [p. 969, col, 2U 


Qumani v. Banwari, 54 Ind. Cas. 733; 22 O. C. 283f 
7 O. L. J. 176, followed. - • ' * • 

Neipal Rai v. Debi Prasad, 27 A. 447; 2. A. L. J. 105| 
A. W. N. v 19051 dissented from. 

It does not, however, follow from this view of the 
law that where plaints are ohargeable under clause 
Ux) of section 7 read with Art. 1 of the First 
Schedule of the Court Fees Act the memoranda of 
appeal filed against deorees passed in such suits are 
invariably chargeable in the same manner, fp. 969, 
col 2.] ~ • 

A suit may change its nature in appeal and though 
the original suit may be for redemption or fore T 
closure there may be no question raised in appeal as 
to the right to redeem or foreclose and the appeal 
may be merely in respect of the amount which'the 
Conrt of first instance has held to be payable. In 
such a case the suit in appeal would clearly not be a 
suit falling within the provisions of clause <*g) qf 
section 7 and the amount or value of the subject- 
matter in dispute would hot be computed in accord¬ 
ance with the provisions of that clause but would 
be a specified sum. the Court-fee payable on which, 
would be ad valorem in accordance with the pro¬ 
visions of Art. 1 of Schedule I of 'the Act. [p. 970, 
col. 1.] 

'Ram Lakhan Rai v. Randan Rai, Legal Remem¬ 
brancer, Vol. I, p. 162, referred to. 

If a suit for redemption or foreclosing i^, 
dismissed, the Court-fee payable by the plaintiff- 
appellant on his memorandum of appeal ought to Be 
computed in accordance with the provisions of 
clause (»r of section 7 of the Court Fees Act, that 
is, Recording to the principal money expressed to be 
secured by the instrument of mortgage, [p. 970, 

coi. a] ‘ # 

' If a suit to redeem is decreed and the defend¬ 
ant-appellant merely challenges the right toredeenv 
the Court-fee payable on the memorandum of appeal 
ought alsp to be computed in accordance with the 
provisions’ of clause <ix of section 7 of the Court Fees 
Act. [p. 970, col. 2.] 

If a suit to redeem or foreclose is decreed 
and the plaintifE or the defendant in appeal iperely 
challenges the amount to be paid or received with, 
out questioning the right to redeem or foreclose, the 
Conrt-fee payable on : the memorandum of appeal 
will be on the subject-matter in dispute, that is, on 
the additional amount claimed oi the amount in 
respect of which the appellant seeks to avoii^ 
liability. Cp 970, col. 2.] 

Where in a foteolbsure suit a decree is passed 
for a, Certain’ sum in default of payment of which 
within a fixed time the property, shall be fore¬ 
closed and the defendant in appeal depies the 
plaintiff’s right to foreclose on the ground that he 
is not liable to pay any portion of the sum decreed, 
the Court-fee payable on the memorandum ofapp®*^ 
ought to be calculated ad valorem on the subject- 
matter in dispute according to Art. I of Schedule I, 
that is, on the amount of the decree the payment of 
which the defendant by his appeal seeks to avoid, 
[p 970, col. 2.] 


Where a decree 
on payment of 


3e is passed for redemption 
certain sum and in appeal 
defendant not only denies the plaintiff’rlHfibfc w 
redeem but yi the alternative claims ’that, if be ^9 
ontitled to redeem he can da so only 
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of larger sum than that fixed by the Court of 
first instance, the Court-feo ought to be paid on the 
rotief which is liable to pay the higher fee; on the 
forpier the fpe would be computed in accordance 
with the provisions of olause l ix ) of section 7 read 
with Art. 1 of Schedule I and on the latter, the 
Court-fee would be ad valorem on the difference 
between the amount found due by the lower Court 
and that claimed by tho appellant, [p. 971, ool. 1.] 
Kast\inath Narayan v. Quvinda, 16 B. 82:8 lnd. Doc. 
(n. s.) 66 and Lachhman Singh v, Bahadur Singh, 22 
lnd. Cas. 642; 16 0. C. 354. referred to. 

* Appeal against a desree of the Sab- 
ordinate Judge, Rai Bareli, da'ei the 3 let 
August 1^20. 

Mr. Bajfthwari Prasid, for the Appel¬ 
lant. 

Mr, Alt Mohammad , for the Respond¬ 
ent. 

JUDGMENT.—This is an appeal in a 
foreclosure suit. The plaintiff claimed 
Rg, 29,319-11-4 on the basis of two mort. 
gage-deeds and two deeds of further aharge. 
He wa 9 given a desree for Rj. 14,681 13 8 
under 0. XXXIV, r. 2 of the First 
Schedule to the Code of Civil Procedure, 
the amount due on the two mortgage-deeds 
and one cf the deeds of further starge. 
The «defendant is the appellant in thie 
Court. In his grounds of appeal he elaims 
that the suit is barred by limitation, ahal- 
lenges the validity of the deed of farther 
eharge and allegee that the entire mortgage- 
debt has been paid off from the usnfiuit of 
the property. He has pa ; d Court fee only 
on the principal amount secured fcy the 
mortgage*deeds. The offite has reported 
that the fee p*id i* iusuffisient and that it 
should have been paid on the whole am mol 
in respeot of wbish the appellant saeks to 
avoid liability. 

The queenjn as to the Court-fsee payable 
in appeals in relemption or foreclosure 
suits hes been the subject of much diecassion. 
It has been held in the case of Nepjl fiat 
v. Debt f'ratad (U that slause (tx) of section 
7- of the Ooork Fd68 Act is applicable to 
suits, only and not to appeals aod this 
raling was accepted aa good law in 
Refe'ence under the Court Fees Act, 1870 
(U). In the latter rating tbe learned 
Chief Justice based hfs opinion on the fact 

that sub Bastion (e) of slaose {to) of sestion 7 

* ’ •« 


(1) 27 A. 447i 2 A. L. J. 105; A. W. N. (1903) 40. 

(2) 29II. 937113 M, L, J, 2&7- 


specially provides for a memorandum of 
appeal while there ig no euoh provision in 
slause (tar) of that section and also on the faot 
that sestion 16 wh'c’i has sinae been re¬ 
pealed f>eemed to show that the general policy 
of the Legit liture was to make the value 
of the subject-matter in dispute iu appeal 
tbe ariterion for tbe jurpese of aompntiug 
the fee. With the greatest respect we find 
ourselves uDable to aciepfc this view of the 
law. The question has already besp dis- 
sussed by a Single Judge cf this Court in 
Qumaii v. Bamoari (3), and we are ia fall 
agreement with tbe view takan by the 
learned Judga in that sesa that tbe pro¬ 
visions of sestion 7 of the Court Fees Ast 
are applicable equally to appeals as to origi¬ 
nal sails and that tbe word suit in sestion 7 
of the Act is not need in sontradistinstiou 
to the word appeal. Court-fees are payable 
not on suits or od appeals bat on documents 
which are filed, exhibited or rasorded iu 
Courts in accordance with sestion 6 of the 
Court Fees Ast. Sestion 7 of the Court Fees 
Act merely provides that tbe fees payable 
in suits of tbe nature spesified iu tbe sestion 
shall be computed in tbe manner presoribed. 
But in order to determine the ao*uU amount 
of the fees payable oi any plaint or memo¬ 
randum of appeal iu any suob suit it is 
neosssiry to refer to Art. 1 of SeheJule 
I of the Ast. The words ‘‘not otherwise 
provided for in this Ast ” in that Artisle 
seem to apply to spetial provisions for plaints 
cr memoranda of appeal made ip other 
Articles of the Schedule, A reference {o 
Bestion 17 of the Ast shows clearly that thp 
word M suit ” is not nsed in the Ast in 
ODntradistinstion to "appeal.” Sestion 17 
provides that where a suit embraces two oj 
more distinct sabjests the plaint or memo¬ 
randum of appeal shall ohargpa^la, 

with tbe aggregate amount of tbe fees 
to whirh the plaints or memoranda of 
apoeal in suits embrasing separately, 

taih of sash sabjaat would be liable upder 
the Act. It does not, however, follow fycpn 
t.lrs view of the law that where plaints 
chargeable under c’au** (it) of sestion 7 
with Art. 1 of th j Fint S«he.dale of th^ 
Orurt Fees Astths memoranda of appeal filed 
agaicst decrees pisajd in sash suits are 
invaritb’7 shareable in the eaaaa manoep, 

(3/ 5* lnd. Cas 7d3* 220. C. 289j 7 Q< tit J. 173. ' 
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As has been pointed oat in the ease of Ram 
Lakhan Rat v. Bandan Rai (4) and in 
Mohammad Hu»ain v. Sued Jahan Begam (5) 
a §nit may chaDge its nafcnre in appeal and 
though the original suit may be for redemp¬ 
tion or foreclosure there may be no question 
raised in appeal as to the right to redeem 
or foreclose and the appeal may be merely in 
respect of the amount which the Court of first 
instance has held to be payable. In suah a 
ease the suit in appeal would clearly not be a 
suit falling within the provisions of clause (tVe) 
of eeation 7, and the amount or value of the 
subjeat matter in dispute would not be 
•omputed in accordance with the provisions 
of that clause but would be a speaified sum, 
the Court-fee payable on whish would be ad 
valorem in accordance with the provisions of 
Art. 1 of Schedule I of the Act. And in a 
Bait on a mortgage for foreclosure the degree 
granted to the plaintiff is a decree fcr the 
payment of a specific sum in default of 
payment of whish within a sertain time the 
mortgaged property will be foreclosed. If 
the defendant in appeal denies the plaintiff's 
right to a degree on the ground that be is 
not liable to pay any portion of the amount 
desreed the suit in appeal becomes in effest 
a suit to avoid the payment of a specific sum 
and the Court-fee payable on the memorandum 
of appeal woull, therefore, be caleulated ad 
valorem on the subject-matter in dispute 
aesordmg to Art. 1 of Sihedule I. 

Again an appeal against a degree for 
redemption may not only deny the plaintiff’s 
right ;to redeem at all bat may elm in the 
alternative olaim that he is entitled to 
redeem only on the payment of a mush 
higher sum than that found by the lower 
Court. In sush a ease the memorandum of 
appeal a.ke for two alternative reliefs on 
one of whi.h the Oonrt-fee would be oompnted 
ao.ording to the prin.ipal money expressed 
to be se.ured by the instrument of mortgage 
and on the other would be an ad valorem fee 
in aeeordanee with the povfsions of Art I 
of Schedule l of the A.t and the Oonrt-fee 
payable on the memorandum of appeal would 
be on the higher of the two alternative reliefs 
as held in Kashinith Naragan v. Govinda (fi) 
whish was followed by a Single Judge of 


this Court in lachhman Singh v. Bahadur 
Singh (7). These considerations lead us to 
oocelusions whish may be tabulated as 
follows 

(1) If a suit for redemption or foreslosure 

has b?en dismissed the Court fee payable by 

the palintifF-appellant on bis memorandum of 

appeal will be eomputed in accordanse with 

the provisions of tlausefe) of sestion 7 of the 

Court Fees Asfc, that is, assording to the 

principal money expressed to be secured by 

the instrument of mortgage. In such a oise 

clearly the suit has not ibaoged its nature in 
appeal. 

(2) If a suit to redeem has been decreed 

and the defendant-appellant merely shallenges 

the right to redeem, the Court fee payable 

on the memorandum of appeal will be 

computed in accordance with the provisions 

of clause ( tx ) of sestion 7 of the Court Fees 

Ast. Here again there is no shange in the 
nature of the suit. 

(3) If a unit to redeem or foreclose hma 
teen deareed and the plaintiff or the defend, 
ant in appeal merely ehellengea the amount 
to be paid or reoeived withont questioning 
the right to redeem or forealoss, the Oonrt-fee 
payable on the memorandum of appeal will 
!** °“ «°bie.t-matter in dispute, that is, 

the additional amount claimed or the 
amount ,n reapeot of wbieh the appellant 
seeks to avoid liability. In this aase the suit 
has eleariy changed its natnre in appeal, and 
i. no longer a suit falling within the provi- 

S 7l wl!‘ n,8 . , “ ) ° l eeotit < n 7 of tb ° Act. 

W Where in a forealosure suit a decree 
has been passed for a certain sum in default 
of payment of which within a fixed time the 
property shall be foreslosed and the defendant 
in appeal denies the plaintiff’s right to fore- 
slose on the ground that he is not liable to 
pay any portion of the sum decreed, the Court- 
fee payable on the memorandum of appeal 
will be calculated ad valorem on the subject- 
matter m dispute assording to Art. 1 of 
Schedule I, that is, on tbe amount of the degree 
the payment of which the defendant by his 
appeal seeks to avoid. In this case tbe suit 
has glearly shanged its nature in appeal and 
has besome a suit to avoid the payment of 
a spesifig sum. 


(4) Legal Remembrancer, Vol. I,p, 16} 
(6) 2 O. C. 87. 


(6) 15 B. 62, 8 Ind. Dec. (n. s.)_66. 





{7) 22 Ind. Cas. 0*2, 10 a C. ° 54 . 
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(5) Where a deoree has been passed for 
redemption on payment of a certain sum and 
in appeal the defendant not only denies the 
plaintiff's right to redeem bat in the alter• 
native olaims that if he be entitled to redeem 
he oan do so only on pay mint of a larger 
earn than that fixed by the Oonrt of first 
instance, the Oourt-fee will be peid on the 
relief whith is liable to pay the higher fee; 
on the former the fee would be tompated in 
accordance with the provisions of clause (*») 
of Eection 7 read with Art. 1 of Schedule 
T, and on the latter the Court-fee would be 
ad valorem on the difFerense between the 
amount found due by the lower Court and 
that claimed by the appellant. 

Though the reasoning in some cases is 
different this construction of the Act does 
not appear to be in tODflict with any of the 
reported rulings of this Oonrt or indeed with 
the view now ateepted in the Allahabad, 
Madras and Bombay Courts. The case before 
us falls within the fourth class of the cases 
mentioned above and tbe defendant is, there¬ 
fore, liable to pay Oourt-fees on the amount 
the payment of whith be seeks to avoid. 

We accordingly direst that the appellant 
make good the deficiency of Rs. 250 within 
three weeks. If tbe deficiency is mads good 
a date will bi fixed for hearing. If it is 
not made good tbe appeal will b9 put up 
for orders on the 25th April, 

. w h (J: der accordingly. 


t 

MADRAS HIGH COURT. 

PULL BENCH. 

Second Civil Appeal Wo. 15 of 1920. 

May 9, 1921, 

Preterit i —Sir John Wallis, Kt., 

Chief Juetise, Mr. Justise 8pencer 
and Mr, Justice Kumaraswami Sastri. 
The SECRETARY of STATE for INDIA 

IN COUNCIL, REPRESENTED BT THE 

COLLECTOR of NORTH ARGOT— 
Defendant—Appellant 
vertus 

Syed AHMED BADSHA SAHIB 

BAHADUR— Plaintiff—Respondent. 

' Civil Procedure Code (Act V of 1908,1, s. 11— 
Evidence \Act){(lg\pf 187*0, 9i > 40, 41, 42, 43—Judg¬ 


ment not inter partes, plea of, in bar to subsequent suit 
— Judgments in rem and in personam, scope and', 
effect of—Succession to hereditary office, how determined 
in absence of special usage. 

Plaintiff sued his brother and brother’s son for a 
declaration that he waB entitled to the Asari 8heriff 
office and its emoluments and for an injunction 
restraining the defendants from interfering with 
his enjoyment of the office. The suit was dismissed 
owing to the plaintiff’s failure to prove his title. 
In the present suit by plaintiff against the Govern¬ 
ment for reoovery of a specific amount due to him 
as the holder of the office : 

Held, that it was open to the plaintiff to re-assert 
his title although the same was definitely negatived 
in the previous suit. [p. i*77, col. 1.] 

8rinivasa Aiyangar v. Arayar Srinivasa Aiyangar, 
6 Ind. Cas. 229; 33 M. 483; « M. L. T. 33; 20 M. L, J. 
646; (1910) M, W. N. 479 and Sayam Ramamoorthi 
Dhora v. Secretary of State for India in Council, 19 Ind. 
Cas. 666; 36 M. 141; 24 M. L. J.*469, overruled. 

Authorities reviewed. 

Distinction between judgments in rem and in person • 
am, their scope and effect discussed. 

Per Wallis, C. J. —The effeot of section 11 read 
with section W, Civil Procedure Code, is to preclude 
the Court from refusing to try a suit or issue which, 
was not between the same parties but between one 
of such parties and a third person, [p 976, col 1.1 

Per Kumarasumi 8astri, J. —In cases where there 
is no bar under section 11, Civil Procedure Code, 
the Court has to try the issue and if the judgment 
in the prior suit is filed for the purpose of proving 
the plaintiff’s claim or for the purpose of proving 
tho defence to the action, it is only relevant as a 
piece of evidence, the probative value of which is 
regulated by the provisions of the Evidence Act, 
[p 978, coL 2.] 

It is not permissible to travel outside the provision 
of eection 11, Civil Procedure Code, and apply the 
rule of res judicata to cases falling outside the 
limitation imposed by the section [p. fi£0, col. 1.] 

Where a judgment in personam is pleaded, its 
legal effect and probative force will depend on the 
facts of each case: 

Held, by the Divisional Bench (per Wallis, C. J. and 
Kritlinan, J.) —In the absence of evidenoe t$> the 
contrary or a special usage, succession to a heredi¬ 
tary office which cannot be enjoyed by several heirs in 
common, is by lineal primogeniture, [p. 982, col. 1J 

Setond appeal against a detree of the 
Conit of the Subordinate Judge, North 
Aroot, ; d Appeal Suit No. 186 of 1917, prefer¬ 
red against the detree of the Court of tbe 
Distritt Mnnsif of Banipet in Original Soil 
No. 217 of 1916. 

ORDER OF REFERENCE TO A 
FULL BENCH. 

Napier, J.— ( October 13, 1920).—The ques¬ 
tion whith arises in this appeal it one of estop¬ 
pel by a previous judgment. The soit was by 
one Syed Ahmad against the Seeretary of 
State to retover a sum of Rs. 394 alleged 
to be dne to tbe plaintiff as a person 
entitled to possess the Aeari Sheriff -and 
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perfoim the services connaoted therewith 
Red to receive from Government the emolu- 
ments granted by Government to the person 
sp eptitled. The defendant pleaded that the 
plaintiff was not entitled to the office, his 
olaim having been negatived bz the judgment 
of the High Oonrt in Second Appeal No. 726 
of 1913 and aho that the suit was barred by 
the rale of res judicoti . ^ 

Theiseae framed wai : “whether the plaint¬ 
iff’s right to the office in question is ooncluded 
by reason of the decree in Second Appeal 
No. 72d of 1913 on the file of the High 
Court.” Tbe suit in that case was by the 
present plaintiff against two otbor persons 
alleging that tbe pliiotiff was entitbd to 
perform the Asari Sheriff services and to 
recover annually the emoluments ot Re, 394 
from Government without any objeotion by 
the defendants. The 2od defendant was 
recognised by Government as the person 
entitled to tbe emoluments. Tbe Court of 
the Subordinate Judge of North Areot on 
^ppepl from the District Muoiif in that 
gait held against the plaintiff’s right. It 
pointed out chat tbe plaintiff did not claim 
the office by appointment either by Govern¬ 
ment or by tbe last bolder of tbe office 
but only according to the Muhammadan Law 
of Succession to private propeity, and held 
that that law did not apply and that, 
therefore, the plaintiff bad no title. In the 
BtQond appeal to tbe High Court the 
judgment states as fellows:—It teiDg clear 
that the plaintiff has no title to the office, 
the declaration of title which was the prin- 
tip&l relief claimed in the suit, his suit 
brought for that relief and other subsidiary 
relief «ae rightly dismissed by the lower 
Appelate Opurt. ” 

Dealing with tbe second issue in this 
pa,sp the District Muncif held that it was 
po longer open to him now to sue to reoover 
the emoluipaents appertaining to tbe office, he 
being cocoluded by reason of the prior judg. 
meat. The lower Appellate Qourt, however, 
held that the decision in the former euit did 
not operate as res judicati. 

It must firs v j be pointed out that no 
s^g^esiion is made in this suit that the 
plaintiff’s suit was barred under section 11, 
C;de of Civil Procedure. This contention 
^ould, net have been raised as tbe pefeDdants 
the prior suit ware different. lint the 
Aower Appellate Court is in error in eup. 


posing that this disposes of tbe question. 
It is contended that the judgment in the. 
prior suit disposed of his tlaim and that the 
plaintiff cannot raise this question in another 
form. This proposition is established in the 
ca9e of Srxniicua Aiymgar v. Aroyar Srioivaia 
Aiyangar (1) entirely apart from any question 
of seet : on II. Tbe Bench there accepted 
the proposition that the relation established 
between the parties by a judgment is eon* 
elusive against third persons in the absence, 
of fraud upon them. Tbe prior suit having 
been between a parson put forward by 
Government and the plaintiff, the decision 
as to tiita botwean them is binding on the 
defendant in this suit and must, theiefore, 
be binding on the plaintiff c.n the well-known 
principle that estoppels must bs mutual 
assuming al ^ays that the ease in Srinivzsi 
Aiyangar v. Arayar Sririiasa Aiyangar (l) 
is rightly decided. 

The eame proposition was laid down in tbe 
case of SnyomRamamocrthi Dhorav. Secretary 
of Stote for India in OcunciL (2). There, tbe 
Bench adopted the view expressed in an uo- 
reported case. Second Appeal No. 574 of 
1909, and re-stated the same proposition as 
W6S there laid down. On page 144* the learned 
Judges pay ; The question does not depend 
on the application of the doctrine of res ,udicata 
between tbe parties as expounded in section 
13, Code of Civil Procedure (old Cede), 
That peotion does not cover all eases of 
estoppel by judgment.” On page 143* they 
fay : * The question relating to tbe owner¬ 

ship of tbe land was one entirely between 
the plaintiffs and tbe Barikis ; and the Barikis 
having obtained judgment against the plaint¬ 
iffs, third parties having no interest in the 
land at tbe time of the litigation cannot 
dispute the settlement of tbe dispute between 
them as to title, and it appears to us to 
be equally true that neither of the parties 
to tbe l.tigation can be permitted to aver as 
agaimt third persors in the like position 
that the land belongs to himself and cot 
to his opponent in tbe litigation.” This 
judgment, again, if correct, is conclusive of 
the pl&iotifl’s olaim. 

It is suggested that these oases were 
wrongly decided and reliance ie placed on 

(1)6 Ind. Cas 229j 3* M. 493} 8 M. L, T. 33; 20 
M. L. .1. 54t5: ;1W10) M. W. X. 479. 

19 Ind. Caa. 656. 86 M. 141; 21 M. L. J. _ 

•Page of 30 M .—.I 
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the judgment of the learned Chief Jnstue 
and another ’earned Judge in Second Appeal 

No. 1747 of 191 . The Court tbero pays that 

tbs grounds on which Sayam Ramamocrthi 
Bhora v. Secretary of State for India in Council 

(2) was decided were Questioned in a judgment 
of the Oelmtta High Coart in Pent Mohan 
Shaha v. Purlavi Das\ya (3) and the Court 
agreed with the view therein takeD. Tbo 
Conrfc alto refers to the judgment of the 
Privy Council in Gokul Mandar v. Fulmanur.d 
Singh (4) as laying down that the provisions 
of section 11,Civil ProcednreCcde, are exhaus¬ 
tive. With the greatest deference to the 
learned Chief Justioe ard the other learned 
Judge, 1 think that the language of the 
Board hts been misconstrued. 1 do not 
think the B^ard ever intended to lay down 
that there was no such thing as an estoppel 
by judgment outside the Civil Procedure 
Code. I have elsewhere in Raja of Bamwxd v. 
Ramanathaswami (5) expressed my opinion 
that under the Civil Procedure Code the ques- 
tion is not strictly cus of estoppel and that 
therein lies the distincticn between 
cafa in India and before the Courts in 
England. Under tha Code the Court is 
prohibited from trying aDy issue in which 
the matter directly and substantially in 
issue has been heard and finally decided by 
a previous Court. The section operates to 
bar the jurisdiction of the Court to try and 
goes far further than the principle under 
which a par!y is estopped from offering 
evidence cn an issue. Dealing with this 
question of want of jurisdiction to try a 
«ase the Board pointed out that the first Court 
must have jurisdiction to try the salt in which 
the issue is eats.quently raised and that the 
words of the section could not be eslond ® d 

beyond their provision. I cannot read the 

words of the Board as meaning to lay down that 

•onsent decrees, decrees by default and other 

judgment in which the question at usue 
has not been heard and decided cannot 
pleaded as estoppels. In South imW 
Mexican Co., In re, Bank of England, Ex par 
(6) Lord Herschell delivering the judgment 


(3) 20 Ind. Cas 815; 18 0. W. N. 954; 19 C. L. J. 

44 (4) 20 C. 707; 20 I. A. 196; 6 0. W. N. 825; 4 Bom. 

If. E. 793; 8 Sar. P,C. J. 323 (P. CX 

(6) 03 Ind. Cas. 205; 29 M. L. T. 322 ; 44 M. 514| 

41 M.L.J. 288. m , v t> 

(6) (1895) 1 Ch. 37; 12 E. 1; 71 L.T. 694, 43 W. E. 

-JBlj I/. J. Ch. 803. 


of the Court of Appeal stated with regard to 
a jndgment by consent (hat it is intended 
to put a stop to litigation between the 
parties jest as much as a judgment whi«h 
results from the decision of the Court 
after the matter hes been fought out to 
the eDd.” Therefore, I cannot think that 
the Board intended to lay down that there 
oan be no estoppel by judgment outside the 

Civil Procedure Code. , 

In lean Mohan Shaha v. Buriat t 

Batsya (3) JeEkiDs, 0. J., ftnd 

Mockerjee, J. seem to bave thought that 
they were bound by the decision of the 
Privy Counoil in Gokcl Mandar v. Pudmamund 
Singh (4), on the subject of res judicata 
to bold that no estoppel by judgment could 
be pleaded. But they held that the pre¬ 
vious judgment was cogent evidence against 
an assignor of one of the parties to the 
previous suit, In this case the person whom 
it is sought to bind is not an assignee who 
would of course b3 bound by section II or 
an assignor, but the actual party himself. 

I cannot, therefore, agree that what was 
decided in that ease is any authority 
against the weight of the decisions in Srinivaai 
Aiyangar v. Arayar Srinivasa Aiyangar C ) 
and Say am Ramamoorihi Bhora v. Setiretary 

of State for India in Council (2). 

Reliance was placed by the respondent 
on Arumugha Mudaliar v. Krishna timi Naioken 
(7). In that oaee the correctness of the 
doctrine laid down in Suppa Bhattar v. Buppu 
Sokkaya Bhattar (8). was considered. 
But that seems to me to have no bearing on 
the question raised here. It seems to me that 
the ody answer to the reported decisions 
in Srinaiasa Aiyangar v. Arayar Srinivasa 
Aiyangar (l), Sayam Ramamurthi Bhora v. 
Secretary of State for India in Council ( 2 / 
is the suggested effeot of dictum of the Privy 
Counoil referred to by the learned Ohio! 
Justice. I venture to think that it in no 
way lays down anything at variance with 
the effect of estoppel by judgment oatside 
tes judicata. Bat as it has been doubted 
and as the question is, in my opinion, one 
cf great importante, I would refer the 
matter to a Full Bench, the question re- 
ferred being whether, in the circumstances 


(7) 42 Ind. Cas. 498. 

( 8 ) 30 Ind. Cas. 662; (1915) M. W. N. 829; 2 L. W, 
1005; 29 M. L. J. 60 S; 18 M. L, T. 402. 
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of tbig case, it is open to the plaintiff to 
re assert a title which was definitely nega¬ 
tived in a previous suit against a contesfc- 
ing claimant. 

Krishnam, J.—The first question argued 
before us is the one raised in issue No. 3 
whether the plaintiff’s right to the offise 
of Asari Sheriff and its emoluments is 
coneluded against him by reason of the 
decision in the prior litigation between him 
and his nephew, Syed Kadir Badsha Sahib, 
which ended in Second Appeal No. 726 of 
1913, In that second appeal it was decid¬ 
ed that plaintiff had no title to the office. 
The Government contend in this suit that 
Badsha Sahib is the proper office-holder 
entitled to the Yeomiah allowance attached 
to the office and not the plaintiff, and 
that the question of title to the office is 
re$ iudicata between him and the plaintiff 
and that they are entitled to rely on the 
plea in this suit and the plaintiff cannot 
re-open the question. 

tor this contention of the Government 
reliance is placed by the learned Govern, 
ment Pleader on the rulings in Srinivasa 
Axyangar v. Arayat Srinivasa Axyangar (L), 
Boyxnapalli Venugopal Bao Garu v. Nexkala- 
pudi Venkatrayudu (9), Sayam Ramamoorthi 
Dhora v, Secretary of State for India in 
Oounoil (2) and Supptt Bhattar v. Suppu 
Sahkaya Baitar ($) which are in his 
favour. But on the other side our attention 
has been drawn to the case in Feari Mohon 
Shaha v. Durlati Dastya (3) and the unreported 
judgment of the learned Chief Justice and 
Seahagiri Aiyar, J. in Second Appeal No. 
1747 of 1919, both of which dissent 
from the view expressed on the point in the 
cace cited by the Government Pleader. In 
this state of conflict of authorities, 1 agree 

to the reference of the question to a Fall 
Bench. 

In doing so, I would point out that the 
plea raised here is, in my opinion, not really 
that the issue as to plaintiff’s title is directly 
res judicata between him and the Govern, 
ment but that it is res judicata between him 
and the person whose title the Government 
is setting up and that the Government is 
entitled to rely on that plea in establishing 
that title and defeating the plaintiff’s claim. 


(9; U Iud. Uaa. 715; IQ M. h, T, 469. 


In other words, we have here a plea of 
)us tertii and when such a plea is raised the 
question of title or the jus set up has to be 
decided as if it arose between the party against 
whom it is set up and the tertius or third 
party. In such a case, it seems to me that 
the person setting up the jus tertii is entitled 
to rely on all pleas that would have been 
available to the third party to prove hig title 
whether it be one of estoppel by res judicata 
or otherwise. Similarly, he will also be 
bound by all pleas available against that third 
party. Even admissions made by that parly 
could be relied on against him. 

The question, therefore, in eases like the 
present is not in the first instance a question 
of res judicata between the parties to the 
subsequent suit but a question of what pleas 
a party is entitled to set up when he pleads 
jus tertii . On raising the plea of res judicata 
between the tertius and the opposite parly he 
must show that the plea is well founded 
between them under section 11, Oode of Civil 
Procedure, before he can succeed, I do not 
think it is necessary to pray in aid any prin¬ 
ciple of res judicata outside the scope of sec¬ 
tion 11, Code of Civil Procedure, in this case. 
To do eo would bo against the opinion express¬ 
ed by the Privy Council in Gokul Mandar v. 
Pudmanund Singh (4) and is not justifiable. 

So far as the plea involves the question of 
res judicata between plaintiff and Badsha that 
question must be decided under section 11 
itself. If the res udicata pleaded is establish¬ 
ed nEder section II the next question will be 
whether the defendant can rely on it against 
the plaintiff; and that is not a question 
governed by section 11 at all but by con. 
eiderations of what pleas are available to a 
person setting op a jus tertii under the 
general law. It seems to me that confusion 
arises in not keeping the two parts of the 
qaestion distinct and separate. If the 
Government were not setting up a jus tertii 
but were only pleading that the finding in the 
former suit was res judicata directly between 
them and the plaintiff against the plaintiff’s 
title withont admitting and setting up 
Badsha s title it would be difficult to support 
their contention as they were not parties to 
the previous litigation nor can they be said 
to claim under any of those parties. The 
finding clearly does not bind them of its own 
force and they cannot take advantage of it 
fimplicitsr. It is only so fari&slithey set up 
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the third party’s title that the plea of res 
judicata is available for or against them. 

As the matter will be fully argued before 
the Full Bench, I have only briefly indieated 
my view; it will reconcile the earlier rulings 
of this Court with the dictum of the Privy 
Council. 


Mr. 0. Madhavan Nair , the Govern¬ 
ment. Pleader, for the Appellant.—The 
right to the offioe now set up by 
the plaintiff and in respect of whioh 
he claims emoluments from Government 
was distiDOtly negatived in a prior suit 
that he instituted for the offise against 
his brother and brother’s son. The present 
•laim is barred. RefereDoe was made to 
Srinivasa Aiyangar v. Aroyar Srinivasa Aiy - 
angar (1) and Sayam Ramamoorthi Dhora v. 
Secretary of State for India in Council (2). 

Mersre. 0. V arada chart ar and Mr. 8. Rang a• 
chariar % for the Respondent,—The Govern¬ 
ment was not a party to the previous suit. 
The statutory bar of res judicxta is sontained 
in Eestion 11, Civil Procedure Code. It is 
not permissible to introduae any other bar 
not covered by the Statute. Though the prior 
judgment might ba used in evidence, it is 
•ertainly not conclusive. The case9 in Sri* 
vinata Aiyangar v. Arayar Srinivasa Aiyangar 
(1) and Sayam Bamamoorthi Dhora v. Secre¬ 
tary of State for India in Council (2) have been 
wrongly decided and require re consideration. 

See Second Appeal No. 1747 of 1919 
(unreported) and Peari Mohan Shnha v. 
Durlavi Datsya (3). 

OPINION. 

Wallis, C. J.—The question is whether 
the plaintiff ie estopped from bringing this 
suit agaiDstGovernment to recover the emolu¬ 
ments attached to the office of mutate&lli of the 
enit Wakf, an offise whish he now alleges to be 
descendible by usage to the nearest quali¬ 
fied male heir of the last bolder of the office, 
by reason of the dismissal of the previous suit 
instituted by him against bis elder brother, 
the then first defendant, and that brother’s eon, 
the then sesond defendant, for a declaration 
that their father’s Will nominating suoh 
second defendant and the plaintiff’s own son 
to succeed him in the offioe was invalid, and 
that the plaintifE by reason of his elder 
brother’s insanity was entitled to succeed 
to the office and its emoluments and for an 

injunction restraining them from interfer¬ 


ing with him. The luit was dismissed in 
second appeal by the High Coarfc which 
held that the plaintiff had clearly no title 
to the offite and that the appeal had been 
rightly dismissed by the lower Appellate 
Court. The lower Appellate Court 
held that, in the absence of auy special 
provision or usage, the offioe devolved on 
the nominee of the last mulawa/lt, and 
declined to allow the plaintiff to set up 
a case of usage which had been abandoned in 
the lower Court and whioh was not proved. 
In the present case the plaintiff has pleaded 
that he is entitled to saccsed by the usage of 
the institution, and the defendant, whilst 
admitting that the plaintiff’s father was 
“ an hereditary holder of the Yeomiah allow¬ 
ance,” has denied the plaintiff’s right 
and also relied on the decree in the previous 
suit as barring the present suit. 

As regards the general question, our deci- 
sion should, in my opinion, be based on the 
provisions of the Civil Prooedure Code and 
the Evidence Act and on the Eoglish Law on 
whioh they are founded. The Privy 
Council in Irr.ambandi v. Mutsaddi (10,) 
has deprecated the praotioe of referring to 
foreign deiisions and observed that the 
judgments of foreign Courts based often on 
considerations and conditions totally differ¬ 
ing from those applicable or prevailing in 
India are only likely to confuse the admi¬ 
nistration of justice, and the warning is 
specially applicable with regard to subjects 
which are dealt with in Indian Codes based on 
English precedents. 

In England, as observed in JEtoscoe’s Niei 
Prius, page 190 the judgment of a Court of 
concurrent jurisdiction directly upon a point 
is, as a plea, a bar, and, as evidence, conclusive 
upon the same matter batween the same par¬ 
ties,” and he goes on to explain that it is 
conclusive (as an estoppel) where there is an 
opportunity of pleading it; but that, where 
there is no such opportunity it is 
conclusive as evidence. In India eection 
40 of the Evidence Act makes a previous 
judgment relevant on the question whether 
it by law prevents the Court from taking 
cognizance of a suit or holding a trial. 

The law which prevents the Court from 

• 

(10) 47 Ind. Gas. 613} 45 0. 878} 86 M. L. J. 422} 
10 A, L. J. 800} 24 M. L. T. 880} 28 0. L. J. 409} 26 
0. W. N. 60j 6 P. L. W. 276j 20 Bom. L. R. 1022} 
(19i0) M. W, N, 91j 9 Id, TV, 518} 45 I, A, 73 (P, C.),, 
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taking cognizance of a suit cr holding 
a trial is to b9 fonnd in section 11 of the 
Oode cf Civil Procedure, which only pro¬ 
hibits the trial of a snit or issue which has 
been direotly and substantial in issue in a 
former suit between the same parties cr 
“between parties nnder whom they or any of 
them claim, litigating nnder the same title. 1 ’ 
Now, tfce effect of this section read with 
seotion 9, in my opinion, is to preelude 
the Oonrt from refusing to try a suit or 
issue wbieh was not batween the same 
parties but between one of such parties 
and a third pet sod, because, as observed by 
the Privy Council in Gokul Manchr v. Pudma - 
nund Singh (4) “ the essence of a Code 
is to be exhaustive on matters in respect 
of which it declares the law, and it is not 
the province of a Judge to disregard or to go 
outside the letter of the enactment accord¬ 
ing to its true construction.” It is true 
that, as held by the Privy Counoil in Ram 
Kir pal v. Eup Kuari (11) and in a very 
recent cose of George Henry Hook v, Adminis¬ 
trator General of Bengal (1*2), this Eeotion is 
not to be read as entitling a party to 
re*agitate a matter decided at an earlier 
stage of the same suit ; and it is also true 
that it dees not prevent consent decrees 
from' operating as an estoppel ; but it doee, 
in my opinion, prevent the Court from 
refusing to try cuits or iesues by 
r'eason of previous judgments not between 
the eame parties, a sort of estoppel unknown 
to English Law especially as the Evidence 
Act closely following the English Law con¬ 
tains express provisions as to the general 
effect cf previous judgments in evidence. 
Section 41 makes certain judgments of a 
Court in the exercise of a Probate, Matrimo¬ 
nial, Admiralty or Insolvency jurisdiction 
not only relevant but conclusive * evidence 
Of certain matters. Having dealt with such 
judgments, which are usually known as judg¬ 
ments inrem, the A6t goes on to deal with other 
judgments generally known as judgments in 
pdrsonnm, and provides in section 42 that they 
a** “relevant if they relate to matters 
of a public 1 nature relevant * to the 
'inOtriry,” but are not conclusive proof of what 
; <H)t> A. 269; 11 I. A. 37; 4 Sar. P. C; J. 489? 3 

Sms I. Ai 187;'(1B21) M. w. 

819; 19 A 1 . D. 1 J. 366; 40 M; L. J. 423,-29 M. U. T; 336; 
38 O. li. X. 405; 3'tJ. P. b- c ) !7; 23 Bom. L. ff. 

318i 26 O. V. H- W6j ML. W. 221;48 t C:'4»9 (P. C.). 


they state, and in section, 41 that all other 
judgment are irrelevant unless the existence 
of such judgment is a fact in issue or relevant 
under some other provision of this Aat, and 
nnder those other provisions the judgment 
may ba relevant but cannot be conclusive 
in law though it m*y in fact. Thus in Brew 
v. Haren (13) and Brew v. Haren (14) 
where the question was whether the plaint-, 
iff was the owner of the foreAhore, the facts 
that he had suciessfallp prevented people 
from taking seaweed from the shore and 
that be had instituted a suit for trespass in 
which thera was a referSnse to arbitration 
and an award in his favour were held 
evidence of ownership. Similarly, if in 
a suit where the previous judgment is not 
res judicata tinder section IT, Civil Procedure 
Code, a question should arise whether certain 
property belonged to A or B a judgment 
by which A had recovered possession on his 
title fiom B by a decree which had become 
final might be just as conclusive evideoos as 
a conveyance from B to A irrespective of 
the question whether the previous judgment 
was right or wrong^ A previous judgmeplbet- 
weon altogether different parties might even be 
Conclusive in the same way as in Bex v. Hebderi 
(15), the report of which in Selwyn’s Nisi 
Prius Vclbrne II, page 1136 is‘ referrea 
to both by TAylor Atd Roscae. That was a 
quo warranto to try the defendant's right' - to’ be 
a bailiff of Scarborough. He relied on hi* 
election uiader 'two former bailiffs. The 
prosecution denied 'that they were bailiffs, 
and on this issne, tendered a judgment of 
onst9r against the two bailiffs in question. 
On a motion for a new trial, it was held 
that the evidence wan rightly admitted/ the 
Oonrt observing : “The defendant has made 
the title of Batty and Armstrong (the previous 
bailiffs) part of his right, and if he gives 
evidence of the right ot - their elec¬ 
tion, ’ can that better dbs disproved than 
by a judgment of cusitfr wherein such 
election is declared to be void ? ,K Reference 
may also ba made to the provisions of the 
Specific Relief Act which expressly provides 
in" section 43, that declaratory decrees 
made under section 42 shall not be bind¬ 
ing except on the v parties ‘ to the ' suit and 
those Claiming nnder theta. " 


i 1 


(13) (!S74) 9 Ir, Com. L. R. 29. 

(14) (1877) 11 Ir. Com. L. R. 198. 
{15) (1738) Akdr.*388i 95 £; R/«7. 


i <, . 
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* he pr6Eent Cise ‘ ‘bat waj 
dBAidad m the prsv.ons suit was that the 

present plaintiff had not pleaded or proved 

in that emt that there was any speiial 

naage as to the descent of the office in 

question which would render the ordinary 

Muhammadan Law inapplicable. The previous 

judgment not being between the same 

parties does Dof, in my opinion, estop them 

from setting up sach a special usage in the 

present suit against the present defend. 

ant who was no party to the snit. I n 

Olinwata Atyangar v. Arayir Srinivasa 

Atyangar (1) the learned Judges, relying on a 

passage m Mr. Bigelow’s Treatise on the Law 

9f Estoppel, adopt the role that judgments 

tn personam establishing the relations between 

panes are an exteplion to the general rale 

that judgment tn per scrum bind only parties 
find their priviee. 

The judgment in Sagam Uamatr.oortKi Dhora 
Secretary of State for Mia in Council (2 ) 
after referring to some dista of Lord 
Coke, which it is now admitted apply to 
judgments in rem, quotes the following 
extract from Bigelow s ‘if ft U who have a 
right to appear and be beard in a cause 
have been duly made parties, the judg¬ 
ment establishes a perfest and complete right 
against all as much as would a conveyance, 
pf a joint estate by all the parlies interested. 

Judgment in an notion strisfly in porsonam^ 
indeed, binds third persons in that way; ali 
that is nesesaary is that all those who have 
the exclusive right to litigate the oiuse are 
proper parties to it, and that the question 
should be determined without sollnsion. Jndg 
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Aiyingar v. Anyar Srinivasa. Atyangar (1) 

and Sayam Ramamoorthi Dhora v. Secretary oj 
State ) or India m Council (2). 

Spencer, J.—At the very aommensemenfc 
of the arguments I drew atteotion to 
sections 4 0 41. 42 and 43 of the 
Indian Evidence Ac> whioh appeared to 
me to bo exhaustive of the qussfcion of the 
relevancy of judgments other than those 
which operate ao a bar to the trial of a suit or 
none between the same parties or their privies 
nnder the law of res julxcata contained in 

Th l3D r °* S'* Civ . :I P ^.ednre Code, 
hese sections of the Evidenco Ast have not 

boen referred to in the Order of Reference or 

in the judgments of the two Courts below in 

dealing with the effect of the judgment in the 

prior snit (Original Suit No. 274 of 1911), 

As regards the deoisioDs in Srinivasa 
Atyangar v. Arayir Srinivasa Atyangar (I) and 
Uayam Ramamoorthi Dhora v. Secretary of 8tate 
for India in Council (2) I agree with my 
Lord in thinking that they went too far in 
extending the priociols of estoppel by jndg- 
msnt beyond the limts of onr Codes of 
Procedure aod Evidence, and that they should 
be overrated as being in contravention of 
the principles laid down by the Privy Council 
in Qo-tul Maniar v. Puimanuni Singh (4) for 
the interpretation of codified Uw and ai being 
examples of the teadenez, since depresated by 
their Lordships in Imambandi v. Mutsaddi 
of referring to foreign decisions. 

With the exception of the above two deci¬ 
sions of this Oonrt and the case in Boyinapalli 
Venugopala Rao Q*ru v. Nekkalapudi VenhaU 
rayuiu (9), which followed the earlier of them 


*ent that A in dabtor of fli9 an exampU.and i* oUTipTT BK T” ^ 
Indeed, the difference between md<rmnnt.« SnkUnill Hh n4t nm f C\ ' T» V . 


' , _ - ---- — .. 

Indeed, the difference between judgments 

in rem and judgments in personam in onr 
law, as regards their efFest, appears at bottom 
$o be only a difference of degree,” However 
^tractive this doctrine may appear to be, it 
is, in my opinion, opposed to the provisions of 
the Indian Evident* Act, whish was not 
referred to either in this or the earlier 
decision, and, in my opinion, perclndes the 
reception of the American rnle in India. 
That rule is, in my opinion, in eoofliot with the 
provisions of our Statute Law. This is in effect 
the vieif taken by Jenkine, 0. J„ and 

Alooksr jee, J., i n p eQri Mohan Huh* v. 

Dutlavi Daisy % (d)< 

, 1 W ° tb ? re ^ w ». answer the question in 
•no ftmrmative and overrule Srinivasa 

W 


_ -- V« OUprtU 

Sokkayi Bhattar (8) and Rahim un nissa 
v. Srin.vasi Ayyangar (16) which were cases of 
privity of estate, onr attention has not been 
cillei to any authoritative ruling of a High 
Court iu this oountry whish would support 
the return of any other answer but an affirma¬ 
tive one to the question referred to us. 

Kumabaswami SxvTRf, J.—The question rats, 
ed by the referent© ie, whether it is open to 
a party to re assert as against a third person 
a title which has been definitely negatived in 
a previous suit against a contesting claimant 
The judgment whieh is pleaded in bar is a 
judgment in a previous suit filed by the 
present plaintiff against two other persons 
for a declaration that he was entitled to the 
(16) 54 Ind. Cat. 565; 39 M. L. J. 266; 11L, W. 139, 
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Aiari Sheriff and to recover from the Govern- 
ment the emoluments of the office. It was 
held in that suit that the plaintiff did not 
prove title to the office and the euifc was 
dismissed. The present suit is filed by the 
plaintiff against the Government to recover 
a sum of Rs. 394 alleged to be doe to him as 
the person entitled to the Asari Sbetiff and 
to perform the rerviaes aonneoted therewith. 
The Government was paying the some to the 
riucaessfnl party in the previous litigation and 
sets up the judgment negativing the plaintiff’s 
right as a bar to the suit. 

The question is, how far, and under what 
ciraumBtanaes, oan a judgment in personam be 
given the t'orae of a judgment in rem or be 
pleaded as a bar under section 11, Civil 
Proaedure Code, in eases where it is pleaded 
as a defei ca to an action by third parties 
who do not alaim under, or were not represent¬ 
ed by, the parties to the original action. 

So far as the Statute Law in this aounlry 
is aonceined, the aaie is governed by seetion 
11 of the Civil Proaedure Code which deals 
with res ; udicata , sections 40 to 44 of the 
Evidenee Act, which deal with the relevancy 
of judgments of oompetent Courts, and section 
43 of the Speoifia Relief Aat which deals with 
dealaratory deoreea. 

Under seation 11 of the Civil Procedure 
Code od6 of the conditions precedent to its 
application is, that the former suit should be 
“between the eame parties or. between par¬ 
ties under whom they or aDy of them alaim” 
and the.seation is a bar to the trial of a suit 
or issue in which the matter directly and 
substantially in issue has been direatly and 
substantially in issue in the previous suit. 
The section codifies the law in British India 
as regards the plea of res judicata and, though 
the principle* has been applied to proceedings 
other than suits, (e.y„ execution proceedings), 
the essentials required by the seation as to 
identity of the questions involved and parties 
has not been lost sight of. Section 43 of the 
Specific Relief Aat enaate that a declaratory 
dearee passed under the Aat is binding only 
on the parties to the suit, persons claiming 
through them respectively, and, where any 
of the parties are tiusteee, on the persons 
for whom, if in existence at the date of the 
declaration, suah parties would be trustees. 
Sections 40 to 44 of the Evidenae Aat deal 
.with the relevancy of judgments of Courts of 

Jupiter Seal ion 40 euaats that the existence 


of any judgment, order or deeree, which by 
law prevents any Court from taking cogni- 
zaDae of a suit or holding atrial, is a relevant 
faat when the question is whether suah Court 
ought to take cognizanae of suah suit or to 
hold suah trial. Section 41 deals with final 
judgments, orders or decrees of competent 
Courts in the exero'se of Probate, Matrimoni¬ 
al, Admiralty or Insolvency jurisdiction, or 
what is known »6 judgments in ram, and it 
states that suah judgments, orders or decrees 
are conclusive proof of the matters specified 
in the section; and, by virtue of section 4 of 
the Evidenae Act, evidence cannot be allowed 
to disprove the facts established by suah 
judgments. Seation 42 refers to judgments 
relating to matters of a public nature rele¬ 
vant to the erquiry and the section states 
that eush judgments, though evidence, are 
not conclusive proof of that which they state, 
thus allowing evidence to be given to disprove 
the facts found in the judgments. Seation 

43 says that judgments, orders or decrees, 
other than those mentioned in sections 40, 
41 and 42, are irrelevant, unless the existence 
of such judgment, order or decree, is a faoi in 
issue, or is relevant under some other pro¬ 
vision of the Aat, (a. seation 13). Seation 

44 enables a party to show that any judgment, 
order or decree which is relevant under 
sections 40, 41 or 42, was delivered by a 
Court not competent to deliver it, or was 
obtained by fraud orsollusion. 

In dealing with this question, I think the 
distinction between the effect of a judgment 
as preventing the Court from trying the 
same matter in issue in subsequent proceed- 
iDgs and as simply affording evidenee of the 
truth or falsity of the claim under considera¬ 
tion should be borne in mind. In the former 
caie seation 11 declares that the Court 
shall not try the suit or issue and the 
plea is one in bar to the maintainability of 
the action. In sases where there is no bar 
under section 11, the Court has to try the 
issue and if the judgment is filed for the 
purpess of proving the plaintiff’s claim or for- 
the purpoee of proving the defense to the 
action, it is relevant only as a piece of 
evidence, the probative value of which is 
regulated by the provisions of the Evidence 
Act. If it is a judgment *» ram, the Court, 
under eeotion 41 of the Evidence Act, will 
treat it as conclusive proof of the matters 
et*tcd ip tb*t Motion sod under eeetion 41 \r 
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will prevent evidence from being given for 
the purpose of disproving the faots establish¬ 
ed by the judgment in rem. One has cnly 
to file the judgment and the Court has no 
option but to decide the matter covered by it 
in acoordauoe with the declaration in that 
judgment, even though the other party may 
be in a position to prove facts to the contrary. 
So far as judgments in rem are concerned, 1 
tbink the matter is codified by section 41 of 
the Evidence Act which states what judg¬ 
ments would be judgments in rem so as to 
make them conclusive proof of the declarations 
granted by them. It seems to me that it is 
not open to u*, in the face of the section* 
of the Civil Procedure Code, the Evidence 
Act and the Specific Relief Act, to hold 
that judgments not falling within those 
sections would still be a bar to an action 
or afford conducive proof. This, in effect, 
would be to create new kinds of res judicata 
and to destroy the distinction between 
judgments in rem and judgments in personam 
which has been laid down in sections 4l 
and 42 of the Evid6nc3 Act. 

In Sayam Ramamoorthi Dhora v. Secretary of 
State for India in Council (2) it was held that 
the provisions of section 13 of the Code of 
1832 were not exhaustive, and a judgment 
was held to be binding on a person who 
was no party to it on the ground that third 
parties having no interest in the property 
At the time of the litigation cannot, in the 
absence of any fraud or collusion, question 
the validity of a judgment passed in a suit 
between the only parties interested in the 
property at the date of the previous suit. 
Reference was made to Bigelow on Estoppel, 
5th Edition, page 44, where the learned 
author observes : 1 If all who have a right 

to appear and be beard in a cause have 
bsen duly made parties, the judgment 
establishes a perfect and complete right 
against all, as much as would a conveyance 
of a joint estate by all the parties interested. 
Judgment in an action strictly in personam , 
indeed, binds third persons in that way ; 
all that is necessary is that all those who 
have the exclusive right to litigate the cause 
are proper parties to it, and that the ques¬ 
tion should be determined without collusion. 

Indeed, the difference between judgments 
in rem and judgments in personam in our law, 
as regards their effect, appears at bottom to 
be opl y a difference of degree,” When a 


judgment is in personam I can find no authority 
either in English decisions or recognised 
works by English jurists for holding that it 
can prevent persons, not parties or privie*. 
from agitating the question except in cases of 
joint liability and covenants for indemnity.' 
In Natal Land Colonization Co. v. Good (17), 
it was sought to use a judgment between the* 
mortgagor and the person from whom he 
purchased the property which found that the 
sale was vitiated by fraud against a mort¬ 
gagee who was no party to the suit. Their 
Lordships of the Privy Oonucil observe!: 

Now, (he first observation which occurs is, 
that this judgment was Dot admissible in 
evidence. It is the only proof of the fraud; 
but if it were ample and sufficient proof of 
the fraud, it is rss inter alios acta, and in 
no Court of Law or Equity in this country 
would it have bean admitted at all, except 
as between the parties to it, the respondents 
and Orowly, or if a foundation for it had been 
laid by evidence of some fraud having baen 
committed by whiah the plaintiffs could be 
affected.” In Anderson v. Collinson (18), it 
was held that a judgment in affiliation 
pro leadings taken by the daughter of the 
plaintiff holding that it was not proved that 
the defendant was the father, was not final and 
conclusive in an action for seduction filed by 
the mother so as to estop the defendant from 
denying that he was the father of the child, 
as the parties to the two proceedings were 
different. In Spencer v. Williams (19), Lard 
Penzance observed : “it is proper, therefore, 
where the question is raised batwean the 
sam9 parties, or thorn claiming under them, 
that they should be estopped ; but the deohuona 
give no authority for a proposition of a 
wider character—that a party who was not 
a party in the original litigation shall be. 
bound by the remit.” The rule was held 
to apply, though the interest of the parties 
was identical and the same question was 
involved, namely, whether a person was 
next-of-kin and entitled to distribution of 
assets of the deceased. In Wenman v, 
Mackenzie (20), the plaintiff sued for injury- 

(17) (1868) 2 P. c. 121; 6 Moo. P. 0. (n. s.) 132: 10 
W. R. 1086; 16 E. R 465. 

(18) (1901) 2 K. B. 107: 70 L. J. K. B. 020, 84 L. 

T. 466; 49 W. R. 6?8, 17 T. L. R 405. 

(19) (1871) 2 P. & D. 230; 40 L. J. P. 45; 24 L T 

613; 19 W. R. 703. V 

(20) (1865 > 6 El, & Bl. 447; 26 L. J. Q. B. 44; 3 W K • 
620} 119 E. R. 547; 1 Jur. (tf, c.) 1016; 103 R, R, 5^3’ 
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to her reversionary right alleging that, she 
was entitled to ft fishery in an arm cf the 
sea and was in possession through her tenant 
Faiiman, and that the defendant who held 
the neighbouring property under one Gipps 
infrirged her right. Fairmac, her tenant, 
had filed an attion to recover damages for 
a similar injury against Gipps and the suit 
was referred to arbitration, aDd an award 
made in favcur of FairmaD. It was held 
that the proceedings were not evidence as 
plaintiff “did rot claim by, through or under 
Faiiman and, eo far as she was concerned, 
the action of Fairman v. Gifps was 
ret inter olios acta" and as the proceedings 
and award could not have been admitted as 
evidence against her, they are not admissible 
for her. In Petrie v. Nvttall (21), it was held 
that the conviction of a person for barring a 
highway would not bar a suit by the same 
person against another for stopping up the 
road on the ground that the Crown and 
subject were the parties tc the iudiotmeut and, 
therefore, it was not between the two parties 
to the action aDd that the judgment in the 
indictment may be given as evidenoe upon 
the trial of the iseue as to whether the 
locut in quo is a public highway; though it 
cannot be pleaded as an estoppel. 

‘ Estoppel must be mutual and it is diffi¬ 
cult to see how a party not bound by a judg¬ 
ment can set it up in bar against a party to it. 

Turning to the question as to whether a 
judgment in renonam can acquire the ferae of 
a judgment in rem under any given set of 
facte, the only authoiily which I can find 
for such a view is the passage from Bigelow 
already referred to and the decision of 
Oandee v. Lord (22), referred to in Srinivasa 
Aiyanger v. Araydr Srinivasa Aiyangar (1), 
as authority fer the view taken in that case. 

With all respect it seems to me that we 
cannot travel outside the provision of section 
II of the Cede of Civil Procedure acd apply 
the rule of ret judicata to cases fallirg cut- 
eide the limitation impored by the seoiioD. 
Ip Qdhul Mandar V. i endmenund Sirgh (4), 
their Lordibips of tbe Privy Council obeerve: 
“They will further observe that the essouce 
of a Code is to te exhaustive on the matters 
is respect of which it declares the law, and 

(21) (1866) 11. Ex. 569; 25 L J. Ex. 200; 156 E. 
TU 967; 26 L. T. (o. s.) 204; 4 W. E, 234; 105 B. R. 

- ^22) (1849) 2 N. Y. 269; 5i Am. Dec, 294. 


it is not the province of a Judge to disregard 
or go outside the letter of the enactment 
according to its true construction. In 
Peari Mohan Shaha v. Vurlavi Dassya (3), 
the question arose in a suit between an auction 
purchaser who bought the rjghfc of one 
Durlavi Dassya, and her daughter Patteavrari. 
whose suit under section 2:3 of the Code 
(relating to scits by an unsuccessful claimant) 
was dismissed. The suit was filed by the 
purchaser against the unsuccessful claimant 
for a declaration of her title and the decree 
in tbe previous euit was sought to be availed 
of aB concluding tbe matter in iseue.. Jenkins, 
0. J., and Mookerjef, J., were of opinion that 
the provisions as to res judicata contained 
in section 11 of the Code were exhaustive and 
that judgments in suits between third 
partiep, however cogent they might be 
as evidence where the same matter is 
in question in a suit by or againet a 
stranger, did net operate as a bar to the suit 
under eection 11 of the Code. Jenkins, C. J., 
observed : “It appears to me that in tbeee 
circumstances, and baviDg regard to the 
facts with wbioh we have to deal in this case, 
the result of that litigation is at least as 
cogent againBt tbe defendant as would have 
been an instrument of transfer executed by 
Patteswari, the ostensible owner, in favour 
of her eons. I wish to make it clear that, in 
the view I take, I cannct regard the decree 
in the previous litigation as amounting to 
res judicata wbioh would bar all possibility of 
evidence on the part of the defendant. It 
would, I conceive, have been open to tbe 
defendant to show that, notwithstanding 
that decree, there were circumstances 
either vitiating the result of that litiga¬ 
tion or affecting its result so as to prevent 
its operation in favour of Patteswari’s son8.’ 
The learned Judges were not prepared to follow 
the dietnm in Sayam Ramamoortht Dho/a v. 
Secretary cf State for India in Council (2) 
that the provisions of tbe Civil Procedure 
Cede were not exhaustive and judgment 
not inter partes can make the question 
res judicata . This decision was leferred 
to and followed by the Chief Justice and 
Seshagiri Aiyar, J , in Second Appeal No. 
1747 of 1919. Tbe learned Judges were 
of opinion that the provisions of the Code 
as to res judicata were exhaustive and 
that a) judgment not between the . saraa 
parties or their privies was only evident* 
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of tide. They were not prepared to follow 
Sayam Bamamurthi Dhora v. Secretiry of State 
tor India tn Council (2) and Suppa Bhathar v. 
Suppu Sokkaya Bhottar (8) on the ground 
that the attention of the learned Judges waa 
not drawn to the decision of the Privy 
Conned in Qohul Matidar v. Pulmanund Singh 
U* In Ramnad Zemxndir v. Dorasami (23) 
which related to a monthly allowancs, it 
was held that a litigation as regards the 
light to raaieve the allowance would not 

estop the Zemindar from putting the pariy 

claiming it against him to the proof of 

hia title on the ground that he was not 

a party to the previous litigation. So far, 

therefore, as the Civil Procedure Code is 

concerned, I do not think that the trial 

of a suit or issue can be barred because 

of an adjudication in a prior suit or 

proceeding to which the plaintiff was not 
a parly or privy. 

Turning to the Evidence Act, I have 
already pointed out that sections 4l and 
42 draw a distinction beiween judgments 
in rent and judgments in personam and 
it seems to me to be clear from the sections 
that a judgment which does not fall 
within section 41 can only be evidencs but 
cannot ba used for the purpose of prevent¬ 
ing the other side from proving faots which 
he sets up. 

It is not open to us to import considera¬ 
te 115 as to oouveniencs in dealing with 
matters whiob have been codifisd and doalt 
wi.h by Evidence Act, however attractive the 
theory may be, aud however maoh one would 
likd to have the principle embodied by the Le¬ 
gislature in the Codes. It is no dcubv true that 
there are decisions of this v.ou*t which aiopt 
the view of B;galow as to judgments in 
personam creating an estoppel a 3 against 
strangers [‘ee Srinivasa Aiyangar v. Arayor 
Srinavasa Aiyar.gar (1), Sayan tiamamoorthi 
Dhora v. Secretary of Stats for India in Council 
& u P? a Bhottar v. Suppu So'ikuyi Bhottar 
(8) and Bo^inapallx Venugopila Hao Garu v. 
Nekftahpudi Venkatrayudu (9),] In the 
last of these oases ic was held that a 
decision b3tween the pliiutiff aod another 
pdfioa that the latfer is a co-proprietor 
wuh him is oonolume on third parties 
where the contention raised by them de- 
pesd* 00 He relationship between the 
W\ 3) 7 M ’ 8 * l » 8 Jnd Jl *r. lys ; 2 lud- Deo. (s, B.) 
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plaintiff and such person, and the learned 
Judges followed 8rinaivaea Aiyangar v. 
Arayar Srinviaia Aiyangar (I) but they, how¬ 
ever, observed that the rule that makes 
the decision conclusive on third parties 
was not the rule of res judicata and they 
based their decision on the ground that 
it would be intolerable to hold that, when 
the relationship between the two parties 
have bsen dstermined by litigation between 
them, other persons can contend that one 
of them has not the right against the 
other which he has been held to have. 

With all respect, it seems to me that 
these decisions do not take into considera¬ 
tion the effest of the provisions of the 
Evidence Act and the limitations imposed 
by a consideration of those sections. To 
hold that a judgment which does not 
fall under section 4l is conclusive proof 
would be to act in direct contravention 
of the provisions of section 42 which de¬ 
clares that judgments, orders or decrees, 
other than those mentioned in section 41, 
are relevant but not conclusive proof. 

It seems to me that where a judgment 
in personan is pleaded, its legal effect 
and probative force will depend upon the 
facts of each oise. As pointed out by Sir 
Lawrence Jenkins in the oi9e I have re¬ 
ferred to, the judgment of a competent 
Court whereby a declaration ic made as 
regards property in dispute, would have the 
force of a conveyance by the other parties to 
the euit in favour of the successful litigant. 
Where, therefore, all the parties interested 
in the immoveabli property or in the right 
in contest have been parties to the previous 
litigation it may be that the jadgment 
obtained in the previous litigation would 
render it impossible for persons to get 
rid of the effect of the judgment. But 
th's is not because the judgment con¬ 
stitutes ns •udicota or judgment in rem. 
The difficulty would be analogous to the 
difficulty of a psrcoa wbo wants to impeach 
the title which is c inferred on hie opponent by 
all the persons who could have a legal ioterest 
in the property with the additional fact that 
wheD a judgment is relevant it is not open to 
a party to show that as between the parties the 
concluiion arrived at by the Judge 19 wrong 
and >s not warranted by the evidence. The 
decision in Suppa Bhottar v. Suppu Sokkaya 
Bhottar (8) may be supported on tbe ground 
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%hat all tbe parties interested were parties 
to tbe previous litigation in favour o! one 
of them. Cases where jus ter Hi i§ set up 
are really no exceptions to the rule. In 
all cases of jus tertii tbe person who sets 
np the rights of a third party is bound 
to prove that tbe third party has or bad 
tbe rights alleged and it is always open 
to tbe other party to displace the title of 
tbe person so set up by showing that he 
was a party to tbe litigation which has 
negatived that title. Whatever would estop 
or bar tbe persons whose title is set up 
must also bar tbe person pleading jus 
tertii whether tbe estoppel is by record, 
deed or in pais , This is tbe principle 
on which Bex v. Eebden (15) referred to by my 
Lord was decided. Tbe defendant relied on 
his right to the office of bailiff owing to 
his baviDg been elected by two former 

bailiffs. A judgment was produced in which 

the right of the persons whom be set up 
was negatived and it was held that having 
made the title of the previous bailiffs part 
of his right, there could be no better 
evidence in disproof other than tbe judg¬ 
ment where their rights were negatived. 

I would hold that tbe decision in tbe 
previous suit is not conclusive but i'b only 
evidence and that it is open to tbe plaint¬ 
iff to establish his title as e gainst tbe 
Government and I would answer tbe ques¬ 
tion railed by tbe referencs in the affirm¬ 
ative. ____ 

The case coming on for 6nal hearing, 
after the expression of tbe above opinion 
by the Full Bench, the Court delivered 

the following 

JUDGMENT, 

' Wallis, 0. J. and Kbishnan, J.—We 

are unable to agree with the Subordinate 
Judge that, aesuming the office to be 
hereditary, the plaintiff has proved that 
he U the lawful successor by hereditary 
right. As the office cannot be enjoyed by 
several heirs in common, it follows, in our 
opinion, that succession mast be by primo¬ 
geniture, and, in the absence of any evidence 
to the contrary, we think that the succes¬ 
sion mUBt be by lineal primogeniture, that 
is by descent to the eldest son and his 
■on and that a grandson who is the son 
of an eldest Eon of the last office-holder 
is entitled to succeed in preference to a 
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junior son, where the eldest eon h« pre 
deceased his father, or is m.apable of 

succeeding owing to insanity or any similar 

reason. Tbe appeal mnst be allowed and 
the suit dismissed with oosts throughout. 

W * C ' Appeal a Hotted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 128 of 1921. 

November 30, 1921. 

Present Mr. Daniels, A. J. C. 
WILAYAT HUSAIN— Defendant— 

Applicant 

versus 

PUTTU LAL— Plaintiff — 

Opposite Pabty, 

Minor, transactions with—Partnership business— 
Presumption of benefit. 

In the case of a business undertaking managed by 
a father on behalf of his minor son, where transac- 
tions are carried out in the ordinary course of 
business, it is not necessary for a c^ditor to give 
specific evidence of benefit in each individual 
transaction, and the fact that the transactions 
were carried out in the ordinary course of business 
is sufficient to raise a presumption that they were for 

the benefit of the business 

Baba Din v. Bansraj , 27 Ind. Cas. 607, 18 O. U. 
84; 2 O. L. J. 66, referred to. 

Revision against a decree of the Jndge 
Small Cause Oonrt, Lucknow, dated 19th July 

l 921 - . . . 

Mr. Ohulan Eaiam , for the Applicant, 

Mr. Bithambhar Bath Khanna, for the 

Opposite Party. 

JUDGMENT.— This is an application tor 
revision of an order of the learned Judge of the 
Small danse Oonrt. The euit was one for tbe 
prioe of eloth purchased on the defendant e 
behalf by hie father and eertificated guardian, 
Mumtaz Husain. The learned Judge has 
found on eviden.e whieh I 6nd to be enffi.ien . 
though tbe applicant attempts to challenge it, 
that the shop was originally carried on in 
partnership by the applicant and bis two 
elder brothers. The applr.ant was at that 
time a minor. Hie two elder brothers 
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successively died and at the time when the 
oloth^ wft9 purchased the applicant alone 
remained and had become the sole owner of 
the shop. Even in the application made bv 
the father to be appointed his guardian it 
had been stated that the shop belonged to 
the sons and that it was for the purpose of 
carrying on this shop that the application 
was made. It has been contended that there 
is no proof that the purchase of this cloth 
was for the benefit of the defendant. It 
appears to me that in the case of a business 
undertaking where transactions are carried out 
in the ordinary course of business it is not 
necessary for the creditor to give specific 
evidence of benefit in each individual 
transaction. The fact that the transactions 
were carried out in the ordinary course of 
business is sufficient to raise a presumption 
that they were for the benefit of the business. 
This has been held in the case of a Hindu 
joint family trading partnership in Baba, 
Dm v. Baneraj (I). Even if evidence were 
necessary the defendant has himself slated 
in his evidence that he always believed that 
whatever the father did in connection with 
the hnsiness was done for his benefit. I 
find no reason for interfering with the 
decree of the learned Judge of the Smll Cause 
Court and I accordingly reject the application 
with costs. 

N. H. 

Application reject si, 

(1) 27 Ind. Cas. 56’; 18 0. C. 84; 2 0. L. J. 55. 


LAHORE HIGH COURT. 

First Oivil Appeal No. 70 op 1917. 
November 25, 1921. 

Present i —Mr. Justice LeRossignol and 
Mr. Justice Campbell. 

Messrs. KHOSLA BROTHERS op 
LAHORE— Deyrndants—Appellants 

versus 

THACKER’S DIRECTORIES Limited, 

Of CALCUTTA—Plaiutippj—Respokdemts. 

Copyright Act (III of 1914,) — Copyright, infringement 
of —Test — Damages and compensation — Assessment, ' 


In an notion for an injunotion and damages fcr 
an infringement of plaintiffs' copyright, if it bq 
found that oven inaccuracies in both the vrorks are 
identioal, that references of significance in plaint, 
iffs’ work are reproduced in defendants’ work but, 
by reason of absence of other matter, have no 
significance therein and there is idontity not merely 
of information but of language, that leavos no doubt 
that the work of the defendants is a oopy of the 
plaintiffs’ in a very high degree, [p. 984, col. 2.] 

In snoh a case a plaintiff would bo entitled to 
tho amount of the proceeds of the sales of the 
offending work and to general damages for infringe, 
ment of copyright, probable loss of trade, advertise, 
ments, etc. [p 985, col, I.] 

Where in such cases damages are not accurately 
calculable, they are damages at large, [p, 984, col. 2.] 

Kelly v. Morris , 0866) 1 Eq. 697; 35 L. J. Ch. 4?3; 
14 L. T. 222: 14 W. R. 496 and Morris v. Ashbee, (1808) 
7 Eq. 84; 19 L. T. 550, referred to. 

First appeal from the decree of the 
Additional Judge, Lahore, dated the 10th 
November 1916. 

Bakhshi Teh Ohand , for the Appellants, 

Mr. 0. Betean Tetman, for the Respondents. 

JUDGMENT.—This aopeal arises out of 
an action by the plaintiff firm, of Oaloatta, 
against the defendant.firm, of Lahore, for 
an injunction and for damages on the ground 
that the defendants’ publication “ Khosla’s 
Direstory ” sonstitutei an infringement of 
the plaintiffs’ copyright in their work 
“Thacker’s Indian Directory”, 

The Court below found that piracy by 
the defendants was established and granted 
a decree restraining defendants from pub* 
lishing their boob and decreeing Rs. 3,000 
damages to plaintiffs. 

The defendants appeal to this Court, and 
though their first ground of attack was 
a denial of the plaintiffs’ sopyrigbt * in 
Tbasker’s Indian Directory*’, that ground 
has been expressly withdrawn before us. 

Next, it was argued that the Trial Court 
had no jurisdiction, inasmuch as under Att 
III of 1914, The Indian Copyright Atl, all 
suits under the Ast must be instituted either 
io the High Court or in the Distrist Judge’s 
Court, that the sase was transferred by the 
District Judge on the 22od June 1914 to 
the Court of Mr. Forbes, Additional District 
Judge, and, therefore, not Additional Judge, 
but Mr. Forbes who was transferred before 
the completion of the trial had jurisdiction 
to try the suit.* 



f 


9*4 


INDIAN CASE?; 


[IttS 


KH08L4 B4CTH1BB 0» IABOBK 0. TBACKlB’g DIRICTOB1ES LTD. CP QALCUm. 


This objection we have no hesitation in 
overruling, for the transfer was clearly to 
the Court of the Additional Distriefc Judge 
and as that ia a permanent Court, Mr. Forbes’ 
■uccestorc bad jurisdiction to try the ersr 
precisely in tie lame degree as be had. 

A further objection was raised that 
one cf defendants’ witnesses, Brij Lai, had 
not been summoned, end the Trial Court 
should have given wider opportunity for 
calling him. but on examination of the record, 
we find that for over a year the defendants 
failed to get this witness served and received 
from the Court below all the latitude to which 
they were entitled. In any caEe this witnesi 
was not intended to prove more than the 
plaintiffs were prepared to admit. 

On the main question in the oase, who* 
ther in fast there has been piracy, we agree 
entirely with the Court below. 

The plaintiffs allege that a very substantial 
portion cf defendants’ publication is a word for 
word copy of their Directory; that even 
plaintiffs’ mistakes lave been reproduced by 
defendants, and that defendants’ method of 
compilation consisted, when it did Dot consist 
of mere copying of the plaintiffs’ work, cf 
the d$6patoh (o persons concerned with a 
request for corrections, if any, of slips cut 
out. of the plaintiffs’ work. 

In preof of these allegations, we have seen 
a large number of irs'ances, in which the 
inaccuracies in both works are identical, 
Others in which references, of significance 
io [plaintiffs’ work, are reproduced in defend¬ 
ants but, by reason of the absence cf other 
matter, have no significance therein. 

We have found pasUm an identify not 
merely of information hut of language that 
leaves no doubt that defendants’ wark was 
a copy of the plaintiffs’ in a very high 
degree [cf. Eelly v. Afotr.'s (1), Morrie v. 
Aehbee 

Finally, the oral evidence is nnimpeacbable 
that where defendants did make irquiry, 
tbeir ipqniry was lirpit’^d to a mere correc¬ 
tion and verification of the material collected 
by the plaintiffs. 

With regard to the reliefs granted it is 
objected that the plaintiffs are eUi led to 
L o injunction as they kpew by lblO that 

(i| (1866) 1 Eq. 607; 86 L. J. Ob. 423j 14 L. T. 222, 

i \S’§868) 7 Hq. 19 L - T ‘ 66 °* 


the defendants were' pirating their worfc 
and took no action till 1914. Having rpgarfl 
to the faot that the plaintiffs are a Limited 
Company of Calcutta whilst defendants reside 
in Lahore and that plaintiffs bad to collect 
eviderce, we do not think plaintiffs ; were 
unduly tlow in asking for relief, in ary 
case, the Directory in suit is that for 1913 
whilst the suit was instituted in June 1914. 

The last objection ir, that the Court below 
has fixed the amount of damages arbitrarily, 
that plaintiffs have proved no less and did 
not press their prayer for an assounfc of the 
tales by Kbosla. 

In cases such as these the plaintiffs are 
at liberty to claim general damages apd 
also ccmpeneaton for conversion, and 
although it was desirable that plaintiffs 
should have pressed their inquiry into the 
Bales by KhoBla, we eee no reason to doubt 
that the damages awarded are very moderate 
indeed, in view of the importance of the 
werk pirated and the gross nature of the 
piracy. ; 

I n Exchange Telegraph Company v, Gregory 
Sr Co. (3) it wea field that where damages 
are not accurately-calculable, they are damages 
at largs. 

In Byrne v. dtotut Company (4) the plaintiff 
did uot preie for an account and the Judge 
assisted the damages on general con ^dera¬ 
tions. Section 7 of Act III cf 1914 defines 
the light of the owner of the copyright to 
take pioetedinps io rrspect of the conversion 
cf infringing copies, but this relief bae not 
bitn sought in tlii case, and the prayer 
for the iqStable remedy (f an account of 
profits has not been prested, so that the 
demagac awardatle in this cese are merely 
thcee for infringement cf the copyright 
and infringement by sale cf copies, the 
plaintiffs cannot have both an inquiry ioto 
damages and an account of profits : De Vttre 
v. Bells (5). 

Id btuddcck v. Bl c'lttooei (6) it wap held 
that the amount due as damages was the 
actual amount cf the proceeds of the copies 
sold. 

(3). (1896) 1 Q. B. 147; 65 I. J. Q. B. 262; 74 L. T. 
£3; 60 J. P. 62. 

i 4 / (1914) 1 K. B. 622; 83 L. J. K. B. 625, HO L. 

T. 610; 68 S. J. 40: 30 T. L. B. 264. 

, 6 , (1873) 6 H. L. 310; 42 L. J. Ch. 641; 21 W. R. 

706 

(6) (-SO ')} Ch.5*, 67 h. J. Cb. 6* 77 L- 498j 14 
T. L. R. 4?j 46 Vv. B. 166, 
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Applying these principles to the faifcs of 
this ease, the plaintiffs appear to be entitled 
to the amount of the proceeds of the sales 
of the offending work, and to general dam¬ 
ages for infringement of copyright probable 
loss of trade, advertisements, etc , and there 
e&n be little doubt that the sale proceeds 
alone of Khosla’e Directory far exceeded 
Rs. 3,000 (£200). . . 

For these reaio^s we decline to interfere 
and dismiss this appeal with costs. 

R. *. , . , 

> Appeal dumtsted. 


CALCUTTA HIGH COURT, 

Civil Role No. 430 of 1921. 

January 23, 1922. 

Present -. — Sir Lancet Sardersou, Kt., Chief 
Justice, Justice Sir John Woodrcffe, Kt., 
and Justice Sir Asutosh Mockwjee, Kt. 

In re RAB1NDRA CHANDRA CHATTER. 

JEE— Petitioner 

Legal Practitioners Act (XVIII o, U79J, s. 14, 

interpretation of-Jurisdiction to entertain proceedings 
against legal practitioner—Enquiry before institution 
of proceedings—Formulation of charge. 

Section 14 of the Legal Practitioners Act em- 
powers any Court in which a Pleader practises to 
consider a charge of misconduct made against him 
in such Court, and the section does not li mili the 
consideration of the charge to the Court in which 
the misconduct is alleged to have been committed. 

^Babu Bet Bam, In the matter of, 188 P. L. B, 1901, 

! °'rr i 'Mo.kerjee, J .-Section 14 of the legal 
Practitioners Aot does not specify the nature of 
the materials upon which the Court concerned may 
take aotion. There must, however, be enquiry 
supported by legal evidence, if proceedings are 

Instituted, [p- 989, col. 1 J , un ai7. 12 C 

Rabin Ohandra Das Gupta, In re, 36 O. 317, 12 . 

w XT 2Rii 7 Cr 0# J* 25^| followed. 

in proceedings under section 14 of the l egal 

Petitioners Act it is essential that the charge 

must be formulated with precision so ..»•»>« 

the legal practitioner ooneemed to meet 

allegations against him. [p 9H9, ool.SJ 

Baiu Bst Ram, In the matter of, 18 » P * L * B * 
Southehal Krishna Rao. In the rnatterof 14 I. A- 154. 
IB 0. 152; 12 Ind. Jur. 1 h 5 Sar. P. C. J. 96 7 Ind. 
Deo. (M s.) 685 <P. C.!, Randall v. Brtjjham, (1868>7 
Watlaoe 626, 19 Law, Ed. 285 and Advocate, In the 
t natter of an, L, J. 259, followed. 


Proceeding under 6eation 14 of the Legal 
Petitioners Aot taken by the Distnot 
Judge, Dacia, against Rabindra Chandra 
Obatterji, a Pleader, practisiog in the District 

Court at Dacca, 

FACTS appear from the judgment. 

Baba Dosarathi Sanyal (with him Dr. 
Sarat Ohandra Basah and Baba Bepin 
Ohandra Basu), for the Petitioner.—The 
petitioner before yoor Lordships is a 
junior Pleader of the Dacia Bar. He 
tiled a plaint in the Coart of the learned 
Subordinate Judge with insufficient stamp. 
When the mistake was pointed oat to him, 
ho submitted that as the Colleotorate had 
closed he tould not gtt the requisite stamp 
and prayed for one day's time. This tbp 
learned Subordinate Judge rejested. He 
then prayed that the stamp of small denomi¬ 
nation might be accepted or that cash 
might be accepted—all these prayers were 
rejeoted. The learned Subordinate Judge 
then asked the petitioner to leave the Ooprt 
aD d then asked the Pleaders present tp 
atk the petitioner to 8° ou t* Then the 
learned Judge tailed hie Chaprati. The 
petitioner complained agai cfl t the tondntt 
of the Judge to the Bar Association which 
passed a resolution asking members not to 
appear before the said Judge. • Sometime 
later the fetitioner instituted a triminal 
tarn agairst the said Judge. I beg to 
submit that the institution of a triminal 
cate tannot be a ground for prooeedinga 
under the Lagal Practitioners Aot. Every 
•it;/.an has the right to insiitu»e •rimioal 
•aee against aDy one, lightly or wrongly. 
If the tomplainfc is false, the accused o*n 
get damage?, but that cannot ba a ground 
for proceedings under the Legal Practitioners 
Ait. 

[S»ndib93n, C. J.—There has yet been no 
enqpiry by the Distriofc Judge. How can 
we say that there is no ground for sash 
proceedings P] 

Had the learned District Judge jurisdic¬ 
tion to start proceedings a3 he clid F The 
incident took place before the Subordinate 
Judge in another Court. The District Judge 
had no cegonance in the matter. He 
should not have proceeded ou newspaper 
reporis and con6dential Police report. 
Beads section 14, Legal Prac ifioners Aot, I 
submit there were no proper materials before 
the District Judge to . start. frroteedipga 
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against the petitioner. There was no legal 
foundation for the proceeding*. Refers to 
Nabtn Ohandra Das Qupta , In re 0). 

The ease should, at any rate, be transferred 
to another Judge, His explanation has 
aggravated our apprehension of not getting 
justice at his hands. 

[Mookerjxi, J.—The District Judge oannot 
decide the matter. He aan only hold the 
enquiry.) 

The conduct of the District Judge has 
given rise to serious apprehension and in 
the interest of justiae the case should be 
transferred to the Additional District Judge. 

Mr, B. L. Miiter „ Standing Counsel (with 
Babu Surendra Nath Ouha), appeared for 
Government and submitted that all incidents 
did not take place in the Court of the 
Subordinate Judge and that apart from 
Police report it cannot be denied that there 
were Bar Association Meetings and dissuasion 
of Pleaders from attending their proper 
work. On these materials the Judge can 
certainly take cognisance of the matter. 

Babu Dasarathi 8anyal replied. 

JUDGMENT. 

Sanderson, 0. J.—This was a Rule granted 
by my learned brothers, Mr. Justice Chatter, 
jea aod Mr. Justice PearsoD, calling upon 
the District Judge of Dacca to show cause 
why the proceedings under section 14 of the 
Legal Practitioners Act against the petitioner 
Blould not be quashed or, in the alternative, 
why the proceedings should not be trans¬ 
ferred to some other Court or why such 
other order should not be passed as to this 
Court might seem proper. The Court 
made an order that, in the meantime, 
pending the bearing of the Rule, further 
proceedings under section 14 of the Legal 
Practitioners Act should be stayed. 
It appears that the learned District Judge 
of Dacca caused a notice to be served upon 
the petitioner under section 14 of the Legal 
Practitioners Act. That notice referred to 
certain matters, which, 1 think, may be 
classed under three heads : With regard to 
the first, the allegation was that the petitioner, 
being a Pleader of the Court, was, on the 15th 
of June 1921, “guilty of grossly improper 
conduct ” in the Court of the Subordinate 
Judge, B\bu Pashapati Basn, in that he ad- 
dretsed the Subordinate Judge in an offensive 

(1) 36 0, 317} 12 C. W. N. 381; 7 Cr. L. J. 262. 
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manner and repeatedly refused to aumbifc to 
his order in regard to the admission of a 
plaint that was insufficiently stamped and, 
after the Subordinate Judge had passed hie 
order, repeatedly interrupted him in a grossly 
improper and discourteous manner. The 
second matter, that was alleged, was that 
after this incident the petitioner caused a 
meeting to be called of the members of the 
Bar Association, Dacca, and, that by the 
statements he made regarding the Subordinate 
Judge, Babu Pashupati Basn, induced certain 
Pleaders of that Court to abitain from appear¬ 
ing in the Court of the Subordinate Judge 
cn behalf of their clients in cases in which 
they bad been engaged. Then the notice 
went on to allege that, in consequence of such 
inducement, certain Pleaders wilfully and 
without excuse and in contravention of their 
agreements with the persons who had engaged 
them to appear on their behalf in the Court 
of the Subordinate Judge refused to appear 
in the Court of the Subordinate Judge and 
thus deprived their clients of the legal 
assistance they had agreed to render them, 
and the third matter to which reference 
was made was that it was alleged that the 
petitioner had filed a complaint iothe Court 
of the Depnty Magistrate, Babu B. M. Ghose, 
against the Subordinate Judge, Babu Pashn- 
pati Basn, charging him with having, while 
in the discharge of his doties as Judge, com- 
mitted certain criminal offences; and by 
reason of these matters it was allfged that 
the learned Pleader was guilty c f grossly 
improper conduct and had rendered himself 
liable to be suspended or dismissed under 
section 13 of the Legal Practitioners Act, 
The first point on which the learned Pleader 
in support of the Rule has relied, is that the 
learned District Judge who directed the 
service of this notio9 had no jurisdiction to 
institute these proceedings by reason of the 
fact that the misconduct relied upon did 
not take place in the learned District Judge’s 
Court. There seem to me to be more than 
one answer to this argument. In the first 
place, the alleged misconduct on which the 
notice was based did not take place altogether 
in the Court of the learned Subordinate 
Judge, It is true that the matters referred 
to under the first head, which I have 
mentioned, took place in the learned Sab- 
ordinate Judge’s Court; but the matters 
which are referred to under heads 2 and $ 
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namely, the alleged inducement to abstain 
from appearing in the Court of the Sab- 
ordinate Judge and the alleged complaint 
in reepeot of criminal offence did not take 
plate in the Court of tbe learned Subordinate 
Judge, Consequently, it oannot be said that 
the whole of the alleged misconduct, upon 
wbith the notite was based, bad taken 
place in the Court of the learned Sabordina f e 
Judge, 

Apart from that, in my judgment, the 
learned Distriot Judge had jurisdiction to 
deel with all the matters which were alleged 
in the notice, inasmuch as the petitioner 
(the learned Pleader) was practising in the 
Court of the learned District Judge and it 
was within his jurisdiction, upon proper 
materials being laid before him, to in¬ 
stitute the proceedings in tbe manner in 
which he did. 

The second point on which the learned 
Vakil relied was that tbe learned Judge had 
acted upon materiale which were not sufficient 
and in a sense improper in that he had 
stated that he had acquired some of the 
information npon which he relied from 
newspaper reports. It is clear from the 
learned Judge’s answer to the petition that 
the only matters on wbioh infoimotion frcm 
newsppptr reports was attained, were, first, 
tbe prfc.edings at tbe meeting of the Bir 
Association aod, secondly, the institution of a 
criminal ease against the learned Subordinate 
Judge. As regards those two matters there is 
no dispute that there was a comflrint in 
sriminal proceedings laid, and there is aho 
no dispute that a Resolution was passed 
by the members of the association to carry 
out a certain course of conduct. The learn¬ 
ed Judge has informid the Court of the 
material* which be had with regard to 
the other matters and as to how he obtain¬ 
ed those materials, and, in my judgment, 
this second point affords no reason for 

making the Rule absolute. ^ 

Tbe third point which the learned V akil 
urged was that this case ought to be trans¬ 
ferred from the file of the learned L-ie* 
trict Judge to the file of the learnod Addi¬ 
tional District Judge. In this oase the 
petitioner, (the learned Pleader), has set 
out in his petition his reasons why the ease 
should be transferred from the learned 
District Judge’s file. In my judgment, 
the allegations which have been made have 
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been completely answered by tbe expla¬ 
nation which the learned District Judge has 
given and I can see no reason for any 
reasonable apprehension on the part of the 
petitioner that he will not get a fair and 
impartial bearing at the bands of the 
learned District Judge. In my jidgment 
this Rale should bs discharged. 

In discharging the Rale, I am expressing 
no opinion as to the merits of the matter. 
My judgment is confined to holding that 
it is not possible at this stage of the pro- 
ceedings to say that none of the allega¬ 
tions, if proved, would amount to profes¬ 
sional misoonduct within the meaning of 
the Act. 

Woodrovkj, J.—I agree. As stated in the 
judgment of the learned Chief Justice, the 
only matter before us now is whether the 
proceedings should be quashed or transfer¬ 
red : and, with no other question we are 
now concerned. It may be that the facts 
charged did not happen or, if they did, 
these facts were insufficient for proceeding 
against the applicant. On this I say 
nothing now. If it were shown that the facts 
charged, if proved, did not constitute 
grounds for proceeding under the Act, then 
there would be a ca9e for quashing the 
proceedings as asked; bat ia this case 
there ia at least one charge, namely, as 
regards “the addressing of the Subordinate 
Judge ia an offensive manner” and “re¬ 
peatedly interrupting him in a grossly 
improper and discourteous manner” as to 
whiob, whatever may be said as regards 
the other charger, it is not possible to say 
that it may not in any case be a ground 
for proceeding under the Act. Therefore, 
it seems to m9 that the proceedings cannot 
now be quashed and that the facts must 
be enquired into. No doubt, as it was 
contended by the learned Vakil for the 
applicant, there must be a foundation for 
these proceedings as for any other; 
but I am unable to say that there wac 
no ground for such proceedings because 
details of the information which inolude a 
report submitted by the learned Sabordi- 
nate Judge himself, and other reports said 
to have been received, have not been set 
out in detail. Moreover, although there may 
be difference as to what actually occurred 
in the case of some of the facts, many 
others appear to be well enough known. 
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On the qaestion of jurisdiction, it is 
su'd that section 14 of the Logal Practi¬ 
tioners Act says “obarged in such Court.” 
It does not say that the charge must be made 
only by that Coart in which the alleged 
miseonduct has taken place. Therefore, it 
does not by these wordings limit the charge 
to the Court in which the alleged 
misconduct took plate. Moreover, as 
already pointed oat by tbe learned 
Chief Justice, the charge inolades matters 
which are said to have ottarred subsequent 
to the proceedings in the Court of Baba 
Pashapati Basa which are thesubjeoi of the 
first charge. It has been further held 
in the caie of Babu Bet Ram, In the 
matter of (2) that section U of the 
Legal Practitioners Act empowers aDy 
Court in which a Pleader practises to con¬ 
sider a charge of misconduct made against 
him in such Court and that tbe section 
does not limit the consideration of a charge 
to the Court ia which the misoondact is 
alleged to have been committed. I see 
no reason for dissenting from the opinion 
there expressed. 

On the laBfc point, namely, that of trans¬ 
fer, the grounds upon which it has baen 
urged, have been met ia the explanation 
of the District Judge. I do not think 
that the appl'oant has established a case 
for the grant of the transfer asked for. 

Mookib/ee, J.—I agree that this Rule 
cannot be supported in either of its two 
branohes. 

As regards the first alternative, the 
contention of the petitioner that the 
proceedings should be quashed is based 
upon a two-fold ground. It is argued, in 
tbe first place, that the proceedings ini¬ 
tiated by the District Judge ore without 
jurisdiction, as tbe alleged incident did 
net take place io bis Court. This position 
is, in my. opinion, founded upon a 
construction of section 14 of the Legal 
Practitioners Aot which is not borne out 
by its language. Section 12 authorises the 
suspension and dismissal of Pleaders and 
Mukhtears convicted of criminal offeccjs by 
tbe High Court. Section 13 then provides 
for tbe suspension and dismissal of Plea¬ 
ders and Mukhteart guilty of unprofessional 
cjnauci even though the parcioaUr act 
of misconduct has not led to oonvioiou by 
(2) 188 P. L. B. 1901. 
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a Court of Justice. Section 14, thereupon, 
Drovides that “if any such Plaader or Mu- 
khtear ” (that ia a Pleader or Mukhtear 
holdiog a certificate as mentioned in section 
13) ' practising in any subordinate Court or 
in aDy Rivenne offiie i9 charged in such 
Court or office with taking instructions ex¬ 
cept as aforesaid (t. e. t as mentioned in 
section 13) or with any such misconduct 
aa aforesaid” (t. e., as spaoieSed in section 
13) the presiding offiier shall send him 
a copy of the charge and also a notice 
that, on a day to be tbereio appointed, 
such charge will ba taken into consideration,” 
This section plainly authorises a subordinate 
Court to institute procoedings againrt a 
Pleader or Mukhtear practising in that 
Court. It is not restricts! to cases where 
the alleged misconduct has been committed 
in the Court wherein the proceedings are 
instituted. Thi3 was tbe interpretation 
aloptel in the case of Babu Ret R\m, In 
the matter of (2) and no good reason has 
beeo assigned why wa shoal! phea a narrow 
construction upon the section. 

The second ground which forms the basis 
of the contention that the proceedings should 
be quashed i« that they have no legal 
foondatioD. There is, in my opinion, no 
subitance whatever in this argument, Oar 
attention has been iovited to the case , of 

Nabm Ohandra Dat Qupta, In re (l) where 
proceedings instituted under section 14 
were quashed on the ground that if what 
was alleged against the legal practitioner, 
namely, refusal to adept engagement, was 
established, it would not constitute a ground 
fjr a disciplinary order under section 13. 

Io tbe case before ns, such a pos : tion 

oanoot be maiotained. It cannot be disput¬ 
ed that some at aoy rate of tbe allegations 
against the legal practitioner may, if 
eitablished, constitute grounds fora disci¬ 
plinary order under section 13. It cinnot 
consequently b) maintained that there is 

no legal foundation for them proceed- 
iogs. 

It has been urged, however, that the 
procoeiingi have been instituted oo materials 
whii’i oiaoot be treated as affording a 
Lgal foaod moa for the initiatioa of an 
ooquiry under section 13. The ooatantbo 
is that a i the District Judge has ta'sen 
ac ion oa tbe basil of a oonfi lential rap ore 

by the Subordinate Judge, on another coq- 
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fidential report by the Additional Superintend¬ 
ent of Police, on reports in a newspaper 
as to the proceedings at a meeting of the 
Bar AfsooiatioD, on the fact of institution 
of a criminal oaie by the Pleader, and 
on certain information furnished by the 
ministerial offiiers of ths CJoart, the pro¬ 
ceedings mint be deemed to be without 
legal foundation. I am not prepared to 
accept this contention as well founded. 
Section 14 does not speoify the nature of 
the materials upon which the Court con¬ 
cerned may take aotion. It is plain, how¬ 
ever, that if proaeedings are instituted, 
there mos' be an enquiry supported by 
legal evidence. That this is the correct 
view of the scope of seotion 14, is clear 
from the judgment of the Judicial Com¬ 
mittee in Southeknl Krishna Rao, In the matter 
of (3), where Sir -T. Hancea made the follow¬ 
ing observation : "It does not appear very 
clearly what led to the institution of those 
proceedings, tut it is necessary to inquire 
into their origin, as if it became known 
to an officer presiding in a subordinate Court 
that one of the parctitioners before that Court 
has been guilty of unprofessional conduct, it 
Would be within the slope of his duties to 
take steps for the purpose of having that 
matter adjudicated upon.” This is identical 
with the opinion expre?sed by the Supreme 
Court of the United States in Randall v. 
Brigham (*) where Field, J., observed 
as follows : “It is not necessary that 

proceedings against attorneys for malprac¬ 
tice, or any unprofessional conduct, should 
be founded upon formal allegations against 
them. Such proceedings are often inoti- 
tuted upon information developed in the 
progress of a cause; or from what the 
Court learns of the oonduct of the attorney 
from his own observation. Sometimes they 
are moved by third parties upon affidavit; 
and sometimes they are taken by the Court 
upon its own motion. All that is requi¬ 
site to tbeir validity is that, when not 
taken for matters occurring in open 
Court, in the presence of the Judges, 
notice should be given to the attorney, of the 
charges made, and opportunity afforded him 
for explanation and defence. The manner 

(3) 141. A. 154; 15 C. 152; 12 Ind. Jur. 11; 5 Sar. 
P. 0. J. 96; 7 Ind. Dec. (x. s ) 685 (P. C.). 

' (4) (1863) 7 Wallace 523 ; 19 Law Ed. 285. 
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in which the proo6odings shall bo con¬ 
ducted, so that it be without oppression 
or unfairness, is a matter of judicial re¬ 
gulation. The authority of the Coart over 
its attorneys and counsellors i9 of the 
highest importance. They conatiute a 
profession e;s:-nlial to society, Their aid 
is required, not merely to represent suitors 
before the Courts, but in the more difficult 
transactions of private life. The highest 
interests are plioed in their hands and 
confided to tbeir management. The con¬ 
fidence which they recieve and the respon¬ 
sibilities which they are obliged to as- 
fume, demand not only ability of a high 
order, but the strictest integrity. The 
authority which the Courts hold over them, 
and the qualifications required for their 
admission, are intended to secure those 
qualities.” This view has boen followed 
in practice in many cases reported in the 
books; amongst them two may be men¬ 
tioned here ; Advocate, In the matter 
of an (5) and Advocate, In the 
matter of (6). In the first case, action 
was taken on the basic of an information 
communicated to this Court by the Advocate- 
General in a letter addressed by him. In 
the seiond case, action was taken by 
this Court on the basis of a casual state¬ 
ment in the deposition of a witness in a 
prccaeding in a subordinate Court. What 
is essential, however, is that the charge 
must be formulated with precision so as 
to enable the legal practitioner concerned 
to meet the allegations against him, 
Qanapathi Sastry, In re (7). Tn the 
present case, the petitioner has nob con¬ 
tended that the allegations contained in 
the charge are vague and indefinite. On 
the other hand, the eighteen paragraphs 
of his written statement give a very fall 
and complete account of hi* version of the 
case. Indeed, up to the present moment 
there is nothing to show that the peti¬ 
tioner has been in any way embarrassed 
by vagneness or indefioiteuess in the charge 
against him. Ou these groands, I hold 
that the first alternative branch of the 
Rule cannot be supported. 

Ae regards the ssoond alternative, it baa 

(5) 4 C. L. J. 259. 

(6) 4 0. h. J. 262; 4 Cr. L. .T. 241. 

( 7 ) 3 Ind. Cas. 341; 19 M. L. J. 50ij Q M. L. T, 
263; II Cr. L. J. 274. 
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been contended that there is a reasonable 
apprehension of miscarriage of justice in 
the mind of the petitioner. I am not able 
to adopt this view and I cannot overlook 
that the ultimate order, if any, can be 
passed by this Court and this Court alone 
on the materials supplied by the subordinate 
Court. 

I hold accordingly that the Rule must 
be discharged, 
b. N. 

Rule discharged 5 


LAHORE HIGH COURT. 

Second Civil Appeal No. 859 of 1919. 

December 21, 1821. 

I'resent: — Mr. Justice Scott-Smith and 
Mr. Justice Harrison. 

MUHAMMAD HANIF— Defendant- 

Appellant 

versus 

RATAN CHAND— Plaintiff — 

Respondent. 

Limitation Act (IX of 1908^, Sch. I, Art. 120—• 
Declaration, suit jor—Successive causes of action — Limi¬ 
tation. 

A person is not bound to bring a declaratory suit on 
any and every possible invasion of his title, [p. 991, 
col, 1.] 

Hakim Singh v. Waryaman, 140 P. B. 1907; 187 
P. W. R. 1907, followed. 

Plaintiff purchased the shamilat appertaining to 
a certain khata in 1879. In 1896 the shamilat of the 
village was divided into three plots, aDd one of 
these was partitioned, the remaining two being kept 
undivided. Plaintiff put forward a claim to a share 
in the plot which was partitioned but his claim was 
denied and he received no share out of that plot. 
He, nevertheless, continued in joint possession of the 
undivided plots of shamilat land and his enjoyment 
thereof was in no way interfered with. In 1914 
fresh partition proceedings were started in respect 
of these plots, and plaintiff’s right to a share in the 
shamilat was again denied. He now brought a suit 
for a declaration of his title : 

Held, that, although the denial of his title by the 
defendants in 1896 gave the plaintiff a cause of 
action, he was not bound to sue for a declaration of 
his title, inasmuch as he continued in joint posses* 
sion of the undivided plots of the shamilat land and 
. that the defendants’ denial of his title in 1914 gave 
him a fresh cause of • action and his suit was, there* 
fore, within limitation, [p. 991, col. l.J 

Ahmad v. Katmdad, 11 P. W. R. 1908, Kalu v. Ram 
Lai, 84 Ind. Cas. 968; 71 P. L. R. 1916; 91 P. W. R. 
1910, Ohulam Hussain v. Saifullah Khan, 42 Ind. Cas. 

$46} 79 p. R. 1917} 140 P, W. R, 1917, distiuguiahed, 
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Hakim Singh v. Waryaman, 149 P, R. 1907; 187 P. 
W. R. 1907, relied on, 

Second appeal from a dacree of the 
District Judge, Shahpur at Sargodha, dated 
the 9th Deeember 1918, reversing that of 
the Subordinate Judge, Second Glass, Sar¬ 
godha, dated the 2nd July 1918. 

Lala Mott Sagar , R. S„ and Lala Badri 
Das , R. B., for the Appellant. 

Bakhshi Tek Ohand , for the Respondent. 

JUDGMENT.—In the suit out of which 
the present second appeal arises the 
plaintiff-respondent sued for a deelara* 
tion that he was the owner of a share in 
the shamilat appertaining to khata No. 75 
in village Hadali. He alleged that he pur¬ 
chased the shamilat of this khata from 
one Tahir on I7th February 1879. In 
1885 the same shamilat was sold by Tabir 
to defendant No. 2, appellant, who pleaded 
that the plaintiff's suit was barred by 
limitation. The Trial Court dismissed the 
suit on two grounds;—(1) that the shamilat 
in question was not sold to the plaintiff 
by Tahir in 1879, and (2) that the suit 
was barred by time, as plaintiff’s title was 
denied in the course of partition proceed¬ 
ings in 1885. The lower Appellate Court, 
however, held (l) that the sale to the 
plaintiff in 1879 included the land in 
dispute, and (2) that the suit was not 
barred by time, because only a part of the 
shamilat wes divided in 1895, and there¬ 
after the plaintiff remained in joint pos- 
seEsion of the village shamilat , of which the 
land in dispute is a part. It, therefore, 
decreed the claim and Muhammad Hanif, 
defendant, has filed a reiond appeal to this 
Court. 

It is not now contended that the plaintiff did 
not buy the shamilat appertaining to khata 
No. 75 in 1879, but it is again urged that 
the present suit is barred by time. A 
copy of an entry in the tea jib ul art, 
prepared in the Settlement of 1891, ehows 
that the shamilat of village Hadali was 
divided into three plots j*w, sin and toe and, 
that the village proprietors agreed that 
only tee should be divided, plots jim 
and sin being retained undivided as 
graziog ground. In 18-5, there , was ft 
partition of plot toe and the plaintiff pot 
forward his claim to a share ia it by virtue 
of the sale in his favour of 1*79. But 

pq the 18th /September 1895 the Bewttf 
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Officer held that he was not a co-sharer in 
the shamilat appertaining to khata No. 75 
and he was, therefore, not allotted aDy 
share therein. His share in that plot was 
8 bighas 4 kanals in area and it went to 
Mohammad Hanif and thereafter the plaintiff 
took no steps to establish his title. In 
1914 fresh proceedings for partition of 
plots ',im and sin took place and the plaintiff 
again put forward his claim to a share in 
them, and because the Revenue Officer rejested 
his application for a share, he broogbt the 
present suit to establish his title. It is 
admitted that the plaintiff is a co-sharer in 
the shamilat independently of his olaim to 
a share by reason of the sale to him in 
1879. It is also admitted that he has 
all along been in joint possession with 
other co sharers of plots jim and sin and 
is eDjoyiDg grazing rights therein. Counsel 
for the appellant sites Ahma.i v. Karmdad{ 1), 
Kalu v. Bam Lai (2) and Qhulam Hussain v. 
8 ai full ah Khan (3) as authorities for the 
contention that the present suit is barred 
by time, Thoie authorities are, in our 
opinion, all of them distinguishable from 
the present ease, because in these oases 
there was only one invasion of the plaint¬ 
iff's lights and he had to bring a suit for 
a declaration within six years of that invasion. 
In- Hakim Singh v. Waryaman (4) it 
was held that a suit for a declaration of 
his title to immoveable property by a 
person in possession as proprietor is not 
barred if brought within six years from 
the time when the defendant attempts to 
oust him from the land, although a right 
to sue the defendant who had been re¬ 
corded as owner of the property in the 
Settlement Record bad already accrued and 
become barred. No doubt the defendant’s 
denial of his title in 1895 gave the plaintiff 
a cause of action to sue for a declaration, 
but he remained in joint possession of the 
undivided plots of shamilat land and his 
enjoyment thereof was in no way interfered 
with, and it was, therefore, unnecessary for 
bint, to bring a suit to establish his title. 
He could well afford to wait until an attempt 

• (1) U-P. W.B. 1903. 

, (2) 34 Ind. Cas. 95St 71 P. L. E. 1910; 91 P. W. R. 
1016 . 

(3) 42 Ind. Oaa. 840; 79 P. R. 1917; 140 P. W. R. 
1917. ' • 

\ (4) .140^8.-19071487 P, W.R, 1907. 


was made to deprive him of his share in tho^e 
plots. We note also that the entries in the 
Revenue Reoords have all along baen in bis 
favour. 

It was pointed out in Hakim Singh v, 
Waryaman (1) (see page 672 of the 
record) that a man is not bound to bring 
a declaratory suit on any and every possi¬ 
ble invasion of his title, and such suits 
are not enoouraged by ths Court unless 
they are clearly necessary. When the 
fresh proceedings for partition began in 
1914, and the defendant denied plaint¬ 
iff’s title to a share in the shamilat 
appertaining to khata No. 75 in plots jim and 
un of the shamilat , there was a fresh inva¬ 
sion of the plaintiff's title, which, in onr 
opinion, gave him a fresh canse of action. 
The reason why he brought no suit at the 
time of the partition proceedings of 1895 wai, 
doubtless, that the area then involved was 
very small. Bat now that the defendant’s 
action threatens to deprive him of hi3 chare 
in the rest of the shamilat, he is entitled, 
upon the fresh cause of action to bring a sail 
for a declaration. 

In onr opinion, the decision of the lower 
Appellate Court i3 right and we dismiss the 
appeal with costs, 
z. x. 

Appeal dismissed. 


PATNA HIGH COURT. 

Privy Cooncil Appeal No. 9 op 1922. 

Jnly 5, 1922. 

Present :—Sir Dawson Miller, Kt., 

Chief Justice, and Mr. Justice Mnlliik. 

PRAKASH CHANDRA SARKAR— 

Appellant 

versus 

BRINDABAN CHANDRA SARKAR — 

Respondent. 

Civil Procedure Code (Act V of lCOS^, es. 109, 110, 
O. XXI, r. 15 —Appeal to Privy Council—Joint decree- 
holders—Execution application by one for his oum 
share—Order of Court directing execution for benefit of 
all—Order not determining rights in controversy in suit 
— Leave , grant of. ..j 

A., one of three decree-holders, applied for transfer 
of his third share to another Court in whose jurisdic¬ 
tion tho property of the judgment-debtor was situate. 
The remaining decree-holders were served with 

notice of the application bat raised no objedtionj 
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and the Court made the desired order. Objection 
to the order was taken by the judgment-debtor 
before the Execution Court. The matter went up in 
appeal to High Court which declared that the trans¬ 
fer must be treated as a transfer of the whole decree 
and that no sura should be paid out of Court to .4. 
except on his giving security to refund the same if 
required. Some time after this A. started a fresh 
execution in which B , one of the remaining decree- 
holders, applied to be added as a party. This was 
allowed. A revision application against the order 
was dismissed by the High Court, and leave was 
sought by A. to appeal to the Privy Council: 

Held, that there were no grounds for allowing the 
application for leave to appeal to His Majesty in 
Council, [p. 9^3, col. 2; p. 995, col. 2.] 

Per Miller , C. J —?1) that the order sought to be 
appealed against was not a final order determining 
the rights of the parties in any matter in controversy 
io the suit as the rights of the decree-holders as to 
their shares to claim the benefit of the decree were 
settled by the decree itself and were further deter¬ 
mined by the High Court judgment which declared 
that the transfer of part of the decree must be 
treated as a transfer of the whole, that the order 
related to procedure and was merely a natural, 
corrolary of the High Court judgment; [p: 993. cols. 1 
&?.] 

( 2 ) that in view of the clear provisions of O. XXT, 
r. 15 empowering a Court in such a case to protect 
the interests of all the joint decree-holders, there 
was no substantial question of law involved, [p- 993, 
col. 2.] 

Per Mullick, J .— That in view of the judgment of 
the High Court declaring that the execution proceed¬ 
ings could only be prosecuted by A. on behalf of all, 
the decree-holders, which judgment not being 
appealed against had become final, it was no longer 
open to A. to’contend that B. should not have been 
added as a party ter the execution proceedings, 
[p. 995, col. 1.] 

Application for leave to appeal to Hi8 Maj¬ 
esty in Cooncil from an order of the Division 
Benob, dated the 8th December 1921. 

Messrs. S. 0 . Miller, N . 0. Sinha and D. N , 
Sirkar , for the Appellant. 

Mr. A. E. Roy, for the Respondent. 

JUDGMENT. 

Millbf, 0. J.—This is an application for 
leave to appeal to His Majesty in Council 
filed on behalf of Prabash Ohandra Sarkar 
from an order of a Division Bench of this 
Court made in its revisicnal jurisdiction on the 
8th December last. , The petitioner was one 
of three brothers who obtained a mortgage 
decree against PandeBoldeo Ram and others 
which they executed against the mortgaged 
property which was situated in Gaya. The 
decree wee executed against the mortgaged 
property whioh proved Insufficient to satisfy 
the deoree. A decree for the unsatisfied 
balance was then obtained against the de-‘ 
fenefanta in that suit under section 90 of 


the Transfer of Property Act, 1882 (now' 
0. XXXI/, r. 6 of the Civil Procedure 
Code) from the Subordinate Judge of Gaya in 
the year 1909. The deiree was passed in'favonr 
of the petitioner and his brothers jointly.' 
The petitioner, subsequently, on the 9tb 
October 1909, applied to the Court at Gaya 
to transfer the decree to the Subordinate 
Judge at Ranchi for execution against certain 
property of the judgment-debtors : in that 
district. He stated in his application that 
the other decree-holders were unwilling or 
unable to join in the application and asked 
that the decree should be transferred as 
regards his third share only of what- re¬ 
mained due to the decree holders. The 
other decree-holders were served with notiee 
of the application. One of them, who, we 
are told, was a lunatic offered no objection 
and did not appear; the other objected 
only on the gronnd that one of ths judg¬ 
ment-debtors was dead and proceedings ought 
to be taken against his representatives. This 
defect was cured and on the 13th June 1910 
it was ordered that the deerea be cent to 
the Court of the Subordinate Judge at 
Ranchi for execution. In. the course of 
execution proceedings, sometime later,a certifi¬ 
cate of non-iatiefaotion wa3< sent from the 
Court at Gaya to that at Ranchi and showed 
the total amount, due which was over 
Rs. 67,000 of which R?. 22,371,- t*e„ one- 
third, together with some interest and costs, 
it was sought to satisfy in the efc&cutiou. 
On execution being taken out the judgment- 
debtors objected that the procedure was' 
irregular and the Executing Court ordered 
that the sum realised in execution should 
not be. paid to the applicant without the 
consent .of the’ other decree-holders, The 
petitioner appealed from this order to the 
High Court. The appeal was heard on the 
I5th August 1917 by the late Chief Justice 
and Mr.. Justice Sbarfuddin who considered 
that the transfer of one-third of the decree 
was irregular and that the order of transfer 
could not be held binding .upon . the •. re¬ 
spondents, the' judgment-debtors, upon- whom 
no notica. had been served. They further 
expressed the opinion that the Executing 
Court waa right in treating the transfer 
as if it was a transfer of the whole deoree 
and in not . allowing the appellant, to pro¬ 
ceed as if h£ were the Sole decree-holder. 
They thought* however, that the Court bdo* 



fiL LXVltl INDIAN CAMS.' 993 

PRAKASH CHANDRA 3ARKAI 0. BRIM0ABAN CHANDRA SARKAR. 


had gone too far and varied the order b/ 
directing that no earn should b> paid oifc 
of Coart to the appellant exojpfc on his 
giving seaurity to the satisfaction of the 
lower >0<?nrt to refund the same if required. 
By O. XXL, r. 15 where a decree ha? 
been passed jointly in favour of more per* 
eons than one any one or more of them 
may apply for execution of the whole deorea 
for the benefit of them all, but in snob 
a Oise the Court i3 bound to make suth 
order a? it 'deems ne9983ary for protesting 
the interests of the persons who have not 
joined in the application. There is no other 
provision in> the Code for enabling ona of 
several jaiot decree-holders to apply for 
execution. In that execution ifcapp3ara that 
a sum of Re. 3,000 was realised, the attach- 
ed property being sold to the decree-holder 
who was allowed to set off the purchase 
>prise against the decretal amount, aud tho 
ease was dismissed on part satisfaction. A 
fresh execution ease was started in November 
1918 in Which Brindaban Chandra Barker, 
one of the other docree holders and the 
respondent in the present appeal, applied 
to be-addpd as a party. The appellant 
objected but tbe learned Subordinate Judge 
made an order that Brindaban Chandra 
S&rkar be added as an executing decree* 
holder in the oase together,with the appel¬ 
lant, Prakash » Chandra Satkar. The prop¬ 
erty under * attachment was subsequently 
•old for R a. . 1,300. The appellant moved 
the High, Court in revision contending 
that ths /order • of the learned Subordi¬ 
nate. Jadge was without jurisdiction. The 
High Qcnrt rejesfced the applisation in 
revision on the ground that the Subordinate 
Jadge had jurisdiction- to make the order 
and . farther that, after the' deiieion of this 
Courts dated Ike 15th August 1917, whish 
directed that the transfer should be treated 
aa a transfer > of the whole decree and that 
tb© interests . of the other deeree* holders - 
•bould .be proteeted, there was no substance 
■in:the appellant's application in revision. 

•It is.<from. > this order that the appellant 
now. seeks »to appeal to His Majesty in 
OauQdsiU ■ In my opinion, the application 
should ha rejected. The order now sought to 
be appealed from is not, in my opinion, a 
, final .order determining the rights of the 
parties in anjr matter in controversy in the 
•ait .The rights of the parties, in so far 


an their claim to share in the benefit of the 
deeree was oenoarned, ware settled by the 
deeree itgelf whioh was in their favour 
jointly. If there should be any doubt about 
that, these rights were farther declared by 
the decision of the Chief Justice and Mr. 
Justice Sharfuidio on the 15kh August 
1917, ; and the present order is one whioh 
relates to prooedure only. I may add that 
the deoision of the 15th August 1917 is 
not now under appeal and sannot, therefore, 
be questioned. The order now soaght to be 
appealed from is merely a natural cor- 
rolarv of the previous judgment and directs 
the msnaer in which the rights of the 
parties shall be given effect to. Moreover, 
it appears that it is more than 12 years 
since the decree was passed and any 
further apolitation to exeoute it is time- 
barred. We are not informed definitely 
whether the execution ease has terminated 
bat as the property has been sold it wonld 
appear that this is probably the oase. If 
it is ?o, it wonld follow that as the total 
amount in dispute under the present pro¬ 
ceedings is only Rs. 1,300 whish is below 
the statotory limit neseasary to enable tb© 
appellant to appeal, no farther exeaation 
proceedings can ba taken and it is difficult 
to eea bow the pres9nt appeal san involve 
aoy claim or question to or respecting prop- 

' erty of Rs 10,000 or upwards, even though 
the unsatisfied balance of the decree should 

• exoeed that sum. Whether the execution 
has terminated it is not necessary to de¬ 
termine, as od the other points the appHoa~ 
tioa should, in my opinion, fail. In any 
case the only appeal permissible from the 

• present deoision whioh is an order in revi¬ 
sion would be confined to the question 
whether or not the Subordinate Court bad 

• jurisdiction in the matter. That it had 
jurisdiction in snoh a oase to proteot the 

• interests of the joint decree-holders other than 

• those actually making the application for 
execution can hardly te doubted in face 
of the clear provirions of O. XXT, r. 15 

• and there is not, in my opinion, any 
substantial question of law to be determined. 

• As th© appeal which- ifr is sought to 
prefer- to His Majesty in Council is from 
a deoision of affirmano) it seems to me 

; that the application must fail also on this 

° ground. 

I would,'therefore, diemiw the application 
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Hearing fee 


with oo9ts to the respondent, 
five gold mchurs. 

Mullick, J.—This applifafcion arises oat 
of a joint mortgage decree obtained in 1891 
by the petitioner, Prekash Chandra Sarkar, 
and two others. 

The decree holders first cf all brooght the 
mortgaged properties to sale in the district 
of Gaya, next they took cut execution against 
the properties other than the mortgaged 
properties and in 1915 Prakash obtained an 
order from the District Jud$e cf Gaya 
transferring one-third of the decree to the 
Judicial Commissioner of Chota Nagpur 
for execution. The proceedings finally came 
before the Subordinate Judge of Palaman and 
on the 9th December 1916 that learned Jndge 
passed an order that Prakash Chandra Sarkar 
might proceed with the execution cf the decree 
hat would not be permitted to take ont aEy 
of the proceeds unlees the ether decree- 
holders joined with him in applying for 
payment. It was Prakaeh Chandra Sarkai’c 
contention before the Subordinate Judge that 
the District Judge of Gaya had transferred 
only hie separate ore-third share in the 
decree amounting to Rs. cO.516.14.7 and 
that he alone wee competent to prosecute 
the execution proceedings. He denied that 
the other two decree-holders were entitled 
to aDy share in the proceeds of the execution. 
Against that order an appeal was preferred 
to the High Court at Patna and on the 
15th August 1917 a Division Bench held that 
the objection of the judgment-debtors would 
be , sufficiently met if the Subordinate 
Judge’s order were modified and if it were 
directed that no sum should be paid out to 
the appellant except on his giving security 
to the satisfaction of the Court below for 
the refund of the Bum if required. Meanwhile 
the execution before the Subordinate Judge 
of Palamau was ,proceeding and on the 
17th February 1917. certain properties 
"belonging to the judgment debtors worth 
Bs. 3,000 were purchased ^ith the permission 
of the Oonrfc by the decree-holder, Prakaeh 
Chaiylra Sarkar, he being allowed to set 
off the purcbase-mon6y against the decretal 
amount. On the 7th March 1918 the 
execution case was finally dismissed on part 
satisfaction. 

The next application for execution was 
made by Prakaeh Chandra Sarkar on the 
November 1918 aDd in the proceedings 


v 


9 

that followed certain properties beldnging to 
the judgment-debtors werte attached ; bat the 
sale could not be held, bea&uefe on the 18th 
November 1919 Brind&ban Chandra. Sarkar, 
one of the co sharer decree-holders, filed a 
petition claiming that he was entitled to 
share in the execution to the extent of his one- 
third share in the decree. Prakaeh Chandra 
Sarkar repealed the objections which he had 
urged in his appeal in the High Court, but 
on the 8th January 1920 the Subordinate 
Judge decided against him aDdl directed that 
Brindaban Chandra Sarkar should be 
added as an executing decree-holder and' 
that a fresh sale proclamation should b? 
issued for the sale cf the attached properties 
by inserting his Dame along with that of 
Prakash Chandra Sarkar. On the 15th March 
1920 the sale was held realising a sum of 
Ra. I,a00. In the meantime, on ( the 5th 
February 1920, Prakash Chandra Sarkar 
preferred an appeal to the Higo Court 
against the Subordinate Judge’s ,order of 

an ap iplication 

for revision by way of greater precaution 
in regard to the same matter. Ther. applica¬ 
tion for revision but not the appeal was 
pressed and on the 8th December 1,921 Jwala 
Prasad and Roes, JJ., affirmed Die order of 
the Subordinate Judge and held t’aat Prakash 
Chandra Sarkar could orly execute the * 
decree on behalf of all the decre e-holders and 
that Brindaban Chandra Sarkar was properly - 
added as a party to the execution proceedings. 

^Leave is now sought to appeal to Hie 
Majesty in Council against this oi der made 
cy the Division Bench. 

The substantial questions of law involved 
are pat as follows :— ’ 

(1) Although the original morlgSge-decree 
was a joint decree, the share of l?rakaeb 
Chandra Sarkar being a define d and ascertain* 
ed share and admitted to be one-third, 
there is no bar m Jaw to Pis proceeding an 
applicatmn exclusively in re epect of bis share, 

U; Defore the transfer order of the 17fcb 
August 1914 was made by the District Judge . 
of Gaya a notice was issued npo-n the other 
two decree-holders at the in stance* of Prakash 
Chandra Sarkar asking whatbert hey had any 
objection to his taking out execution in respect ' 
ofhis one.third share. No objection was ’ 
made and it lq contended that the District : 
Judge having ordered execution *o proceed 
only in respect of the amount dnq Prokasfc- j ' 
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Chandra Sarkar, Brindaban Ohandia Sarkar 
ia now estopped from objeationg to the exeau- 
tion of that order, 

(3) The order of the District Judge of 
Gaya transferring the decree is final as re¬ 
gards the right of Frakash Chandra Sarkar to 
proeeonte the proceedings for his own benefit 
and to the exclusion of his oo sharers, and 
that the Execution Court in Palamaa has 
no jurisdiation to go behind the District 
Judge’s order by adding Brindaban Chandra 
Sarkar and by giving him an interest in the 
proceeds of the execution. 

Now, whatever may be their merits, it 
appears to me that in the present aircum- 
stances these contentions are no longer 
material. The judgment of the Division 
Bench of this Court passed on the 15th 
August 1917 which wa9 not challenged by 
proceedings in the Privy Council ha9 become 
final and by it the learned Judges affirmed 
the order of the Subordinate Judge made 
on .the 9th December 1916 holding that the 
order of the District Judge of Gaya was 
irregular and that the execution proceedings 
could only be pro39outed by Prakash Chaodra 
Sarkar for the benefit of his oo decree- 
holders. The learned Judges of the High 
Court expretsed this opinion in clear terms 
hut instead of affirming the Subordinate 
Judge’s order which required all the decree- 
holders to join in an application for withdraw¬ 
ing the sale-proceeds they thought it would 
be sufficient for the protection of the co sharers 
if Prakash were allowed to withdraw the 
money realised after giving security for the 
satisfaction of the claims of his co-eharera 
should they subsequently come forward with 
a claim. That being so it was no longer 
open to Prakash Chandra Sarkar to contend 
that the execution proceedings in Palamaa 
mast be conducted for his sole benefit and 
there was no defect of jurisdiction or material 
irregularity in the exercise of jurisdiction 
on the part of the Subordinate Judge when 
on the 8th January 1920 he ordered 
Brindaban Chandra Sarkar to be added as 
an executing decree-holder. 1 presume that 
in conformity with the orders of the 15th 
August 1917, the Subordinate Judge, before 
paying out the money to Prakash and Brinda¬ 
ban, took or will take security for protecting 
the interest of the remaining decree-holder. 
But that matter is Dot before us at the 

present moment. 


A point was made on behalf of the opposite 
party that theoriginaldearee being more than 
12 years old is now barred aud that no fresh 
application for execution can be entertained 
in consequenca of the provisions of section 
48 of the Civil Procedure Code. In the 
absenc3 of aDy information as to whether 
the execution casa which was started by the 
application of the 28th November 1918, 
namely, Case No. 61 of 1918, has been finally 
disposed of or is etill pending, it is impossible 
for ns to give a decision on this point. But 
apart from this point there is sufficient 
material before us for holding that no leave 
should be given in this case. 

n. H. Application dismissed, 

MADRAS HIGH COURT. 

Civil Appial No. 137 op 1920. 

August 11, 1921. 

Preterit-. —Mr. Justice Oldfield and 
Mr. Justice Ramesam. 

VAITHINATHA IYER (dead) and others 
—Plaintifps—Appillants 

versus 

GOVINDASWAMI ODAYAR and others— 
Dependants—Respondents. 

Contract Act (IX of 1872;, s. 74— Contract- 
Penal terms—Test—Chit fund — Special relation 
between stake-holder and subscribers — Bond , execution 
of, by prize-winner for payment of future instalments' 
—Provision for forfeiture of dividend, interest and pre¬ 
mium in default of any instalment and liability for 
whole amount with enhanced interest, whether penal- 
instalment bond—Failure to enforce terms on some 
defa alts — Waiver. 

The test to determine tl}? .penal nature of the terms 
of a contract is, whether the terms are unreasonable, 
as a whole and whether in fact they are so un- 
reasonable that the parties never contemplated 
that they should receive effect, [p. 9^7, col. 1,1 

A stake-holder of a chit fund stands in a special 
relation to its subscribers by reason of the faot. 
that he alone is liable to each subscriber and there 
is no liability between the subscribers inter se j and 
without punctual payments by the individual sub- 
scribers the stake-holder cannot discharge his 
liabilities to the successful bidders as they arise. 
Such relation justifies stringency in the conditions 
of payment by subscribers and, in particular, in the' 
rate of interest provided for in cases of default." 
[p. 997, cols, i &. a.] 

Where a successful bidder at a ohit fund exeontefl 
a bond to the stake-holder for an amount repre¬ 
senting tbe sum total of future instalments payable' 
by him which provides that, in default of payment 
of any instalment, the executant would not only 
forfeit the dividend, interest and premium but 
become liable to pay the entire amount immediately 
with enhanced interest at tho rate of 18 per cent 
per. annum tho stipulations are neither unreasonable 
nor penal, [p. 997, col, 2,J * 
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Periasami Thalavar v. Subramanian Asari , 14 M. 
L. J. 186, followed. 

Wallis v. Smith, 1682) 21 Cli. D. 243; 62 L. J. Ch. 
145; 47 L. T. 3S9; 31 W. R. 214 and Thompson 
v. Hudson, (1869) 4 H. L. \; 38 L. J.Ch. 43J, distin¬ 
guished. 

The waiver by a creditor to enforce the terms of 
an instalment bond on the falling due of a few 
instalments does not affect his right to use tbe 
coercive measures provided therein in cases of 
fature default, [p. 997, col 2.] 

Maclaine v. Gatty, (1921) A. C. 376; 90 L. J. P. C. 
73. 124 L. T. 385; 26 Com. Cas. 148; 37 T. L. R. 139, 
referred to. 

Appeal against the decree of the Coart of 
the Subordinate Judge, Negapatim, in 
Original Suit No, 59 of 1918. 

FACTS appear from tbe judgment. 

Messrs. K % V, Krishnasw imi Aiyar and 
0. V. Raj gopalacharair , for the Appel* 
lants.—The lower Court has wrongly con. 
etraed the terms of tbe bond to be penal. 
It overlooked the large responsibility of 
the Btake-bcller of a chit fond to his sub* 
eeribers. He alone is responsible to each 
individual subscriber. He has to pay the 
prizes punctually and he can only do so if the 
subscribers are punctual in payment. StriD- 
gedt provisions have to be made to enforca 
punctual payments. The provisions in the 
bodd sannot be 6aid to be unreasonable. See 
Tttiasami Thalavar v. Subramanian Atari 
(1) and Qundala Venkdtarama Vosi Ranthulu 
Qaru v. Thorada fulliah, Second Appeal 

No. 23 of 1902. 

The fast that tbe plaintiff did not enforce 
tbe stringent provisions when the third and 
fourth instalments fell due should not 
deprive him of his right to exercise the 
option in eases of future default. Maclaine 
V. Qaity (2). 

Mr. S. Subramania Aiyar for the Respond- 
ente.—The stipulation for immediate pay¬ 
ment of the whole amount in esse of default of 
any instalment, the enhanced interest, tbe for* 
feiture of the inbscriberB’ right to dividend 
and premium are distinctly penal. Whereas 
the defendant has to pay only Rs. 1,CC0 for 
eash instalment, the bond substitnteB practi¬ 
cally a larger liability in ease of default. See 
Maclaine v. Gatty 00. If there isa pro rota 
distribution of profits the defendant might 
even have to pay lets. See elso Wallis v. 
Smith (3). • ■' 

Cl) 14 M. L J. 186. 

42) (1921) A. C 376; 90 L. J. P. C. 73; 124 L. T. 
385; 26 Goal. Caa. 148; 67 T. L. R. 139. 

? (3) (1882) 21 Ch. D, 24*| 52 L. J. C=h. 145; 47 L, 
y. 289| 81 W. B. 214. . 
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Also, the plaintiff not having enforeed the 
penal terms when the 3rd and 4th instal- 
menfs fell due has waived his right and 
•aDrot. afterwards enferoe it, 

JUDGMENT.—This appeal arises out of 

the defendant's default in eoBnent’on with a 
•hit conducted by the plaintiff. The defen¬ 
dant was the successful bidder at the second 
auction held and afterwards paid the third, 
fourth and fifth instalments correctly. He 
defaulted in payment of tbe sixth instalment 
and the plaintiff is now attempting to recover 
the money on thG bond, which, on taking the 
prizs at the second auction, the defendant 
executed. Tbe lower Court has held that 
the terms of the kararnama , Exhibit A, 
are penal and not enforceable and it has accord¬ 
ingly given relief to tbe defendant in a 
manner to be particularly explained with 
reference to the conditions under which 
the chit was worked. Exhibit A shows 
that the chit was to be in 12 instalments, 
the subscription for each being Rs. 1,C0J. 
The instalments were at intervals of six 
months. The total subscription for tbe first 
instalment went to the stake-holder and that 
for the last instalment went to any subscriber, 
who had not bid at aDy of the intermediate 
instalments. The subscription at each cf 
these intermediate instalments was available 
for lean to tbe successful bidder at the 
auctior, which was held every six months, tbe 
successful bidder fceingthe bidder who offered 
to accept the lowest proportion of the total 
subscription. Tbe other provisions to he 
referred to are that, in ease the subscribers 
failed to pey their subf criptions, they were 
not only to forfeit the dividend, interest and 
premium, which will next be explained, 
but were al*o to pay the wbol9 amount 
on demand with interest thereon at l£ 
per cent, per meneem from tbe daJe of 
the ancticn ; and it was provided further 
that the snec6tBfal bidders should, in each 
care within 15 days, execute documents to 
tbe stake-holder for tbe due payment of the 
chit amounts cf the subsequent instalments 
and fer abiding by the terms cf Exhibit A; 
Exhibit B being the document executed by 
tbe defendant. Reference has been made 
to tbe dividend and interest. Tbe dividend 
apparently refers to the amount to be dis¬ 
tributed among the subscribers by deduction 
from tbe amount payable by them of tbe 
difference between Re. 12,000, the nominal 
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amount availabls at cash auction, and the 
amoant which the successful bidder agreed 
to accept instead of it. Interest i9 explained 
as being the 6am of Rs. 720, which the 
agreement provides was to be deducted from 
the nominal amount of the subscriptions at 
each instalment for interest due for the 
ensuing six months, the principle being, 
apparently, that the subscribers who had 
not bean successful at that auction were to 
be compensated by deductions from what 
they bad to pay for use of their money 
during the six months. 

The lower Court on these terms has ob¬ 
served that the agreement is penal io three 
respects, firstly, the liability of the defaulter 
for future instalments from the date of his 
default, secondly, his deprivation of the 
div.’den 1 and interest above referred to, 
and, thirdly, the imposition on him of liabi¬ 
lity for interest on the amount dus from him 
at 13 per cent, from tbo date of his default; 
and it has further said that, although eaoh 
of the said three stipulations taken by 
itsolf may not amount to a penal stipulation, 
yet the three together are penal and should 
be relieved against. It has given relief by 
awarding tbo actual arainnt of payments, 
which ihe defendant would have had to meke 
on account of each instalment if he had not 
defaulted, together with a reasonable com¬ 
pensation of Rs. 50 in connection with eaoh 

default. 

Id refcchicg this oocilotion the lower 
Court has, it seems to up, entirely lost sight 
of the meet material element in the case. 
It had,speaking generally, to decide whether 
them terms ware unreasonable as a whole 
and whether in fact they were so unreason¬ 
able that the parties never aoniemplated 
that they should receive effect. Yet through* 
cut the whole of the lower Oourt’a judgment 
we find no raent'on of the spec'al relation, 
in which the stake-holler of the obit is to 
the 6ub.c*ibers and the special neieesity 
for provision for protection of his interest in 
the agreement, by which tbore relations are 
regulated. Tfcat this relation is of a special 
xatuTO end jnstifue stringency in those oondi' 
Mona and in particular in the rate of interest 
provided for in oases of default hes been clearly 
recognised in the detuions in Feriasami 
Thalatar v. Subramani^n Ai£7i(D&nd Gundala 
Venkoiarama Dess Fcnthulu Qatv v. Thorada 

Pvlliah, Second Appeal No. 23 of 1902, 


CASKS. 997 

with which we respectfully agree. The 
stake holder has necessarily to depend on 
punctual payments from his subscribers 
and to reserve to bimielf powers (o enforce 
snob payments. For the stake holder alooe 
liable to each subscriber and there 
is no liability between the subscribers inter 
S3 ; and without punotual payments by the 
individual subscribers the stake-holder could 
not discharge his liabilities to the successful 
bidder?, as they arose. In Exhibit A in 
faot the stake-holder is given exceptional 
powers, including the power to remove a 
subscriber who makes default during the 
currency of the chit and to introduoa a new 
subscriber in his stead. Looking at the 
transaction as a whole, as defined by Exhibit 
A , we are unable to hold that any of the 
conditions are unreasonable or are suoh as 
the parties might not naturally reoogniss 
should regulate the exceptional relations 
between them. Generally, therefore, we 
oannot treat any of them as penal. In these 
circumstances we turn to the two arguments 
on which the lower Court has relied. 

The lower Court has firstly attached im- 
portanoe to the waiver b/ the plaintiff of 
his right to enforce the terms of Exhibit B 
io connection with the fourth and fifth in- 
stalmenti. We nead only refer to Maclaine 
v. Qatty (2), as an authority for the posi¬ 
tion that such a waiver does not affect 
the creditor’s light to use the coercive 
measures provided by his bond in oases of 
future default. 

Next, full argument was addressed to m 
to show that the stipulations to which 
reference has been made are esssntially 
penal. Wallis v. Smith (3) was cited and 
reference was also made to Thompson v, 
Hudion (4). In the former of these authorities 
the question directly under consideration 
wa s the effeot of default in payment of the 
prescribed sum of money iu connection with 
the breach of one or other of a number of 
obligations, au obligation to pay a far 
smaller sam of money being one of th9m. 
That is not directly api Viable here. 
It was only incidentally in the course of 
the judgments, particularly in that of Lord 
Justice Lindley, that the principle on wpioh 
the defendant now reli9s wa9 referred to. 
That principle, which is fully supported 
by the second case already cited, is shortly 
(4) (’869) 4 H. L. It 38 it. J. CU. 431, 
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that no substitution of liability for a large 
eom in ease of default for a smaller sum 
will be enforced by tbe Court. But, though 
that principle aan be aoaepted at cnae, it is 
not sufficient for the decision of the aaee; 
for we are cot latisfied that the substitution 
of a large sum of money for a smaller one 
is in question (Exhibits A and B). It is 
urged that there is 6u«h a substitution, in* 
asmuah as Exhibit B is for instalments 
•alaulated each at Rs, 1,000, whereas the 
instalment actually payable in eatb case 


appeal and modify tbe lower Court’s detree 
by substituting a detree for tbe amount 
claimed in the plaint with interest and costs 
in both Coni18. Time for redemption, six 
months from this date. 

M. C. V. 

Decree modified. 


was less, firstly, because it should have inolnd- 
ed only what tbe defendant had to pay 
if be bad sontinced without default, and, 
next, in view of tbe deduction which under 
Exhibit A was to be made from eaeh sub¬ 
scription on atoount of interest as already 
explained, the benefit of eatb of these deduc¬ 
tions beiDg forfeited under Exhibit B. 

With reference to the fiist objeclion it 
tan Only be said that both Exhibits A and 
B are tlear. They provide for tbe defend¬ 
ant’s liability for tbe whole amount of each 
subscription and not for the amount wbioh 
he might have turned out liable fer, In fact 
it is difficult to say bow any other arrange¬ 
ment could have been made. Tbe lender 
amount whitb the defendant contends should 
have beeD made tbe basis of bis liability 
eould rot be ascertained until each auction 
was held ; and it may be observed on tbe 
other side that, if the amount which the 
plaintiff would have been entitled to receive 
were to be tte measure of the defendant’s 
liability, it is difficult to avoid the argument 
that the amount which the plaintiff would 
have had to expend in order to find money by 
borrowing for distribution to the share¬ 
holders should also have been taken into 
account. We can readily understand that the 
arrangement in oase of default was for a fixed 
liability and not for a sum which could not 
be ascertained when the default occurred ; 
and we, therefore, read Exhibit A, as imposing 
a liability of the former description. Then 
as regards interest we think the tenour of 
Exhibit A is clear. The subscription is 
always referred to as one of Rs. J,0C0 per 
instalment and the amount of interest is 
referred to as tbe snm to be deducted from 

the Bs, 12,000. There is no question of the 
defendant being liable only for the net 


CALCUTTA HIGH COURT. 

Appeal fbom Appellate Decree 
No. 101 of 91 . 

February 27, 1922. 

Present: —Mr. Justice Newbould and 
Mr. Justice Ponton. 

Raja JOGENDRA KI-HORE ROY 
CHOUDHUhY- Plaintiff- 

Appellant 

versus 

SHEIKH AKTAR and others— 
Defbi* B4nt#— Respondents, 

Landlord and tenant—Excess rent for excess area, 
suit for—Finding essential for disposal of suit—Bengal 
Tenancy Act (VIII of 188V, s 52—Final Court of 
fact, duty of-Findings of fact to be clearly expressed- 
Appeal, second. 


In a suit for excess rent for excess area in respect 
of a tenancy the finding that there is nothing to 
show that at the inception of the tenancy rent was 
settled or that it was understood that rent should 
be settled by assessment on area, is not sufficient 
for the disposal of the controversy between the 
parties. The landlord’s case does not depend on his 
being able to prove what had happened at the 
inception of the tenancy. If the landlord can show 
that since the creation of the tenancy rent had been 
assessed, and that when rent was last assessed the 
assessment was on tho basis of a certain area and 
that the defendants are in possession of land on 
which no rent was assessed at the time, then the 
landlord is entitled to increase of rent. The Court 
should come to a finding whether or not there has 
ever been assessment of rent on the basis of area 
and, if so, whether that area is less than the land 
found to be held by the tenant at the time of the 
suit. [p. 909, col. 2 ] 

.*!? U Z? a „ Friya Choudh *ry v Hazra Gain, 62 Ind. Cas, 
453; 25 C. W. N 20*, relied upon. 

It is the duty of a Judge when sitting as a final 
Court of fact to state clearly in bis judgment what 
his findings are ; the High Court sitting in second 
appeal cannot deduce from casual statements in 
the judgment, findings of fact whioh are not clearly 
expressed, [p. 999 , col. 2.1 


imotlnt. 

In ibete - eircumetanaes* we 


A PP©al against the dearee of the Speeial 
allow the Judge, Mjxneceingb, dated the 8th of July 
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1918, reversing that of the Assistant Settle¬ 
ment Officer, Netrakona, dated the 16th of 
May 1917. 

FACTS appear from the judgment. 

Baba Tarak Ohandra Oha\ravarty (with him 
Baba Ramani Mohan Ohatterjee ), for the Appel¬ 
lant.—The lower Appellate Court was wrong 
in setting aside the order of the first Court 
for additional rent. It was not for the land¬ 
lord to prove the area of the plot at the 
inception of the tenancy, that is for the tenant 
to prove. The landlord has proved all that 
he sould. When there is an intermediate 
adjustment in 1306 B. S., why should the 
plaintiff be required to go back to the incsp* 
iion of the tenanoy as regards area and rent? 
Refers to Durga Priya Ohoudhury v. BaeraOain 

(1). Refers to section 52 of the Bengal Ten¬ 
ancy Act. The landlord has to prove the area 
previous to the present claim. The comparison 
which would disclose the excess is the 
comparison with the last assessment. The 
Spetial Judge cast upon me a burden which 
is ' unnecessarily heavy. There was an 
adjustment before the present claim. Refers to 
section 52, sub-section 2 of the Bengal Tenanoy 
Act. No party required the Court to make 
anyf investigation into the early history of the 
tenancy. Burden shifts on the tenant, 
Dhrupad Ohandra Koley v. Barinath Singha 
Roy (2). Refers to Lakhi Narain Sarongi v. 
Sri Ram Chandra Bhvnya (3). When I have 
showed excess and have made out a prtma 
facie case, the burden of proof is shifted to 
the tenant to prove that there was a 
consolidated rent. See Lakhi Narain 
Sarongi v. Sri Ram Ohandn Bhunya (3). 

Babu Birendra Kumar Dr, for the Repond- 
ents.—It is clear from the judgment of the 
lower Appellate Court that he does not be¬ 
lieve that there was ever any assessment of 
rent based on the area held by the tenant. His 
findings are clear and conclusive and cannot 
be chellanged in second appeal. The landlord 
has not proved on which basis the rent was 

&8S0BSSdi 

Babu Tarak Ohandra Ohakravarty briefly 

replied. . . 

JUDGMENT.—This is an appeal against 

the decision of the Special Judge of 

(1) 02 Ind. Oas. 453; 25 C. W. N. 204. 

(2) 46 Ind. Cas. 600; 22 C. W. N. 820; 27 C. L. J. 
568, 

(3) II Ind. Oas. 212; 15 C. W. N. 921; 14 C. L. J. 

146. 


Mymensingh reversing the decision of the 
Assistant Settlement Officer of that District. 
The main point arising in this appeal is 
whether the learned Judge has rightly held 
that the plaintiff appellant is not entitled to 
excess rent for excess area. The Assistant 
Settlement Officer found that the areas of 
the holdings in certain khatians were larger 
at the time of the Survey and Settlement than 
the measurements shown in the landlord’* 
papers, and on this basis granted the land¬ 
lords additional rent for additional area. 
This decision has beeo reversed on the 
finding that there is nothing to show that at 
the inception of the tenanoies rents were 
settled or that it was understood that rent* 
should be settled by assessment on areas, 

Tbi 3 6uding i3 not sufficient for the dis¬ 
posal of the question. The learned Judge 
apoears to have fallen into the error similar 
to that pointed out by a Division Bench 
of this Court in the case of Durga Priya 
Ohoudhury v. Bazra Gain (1). There it wag 
held that the landlord’s case did not depend 
on his being able to prove what happened at 
the inception of the tenancy. If the landlord 
can show that since the creation of the ten¬ 
ancy, rent had been assessed, aod that when 
rent was last assessed, the assessment was on 
the basis cf a certain area and that the 
defendants are in possession of land in which 
do rent was asfeised at the time, then the 
landlord ie entitled to increase of rent. The 
learned Special Judge has not found whether 
or not there has ever been assessment of rent 
on the basis of area and, if so, whether that 
area ie less than the land now found to be 
held by the tenants. He has not come to 
a finding on the essential point whether the 
tenant is in occupation of the land in which 
rent had not baen assessed and for which he 
is bound to pay rent. It is contended on 
behalf of the defendants-tenants that from the 
judgment of the lower Appellate Court it is 
clear that he doe3 not believe that there was 
ever any assessment of rent based on the area 
held by the tenant. But it is the duty of the 
Judge in his judgment when sitting ac the 
final Court of fact to state clearly what hie 
findings are, and this Court sitting in second 
appeal cannot deduce from casual statements 
in the judgment findings of fact which are 
not clearly expressed. 

Two other points were taken on behalf of 
the appellant, bnt there is no Substance ia 
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them. One is.that the fiodiog of the leDgfch 
of the Gaj 22| in«hes is not justifiable. 
This is a question.of faofc and no question of 
law arises in this # 000601100 . The next 
point is that thelower Appellate Oonrt should 
not lave remanded the case in respect to 
khatian» Nos. 171 and 181 for finding whether 
the rents were rr.ukarati or not. The issne 
as to this was Nearly msde io the written 
statement, and as no issne was formally 
framed before the Cooit there sannot be held 
to be any waiver of this sontemion because 
the As8’6tant Settlement Office r when writing 
his judgment omitted to include this in the 
issues; Dor waB the learned Special Jndge 
debarred from bolding a finding on this issne 
necessary leaanse the point was not expressly 
raised as regards hhetian No. 171 in the 
gronDds of appeal to him. The appeal raised 
the question of the enhancement of rent in 
khatian No. 171 ar d that was sufficient to 
justify the appellant’s Pleader argning the 
point, that the holding 7 was mukcreri when 
the appeal was heard. 

The result is that this appeal must be 
allowed. The decree of the lower Appellate 
Court in so far as it relates to enhanced rent 
under section 52 cf the Bengal Tenancy Act 
is set eside and the cases sent baok to that 
Court to be re-heard in the light of the obser¬ 
vations we 1 ave n ade. 

The costa will abide the result, 

C. H. 

Appeal allotted; 

C use sent back. 


PATNA HIGH COURT. 

Civil Revision No. 7 or 1922. 

May 16, 1922. 

Present : —Mr. Jus lice Ocutts and 

Mr. Jcstice Das. 

Qasi eped MUHAMMAD APZAR alias 
GHULAM MAHjUDDIN— Plainxiff 

Piuiioner 

versus 


Inherent power of Court , exercise $f—Consent of 
parties—Consolidation of suits. 

• • * * % 

The consent of parties is not a condition prece¬ 
dent to the exercise by a Court of the powers con. 
ferred upon it by section J51 of the Civil Procedure 
0 ( J? ! a r ourt, therefore, has jurisdiction under the 

section to consolidate suits without the consent of 
the parties. 

Appeal from an order of the Subordinate 
Judge, Patna. 

Messr.. Kulicar.t Sahai and SiveshuarDaval, 
ter the Petitioner. 

Meeera. S. M. ifullM and B. O. 8ir.hr, for 
the Opposite Parly. 

JUDGMENT. 

C 001 T 3 , —This is an application in revision 
against an order of the Subordinate Judge 
of Patna consolidating two suits. It ia nofc 
contended that (he learned Subordinate Judge 
bad net jurisdiction under sastion 151, Civil 
Procedure Cede, to consolidate the suits ; 
and that he has such jurisdiction has been 
held not otly in this Oonrt but in other 
High Con.ts in India and I may .refer 
particularly to the ease of Kali Charan Butt v. 

Momdabola Dasi [Suria Kumar Afondal] (t) 

where this matter was very folly considered. 

It ic cent ended, however, that the jurisdic* 
tion under Sfotion 151, Civil Procedure Code 
cannot be exorcised without the comer t 
cf parties. No tulhorily fcas been eddcced 
)n suppcit of this contention and I em unable 
io accept it. It seems ebar that if the 
Court has jurisdiction to consolidate under 
s cticn 1 151, Civil Procedure Code, it must 
l ave that jurisdiition without the consent 
of parties. If this were not so, it would not 
ha\e inherent jurisdiction to consclida»e 

Bt . e / J. cr ! i0DeeLt c f Forties cannot confer 
a jurisdiction that dco3 not exist. 

It is not for us in revision to consider 

w aether, n this particular case, consolidation 

s sonld have been allcwjd or not, but 1 may 

remark tha', in my opinion, the Court 

has exsrei ed i's juriedittion wisely. I 

wculd accordingly dismiss this application 

with cjsts. hearing fee three geld 
mohurs. 

Das, J.— I agree. 

/ • Application diem'is ed. 


MANKUMAR MAHTON aliat LAOHMI 
' NARAINMAHTON-Difxndam’— 

Oprosin Partt. 

Civil Procedure Code (Act V of 1608^, 8 . ifil_ 


(l) J5Ind Cas 8i7 t \7V. W. N. 626; 16 C, L. J, 591. 
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CALCUTTA HIGH COURT. 

Appeal F£oa Appellate Dp crb* No. 2U1 
of 1919 with Rule No. 38 
of 19'9. 

January 31, 1922. 

Present:—Justiae Sir N. R. Chatterjea, 
Kt., and Mr. Juetice Pearson. 

RAM RKNU ROY amd others—Dbfbndaets 
—-Petitioners—Appellants 

t ersu* 

MIDNAPUR ZAMINDARY COMPANY, 
LIMITED—Plaintu y —Opposite Parties — 

Respondents 

Bengal Tenancy Act (VIII of 1886,1, ss. 7, 62, 
106— Claim for excess rent jor e.cccss area —Question 
of enhancement of rent, if can he taken up. 

Where in Settlement proceedings under section 
106 of the Bengal Tenancy Act, a landlord applies 
for excess rent for excess area as also for enhancement 
of Tent but abandons his claim to the latter claim 
and the question of the enhancement of rent is not 
gone into and only a decree for excess rent for excess 
area is passed, it is not open to the Special Judge 
on appeal to deoree an enhancement of rent on the 
principles of section 7 of the Act. Having regard to 
the provisions of section 62 of the Act the Special 
Judge- should only confine himself to the question 
of fair and equitable rent. LP- 1C02, col. 1.] 

Appeal against the desree of the Addi¬ 
tional Spatial Judge, Midnapar, dated 
the 2nd Jane 1919, n odifying that ot the 
Ateietant Settlement Office*, Camp I Silboni, 
dated the 26th Jnly 19 7. 

FACTS appear from the jadgment. 

Baba Karu'tamoy Bote, (with him Baba 
Panchanon Qhote ), for the Appellants.—The 
defendants are the appellants. The appeal 
arises out of proceedings under section 105, 
BangalTenancy Act by the plaintiff. The plaint¬ 
iff originally applied for additional rent f ^ad¬ 
ditional area.and also for eahancemeut of rent 
but,subsequently the last claim was given np. 
So no iasaes were ra r ssd on the point and the 
question was not gone into. The plaintiff claim¬ 
ed Rs. 98 for additional rent bat the Assistant 
Settlement gave a deires for Rs. 65 only. 0 Q 
appeal, the Special Judge gave a decree for 
Rs. 128. I submit section 7 of the Bengal 
Tenancy Act. has no application, inasmuch 
as there wac no claim for enhancement, of 
rent. The oaee should have been decided 
under section 52 of the Bengal Tenancy Act 
only. My next point is that the plaintiff not 
having substituted within time the deceased 
respondent the appeal to the lower Appellate 
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Couit had abated. Hente the present decree 
appealed agaiesfc cannot stand. 

Mr. U. N. Sen Qupta , (with him Batu 
Probodh Kumar Dat ), for the Respondent.— 
As regard the first point, I submit the Courts 
below took into consideration the assets of the 
tenure. Section 7 has been rightly applied 
by the Special Judge. As regard the second 
point, it is concluded by the findings of fact 
based upon the ma 4 erials in the record. If 
yen are against me on the first point then 
the oase should go back. 

Babu Karunamoy Bose replied in brief. 

JUDGMENT.—This matter comas np 
before us by way of appeal and rev'sion 
and arises out cf proceedings QDder seotion 
105 of the Bengal Tenancy Act for set¬ 
tlement of fair rent. 

So far as the present oase (No. 271) 
is concerned, although the plaintiff appi'ed 
for additioral rent for additional area and 
also for enhancement of rent, when the 
matter came np before the Assistant Set¬ 
tlement Officer the Utter claim appears 
to have been abandoned. The Assistant 
Settlement Officer states as follows:—'in 
Oasjs Ncs. 271 and 51, the plaintiff claimed 
additional rente in the plaints but in the 
rest of the applications they claimed, be¬ 
sides additional rents, enhancement of rent 
nnder section 30 (a) and 30 (6) of the 
Bengal Tenancy Act.” The issues framed 
in the case show that, so far as the present 
ease is concerned, there was no issue as 
to enhancement of rent. The excess area 
was found by the Settlement Officer and 
the excess rent was calculated on a certain 
basis. In the result, Rs. 65-3.6 was the 
rent settled, 

There was an appeal by the plaintiff to 
the Additional Special Judge. The learned 
Judge was of opinion that the obvious 
course was to fix ths rent ou the prin¬ 
ciples of saction 7 of the Bengal Tenancy 
Ac‘ and he held that Rs. 128 should 
be the rent payable by the defendant 
although the plaintiff claimed only R 3 98. 

We think that the learned Judge was 
wrong in enhancing th9 rent, with refer- 
ease to the provisions of section 7 of the 
Bengal Tenancy Act. Toe qaestion whether 
the rent should be enhanced o: not, was 
not gaoe ioto b 7 the Court of fi .'at inatano. 
As pointed oat above, the oaly question 
se: oat ia the beginning of the judgment 
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of that Conrfc wag wbat was the additional 
rent for the additional area. 

It is pointed ont by the learned Counsel 
on behalf of the respondent that the 
Assistant Settlement Officer did, as a 
matter of fact, consider the assets of the 
tenure in the present ease and that, there¬ 
fore, it mast be taken that he considered 
the question whether the rent of the de¬ 
fendants should be enhanced ; and that, 
although no reference to section 7 of the 
Bengal Tenancy A«t was made in the 
plaint, it was sufficient for the landlord 
to pray for settlement of fair and eqiit- 
able rent and to state the grounds npon 
whish the alteration of rent was claimed. 

But if the Assistant Settlement ■ Officer 
aonsidered the question of ass9ts for the 
purpose of enhancement of the rent, he was 
wrong in doing so, beoauie, having regard 
to the manner in whish the case was 
treated in the Coart of tirst instanee, and 
having regard to the issues, the defendants 
had no opportunity of adducing evidence 
on the point whether the rent should be 
enhanced. 

We think, therefore, that the learned 
Spetial Judge ought not to have considered 
the question of enhansement but should 
have conGned himself to the question of 
fair and equitable rent having regard to 
the provisions of section 52 of the Act. 

We may mention that a ba*oh of second 
appeals from the decision of the same 
Special Judge same up to this Crurt and 
there also in the original application, en¬ 
hancement was claimed on a two-fdd 
ground, namely, first, additional rent was 
claimed for excess area and, secondly, reDt 
was claimed at a higher rate than that 
paid by the defendants on the ground that 
they paid at a lower rate than was paid 
by other tenants for adjoining lands. But 
when the case came before the Assistant 
Settlement Officer, the claim for enhance¬ 
ment (t\e,,the second ground) was abandoned 
and the claim was restricted to additional 
rent for excess area. There, also, the plaint¬ 
iff appealed against the decision of the 
Assistant Settlement Officer, who made a 
decree for additional rent for the excess 
area 1o the Special Judge, and the latter 
icorea.el the rent as assessed by the Set¬ 
tlement Officer. This was rot merely on 
the ground that the additional rent was 
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payable in respaat of excess lands bat also 
that rent was payable at a higher rate than 
was paid by the tenants. It was observed 
by Mookerjee, A. 0. J. (Fletcher, J., agreeing) 
that ' the proceedings must be taken on the 
basis that the rent for the original area 
was to remain unaltered.” We think that 
the observations apply to this case also. 

We ought to mention that another ground 
was taken on behalf of the appellant, namely, 
that the appeal to the lower Appellate Court 
abated by reason of no substitution having 
been made within six months of the death 
of the respondent. The Court below has 
decided the question iu favour of the plaintiff, 
and, although the observations made by the 
Judge are open to criticiim, we think it was 
open to him to come to the concluiion at 
which he arrived, upon the affidavit and 
other evidences in the case. 

The decree of the lower Appellate Court 
ie reversed and the case is sent baok to 
that Court in order that the learned Special 
Judge may assess the additional rent for 
additional area without taking into con¬ 
sideration any question of enhancement of 
rent 

Costs will abide the result. 

This order disposes of the Rule. We allow 
no separate costs in the Rule. 

R. n. 

Case sent back. J 


LAHORE HIGH COURT. 

First Civil Appeal No. 2011 op 1914.' 

February 10, 1920. 

Present :—Mr. Justice Shadi Lai and 
Mr. Justice Martineau. 
BANWABI LAL and othcrs, Representa¬ 
tives op BAL MUKAND, deceased, 
through Musammat BAGHWANTI, their 

GBANDMOTHE& AND OTHERS-PLAINTIFFS- 

Appellants 

ter sue 

Musammat KISHE3 DE VI AND OTHERS— 
Defendints—Respondents, 

Civil Procedure Code (Act V of 1908.), O. XXIII, t, 
1 —Per missionto file-swtj whether ■ must- be eueprese-* 
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Order granting permission, whether can be questioned 
after it has become final—Probate and Administra¬ 
tion Act (Y of 1881J, s. 55, proceedings under — 

O. XXIII, r. 1, application of. 

Under 0. XXIII, r. 1, of the Civil Procedure Codo 
it is not necessary that the permission mentioned 
therein should be given in express terms, it is 
sufficient if the grant of permission can bo 
implied from the order, read with the application on 
whioh it was made. [p. 1005, col I.] 

Ohulam Ali Shah v. Shahabal Shah, 3 P. R. 1905; 87 

P. L, R. 1905: 13 P. W- R 1905 and Jita Singh v. Hari 
Singh , 37 Ind. Cas. 128 s 97 P. R. 1910. 2:9 I*. VV. R, 
1916, dissented from. 

The propriety of an order under O. XXIII, r. 1, of 
the Civil Procedure Code, granting permission to 
withdraw with liberty to bring a fresh suit cannot bo 
questioned after the order has become linal. [p. 1035, 
col. 1.] 

Chhajju v. Khyali Ram, 14 Ind. Cas 176; 9 A L. J, 
378, referred to. 

Plaintiffs applied for Probate of a Will, but subse¬ 
quently asked for permission to withdraw the applica¬ 
tion, saying that they intended to file a regular suit 
on the basis of the Vv ill. The Court passed an order 
permitting the withdrawal and dismissed the appli¬ 
cation. On the filing of the regular suit objection 
was taken under O. XXIII, r. J, of the Civil Procedure 
Code : 

Held, (1) that O. XXIII, r. 1, of the Civil Procedure 
Code was not applicable to Probate proceedings; 
J_p 1004, col. 1.] ‘ 

Ohellabhai v. Nandubai, 21 B 335; 11 Ind. Dec. 
(n. s.i 227, JanaTcbati Thakurain v. Qajanand Tha'nur, 
87 Ind. Cas. 12; 20 C. W. N 986; 1 P. I. J. 377; 1 P. L. 
W. 41, Jugeshwar Nath Sahai v. Jagatdhari Prasad, 40 
Ind. Cas. 34 s -; (1917) Pat. 192; 2 P. L. J. 635; 6 P. L. 
W. 230, referred to. 

Kalyanchand Lalchand v. Sitabai Dhanasa, 23 Ind. 
Cas 3z6; 88 B 309; 16 Bom. L. R. 5, distinguished 

(2, that even if it were held to bo applicable, the 
order passed by the Court permitting the with¬ 
drawal must be read with the application on which 
it was passed and must be construed as giving per¬ 
mission to the plaintiffs to file the suit. [p. 1005, col. 

L] 

Keeiangoti Narayana lantri v. Nagappa, 44 Ind. Cas. 
889; 84 M. L. J. 616 and Golam Mahmed v. Shibendra 
Pada Banerjee, 35 C. 990 at p. 995; 12 C. W. N. 893, 
referred to. 

First appaal from the decree of the 
District Judge, Ludhiana, dated the 1st 
June 1914. 

Bakhshi Teh Ohand and Mi. Mukani Lai , 
Part, for the Appellants. 

Lala Moti Sagar t R. S., and Bhagat Qobin l 
Das, for the Raspondents, 

ORDER—The plaintiffs are first •ousins of 
Ganri Shankar, a Bari Kbatri of the town 
of Jagraon in the Ludhiana District, who 
died on the 1st February 190d, and the 
defendants are hia widow, daughter, daugh¬ 
ter's son and «en-indaw« The plaintiffs 


allege that Gauri Shankar’s widow, A/wiam* 
mat Kiehen Devi, defendant No. 1, is 
wasting the property left by her husband, 
and las given some of it to her son-in-law, 
Rattan Ohand, defendant No. 4, and they ask 
for the appointment of a Receiver for the 
management and proteotion of the property, 
for the issue of an injunction to Musammot 
Kiehen Devi, and for a declaration that the 
alienation whiah they allege she has made in 
favour of Rattan Ohand shall be void as 
agairsi them. They allege that the entire 
property is ancestral and that seme of it 
belorged jointly to them and Gauri Shanker. 
They olaim a right to restrain ifusammat 
Kiehen Devi from wastirg and alienating 
the property on two grounds, (1) that by 
onstom they are entitled to inherit the 
property cn Musammut Ki§f en Devi’s death 
to the eiclusioD of her daughter and daugh¬ 
ter’s son, and (2) that Gauri ShaDker made 
a Will by whieh he declared that the plaint¬ 
iffs would be his heirs after Musammat 
Kiehen Devi’s death. 

The defendants traverse the plaintiffs’ 
allegation, and maintain that the plaintiffs 
have no locus standi. 

The main issues in the case are on the 
questions of custom and the eieoution of a 
Will by Gauri Shanker. The lower Court 
has dismissed the suit, finding (1) that the 
plaidiffs have failed to prove a suetom by 
which they are entitled to mcceed to the 
property to the exclusion of the daughter 
and daughter's son, and that the parlies are 
governed by Hindu Law. and (2) that the 
plaintiffs have not. proved that Gauri Shanker 
exeouted any Will. The plaintiffs have 
appealed. 

Mr. Tek Ohand, who appears on their 
behalf, has sriticised the proseedings of the 
learned Distriot Judge in sertain respects, 
He has urged that his clients were not 
allowed to inepeot the defendants’ account 
books for which they bad applied, and were 
not given full opportunity of arguing their 
case. Nothing is said, however, in regard 
to these matters in the memorandum of 
appeal, and the only purposes for whioh it 
is contended that the case should be re¬ 
manded are, (1) in order that a commission 
may issue to test the instanses of succession 
mentioned by the defendant’s witnesses, and 
<2) in erder that plaintiffs may be allowed 
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to prodace certain evidence which the lower 
Court has excluded. 

With regard to the first point, a very 
large number of witte ises were produced on 
both sides on the queetion of custom, aud wa 
see' no reason for directing the issue of a 
commission. There is, however, forae in Mr. 
Tek Chand’s contention on the second point. 

In the first place, the lower Court after 
the 1st October 1912 appears to have de¬ 
clined to take evidence as to whether the 
property in dispute was ancestral or not; 
see the plaintiffs’ application dated the *2od 
Ootober 1912 and the Court’s order thereon 
on the 5th October on page 6 : j of the psjisr- 
book. The plaintiffs might possibly succeed 
in proving a custom by which collaterals 
succeed to ancestral property in preference 
to a daughter, but fail to prove a custom 
by which colla 4 erals exclude a daughter 
from succession to non-ances'.ral property, 
and in that event it would be necessary to 
determine which portions, if aoy, of the 
property in diepu'e are ancestral. 

In the second plate, the District Judge 
has refused to take the evidence of several 
witnesses whom the plaintiffs wished to 
examine in regard to the execution and loss 
of the Will; see pages 170 and 171 of the 
paper-book. The plaintiffs had had the 
witnesses lutnmoned and were entitled to 
examine them. Non-service of the sum¬ 
monses was due to the Ooart having given 
intufficient time for tteir being served, and 
not to any fault on the plaiotiffs’ part. 

Mr. Govind Das on bebalf of the defend¬ 
ants poiuts out that the plaintiffs applied 
for Probate of the W»11, bat that after a 
caveat bad been lodged by Gauri Shankar’s 
daughter they withdrew from the application, 
which was consequently dismissed (page 
521 of the paper-b^ck). He argues that 
under O. XXIII, r. 1, Civil Procedure 
Code, the plaintiffs are debarred from suing 
on the basis of the Will after that with¬ 
drawal. % 

We are of opinion that O. XXII f, r, 
I, does not apply to Prebate proiecdingj. 
The provision in section 55 of the Probate 
and Administration Ac‘ that tbe pr cesdings 
in the Court of the District Judge in relation 
to the granting of Probate shall be regulated 
by the Code of Civil Prcosdure -.s qualified 
by the words “si far a3 the circumslaniee 
ot tbe ease will admit,’ 1 It was held in 


Ohellabhii v. Nandubai (1) that a Probata 
application oannot b9 referred to arbitration. 
In Janakbati Thikura : .n v. Oajamni Thakur 

(2) it was held that there can be no dismissal 
of a Probate case in accordance with the 
teims of a compromise between the pro- 
pounder and the objector. la Jugeihwar 
Nath Sahai v. Jjgatdhari f'rasjd (3) the same 
view was taiteD, and it was further held 
that O. XXIII, r. 1, Civil Procedure Code, 
does not apply to an application for Probate. 
Kalyanchand Lalchand v. Sitabii Dhznaia (4) 
which has been referred to by Mr. Govind 
Dass, is not in point, as in that caie Probate 
was refused because the Will was held to 
be not proved, and there was no withdrawal 
from the application for Probate. 

Even if it were held that O. XXIII, 
r. 1, appliep, the plaintiffs would not be 
precluded frera bringing the present claim 
on the basis of the Will. In the statements 
made by them in the Probate proceedings 
on the 23rd Jone 1911, they said that they 
intended to file a regular suit, and asked 
for permission to withdraw from their ap¬ 
plication, by whioh they clearly meant 
permission to withdraw wi‘h liberty to 
institute a suit, for under O. XXfIJ, 
r. ), a plaintiff can withdraw his suit 
without any permission if he does not at 
the same time ask for leave to iaetitute. a 
fresh suit. After the plaintiffs’ statements 
had been taken the Court on the 6ame date 
passed its order permitting the plaintiffs to 
withdraw from the appl'cation, and dismiss¬ 
ing it. That order hae to be read with the 
statements on which ifc wai passed, aud it 
mast be construed as granting permission fta 
th9 pliinfciffd tools a *uit. Keelangoti btarayma 
Ta^iri v. bagappi (5) and Gohm. Mahoned 
v. Shtbsn Ira t'ada Banerjea (6), whioh are 
cited by Mr. Tek Chand in this conaeotioD, 
are in point. 

Mr. Geviud Dae contends that permusioo 
to bring a fresh suit mast be given ia 
express terms, and ha relies on Qhul'im Alt 


(l) 21 B. 335; 11 Ind. Deo. (n s.) 227. 

(2» H7 Ind Uas. 12; 20 C. W-. N. 943; l P. L. J. 
37/, 1 P. L. W. 41. 

(X) 40 Ind. Caa. 315; (1917; Pat. 19 2; 2 P. L. J. 
535; 5 P. Ij. W. 230. 

(4; 23 Ind. Caa. 325; 38 B. 309; 16 Bom. L. B 5. 
<5) 44 Ind. Cos. 839; 34 M. L. J. 515. 

(6; 85 0. 990 atp. 995; la C. Yf. N. 893. 
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Shah v Shahabal Shah (7) and Jita Singh v. 
Hari Singh (8), It ie fcrae that the learned 
Judges who decided Qhulim Ali Shah v. 
Shahabal Shah (7) said in their judgment 
that the permission reqaired by section 3/3 of 
the Civil Procedure Code then in force must 
be given in express terms, but this was an 
obiter dictum , as it was fouud that in that 
particular case not even an implied permis- 
Bion to withdraw with liberty to bring a 
fresh feuit could be inferred from the order 
passed on the application made in the 
previous suit, which was merely an applica¬ 
tion informing the OoDrt of the compromise 
and asking that the suit might be consigned 
to the record room. 

Jita Singh v. Hari Singh (8) is no doubt 
in point and supports Mr, Govind Das’ 
contention, bnt it was a ruling of a Single 
Judge and was based merely on the obiter 
dictum in Ohulam Ali Shah v, Shahabal Shah 

(7). 

It is not stated in Order XXIII, role 1, 
that the permission mentioned therein mast 
be express, and, in our opinion, it is sufficient 
if the grant of permission can be implied 
from tbe order, read with the application 
on which tbe order was made. 

Mr. Govind Das alto contends that per¬ 
mission to withdraw from tbe application 
for Probate with liberty to bring a regular 
Butt could not legally have been granted 
t« the plaintiff?, because there was no formal 
defect in the application and there were 
no sufficient grounds for allowing the plaint¬ 
iffs to institute a suit. But we think that 
it is not open to the defendants to question 
the propriety of the order granting the 
permission, which lias beoome final. Ohhaj.u 
v. Khyali ham (9) is in point in this con¬ 
nection. 

We hold, therefore, that even it U. 
XXIII, r. 1, were considered to be 
applicable, the necsesary permission to bring 
a suit was given to the plaintiffs by the 
order of the *23rd June 1911, and that they 
are entitled to maintain the present suit 
on the basis of the Will. We remand tbe 
case to the Court of the Senior Subordinate 
Judge of Ludh'.ana under O. XL I, r, 
28, Civil Procedure Code, and direst him 
to take the evidence which the parties may 

(7) 3 P. R, 1905, 87 P. E. B- 1905, 13 F. W R. 1906. 

.18) 37 lnd.Cas.128j 97 P. R. 1916; 229|P. W. R. 1916. 

19) 14 Ind. Cas. 175; 9 A. L, J. 376. . 


have to produce on the question which 
portioDP, if any, of the property in dispute 
are ancestral, and also the evidence of the 
remaining witnesses for the plaintiffs men¬ 
tioned in the etatement of tbe plaintiffs’ 
Pleader on thw 27th May 1914 in regard 
to the Will, as well as tbe evidence of the 
witnesses, if any, whom the defendants 
may wish to prodaoe in reply. After 
taking the evidenoe the Senior Subordinate 
Jndgo should return tbe record to this 
Court. 

N. H. 

Oas: remanded. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Degree No. 1264 

of 1919, 

February 6, 1922. 

Present:— Sir N. R. Ohatterjea, Kt., 
and Mr. Justice Pearson. 

BEHARI LAL NANDI and other?—. 

Plaintiffs—Appellants 
te r J us 

NRITYANANDA GH03E and others 
Defendants—Respondents. 

Possession, suit for, on basis of dispossession — Dis¬ 
possession, what is—Evidence of definite acts of owner - 
ship adduced by both parties—Court, if can resort 
to any presumption as to title—Limitation Act (IX of 
1903J, Sch. I, Art. 142. 


There is no dispossession unless there is ter¬ 
mination of the possession of the rightful owner 
followed by the actual possession of another. [p. 
1007, col. 2.] 

Sheikh Sonhur Ali Hazarika v. J. Euttman, 1 0. W. 
N. 277, referred to. 

Where in a suit for recovery of possession of land, 
each of the parties to the suit sets up the exorcise 
of some definite acts of ownership over the lAnd, 
the Court must decide the cose upon the evidenoe 
adduced by the parties without resorting to auy 
presumption as to title. []p. 1003, col, 1,) 

Jones v. Chapman, (i849) 2 Ex. 803 at p. 821; 
J8 L. J, Ex. 453; 164 E. R. 717; 76 R. ft. 794, 

distinguished. ■ 

Appeal against a decree of the Officiating 
Subordinate Judge, Second Court, Hooghly, 
dated the 19th March 1919, reversing that ot 
of the Munsif, Amta, dated the 15th May 

1916. 

FACTS appear from the judgment. 

Babus Mohendra Hath Boy and ManmotSa 
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Nath Roy , for the Appellants, submitted 
that, on the question of limitation, it was 
not enough to say that the defendant 
No. 1 had been in possession. It mast 
be foand that there was an onster of the 
plaintiff by the defendant. The finding of the 
Trial Court is (at page 40 of the paper-bjok) 
that both the plaintiff and the defendant were 
exercising acts of possession. In such a ease 
it lannot be said that the plaintiff was dispos¬ 
sessed. Bro;cndraKishore Roy v. Bharat Ohandra 
Roy [ Saro.ini Ray J (l), Sheikh Sohnur All 
Sazanka v. J, B tit t man {'2,) and the other cases 
•ited by the Trial Court, The possession in 
saoh a case must be deemed to be with the 
plaintiff Jonet v. Chapman (3). 

[Cuattirjea, J.—The finding of the Trial 
Court is not accepted by the Appellate Court 
whieh says the plaintiff was dispossersed in 

1305. J 

I have adduced evidence to show my posses¬ 
sion within 12 years, but the Appellate Court 
has been pleased to disbelieve that. I submit 
in such a case the position is the same as 
if I had auduoed no evidence. Then, having 
regard to the nature of the land, which is 
alluvial, a presumption ought to be drawn 
in favour of the possession of the plaintiff, 
and then it has to bs considered whether the 

a«ts of possession by the defendants constitute 
an ouster cf the plaintiff. 

Further, whatever dispossession there was 
in 1305 was dispossession of a lessee, and that 
•annot be a dispossession of the lessor: 
Sana Sardara v. Kunja Behan Nag (4). 

On the question of a new case being made, 
this is one of these cases where the Court 
ought to allow variance between pleading and 
proof, as there cannot be any surprise to the 
other party. The evidence would be the 
same in either ca?e. The 5th issue is suffi. 

oiently elastic to cover title by accretion_it 

says '‘any other title.” The case of Raja 
Rup Singh v. Rani Baiani (5) is a case where 
the matter was not clearly set out in the 
plaint but was raised in the issues and that 
•was held to be enough, In Motabhoy Mulla 

(1) 31 Ind. Caa. 242; 20 C. W. N. 481 at p. 483; 22 
O. L. J. 283. 

(2; 1 O. W. N. 277. 

(3; (1849) 2 Ex. 803 at p. 821 ; 18 L. J. Ex. 466: i64 
E. R, 7J7;7* E. E. 794. 

(4; 40 Ind. Caa. 271j 26 C. L. J. 636; 21 C. W. N. 

1001 . 

_ T A * b 11 I. A. 149; 4 Sar. P. C. J. 533; A. W. 

N. (1884) 246; 3 Ind, Deo, (n, b.) 902 (P, C,), 


v. Mnl'i Harihar (6) by a mere amendment of 
the pleadings the question could have been 
set out and the parties also went to trial upon 
it, and it was held that the fact that the 
amendment was not made should not debar 
a ooaeideration of the question. In Sree 
Eckowne Sing v. Heeraloll Seal (7) which is 
a converse case to the present, the charge 
was attempted at the appellate stage and was 
hence disallowed. 


On the question of title, the mistake of the 
learned Judge is to think that title by 
acorstion oan be acquired only by the rscass 
of a navigable river. 

Reads from Bengal Regulation XI of 1825, 
section I V , clause 3 ; whether the chur thrown 
up belongs to the Crown (the river being 
navigable) or to a private proprietor (the 
rive being non-navigable), in either case it is 
subject to the rule io clause 1. 

Dr. Dwarka Nath Sitter and Baba Asiran - 
J 2 n Ohatterjee , for the Respondent. —The 
short answer is limitation. 

Previous posssssion is alleged and the 6uit 
is based on subsequent dispossession. There¬ 
fore, Article 142 applies : Mohima Oh under v. 
Moheah Ohundsr (8). My friend did not ex- 
pressly contend that Art. 144 applied, but 
he wanted a presumption to be drawn in his 
favour haviDg regard to the nature of the 
land. But the land was capable of enjoyment 
in the ordinary mode from 1294 and had been 
cultivated up to 130^—refers to plaint para¬ 
graph 6 ; that i9 their case and that is the 
evidence. 

[Ceutterjia, J. — That has bsen disbelieved. 
Baba Mohendra Nath contended that the 
position was the same as if no evidence had 
been given by him.] 

The question is whether the land was 
capable cf being possessed. 

The finding of the lower Court upon the 
question of possession has been displaced. 
There is no suggestion that the question of 
possession was dependent upon the peculiar, 
nature of the land. Such a question might 
arise m the case of land still subject to 


9Q xr T T 39 Bl 3 "i M. L. T. 40?;' 

28 M. L J 589; 13 A. L. J. 629; 19 O. W. N. 713; 21 J 

xr vv aj°J ; J 7 Bom ‘ L> R * 460: 2 L * W - 52 *i 0916) 
M. W. N. 522; 42 I. A. 103 (P. O.). 

r 11 W - a * p - C. 2; 2 B. L. E. P. . 

C. 4; 2 Suth. P. 0. J. 171; 2 Sar. P. C. J. 399; 1 Ind, 
Dee. (n. s.j 48c; 20 E. E. 292. 

47 ?’o 16 , LA * 23 i 6 Sar. P. C. J. 321; 8 
lad. Jec, (n. s.) 312 (P. 0.). 
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incursion of water,bat that is not the case here. 

[Uhattebjea, J,—If the plaintiff adduces 
evidence of possession and that ia disbelieved, 
•an the plaintiff say “I have title, yon mast 
presume possession in my favour ?”] 

I submit not. The plaintiff came to Ooarfc 
with a partitnlar case and direated evidence on 
that. And when that is disbelieved, he 
•annot turn round and say, “Because I have 
title, I am relieved from showing possession 
within 12 years.” The case of Ram Randhu v. 
Kusu Bhattu (9) shows that where there is 
evidence of possession no presumption oan be 
resorted to. Having beceme fit for enjoy¬ 
ment and been cultivated before 12 years 
before suit, this chur land is exactly on the 
same footing as any other land, and no pre- 
sumption can be drawn. 

(Ohatterjea, J m refers to an nnreported 
jadgment delivered by his Lordship on 13th 
January 1922 [since reported: Rakhal Chandra 
Ohosev. Durga Das (10)] and Basanta Kumcr 
Roy v. Secretary of State (11). * 

In this last case Art. 144 applied, the 
defendant bad to establish his title by adverse 
possessicn. Here the party come to Coart 
with the allegation of possession and dis¬ 
possession and that attracts Art. 142. The 
findings are conclusive on this point. 

On the other qneetioD, the Trial Oonrt was 
wrong in allowing a new case, vie., of acore 
tion, to be made. Prayer {ka) of tho plaint 
shows he was claiming title to the land as a 
reformation in'situ There was no issue op 
on this point. Refers to Bree Eckowrie Sing 
V. HeeraloU Seal (7), Eihenchunder Singh 
V. Shamachurn Bhutto (12), Malraju Lukshmi 
Venkayyamma Row v. Venkatadri Appa Row 
(13). The question of accretion was raised 
because 1 raised the que&iioD. That would 
not entitle the plaintiff to make a different 
title from that with which he has come to Court. 
Baba Mahendra Nath Roy briefly replied. 
JUDGMENT.—This appeal arises out of a 
suit for declaration of title to. and recovery 

of possession of, one higha of land, 

(0) 5 0. L. R. 481. 

IQ) 87 Ind. Cas. 073; 20 0. W. N. 724. 

11) 40 Ind. Cas. 337} 44 I. A. 104; 1 P. L. W. 693; 
82 M.S* J. 606; 21 C. W. N. 642; 16 A. L. J. 398; 26, 
C. L. J. 487i 19 Bom. L. K. 4S0; (1917) M. W. N. 482; 

6 L. W. 117; 22 M. L. T. 310; 44 C. 858 (P. C.). 

(12) 11 M. LA. 7; 6 W. R. P. 0. 67} 2 Ind. Jar. 
Cn. *.) 87} 2 Sar. P. C. J. 209; 20 E. R. 3. • 

(18) 69 Ind. Cas. 767; 33 0. L. J. 171; 19 A. L. J. 
97; 40 M. L. J. 144; 13 L. W. 260; (1921) &I.W. N. 
77; 29 M. L, T. 164; 26 C. W, N. 054, 23 Bom. L. B. 
ST13(P.O.), 


The disputed one higha has been found 
to be an aocertoin to another 12 cottas of 
land. The 12- cottas of laud was found by 
the Coart of first instance to belong to the 
plaintiffs. TI 19 lower Appellate Ooarfc, 
however, was of opinion that the plaintiffs 
could not succeed, because they had not set 
np a ease of accretion but bad set np a 
case of re-formation in situ, and he gave 
also other reasons for deciding the question 
of title against the plaintiffs. 

It is unnecessary, however, to discuss the 
question of title as wa think that the finding 
upon the question of limitation disposes of 
the case. It has beeD found by the learned 
Subordinate Judge that the plaintiffs’ suit 
is baried by limitation as they had failed 
to prove possession within 1 i years of the suit. 

It is contended before us on the assump- - 
tion that the plaintiffs are the rightful 
owners, (as it mast b 9 assumed for the 
purpose of considering the question of limi. 
tafcion without deciding the question of title), 
that in order to constitute dispossession of 
the rightful owner by a trespasser, it is 
not sufficient to show the trespasser’s pos¬ 
session but it is also necessary to show the 
cessation of the owner’s possession. Our 
attention ia drawn to a finding of the Court 
of first instance, namely, that “ the nature of 
the disputed land is sach that it is not impro¬ 
bable that for sometime both the plaintiffs 
and the defendant No. 1 used the land, for 
neither party was in actual personal 1 pos¬ 
session and none of the grain-dealers or 
boat*makers or boat repairers who actually 
used the land was in occupation of the whole 
of the land, and as they had but transitory 
interest in the land in their occupation, 
they would not ordinarily question the 
right of entry of another person upon a 
different portion of the disputed land. The 
mere fact that the defendant No. 1 tbrongh 
his tenants did some acts of possession on 
the disputed land would not necessarily 
amount to the plaintiff’s dispossession.” • 

It is true, as pointed out by Banerji, "J, 
in the case of Sheikh Sohnur Ali Hazarika v, 
J. Huttman ( 2 ), that there is no dispossession 
unless there is termination of the possession 
of therightfal owner followel by the actual 
possession of another. 

In the cas 9 of Jones v, Ohapnan ( 3 ) 
Maule, J., observed : — 

“ If there are two persona ia !* field, ‘ 
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eath asserting that the field is hie, and uncultivated lands, and that in the taw of 
cash doing some a«fc in the assertion of the cultivated landr, any such-proof ia often: times 

right of possession, and if the question i?, forthcoming......But it does ■ometimes 

which of those two is in actual possession, happen that neither party to a suit hag 
I answer, the person who has the title is, exercised aby acta of owersbip atr all over 
in actual possession, and the other person the land in question wbiah are - sap able of 
is a tree passer.” • proof; and then in the doubt created by 

Upon the facts a3 found by the Court Buch absence of proof, or of reliable 
of first instance, both parties were in, proof, the Court is obliged to report to 
possession through temporary tenants, each evidence of title, and to presume .that 
exercising acts of possession over different the party who has the title has also th» 
portions of the land for temporary period#, potsassioD. But in the present; ease there 
The learned Subordinate Judge, however,, would seem to be evidence of - at least some 
on appeal has not aooepted that cise for acts 0 £ ownership ; and if bo, it would be 
the plaintiffs. He has considered the esi- right for the Court to deaide the case upon 
dentd addused by the plaintiff and dis- that evidence, so far as the question of poe- 
believed it. He finds * there aan, therefore, Bession is coDcarned, without resorting to th# 
be no doubt that from 1306 at least the proof of title.” 

defendant No. 1 has been in possession on It may be pointed out that the words 
his own behalf.” The suit was instituted "reliable evidonee” "or reliable proof” in tha 
IS years after 1306. .farther on, the learned, decision qoufcad above appear to have been- 
Judge finds that the plaintiffs were disposes*- used in the sense of definite and unequivocal' 
Bed by defendant No. 1. . < acta of ownership wbiah aan be aated upon* 

It is contended, however, that even if the because Ihe le&rned. Judges - observed: "But 
plaintiffs’ witnesses were disbelieved, the in the present ciee there would seem to be 
learned Judge ought to have,tonsidered whe- evidenoe of at least acme aate of ownership”: 
ther the evidence of the defendants as to. the matter was before thiB Court in seeond 
poeseeeion was such as to constitute ouster of, appeal and .this Coart directed the lower 
the plaintifff, having regard to the character Court to detide the cate upon the evidenoe of 
of the land and the nature of pcssercion said, possession. This Court in second appeal toe Id 
to have bean exeroised, and, if not, whether cot possibly express any opinion whether 
there was not any presumption in favour .the evidence was "reliable” in the sense 
of the rightful owner. J i tbat.the evidence could ba believed. * 

But the case; of the plaintiffs themselves ,• ; In the present case the land - -was not 
was that before 1310, the land was aobually in jungle land, and although uncultivated sub- 
the cultivation of their tenants, that in 1310 sequent to 1310, it was the cafee of both 
there was a surrender and that subsequently parties that the lapd was let to grain-dealers 
the plaintiffs were in possession by lettiDg out and f^ p the purpose of boat repaire and.other 
the land to grain-dealers aud for the purpose acts, and, as stated above, the finding, of. the 
of boat repairs and other acts.;The plaintiff’^ Court of fiftl instance that both parties 
ease, therefore, was not that the land was exercised paagesaion/by letting out small and 
incapable of enjoyment though the land was, different portions of the land to. different 
not cultivated. The defendant’s case waa tenants for temporary periods has not been 
that, he was in continuous possession of the accepted by the Court of Appeal below, 
entire land (as part of his gerna) through .We think, having, regard to the definite ’ 
tenants. If, therefore, according to bothj findings that tbe plaintiffs were dispossessed 
parties, definite acts of ownership were ex- by the defendants, and that tbe defendants 
ercieed over tbe land the Court must decide have bsen in possession (by wh^th tre tbirjk 
the casp upon the 6videnoe adduced by the, was meant exclusive possession) for a period 
parties without raeorting to any presumption, of 16 years before the suit, the anil, must ba 
In tbe case of Bam Bandhu^v. Kusu Bhattu, held to be barred by limitation* J 

( 9 ) Garth, C. J„ observed : “As long as reli- The appeal accordingly fails and ia dil- 
able evidence of acts of ownership is forth* missed with coete, 
coming, there is no difference between the b, & R, n. 

proof of poEseesion in the ease of jungle or • Appeal dcmifccd, *. , 
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Acceptance —Conditional acceptance—Contract 

—Clause in indent authorising sale of goods after 
notice—Reference to arbitration — Arbitrator’s juris¬ 
diction to decide questions ot law and fact on which 
his jurisdiction depends—Arbitration Act (IX of 
18 —Contract Act (IXof 187 -) t 8. 33 —Contingent 
contract—Uncertain future event. 

An importer of pioce-goods accepted an order 
“subject to revision and confirmation by mail if 
required.” It was established by evidence regarding 
the ordinary course of business that the words “if 
required” in the said condition meant “if required 
by some telegraphic mistake between England and 
India for which neither of the contracting parties 
was responsible”: no such mistake occurred : 

Held, that there was a complete and binding 
contract. 

First Appeal No, 438 of 1917, decided on December 
2, 192a, distinguished. 

Per Piggott, J, — A special clause in an indent, which 
provides that, in the event of buyer’s failure to 
accept the seller’s draft and to pay it at maturity, 
the importer can sell the goods by public auction, 
after due notice, and claim the difference between 
the selling price and the contract price, doe3 not 
bar a reference to arbitration until goods are sold by 
public auction after notice. 

An arbitrator can interpret such a clause and 
decide that its non-compliance does not bar a claim 
for damages. 

Per Wuis/i, J. —The decision of the question whe¬ 
ther there has been a completed contraot so as to 
bind the parties to submission in writing, does net 
reBt with arbitrators Questions of fact and law, 
upon which the jurisdiction of arbitrators depends, 
are for the Courts. A Sashil Chandra Das v. 
Sakhamal Bansidhar, *0 A. L. J. 377; 4 U. P. L. H. 
(A.) 69; 44 A. 472 487 

ACCOUnt, suit on—Continuous account — Test — 
Cause of action, xvhen arises —Sait on cross-contract. 

If the items in an account are so connected 
together that it appears the dealing is not intended 
to terminate with one contract, but to be continuous, 
so that one item if not paid shall be united with 
ftnothor and form one continuous demand, the whole 
together formB but one cause of action and cannot 
be divided. 

An amount due on a contract and cross-contract in 
any case, is not payable until the due date, because 
the effeot of a cross-contract is to fix the liability for 
the due date. S Firm of Lilaram Madhawdas v. 
Firm of Hussainbuoy Karimji, i6 S. L. R, 2U7 44 

Acknowledgment of barred debt—Implied 
promise to pay. See Contract Act, s. 2 5 (3)$298 


Acts-General. 

Act 1856—XV. See Hindu Widow’s Re-marriage 

Ac T 

— 186U—XLV, See Penal Code. 

- 1863—XX. See Religious Endowments Act, 

- 1865—III. See Carriers Act. 

- 1869—IV. See Divorce Act. 

- 1870—VII. See Court Fees Act. 

——' 1871—IX. See Limitation Act. 

- 1872—I. See Evidence Act. 

- 1872—IX. See Contract Act. 

■ - 1877—1. See Specific Relief Act, 

—— 1877—XV. See Limitation Act. 

—— 1878—VIII. See Sea Customs Act. 

— 1878—XI. See Arms Act. 

- 1879—XVIII. See Legal Practitioners Act. 

- 1881—V. See Probate and Administration 

Act. 

- J882— II. See Trusts Act. 

- 1882—IV. See Transfer of Property Act. 

- 1682—V. See Easements Act. 

- 1882—VI. See Companies Act. 

— 1882—XIV. See Civil Procedure Code. 

- 1887—IX. See Provincial Small Cause 

Courts Act. 

— 1890— VIII. See Guardians and Wards Act. 
- 1890— IX. See Railways Act. 

- 1694—I. See Land Acquisition Act. 

- 1898—V. See Criminal Procedure Code. 

- 1899—11. See Stamp Act. 

— 1899—IX. See Arbitration Act. 

—r 1907—III. See Provincial Insolvency Act. 

— 10U8—V. See Civil Procedure Code. 

— 1008—IX. See Limitation Act. 

- 1908—XVI. See Registration Act. 

—» 1609—III. See Presidency Towns Insolvency 

Act. 

- 1913—VI. See Mussalman Wakf Validating 

Act. 

— 1914—III See Copyright Act. 

— 1918— VII. See Income Tax Act. 

— 1918—IX. See Indian Soldier’s (Litigation) 

Act, 

— 1919—X. See Excess Profits Duty Act. 

— 1920—V. See Provincial Insolvency Act. 

Acts—Bengal. 

— 1847—IX. See Bengal Alluvion and 

Dildvion Act. 

— 1870—VI. See Bengal Village Chaukjdari 

Act. 

_ 1884—III. See Bengal Municipal Act. 

— 1886—VTII. See Bengal Tenancy Act. 
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Acts—Bengral — concld. 

Act 1913—III. See Resg\l Public Demands 

Recovery Act 

— - 1920— III. See Calcutta Rent Act. 

Acts—Bombay. 

— — 1S76—X. See Bombay Revenue Jurisdiction 

Act. 

—■ 1878—V. See Bombay Abkabi Act. 

— 1879—V. See Bombay Land Revenue Code. 
- 1*79—VII. See Bombay Irrigation Act. 

1 1879—XVII. See Dekkhan Agriculturists’ 

Relief Act, 

- 1880-1. See Khoti Settlement Act. 

~ 1888 -III. See City of Bombay Municipal 

Act, 

— 1918—11. See Bombay Rent (War Restric¬ 

tions) Act. 

Acts—Burma. 


— 1876—11. See Lower Burma Land and 

Revenue Act. 

Acts—C. P. 

— ■ — 1898—XI. See C. P. Tenancy Act. 

— 1917—II. See 0. P. Land Revenue Act. 

Acts—Punjab. 

— — 1872 —IV. See Punjab Laws Act. 

—1884—XVIII, See Punjab Couhts Act. 

-- 1887—XVI. See Punjab Tenancy Act. 

■ ■“ 1887— XVII. See Punjab Land Revenue Act. 

— 1900—I. See Punjab Limitation (Ancestral 

Land Alienation) Act. 

— 1905— -II. See Punjab Pre-emption Act. 

— 1911—III. See Punjab Municipal Act. 

- 1913—I. See Punjab Pre-emption Act. 

*- 1918— II. See Redemption of Mortgages 

(Punjab Act. 

— ■ 1914—I. See Punjab Excise Act. 

— 1918—VI. See Punjab Courts Act. 

Acts-U. P. 

— — 1869—I. See Oudh Estates Act. 

— 1901—II. See Agra Tenancy Act. 

— “ 1916— II. See U. P. Municipalities Act. 

Regulations. 

1819 II, See Bengal Land Revenue 

Assessment ^Resumed Lands j 
Regulation. 

m i — 1819— VIII. See Bengal Patni Taluks 

Regulation. 

— 1626—XI. See Bengal Alluvion and 

Diluvion Regulation. 

- - - 1672— III. See Sonthal Paroanas Settle¬ 
ment Regulation. 

Statute. 

1916—(6 & 6 Geo. V, C. 61). See Government of 

India Act. 


Adoption t direct evidence of, if necessary. 

It is not necessary to produce direct evidence of 
the fact of an adoption; where it has taken place 
long since and where the adopted son has been 
treated as such by the members of the family, and 
in publio transactions every presumption will be 
Blade that every oiroumetance has taken place 


Adoption — concld. 

which is necessary to account for such a state of 
things as is p-oved or ad pitted to exist 
Jagaxnath Marwari v. Chandni Bibi, 34 C. L. J. 

432. 26 C. W. N. 66 31 

Adverse possession as between co-sharers 

—Joint property—Rights of co-tenants—Possession of 

one co-tenant, when adverse to others. 

In order to establish adverse possession as 
between co-sharers, there must be evidence of an 
open assertion of a hostile title by one of them to 
the knowledge of the others; mere non-participation 
in the profits by one party and exclusive occupation 
by the other is not conclusive. 

If possession may either be lawful or unlawful, 
in the absence of evidence, it must be assumed to be 
the former. 

Possession is never considered adverse, if it can 
be referred to a lawful title. 

Every co-tenant has the right to enter into and 
occupy the common property and every part there- 
of, provided that in so doing he does not exclude his 
fellow tenants or otherwise deny to them some right 
to which they are entitled as co-tenants ; and they 
on their part may safely assume, until something 
occurs of which they must take notice and which 
indicates the contrary, that the possession taken 
and held by him is held as a co-tenant, and is in 
law the possession of all the co-tenants, and not 
adverse to any of them. 

But one co-tenant may oust the others and set 
up an exclusive right of ownership in himself, and 
an open, notorious and hostile possession of this 
character for the statutory period will ripeu into 
title as against the co-tenants who were ousted 

In order to render the possession of one co-tenant 
adveise to the others, not only must the occupancy 
be under an exclusive claim of ownership, in denial 
of the rights of the other co-tenants, but such 
ocoupancy must have been made known to the other 
co-tenants, either by express notice or by such open 
and notorious acts as must have brought home to 
the other co-tenants’ knowledge of the denial of 
their rights. 

f'o comprehensive formula can be framed to test 
whether the possession of a co-tenant in a particu¬ 
lar case is adverse to the other co-tenants. But the 
evidence to show adverse possession by one co- 
tenant must be much clearer than betwpen strargers 
to the title, and the hostile intent of the co-tenant 
in possession must be shown by unequivocal 
conduct. I- Jag an nath Marwari v. Chandni Bibi, 

34 O. L. J. 432; 26 C. W. N. 66 31 

• — Joint collection of rent — Failure to deliver 

share , whether amounts to assertion of hostile 
title. 

In cases of joint collection of rent, the failure 
of one party to deliver to the other his share of the 
rent cannot be held to amount to an assertion of 
adverse title or to dispossession until it is shown 
that the other party’s title was definitely denied. 
Pat Kuldjp Singh v. Ham Sewak Singh 7b5 

- Land subject to destructive action of ricer — 

Diluvion and re-Jormation—Conditions to be 

fulfilled. 

The question of the acquisition by adverse posses¬ 
sion of title to property which is subject to the 
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destructive aotion of a river should bo investigated 
on the basis of when diluvion commenced, and 
when re formation took place, and the person setting 
up such a title must prove, either that he. had by 
adverse possession acquired such title since the date 
of re-formation and before the commencement ot 
litigation, or that he had acquired such title to tho 
extinction of the title of the true owner before the 
date of the diluvion. C Jocendra Nath Saha . v . 
J AGADINDRA NATH Bot, »4 O. L J. 1»8 170 

_ Mortgaged land-Possession, when adverse. 

'In case of mortgaged land there can be no ques¬ 
tion of adverse possession unless the party claiming 
adverse possession had come into possession not 
only against the mortgagor but also against the 
mortgagee B Vinayak Kesbay Gulve n. Bala 
Shivham Hisgnx, '4 Bom. L. R. *61 1 
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— _— Mortgagee acquiring rights o) co-mortgagor 

■ Knowledge of other co-mortgagor— Redemption, ngh 

■ tf in the equity of redemption 

from one of two co-mortgagors and ol * ,m8 J° £® 
in possession as owner to tie knowledge of the 
other co-mortgagor, the right of the 
to redeem his share will be extinguished after 
twelve years But if the co-mortgagor is not 
acquainted with the purchase of the equity of 
redemption from the other co- mortgagor, time will 
rr^/nTt him in favour of the mortgagee who 
has purchased B 1 shram Gclaubusain u Mongers 

Balku, y<* Bom L. R. 2*7 . . 

Afrency, conlrocl o f~ Custom turning agent into 
outrag.au,-Right of resale-Re-'ale. when 

‘hB C «Bdo°r4 r right of re-sale does not arise until 

the date fixed by the contract has expired. If tn 
‘prope r ha. undoubtedly passed and the rea date 
for paying the balance of purchase-money and for 

delivery of the artiole has not arrived the re-sale is a 
b"of contract entitling the vendee to repudiate 

the transaction. . , . _ „ of 

: The suggestion that an agent, being a medium 

communication between two parties without the 

oons ut of his p.incipal or without a term in his 

cent, act authorising him to do so, which >s the same 

thing, can turn himself iuto a principal and use his 

principal’s money and the advantages which he^as 

obtained from his position as agent, to make a pro 
for himself, is unheard of and outrageous^ Such 
custom is unreasonable, even inipossible as a matter 
of law in a contract of agency A Kishori Lal y 
Jiwan Lal, 4 U. P L. B. (A.) 69 

.°S.£n £ 

mortgage-debt whether enforceable-Contract 

VS here Tm^rtgage being in con- 

travention of the provisions of the Agra^ Tenan y A 
hny person’ll covenant entered into by ? 

and embodied in the mortgage-deed, to pay the 
feorigage-debt in the event of the mortgage being 
held to be Invalid, is also unenforceable, aetoenfoice 
such an agreement would be con rary g AR 

visions of section V4 of the Contrac . 4p g 

P&asap u Sheo Gobi»P, 20 A. L. J- 3 » 793 


Agra Tenancy Act—ooncid. 

_s. 164(2 )—Profits, suit for—Negligence 

of T ambardar neither alleged nor proved - Decree , 
whether to be based on gross rental or actual 
collection-Mixed question ot law and fact— 
Negligence—Presumption- Proof. 

In a suit for profits brought by a co-sharer against 
a {ambardar, if no negligence is alleged or proved 
agaiDSt the lambardar within the meaning of seotion 
]b4 2 of the Agra Tenancy Act, a decree can bo 
riven on the actual collection and not on the gross 

O 

rental. . _ . , ... 

The question whether the lower Court was right 

in giving a decree on the basis of gross rental is a 

mixed question of law and fact. 

The faot that a large portion of the demand for a 
certain year remained uncollected does not neces¬ 
sarily lead to the inference that tho balance would 
not be recovered in subsequent years and that the 
deficit in that particular year was due to the negli¬ 
gence of the Lambardar. Evidence must be given 
before such an inference can bs town. A J.MI 
Ram v. Kacnsilla, 20 A. L. J. 313; 4 U. P. L. B. (A.) 

160 7™ • 

Agreement to give in adoption—Consideration 
Annuity, promise of — Agreement, validity of. 

Where the consideration for an agreement to give 
a boy in adoption, is a promise to pay to the 
parent of the boy an annuity, s“ ch P™“‘“’ “ 
sufficient to invalidate the agreement. B Nar^ar 
Laxman Cuandavadcar v. Gopaprao Trir«£ 
PoAKnAVADKAR, 24 Bom. L. R. 414 

Alluvial accretions— Title—"Gradual, sloio 

and imperceptible," meaning of—English rule - 

The recognition of title by alluvial accretion is 
largely governed by the fact that the latter is due 
to g tbe normal aotion of physical forces and the 
different conditions of Indian and English rivers 
are such that what would be abnormal and almost 
miraculous in the latter is normal and common- 

Tdftee in the former. . 

Even if the test of "gradual, alow and imp**- 

oontiWa” according to the English rule is applied 

tosuci accretions, it should be borne in mind that 

riow sod imperceptible are only qual.Bcal.on. of 

the word ’gradual’ and this word with its qual.fi- 

cations onb defines a test relative to the conditions 
cations j ie d p C Skcritaby os State 

V RAJA OF V.Z.ANAOABAM, bO M. L. T. 112; 
oa n W N 3*. 15 L. W. 369; 42 M. L. J. 689, 20 
1° L- L 436, 36 0. L. J. 463; 45 M. 207; (1922) M. 

Annpal. Civil —Appellate Court, whether can 
A ?ahe chance of 'acts Tnce institution of suit-Buit 
. for declaration— Dispossession of plaintiff during 
'dtnev of suit— Possession, decree for. 

An Appellate Court can take cognizance of matters 
have happened after the institution of 

the tuRfor the purpose of moulding the relief that 

a party is entitled to, provided it is not based on a 

_JL title which accrued after the action. 

Plaintiff, who was in possession of a certain house, 
' a suit for h declaration of his title in res- 

b * During the pendency of the matter m the 

' del ate S5, the plaintiff was formally ousted 
Appellate » wft .*hirde of the house ander 

in order of'a Court passed in certain partition pro- 
“ dtogs. The Appellate Court, after the neoes. 
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Appeal, civil—coutd. 

sary ameudment in the plaint, granted the plaintiff 
a declaration in respect of the one-third of the 
house of which he was in possession and gave him 
& decree for possession in respect of the remnining 
two-thirds : 

Held, that the Appellate Court was justified in 
adopting this course. L Taka Chand t\ Annur, 

A ba d 894 


- — Court Fees Act ( VII of 1870,1, s. 7 

cl. (ix), Sch. /, Art. 1— 'Suit,’ whether excludes 
•* appeal ” — Mortgage—Foreclosure and redemption 
suits — Court-fee payable on memorandum of appeal. 

Court-fees are payable not on suits or on appeals 
but on documents which are filed, exhibited or 
recorded in Courts in accordance with section 6 of 
the Court Fees Act. 

The provisions of section 7 of the Court Fees Act 
are applicable equally to appeals as to original suits 
and the word ‘suit’ in section 7 of the Act is not 
used in contradistinction to the word ‘appeal.’ 

A reference to section 17 of the Court Fees Act 
shows that the word "suit" is not used in tho Act in 
contradistinction to “appeal ” 

It does not, however, follow from this view of the 
law that where plaints are chargeable under clause 
(ix) of section 7 read with Art. 1 of the First 
Schedule of tho Court Fees Act the memoranda of 
appeal filed against decrees passed in such suits are 
invariably chargeable in the same manner. 

A suit may change its nature in appeal and though 
the original suit may be for redemption or fore¬ 
closure there may be no question raised in appeal as 
to the right to redeem or foreclose and the appeal 
may be merely in respect of the amount which the 
Court of first instance has held to be payable. In 
such a case the suit in appeal would clearly not be a 
Buit falling within the provisions of clause (ix) of 
section 7 and the amount or value of the subject- 
matter in dispute would not be computed in accord¬ 
ance with the provisions of that clause but would 
be a specified sum, the i ourt-fee payable on whioh 
would be ad valorem, in accordance with the pro¬ 
visions of Art. 1 of Schedule I of th* Act. 

If a suit for redemption or foreclosure is 
dismissed, the Court-fee payable by the plaintiff- 
appellant on his memorandum of appeal ought to be 
computed in accordance with the provisions of 
clause (in) of section 7 of the Court Fees Aot, that 
is according to the principal money expressed to be 
scoured by the instrument/ of mortgage. 

If a suit to redeem is decreed and the defend¬ 
ant-appellant merely challenges the right toredeem, 
the Court-fee payable on the memorandum of appeal 
ought «Uo to be computed in, accordance with the 
provisions of clause (ix) of section 7 of the Court 

+ suit to redeem or foreclose is decreed 
and the plaintiff or the defendant in appeal merely 
challenges the amount to be paid or received with¬ 
out questioning the right to redeem or foreclose, the 
Court-fee payable on the memorandum of appeal 
will be on the subjeot-matter in dispute, that is, on 
the additional amount claimed ox the amount in 
. respect of which the appellant seeks to avoid 

liability. 


Appeal* Civil — contd. 

Where in a foreclosure suit a deoree is passed 
for a certain sum in default of payment of which 
within a fixed time the property shall be fore- 
closed and the defendant in appeal denies the 
plaintiff’s right to foreclose on the ground that he 
is not liable to pay any portion of the sum decreed, 
the Coart-fee payable on the memorandum of appeal 
ought to be calculated ad valorem on ♦he subject- 
matter in dispute according to Art. • of Schedule I, 
that is, on the amount of the decree the payment of 
which the defendant by his appeal seeks to avoid. 

Where a decree is passed for redemption 
on payment of a certain sum and in appeal the 
defendant not only denies the plaintiff’s right to 
redeem but in the alternative claims that if he be 
entitled to redeem lie can do so only on payment 
of a larger snm than that fixed by the Court of 
first instance, the Court-fee ought to be paid on the 
relief which is liable to pay the higher fee; on the 
former the fee would be oomputed in accordance 
with the provisions of olanse (ix) of section 7 read 
with Art 1 of Schednlo I and on the latter the 
Court-fee would be ad valorem on tho difference 
between the amount found due by the lower court 
and that claimed by the appellant. O Sangat 
Hakbsh Singh v . Rawat Dijdko Bakh9h Singh, *'5 
O. C. 30 968 

- Finding of fact—Appellate Court t 

duty of. 

Although a Court of Appeal ought not to differ 
from a Trial Court on a finding of fact in the 
absence of strong and weighty reasons for doiog so, 
yet it has certain responsibilities, and in a proper 
case it will examine the evidence with a view to 
seeing whether Judge of the Trial Court in giving 
judgment has not misdirected himself. Pat 
Ohandrama Kcer v. Ramoayan 57 

■ “ Ground not taken in memorandum 

of appeal , whether , and when permissible. 

Although an appellant may, with the permission 
of the i ourt, be heard on grounds not taken in the 
memorandum of appeal, this should ordinarily not 
be allowed after the period of limitation for appeal 
has expired, i. Jiwan Shah v. Fatbh Bmi, a L. L. 
J. 165 44 

-insufficiently stamped—Mistake—. 

Court, when will not extend time to pay proper fee. 
See Court-fks J 3 Q 

-- Memorandum not stamped even 

according to appellant's oitm valuation—Extension 
ef time—Poverty and ignorance of law—Rejection of 
vlaint — Decree—Appeal - Court-fee. 

The plaint in a suit for possession of land, assessed 
to fluctuating land revenue was rejected on nd 
January I9i7 on the ground that the plaintiff, who 
had paid Court-fee cn ten times the land revenue, 
failed to pay Court-fee op the market value of the 
land within the period allowed by the Court. An 
appeal against the order of rejection was preferred 
on 21st March 19l7 on a stamp of Rs. 2. The 
memorandum of appeal was returned ai insufficiently 
stamped but it was re-filed without making good the 
deficiency. On 7th une 9l7 Court-fee was peid on 
ten times the land revenue and at the hearing the 
appellant's poverty and ignorance of law were 
invoked as grounds of failure to m*ke up the 
defioienoy: 
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Held , (1) that no valid memorandum of appeal 
was presented within the period of limitation pro* 
scribed for the appeal inasmuoh as the appellant 
had not paid Court-fee even on ten times the land 
revenue whioh was his own valuation of his claim; 

(2) that the pleas of poverty and ignorance of 
law were not well-founded as it was the appellant’s 
duty to pay the fee at least on the valuation whioh 
he had himself placed upon his claim. 

An order rejeoting a plaint for non-pry meat of 
deficient Court-fee, amounts to a decree, and a 
memorandum of appeal from such order must bear 
an ad valorem stamp L Sftahu i\ Bakri, 3 L. L. .1. 

237 901 

1 — ■ Memorandum of appeal dismissed 

for deficiency of Court-fee — Appellate Court’s 
order, if appealable—Court-fee payable on memo¬ 
randum of first appeal. Sec Civil Procedure Code, 

s. 141 225 

memorandum of, registered — 


Bejection—Dismissal. See Civil Procedure Code, 

s. 144 225 

. —— ■ ■ . Party not aggrieved, whether can 


appeal. 

Plaintiffs father deposited a certain sum with 
a Bank in the joint names of himself and one D. 
payable to ‘either or survivor’. He subsequently 
made a Will devising his property of every descrip¬ 
tion to the plaintiff and died before the period of the 
deposit had expired. Plaintiff obtained Probate of 
the Will and sued the Bank and D. for a declaration 
that the deposit belonged exclusively to the 
deceased and that the plaintiff was entitled to 
reoeive it ou maturity as the exeoutor of the deceased. 
D. did not appear, but the Bank resisted the suit. 
The suit was eventually decreed. The Bank appealed 
impleading D. also as a respondent to the appeal. 

Held , that the Bank had no locus standi to prefer 
the appeal, inasmuch as its position was merely that 
of a stake holder and it was not iu any way pre¬ 
judiced by the deoree passed in favour of the 
plaintiff. L Allahabad Bank, Ltd., Delhi w. 
Mrs. Lena Macdonald ok Delhi 868 

- , Second- Finding of fact. See Specific 

Belief Act, 8. 42 152 

———— ——— Finding of fact 

A finding that time is or is not of the essenoe of 
a contract is a finding of fact and cannot be assailed 
in second appeal L Fazal Ilahi v. Imperial 
Chemical Co , Delhi I p7 

- - - Finding of fact —Erroneous finding 

bated on evidence — Finding, ichether may be con¬ 
sidered as no finding in fact—High Court, power of, 
to interfere. 

The High Court will not, in second appeal, inter¬ 
fere with an erroneous finding of fact arrived at by 
AH Appellate Court, if th»t Court had before it evi¬ 
dence in support of the finding Nor can the finding 
in such a case be looked upon as amounting to no 
finding at all. L Bhagwan Singh v. 

Singh, 3 fc, L J. 4(i9 43 p 

■ - Finding of fact—Erroneous vww of 

• law—Finding inconsistent with facts established— 
■ High Court , power of, to interfere 
Where the finding of an Appellate Court proceeds 
upon an erroneous view of the law, and is inoonsist- 
flt the facts accepted by that Court as 


Appeal, Second— conoid. 

established the High Court will interfere to set 
aside the finding A Sahal Singh u. Salik Ham 
Singh, 20 A L. J. 473; 4 U P. C. B. (X.) ua c7 

----Finding 0/ fact — Pcdigroe, finding 


as to 


A finding of fact, such as a pedigree set up by the 
plaintiff which is based on evidence, can Dot be 
challenged in second appeal. O Niamat A lid. 
Asmq Ali, DU. L J. 127 803 

-* - Finding of fact, when will be inter¬ 


fered with — Parties, duty of. 

A finding of fact cannot be interfered with in 
second appeal, unless it can be shown that there 
was no evidence to support it. If either of the 
parties raise the point that there is no evidence 
to justify the finding, it is their duty to place that 
evidence on the record, to enable the Court of 
second appeal to decide the question, and not 
merely to rely upon certain references thereto in 
the judgments of the lower » ourts Pat Grant, 
VV M. 1 > Eklal Jha, ■ P. I.. T. :i* r> 49 

- - — - —— Finding of ownership—Finding of 

fact 

A finding that a certain person is or is not the 
owner of a certain property is a finding of fact and 
cannot be assailed in second appeal O Abdul 
Bazza<i v. Muhammad Hajjam, O 1- J. 131 7 • 7 

-— — - Hindu joint family - Question of 

jointness—Question of fact, when 
A decision whether persons form a nindu joint 
family or not is ordinarily a question of fact, when 
the correct legal principles on which the point 
should be decided have been appreciated, and as 
such cannot be assailed in second appeal. L, Maya 
Wanti v. Ishar Singh, 3 L. L. J. 562 7b9 

--, memorandum of, unaccompanied 

by First Court’s judgment —1 resentation, validity 
of. See Civil Procedure Code, O. XLll, as 
amended bt High ‘ ourt 67 0 

-- — Misreading of evidence —Miscon¬ 
struction of document not relating to title — Point 
0 / law. 

'J he misreading or mieconstiuction of documents, 
not documents of title, is not a point of law whioh 
would jusiify interference in second appeal. Pat 

Mahabir Misses v a so Kuer 425 

-- — ■ New point. 

A point in respect of which no issue was framed 
in the Trial • oui t. uud which was not argued in the 
first Appellate (’ourt, cannot be raised in second 
appeal C Natajan Ali v. Midnapobe Zamindaby 
Co Ltd. 7 70 

- - Point not raised in first appeal— 

Abandonment. See Civil Procedure code, s. 11 


Question of law, new. 


A new point can be raised for the first time in 
second appeal provided it is purely a quostion of 
law whioh arises out of the findings of the Courts 
below and is not affected by aay facts outside those 
findings. L Diwan Chanp v. Bishin Das, 2 L h J. 
255 919 

Appellate Court— Admission of document , 
objection to —Objection not taised before Trial Court 
—Evidence Act (I of 18727, 03 -Document 

admitted as secondary evidence by Trial Court — 
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Appellate Court , whether may question its admissi¬ 
bility. 

v hen a copy of a document has been admitted 
in the Court of first instance without any objec¬ 
tion, the Appellate Court is not entitled to allow 
any objection to be taken to its admissibility at 
the appellate stage. 

'A here a document is admitted as secondary 
evidence by the Trial ' ourt, that is to say, it is 
admitted as being a true copv, it is not open to an 
Appellate Court to consider whether in fact the 
provisions of section 6 < of the Evidence Act were 
complied with or not when it was admitted and 
the Court is not entitled to take evidence offered 
to prove that the document is not a true copy 
of the original. Pat » amlocfan M issra v. 
Harinath Missra, 3 P. L T. 397 6 2 8 

-, judgment of, based on inaccuracies—High, 

Court, power oj, to set aside - Irbitration—Revision 

— High Court, when, will interfere. 

The judgment of an Appellate Court which is 
based entirely upon inaccuraci-s or misunderstand¬ 
ings is vitiated thereby, and cannot be upheld 
by the High Court s »nd although the 
High Uouit is reluctant to interfere on revision in 
arbitration cases, it will nevertheless do so m the 
event of such gross and material irregularities. 1L 
Kksar Maf.-Shankar Das v. Hcka.m Cha>d-Badri 
Nath, 2 L. L. .T. 681; 69 P. L. R. \W2 26J 

Appropriation of payments — Contract 

Act (IX of *7 ), os M» f h — Appropriation towards 
principal or interest Civil Procedure Code (Act V 
oj y-8;, *. 5 , 0. XL, r . \ — Alortyage-dcree— 
Pecree-holder entitled to sell property—Receiver, 
whether can be appointed. , 

Id the absence of an agreement to the ccntraiy, 
payments made in satisfaction of a decree should 
be appropriated first towards the interest and the 
balance, if any, should be credited towards the 
principal 

V he r e under a mortgage decree the mortgagee 
is entitled to sell the mo*tgage property, a ( ourt 
should not, on the application of the judgment- 
debtor, appoint a Heceiver under Order Xl , rule J, 
Civil 1 rocedure f ode 

Section ft- of the Civil Procedure Code merely 
prescribes the mode in which a decree-holder may 
seek execution of his decree and dees not give the 
judgment-debtor a right to apply for the appoint¬ 
ment of a Heceiver Pat Mokhtar Ahmad v . J-ibi 
B/himunnisa Begdm, «1922> J at. 66 606 


Approver, statement of, as to his accomplices — 
* Corroboration, necessity of—Corroborative statement 
made after long delay, reliability of. 
r The statement of an approver as to who were his 
accomplices must bo corroborated by reliable 
evidence before it can form the basis of a conviction. 

Where the corroboration offered is the statement 
of two men vrho apparently knew something about 
the matter from the very beginning but refused to 
make ax>y statement until the third day of the 
.Police investigation, the statement must be regarded 
with suspicion and as not sufficient corroboration. 
L. v. Emperor, 2 L- L. J. 2^6. 23 Cb. l» J. *76 


[1922 

. • _ • I 

Arbitration —Private atvari^-Absence of one of 

several arbitrators, \j makes award invalid —Waiver 
—Ltvil Procedure Code (Act V of lwO*), Sen, II, 
para. O. 

Arbitrators must be present during the whole of 
the proceedings and deliberations but it is open to 
the parties to waive the absence of odb of the 
several arbitrators Therefore an award signed by 
ao arbitrator, who was present one day only for a 
short time and did not hear the evidence or take 
part in the deliberations of the remaining arbitra¬ 
tors, is not invalid, if the irregularity is waived. C 
Rama Nath isra v. Ramranjan AIisra 856 

Arbitration Act (IX of 1899) —Contract 

Act IX of 8 i'i\ s 33—Contingent contract— 
Uncertain future event. See Acceptance 487 

Arms Act (XI Cf 1878), S. 19— Marriage 

procession — Public assemblage — Carrying gun 
ivithout license — Offence. 

Accused was convicted under section 19 of the 
Arms Act for carrying a gun in a marriage procession. 
Under the terms of the license, the licensee was 
forbidden to take the gun to a public assemblage, and 
it was contended that a marriage procession was not 
such an assemblage: 

Held, that the conviction was justified, as the 
marnage procession was a public assemblage, be¬ 
cause the moment such a proces ion emerges from 
private premises and goes down the public street, 
it is open t.o the public to join the procession, 
and the procession becomes a public assemblage. 
a Kalyanchand Gopalchand v. Emperor, 4 Bom. 
Ij R. **7: h Ur. L. J. 4r,0 72 ? 

Award without intervention of Court during 
pendency of litigation, whether can be recorded 
as adjustment. See uivil Procedure Code, s m9, 
O. XX 1 l 1 , r. 3 123 

Badnl contract— Agent, if entitled to be 
recouped for loss incurred on behalj of principal —- 
Commission agent— Onus probandi. 

An agent is not entitled to be recouped for loss 
incurred by him on behalf of the principal in a 
bndni wagering) contract. 

A commissi) n agent often enters into transactions 
on his own account and the onus lies on him to 
pr« ve that in a particular transaction he acted as 
agent and not as principal. L Firm Sbib Lal*Bam 
Lal v. Firm Hari Ham-Chhadamx Lal 95t* 

Batwara partition —Pakasht lands—Co¬ 
sharer in possession before partition—In paitilion 
lands allotted to another co-sharer - Co-sluirer in 
possession, whether entitled to remain in possession. 

In all cases of a batwara partition between co- 
proprietors, if the lands are merely the bakusht lands 
of the landlords before the partition, then, in the 
absence of any special arrangement come to between 
the landloids themselves at the time of the batwara, 
none of them has the right to dispute the possession 
of those into whose takhta the particular lands in 
question fall The only exceptions are those which 
are created by law either under the Bengal Tenancy 
Act or under some other provision of law whereby a 
tenancy interest or possibly some other interest in 
land is acquired. 

'I here is no law which provides that merely 
because a co-sharer has been in possession of bakasht 
lands, belonging to himself and his co-sharers, he 
iB, therefore, entitled after Colleotoratelj partition 
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to remain in possession of those lands when they 
are allotted to the takhta of one of his co-sharers 
Pat Qyamuddin Khan i\ Kamyad Singh, 3 P. I». T. 

419 530 

Ben ami —Registered part it ion-deed — Co-sharers — 
Burden of proof Limitation and adverse possession 
—Limitation Act (IX. of 1908J, Sch 1, Arts I4‘-’, 1 *4. 
The burden of proving that the grant of a share 
to a person by a registered partition-deed was 
benami for another lies on tho person alleging it. 

To prove dispossession and adverse possession 
against such person clothed with all the insignia 
of beneficial ownership, very strong and reliable evi¬ 
dence should be required. Limitation against a co- 
sharer does not begin to run until his title is openly 
denied. P C Arad Ali Khan v. Mahmud Ar.i 
Khan, 20 A. L. J. 645: 36 C. L. J. 654; 43 M L. .T. 
104; 31 M. L. T. 9»; 24 Bom. L. R. 951 444 

Benamidar— Suit icr recovery ol possession 
A benamidar can maintain a suit for recovery of 
possession. C Mafizuddin v, Mohammad Islam 

BengraI A lluvlon and Dlluvion Act 

(IX of 1847 ), S. 6 —Land revenue, assessment 
of —Churs and islanls formed in rivers after Per¬ 
manent Settlement-—Bengal Land Revenue Assessment 
(Resumed Lands) Regulation (11 of 3, 

All churs and islands iD rivers flowing through, or 
opposite to, lands belonging to the zemindar is in 
Bengal which have been formed since the Decennial 
Settlements made permanent by Kegulation 1 of 
1793 are liable to assessment under the Bengal 

Alluvion and Diluvion Act 

The intention and effect of Act IX of M7.was 
merely to alter the machinery by which lands gained 
from the sea or rivers by alluvion or dereliction 
were to be assessed, and not to subject to assessment 
any lands which would not have been liable thereto 
under the law in force at the time when, tho Act 
was passed and, accordingly, a question raised as to 
the assessability of churs must be determined by 
reference to t..e pre-exi6ting law and particularly 
to Hegulat«on II of 1819 

The effect of Regulation II of 1819 is to declare 
that all churs newly formed since the Decennial 
Settlement, though upon a river-bed which is 
recognised as the property of the owner of an esta e, 
are to be treated as land gained since the Settlement 
and consequently unsettled at the time J his 
express provision cannot be exoluded merely y 
phowing that the river-bed from which the churs 
have been thrown up was, at the date of Settlement, 
the property of the zemindar and that the Sett e- 
toent was imposed upon the zemindari as a who e. 
The ownership of the bed may determine the pro¬ 
prietary rights in the churs : but property is one 
thing and asseseabilitv is another. The Kegu ation 
* declares in terras that new churs are to be include a 
in the category of unset led lands, and contains 
no 'exception for churn formed upon a river- e 

belonging to a settled estate 

The express provisions in Bection 31 of the 
Regulation III of IK 9- that waste land shall not be 
the subject of an additional assessment when 

brought into cultivation, when contrasted with t e 

provisions of section 3 of the same Regulation as o 


Bengal Alluvion and Dlluvion Act 

— concld. 

nowly formed churs and islands, affords further 
support to the view that the Legislature intended to 
put such churs upon a different footing from the 
waste lands and to make them liable to assessment. 

A river-bed cannot be treated as waste land so as 
to come within tho protection of section 3 1 of 
Regulation II of -m-o. p (*. Secretary ok State 
for India v Maharaja ok Burdwan, 0. L. J. W2; 
4' M I.. J. 61; 4 U. P. L R. tP. c.) 1; 26 C. W. N. 
619 49 C. 103 835 

Ben«?vil Alluvion and Diluvion Re¬ 
gulation (XI Of Ib25)« S. 4, applic¬ 
ability of to Madras. 

Qu.rre —Whether tho law as to accretions pro¬ 
mulgated iu the Bengal Alluvion and Diluvion 
Regulation coincides with the law as to accretions in 
the Presidency of Madras or elsewhere in India. 
P. C» Secretary of Stat for Lndu v Raja ok 
Vi/.ianag xr\m, 3 / M L T. I *2.* K6 C. W. N 34«: 
15 L W. :s*?; 42 M L. J. 589; 20 A. L. J. 438; 35 
C L. J. 463; 45 M. 217; (1922.: M. W N. 361 I 

— S. 4, interpretation and application of — 

River-bed property of landlord — Accretion—Landlord 
and tenant, rights of. 

Held, by the Full Bench :—Clauso I of section 4 of 
Bengal Regulation XI of 5 applies whether the 
river, out of the bed of which accretions have 
been formed, is the private property of an indi¬ 
vidual or the pioperty of the rown 

Per Dawson Miller, C J —The section applies in 
all cases where the tenant claims, as an increment 
to his tenure, lands gained by gradual accession 
from tho recesB of thori er, the property of his 
landlord, and, except in the ca-e of a claim by 
the superior landlord, the section is not confined 
to lands which are the property of the State. 

t lause of section ■» applins both to the case of 
a superior landlord, who holds from the I rown, 
and to the case of the holder of a subordinate 
e tate or tenure holding from a landlord inter¬ 
mediate between himself and the ('rown, and to 
be limited in eaoh esse to acoretions from the 
lands of the person from wl om he holds and to 
whom revenue in the one case and rent in the 
other is payable In the case of a superior land¬ 
lord the person from whom he holds is the < rown 
and no one else In such a case it is only where 
tf.e ('rown is the proprietor of the accreted lands that 
the section comes into operation. To permit a land¬ 
lord to acquire in this manner a proprietary right in 
the land of his neighbour with whom he hna no re¬ 
lationship such as that of a tonant to his landlord, 
would be going outside the scope and intention of the 
section and permitting what, in effect, would be 
confiscation of another man’s land. 'Ibis consider¬ 
ation, however, does not apply where the olaim 
is by a tenant against the land of his landlord, 
a claim which by the proviso to tho first clause 
of the section is limited to a right of property 
similar to that possessed by the tenant in the 
tenure to which tho land may become annexed 
and which, by the same proviso, carries with it 
the liability to pay an increase of rent. 

Per Mullick, J - The Regulation does uot provide 

for islands in a large and navigable river the bed - 

• • • » • 
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of which is the property of an individual or those 
in a small and shallow river the bed of which is 
not the property of an individual. 

As for proprietary rights in accretions, clause 4 
read with clause I provides for a small and shallow 
river the bed of which belongs to an individual, 
and clause 1 for a largo and navigable river the 
bed of which does not belong to an individual. 
There is no provision for a large and navigable 
river of which the bed is private property. 

With regard to the rights of tenure-holders and 
raiyats, clause deals with rivers of all classes 
and is subject to no words of limitation or res¬ 
triction. Therefore, an accretion thrown up along 
the frontage of a raiyati holding on the bank of 
any river the bed of which belongs to his land¬ 
lord would be an increase to the holding and 
would be held as such 

The Regulation is not exhaustive. It is subject 
to the rules of equity and justice. 

In India the presumption is that the bed of a 
large and navigable river belongs to Government, 
which occupies here a position which is funda¬ 
mentally different to that which it occupies in 
Knglaud Here Government i9 the owner of the 
soil of the country and has all the rights of a 
proprietor The bed of a navigable river is not 
the public domain in the same full sense as in 
a country where all land which is not private 
property vests in the public and is held by Govern¬ 
ment as a mere trustee If in these circum¬ 
stances it is not inequitable to give the adjacent 
proprietor and raiyat land which has accreted out 
of the river-bed and is the property of another, 
why should it be inequitable to give a raiyat an 
interest in a river-bed belonging to his landlord 
which has accreted to his holding and for which 
ho will pay rent In both class of rivers the pro¬ 
prietor will pay Government revenue for the accie- 
tion, and compensate himself by taking rent from 
his tenants. I here is no question of any confisca¬ 
tion or taking away. 

The ordiuary rule of conveyancing is that a 
grant or lease of land abutting on a river by a 
person who is in a position to part with the soil 
is presumed to pass half the adjacent bed of the 
river without any reference to the instrument of 
grant even where there is no grant the lessee or 
tenant is entitled to claim the benefit of the pre¬ 
sumption In the absence of contract or proof 
of a re-formation in situ, an ocoupancy raiyat in 
India would also be entitled to claim the benefit of 
this presumption 

Per Jwala Prasad, J —Clause 1 of section X is a 
general one and applies to all kinds of rivers, and 
lays down the principle upon which the rights to 
the lands thus gained should be determined. 

Though the primary object of the Regulation was 
to provide rules for determining disputes between 
the riparian proprietors, yet it has. as a matter 
of fact, dealt with the rights not only of pro¬ 
prietors but also of subordinate tenures. In fact, 
the . egulation seems to deal with disputes of all 
kinds, as is txpressly deolared by clause fifth of 
section It applies not only to disputes between 


the riparian proprietors but also to cases where 
no riparian proprietor is concerned and the dispute 
is between the proprietor and his tenant on the 
same side of the river. Pat Khdbi Mahton v . 
Lacfimi Das, 3 P. L T 613 • 642 

Bengral Und Revenue Assessment 
(Hesjmed Lands) Regulation (If 

of 1819), SS. 3,31. See Bengal Alluvion 
and Diluvion Act, s. 6 


Bengral Municipal Act (HI of 1884), 

S. I O I , proviso —“ Machinery ,” meaning of — 
Water Reservoir and its supporting structure, whether 
“ machinery’’. 

The word ‘‘machinery” in the proviso to section 
101 of the Bengal Municipal Act when used in 
ordinary language, prima facie, means some meohani- 
cal contrivances which by themselves or in com¬ 
bination with one or more other mechanical contriv¬ 
ances by the combined movement and interde¬ 
pendent operation of their respective parts generate 
power or evoke, modify, apply or direot natural 
forces with the object in each case of effecting so 
definite and specific a result. 

But the determination in a given case of what is 
or is not “machinery” must to a large extent 
depend upon the special faots of the case. 

A balancing tank into which water is pumped for 
distribution in the water mains of a Municipality 
together with the supporting structure of such tank 
is not ‘machinery ’ P C Corporation op Calcutta 
V. » HAIRMAN OP THE COSSIPORE AND CHITPORE 

Municipality, 15 L. \V. *53; UtJ C. W. N. 761; 4 m C. 

1 90 926 

Bengral Patnl Taluks Regrul^tlon 

(VI.i of 1819), s. 11 — Khudkast ‘ raiyat— 

Ejectment. 

Under section 11, Third, Bengal Regulation, VIII 
of 1819, a khudkast raiyat is protected frDtn-ejeotion 
from the holding including the part he uses for 
residential purposes as well as the waste land and 
the laud ho cultivates. 

A tenant who is found to have been in khas 
possession of the culturable portion of a holding by 
cultivating the same through labourers and is also 
found to have taken a lease of the land and built 
his bari on a part of it about 40 years ago, is a 
khudkast raiyat within the meaning of section 11 
of the Regulation, o Krishna Pramada Dasi v. 
Rash Behari Das 709 

Bengral Public Demands Recovery 

Act (III Of 1913;. 8ee Contract Act, 1»72, 
s 10 40 

Bengral Tenancy Act (VIII of 1885), 

—Transfer of Property Act (IV oj 188 i) — Under- 
tenancy —Ejectme nt — Law applicable. 

V' here it is established that the jama of an under¬ 
tenancy, from its inception, contained agricultural 
as well as homestead land, a suit to eject the 
under-tenant is governed by the provisions of the 
Bengal Tenancy Act, and not by those of the 
Transfer of Property Act. 

>'here the terms upou which a tenancy was, 
created cannot be proved by direct evidence, the 
subsequent conduct of the parties may be considered* 
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Bengal Tenancy Act—contd. 

with a view to determine the nature of the tenancy. 
C Abhaipada Sircar v. Ator Dome 66 

-S3. 7, 52, 105 — Claim for excess rent 

for excess area —Question of enhancement of ren*, if 
can be taken up. 

Where in Settlement proceedings under section 
105 of the Bengal Tenaucy Act, a landlord applies 
for excess rent for excess area as also for enhancement 
of rent bat abandons his claim to the latter claim 
and the question of the enhancement of rent is nob 
gone into and only a decree for excess rent for excess 
area is passed, it is not open to the Special Judge 
on appeal to decree an enhancement of rent on the 
principles of section 7 of the Act. Having regard to 
the provisions of section 62 of the Act the Special 
Judge should only confine himself to the question 
of fair and equitable rent C Ram Henu Ro' l ’« 
Midnapcr Zamindary Co. Ltd. IOOi 

. . ■ ■ . - s. 29—' "Specially,” meaning of—Appli¬ 
cability of section. , 

The word “specially,” as used in section 23 of 
the Bengal Tenancy Act, has no reference to the 
quantum of the reduction of rent allowed for the 
consideration there mentioned, but merely requires 
that owing to special circumstances, viz , the agree¬ 
ment to cultivate a particular crop, the rent is 
ower than it otherwise would have been. Mere proof 
that the rent was a low rent would not be sufficient 
to comply with the section unless it were also 
proved that the low rate was arrived at in con¬ 
sideration of cultivating a parti ;ular crop But once 
it is proved that this is the case, then the actual 
amount wherebv the rent is reduced below what it 
otherwise would have been if no such obligation 
had existed is not a matter to betaken into con- 
• sideration in deciding whether the proviso has been 

complied with. . . , 

Seotion 29jof the Bengal Tenancy Act has no 

application to an increase in the amount of rent by 
reason of an increase in the area, ;T 

to an increase in the rate of rent, r at ‘ * 

W. M. v. Eklal Jha, 3 P. L. T. 336 

-S. 50 ( I ), (2), applicability o/-*“ Per- 

manent settlement ” meaning of- Presumption under 

To 6 gafn’the advantage of section 50 of the Bengal 
Tenanoy Act, it must be shown that the rate of re 
has not been changed from the time o 
nenfc Settlement of 1703. . . . cn 

The words “Permanent Settlement in ®® a £ n 2 e 
(1* and <2 of the Bengal Tenancy Act refer to t 
Permanent Settlement of 1793, and not ° nt | y 
Settlement when the land itself was p 

88 Bren if a case does not come within section 50 
of the Bengal Tenancy Act, the ^etthat ^n.for^ 
rent has been paid for a period of J lde r 
create a presumption in favour of 6 changed 
that the rate of his rent has f ifjt. 

from the time of the Permanent Sett em 

C OflK.N Manual v tUDB.NA Mohan Roa 

-.. s 50 (-Enhancement of ren 

Presumption under 8. ;>0 OD — Onuorm ' f 

Tenant claiming benefit of presumption-Proof, 

nature of. 


Bengal Tenancy Act— contd, 

To entitle a tenant to tho benefit of the 
presumption under sub-section (2' of section 
60 of the Bengal Tenancy Act, the tenant 
is not required to establish actual payment 
of rent during the twenty years at a 
uniform rate; he has to establish that he and his 
predecessors-in-interest have held at a rent or rate 
of ront which has not been changed during the 
twenty years immediately before the suit or proceed¬ 
ing: for a person may hold as a tenant, even though 
he does not actually pay the rent agreed upon to 
his landlord 

It has not been, and, cannot be. maintained 
that the omission to pay on behalf of the tenant 
or refusal to receive reut on the part of the land¬ 
lord causes a cessation of the tenancy. 

A tenant paid rent at a certain rate which was 
uniform from 1815 to 1837, since when there was no 
actual payment of rent: the landlord attempted to 
enhance the rent but the tenant did not accedo to 
tho demand and no proceeding wai instituted 
in Court for alteration of the rent. In 1915 the 
teuant was recorded in the Record ot Rights as an 
occupancy raiyat, whereupon the landlord instituted 
the present proceeding for enhancement of rent on 
the ground that the prevailing rent was higher than 
that paid by the tenaut: 

Held, that as the rent which was in operation in 1837 
was in operation from l s 97 to 1915, in other words, 
as the rent at which the tenant had held during tho 
twenty years immediately before the institution of the 
proceeding had been at a uniform rate, he was en¬ 
titled to the presumption mentioned in sub-section 
(2 of section 50 of the Bengal Tenancy Act. C 
Mohini Kanta Saha i>. Preo Nath Neouy, 35 C. L 
J. 309 38 I 

- s. 86 (to) —Tenant, if can surrender 

after he had transferred his interest—Mortgage 
by tenant—Subsequent surrender in favour of 
landlord, how far operative—Surrender, if wholly 
invalid—Surrender, whether assignment. See 
Surrender 9* 

_S. 103 inference under, if can be drawn 

from khasra papers. 

An inference under section 10 * A of the Bongal 

Tonancy Act can only be drawn from tho finally 

published Record of nights, and not from the material 

l khasra papers upon wnich the finally published 

Record of Bights is founded. C Altai’ Ali 

CrtonDHURY v. Jarina Bibi 87 I 

CHOUDH^ ss 1038, 1Q4Hj I04G> 

Part II, Chapter X— Rent, settlement of— 

Record of Rights, entry in, conclusive. 

Whon a settlement of rent ha3 been made under 
Part II of Chapter X of the Bengal Tenancy Act no 
evidence is admissible to prove that rent is payable 
at a rate different from that entered in the rent-roll. 
Entries in a Record of Rights are conclusive, 
unless altered by means of a suit instituted under 
section u»«-H, sub-section 2 within six months from 
the date of the certificate of final publication of tho 
Record of Rights, or if an appeal has been presented 
to a Revenue Authority under section < 04 G., then 
within six months from the date of tho disposal of 
stinh aDPeal. - Pratap Chandra Jana v. Secretary 
oTstktIvok India, 35 0. L. J. 304 
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Bengal Tenancy Act —coutd. 


Bengal Tenancy Act— conoid. 


- S. I03-B (3) — Record of Rights — 

Presumption as to correctness—Burden of proof. 

Under the provisions of section I0<-B of the 
Bengal Tenancy Act the entries in a finally published 
Record of Rights must be presumed to be correct 
until proved by evidence to be incorrect, and the 
burden of proof lies prima facie on the person seeking 
to establish their incorrectness But the questiou 
on whom the initial onus lies loses its importance 
and becomes immaterial when each of the contest¬ 
ing parties adduces evidence in support of his case. 
C Jogendra Nath Saha v. Jaoadindra Nath Roy, 
84 C. L. J. 133 170 

.- ss. 105, 109 —Matter neither raised nor 

decided in proceedings for settlement of rent — 
Jurisdiction of Civil Court— Res judicata. 

When a matter has been neither raised nor 
decided in proceedings for settlement of rent under 
section 0 rtad with section 106A of the Bengal 
Tenancy Act, the jurisdiction of a Civil Court to 
decide that matter is not barred constructively 
under section 10y of the Act on the analogy of 
the doctrine of constructive res judicata as laid 
down in section U of the Civil Procedure Code. 
Fat Kssho Prasad Singh v. Bhagwat Sahas 
Pande 710 

-- s. 106 —Suit for enhancement of rent — 

Rent fixed pe r drone without reference to area — 
Vendee of tenancy rights, position oj 
Where the rate of rent is not fixed at the inception 
of the tenanoy with reference to any particular area 
but is fixed per drone of the arable land and the 
tenant agrees to pay this rent so loDg as the lands 
are not measured, the landlord is entitled to claim, 
according to the agreement, enhanced rent for the 
area which the tenant is found to pos&ess, at the time 
of the suit. 

v\ here a person purchases a tenanoy, executes a 
kabuliyat in respect of it, which simply mentions 
the faot of the purchase, and prays that his name 
may be entered in the landlord’s register in 
place of the last tenant, it does not amount 
to the creation of a new tenancy but is a mere 
recognition of the original tenancy, as held by the 
transferor. C Joy cuandra ohakraburtty v. 

Srijut Kumar Arun Chandra Sinha 241 

__S, I 09, application oj—Defence to suit or 

application , whether barred. 

Section »0w of the Bengal Tenancy Act bars the 
entertainment of an application or a suit in respect 
of any matter which is or has been the subject of a 
proceeding under sections iU to lub of the Act, and 
not the entertainment of a defence to an application 
or a suit. O Kajendba Narain v. KalIM, 2d C. W. 
768 O I O 

_ Sch. Ill, Art. 6, application of— 

Essential conditions for application of Article-Sale 
of portion of occupancy holding in execution of 

money-decree—Decree-holder not landlord. 

It is essential for the application of Art. 6, 
HSohedule 111 to the Bengal Tenancy Act that 
ahe decree must be obtained in a suit between the 
andlord and tenant, and that the provisions of the 
Bengal Tenancy Act must be applicable to them. 

A decree-holder who is not the landlord can, 
^gainst the will of the judgment.debtor and with- 


out the express consent of the landlord, cause a 
portion of his judgment-debtor’s occupancy holding 
to be sold in execution of a money-decree even where 
there is no local custom of transferability Fat 
Raghunath Sahay v. Chowa Mahton, 3 P. L. T. 626 

882 


-Sch. Ill, Art. 6 —Suit Jor declaration 

and rent — Rent-decree—Execution 
A suit for a declaration that the landlord is entitl¬ 
ed to a nakdi rent and for a decree for rent is a suit 
for rent in the strictest meaning of the term and 
Art. 6 of Schedule III of the Bengal Tenanoy Act 
is not inapplicable to the execution of a rent-decree 
obtained in such a suit simply because the landlord 
had asked for a wholly unnecessary declaration. 

Pat Dargahi Mian v. Mango Kuer, 3 P L. T 563 


Bengal Village Chaukl'ia-I Act(Vi 

of 1870), S. bl. See Chaukidabi Chakran 
LANDS 440 


Bombay Abkarl Act (V of 1378), 

SS. 6, 7 — Excise Department, appointment of 

subordinate officers 10 —Appointment whether at 
will and pleasure of Government — Dismissal , power 
of, restricted. 

The appointment of a subordinate officer to the 
Bombay Exoise Department is made under section 6 
of the Bombay Abkari Act by the Commissioner of 
Excise under delegated powers from the Government, 
and seotion / of the Act places a restriction on the 
power of the Commissioner to dismiss such an officer. 
Consequently an officer appointed by the < ommis- 
sioner docs not hold office at the will and pleasure of 
the Government, and belore he can be dismissed the 
provisions of section 7 must be strictly complied 
with 8 Dinshaw J Javery v Secretary of State 
for India, 24 Bom. L. R. 2iU 2oO 

Bombay Irrlg-atlon Act (VII of 

1879), s. 35 — Loss due to interruption of 
supply of water—Suit for compensation — Civil 
Court, jurisdiction of. 

A i ivii ourt has no jurisdiction to entertain a 
suit against Government for compensation for loss 
alleged to have arisen out of interruption to the 
supply of water to land by the Irrigation Depart¬ 
ment, as the remedy for such a loss is provided by 
section 36 of the Bombay Irrigation Act under which 
the decision of a t ollector is final unless there is an 
appeal to the higher autho»ity. B Vishnu Vi>ayak 
Vaze v. Secretary of State for India, 24 Bom L. ft- 
26 * 46 B ib» 43 

Bombay Land Revenue Code (Act 

V Of 18/9), SS. 2U3, 204. See Bombay 

Revenue Jurisdiction Act, s. II, application ok 

' 8 42 

- SS. 203, 204 —Notice of demand issued 

by Mamlatdar, whether order t cithin sections — 
Suit for declaration that land held rent-freet 
maintainability of—Bombay Revenue Jurisdiction 
Act (X of i*7« ), « 1 , application of. 

A notice of demand issued by a .dam atdar that 
a certain sum of money was due for payment of 
land revenue, and that, if it was not paid, steps 
would be taken, according to law, to enforce pay - 
ment, is not an order within the meaning of 
•actions 203, 204 of the Bombay Land Revenue Code, 
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and, consequently, a suit instituted after the issue of 
suoh a notice, by the assessee for a declaration that 
he is entitled to hold the land rent-free would not bo 
governed by section 11 of the Bombay Revenue 
Jurisdiction Aot. B Natrurau Hiraram Thakorv. 
Secretary of State for India, 24 Bom. L. R 402 


Bombay Rent (War Restrictions; 

ACt (II Of 1918;* S. 9— "Tenant,” whether 
includes “sub-tenant.” See Landlord and tenant 

130 

Bombay Revenue Jurisdiction Act 

(X Of 1*76), S. II. See Bombay Land 
Revenue ( ode, 1879, ss. 203, 204 o+Z 

Burden Of proof— Alienation by father, 
suit by son to set aside. See Hindu Law—Joint 

FAMILY TT **** 

- Alienation—Legal necessity. See Hindu 

Law—Widow . "D 

-, question of—Question not material after 

, evidence o/ both parties is out. . 

However important the question of the burden or 
proof may be in the early stages of a case, after 
all the evidence is out on both sides, it must 
be looked at as a whole, and the truth of the occur¬ 
rence must be inferred from it. P C East Indu n 
Ry. Co. v. Kirkwood, 15 L. W 248: 48 C. 757 92 I 

-Record of Rights. See Bengal Tenancy 

Act, s. 103-B i**) . a a „ , 170 

_.. Registered partition-deed — Co-eharera. 

See Benami . , . 

-Suit for possession—Title in plaintiff 

Suit for possession _ * '® 

.— Trustee claiming adversely. See Tbustle 

o I 

Burmese Buddhist Law 

Orasa son's \th share-Estate, when comes into 
existence—Mesne profits 

On the death of his father an orasa son becomes 
entitled to a definite one-fourth part of the estate. 
The estate comes into existence at his father s death 
and he is entitled to recover it with mesne profits. 

L B Maung Pan On v. Madng Tun Tha, 11 L. B K. 
292 * OS# 

Calcutta Rent Act {Ml of 1920)— 

Government of India Act, # 1915, n ' \ 

c. 61), 8. 107 —Controller under Rent Act, Court 

of, whether Civil Court-High Court, power of, to 
interfere—Civil Procedure Code (Act V of l'OH/, 
0. XX, r. 4 (2)— Judgment based on personal 

inspection-High Court, power of, to set aside. 

The Court of the Controller, appointed under'the 
Calcutta Rent Act, is a Court of civil jurisdiction, 
and the High Court, by virtue of the general powers 
of superintendence conferred upon it by section 
of the Government of India Act, 19 IP, has power 

revise orders made by the Controller , 

Where the judgment of a Court appears to be based 
solely on a personal inspection by the Presi in 0 
Officer, and contains no reference to the evi 
taken in the case, it is liable to be set aside bv the 
High Court. C Abdul Huq « Mohamaddin 

Carriers Act (III of I8S5). See 

Railways Act 


Cause Of action —Plaintiff deprived of good4 

by erroneous order of Magistrate —Suit for damages 
against Secretary of State, whether maintainable 
Plaintiff whs lawfully in possession of certain 
ornaments as pawnee, which under the orders of a 
Magistrate he made over to the Police for production 
in Court in a oriminal case: subsequently the orna¬ 
ments were made over by an erroneous order of the 
Magistrate to the original owner. Plaintiff obtained 
an order from the Criminal Court directing the 
person to whom the ornaments were made over to 
re-place them in the possession of the Court, or 
else to make good their value: after only a trifling 
sura had been realised from him on acooaut of 
their value, he became insolvent, whereupon the 
plaintiff brought the present suit for damages 
against the Secretary of State: 

Held, that the plaint disclosed no cause of action 
against the Secretary of State, and that as the 
( riminal ourts were not the servants or agents 
of the Seoretary of State he was not liable for 
damages if they made a mistake A Panchakti 
Akhara Maha Mirbani v. Secretary of State for 
India, 20 A. L. J. 420 70 

C. P. Land Revenue Act (II of 1917), 
s. 203. See License 373 

C. P. Tenancy Act (XI of 1898), 

S. 4S—Occupancy holding — inheritance — Succes¬ 
sion of females —*7n the male line of descent 
meaning of. 

Section 4* of Aot 'XI of 1898» does not disqualify 
a female from inheriting an oconpanoy holding if 
she is otherwise qualified to do so according to the 
personl law to which she is subject The words “in 
the male line of desoent” occurring in the section 
oannot be interpreted as meaning "a male in the 
male line of desoent.” N Sakhubai v . Habi 229 

- ss. 46, 47 —Transfers of holding less 

than Rs. 100 in value—Registration—Transfer, 
whether vitiated by fraud—Remedy to set aside 
transfer. See Imperfect partition 121 

- S» 46 ( I ) — Occupancy tenant—Succession 

_ Nearer collateral, heir disqualified under the 

section whether lets in distant heir, 

Seotion 46 (l) of the C. P. Tenancy Act, 189S, 
creates a rule of restriction bo far as collaterals are 
concerned The condition requiring the collateral 
who claims succession to have Bhared in the cultiva¬ 
tion is a disqualification which disentitles the nearest 
collateral if he has not fulfilled the oondition. But 
it does not confer any right of succession to the 
oooupanoy-tenure on a more remote collateral even 
though he may have shared in the cnltivation. 
N Ahilia w. Badansingh a92 

Chalan made by subordinate Police Officer on 
authorisation of Superintendent of Police— Chalan, 
whether can be treated as complaint. See 
Defence op India Rulbb, 1916, a. 26 (1)^00 

Chaukldarl chaKran lands— fasump. 

tion by Government —Putnidar’s right to retain 
possession on payment of the revenue assessed — 
Zemindar, whether entitled to additional rent — 
Putni contract — Bengal Village Ohaukidari Act 

(VI of .87'>J, *• 61. 

On resumption and settlement of chaukidari chak¬ 
ra* lands a putnviar is entitled to obtain possession 
of the same on payment of the additional revenue 
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assessed by Government and is not liable to pay 
additional rent in respect of these lands to the zemin¬ 
dar, if those lands were included in the original 
putni lease granted to him. 

Upon the resumption of chaukidari chakran lands 
by Government the rights of the putmdar are those 
confei red on him by the estate and interest created 
by the putni lease; and it is this right which is kept 
alive by section 51 of the Bengal Village < haukidari 
Act, VI of 1870. Consequently the zemindar cannot 
claim to vary the putni by enhancing the rent in 
respect of lands which were included in the original 
demise even though the profits of those lands were 
not taken into account in fixing the rent. C 
Narapat Singh v. Bhupendra Narayan Singh, 
26 C. W. N. 943; 36 C. L. J. 145 440 

Chaukidar’s Diary, entry i.i— Admis¬ 
sibility of, after Chaukidar’s death See Evidence 
Act, s. 32 (2) 57 

City of Bombay municipal Act (III 

of 1888), s. 147 —Landlord and tenant — 
Tenant sub-letting premises at higher rent than 
fixed with landlord—Property tax, enhancement of, 
by Municipality — Landlord, right of, to recover 
difference from tenant. 

Unless there is strong documentary evidence to 
show that a landlord has contracted himself out of 
the protection afforded to him by section 147 of the 
City of Eombay Municipal Act, he is entitled to 
claim from the tenant the difference in taxes, if 
the rateable value of the premises exceeds the 
amount of rent payable by the tenant. B Darashah 
Bomonji Durash v. Lipton Ltd, 24 Bom L. R. 479 

430 

- S. 154(2) — Building, rateable value o )— 

Bath, lavatories and electric fittings, owner, whether 
entitled to deduction on account of—Electric fittings, 
whether “machinery ” 

In assessing the rateable value of a building 
under the t ity of Bombay Municipal Act, no 
deduction should be allowed to the owner of the 
building for the cost of bath-tubs and lavatories 
which are annexures nor should any deduction be 
allowed for electric lights and fans, which are not 
“machinery” within the meaning of section i54 1 2) 
of the Act, and, which, when installed by a 
landlord, become part of the premises and are 
necessary for the user of the premises by the 
tenant. B Haji Dawood Haji Elias v Municipal 
Commissioner for the City of Bombay, 24 Bom. 
L. K. 47H 4> 6 

Civil Frocedure Code (Act XIV of 
1882), SS. 13, 244- Bes judicata —Suit by 

Hindu widow dismissed as barred by s. 2i4, 

Civil Procedure Code—Subsequent suit by rever¬ 
sioners, maintainability oj —Vatan lands — Alienation 

by widow—Legal necessity. 

In execution of a money-deoree obtained against a 
vatandar during his lifetime the property was put 
up for sale by the Court after his death and pur¬ 
chased by a vatandar of the same vatan. In the 
execution proceedings the jndgment-debtor was 
represented by his widow who subsequently filed a 
suit for a declaration that the sale was illegal. The 
suit was dismissed as barred by section 244 of the Civil 
Procedure Code, 18>2. The widow died and within 


Civil Procedure Code—1882— concid. 

twelve years the plaintiff who was one of the rever¬ 
sionary heirs sued for possession of the lands The 
defence raised was that the suit was barred by res 
judicata and that the sale was binding upon the 
reversioner: 

Held, U) that the suit was not barred by res 
judicata as there was no adjudication on the merits 
as between the widow and the purchaser which could 
affect the reversioners; 

1 2) that the sale was valid and binding upon the 
reversioners as it was in execution of a money- 
decree against her deceased husband and therefore 
for a legal necessity. 

Obiter. —At a Court sale an auction-purchaser can 
get only such rights as could have been conveyed 
to him by a private sale. B Ganesh Hauchandra 
Kulkarni v. Laxmibai Ve.vkatbsh Narayan, 24 
Bom \j. R 240; -6 B. 726 209 

Civil Procedure Code (Act V of 

1908), s. 2 (2) — Decree—Order absolving 

defendant from liability to pay mesne profits — 
Appeal. 

An order made upon the objection of a defendant 
and after hearing the parties, absolving him from 
the liability to pay mesne profits is a “decree" 
within the meaning of section 2 (2) of the Civil 
Procedure Code, and as such is appealable. C 
Naimuddin Sarkar v Imam Mondil 93 

- S- 2 (3), effect of. See Specific 

Performance 667 

- S. 2 (12) —Mesne profits—Decree 

allotoing mesne profits silent about interest—Interest 
deemed to have been granted. 

When a decree granting mesne profits is silent as 
to interest, it must be taken to carry interest 
on them in view of the definition of mesne profits in 
section 2, clause < 12) of the Civil Procedure Code. 

A Court has, however, the discretion to penalise 
a party by disallowing such interest. A Lalta 
Prasad v. Sri Ganeshji, 2u A. L. J. 34tj; 4 U. P. 
L. R. iA.) 144 219 

- SS. IO, I 15 —Application for stay of 

suit—Order refusing stay—ReHsion, 

An order refusing to stay a suit under section 10 
of the Civil Procedure Code does not amount to 
the decision of a “case” within the meaning of secticn 
115 of the Civil Frocedure (ode, and, therefore, is 
not open to revision L Firm Ishar Das-Dharm 
Cband op Amritsar v. Firm Buta Mal-Durga Das 
of Amritsar 870 

- S. I I —Evidence Act (I of 187?), ss. 40, 

4', 42, 43 Judgment not inter partes, plea of, in 
bar to subsequent suit Judgments in rem and in 
personam, scope and effect of—Succession to heredit- 
ary office, how determined in absence of special usage. 
Plaintiff sued his brother and brother's son for a 
declaration that he was entitled to the A sari Sheriff 
office and its emoluments and for an injunction 
restraining the defendants from interfering with 
his enjoyment of the office. The suit was dismissed 
owing to the plaintiff’s failure to prove his title. 
In the present suit by plaintiff against the Govern¬ 
ment for recovery of a specific amount due to him 
as the holder of the office : 

Held, that it was open to the plaintiff to re-assert 
his title although the same was definitely negatived 
in the previous suit. 
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Civil Procedure Code-1908-contd, Civil Procedure Code- 1908— contd. 


Distinction between judgments in rein and in per son- 
am, their soope and effect discussed 

Per Wallis, C J-The effect of section U road 
with section p, Civil Proceduio Code, is to preclude 
the Court from refusing to try a suit or issue which 
was not between the same parties but between one 
of such parties and a third person 
• Per Kumaras -mi 8astri, J —In cases where there 
is no bar under section 11, Civil Procedure Code, 
the Court has t i try the issue and if the judgment 
in the prior suit is filed for the purpose of proving 
•the plaintiff’s claim or for the purpose of proving 
the defence to the action, it is only relevant as a 
piece of evidence, the probative value of which is 
regulated by the provisions of the Evidence Act 
It is not permissible to travel outside the provision 
of fection H, Civil Procedure Code, and apply the 
rule of res judicata to cases falling outside the 

limitation imposed by the section 

Where a judgment in personam is pleaded, its 
legal effeot and probative force will depend on the 

•facts of each case: , 

Held, by the Divisional Ponch (per Wallis, C. J and 
Krishnan , / J—In the absence of evidence to the 
contrary or a special usage, succession to a heredi¬ 
tary office which cannot be enjoyed by several heirs m 
common, is by lineal primogeniture. M bECRKTARY 
op State kor India v. Ahmed Kadsha Sahib, * 

W. 128 & !•»«; 4 M. L J. 2*3 & 27<; ** 

(1921) M. W. N. 676 1 

S. I I — Res judicata— Compromise decree— 

. T-» *_ VX U 11 \t. 


a finding that the defendant had failed to prove 
that he had a permanent tenancy The decree being 
in favour of the defendant, he could not appeal from 
the adverse finding : 

Held, that under the circumstances the decree 
could uot operate as res judicata on the question 
whether the defendant had a permanent tenancy 
or uot. C Rajesdra Kishork v. Kcmud Ban 
Mahata 271 

— 2 I |—Res judicata —Doctrine not to be 
unduly conditioned. 

The doctrine of res judicata should not be uuduly 
conditioned and qualified by all sorts of ingenious 
attempts at evasion, where there has been in fact a 
fair o mtest on a question in dispute between the 
parties and the Court intended to give and has given 
a final decision on that question L Kalu v. Ndpd 


Co-defendants—Decree in partition suit. 

A compromise decree operates as res judicata 
unless it is tainted with fraud cr was procured by 

A decision as between co-defendants cannot be 
res judicata unless it was necessary to decide an 
issoe between the co-defendunts in order to grant 

relief to the plaintiff. . ( , 

In a suit for partition, where the rights of different 

persons have to be determined, and have been bo 
determined, the deoieion might operate as res 
judicata, although the plaintiff in the subsequent suit 
may have been a defendant in the previous so t. 
but if the plaintiff in the subsequent suit " BS £ 
one of the several defendants in the P™” c “ s 
had un defence to the claim for partition, «.not at 
all concerned with the share which was claimed by 
the plaintiff in that suit, was made a defendant 
simply because he was a co-sharer and the 
in the suit did not affect any question °f partition of 
Bhares between him and the plaintiff in that suit, a 
decision between the plaintiff and other defendsm s 
in that suit would not have the effect of re, 
as between that defendant and his co-defendants. 
A Mohammad Ahmad V. Zahob Ahmad, A - • 
193i 4 0. P. L. K. lA.) 55; *. A. 3J4 ^ J 

e. I I-Bos judicata —Decree in previous 

1 * J e a_a. n fiver M 


ejectmer Unit in favour of tenant xn spite ot adverse 
finding as to nature of tenancy-Adverse finding, xf 

In ^“‘‘for ejectment by a landlord the tenant 
JZl of absenoe of notion but the Court reeorded 


-S. I I, Explanations, application 

oj, to execution proceedings — Appeal, second—Point 
not raised in first appeal — Abandonment 
Although the doctrine laid down in section 11 
of the Civil Procedure Code relating to ies judicata 
may be rightly applied in certain proceedings in 
execution arising out of the same judgment so as 
to put an end to litigation and may possibly be 
applied in certain cases where separate suits have 
been brought, raising points which have already 
been decided in execution cases fought between 
the same parties, still, the special rules laid down 
in the explanations to that section which go 
behind the ordinary doctrine of res judicata, ought 
not to bo applied generally in execution cases. 

A point which is taken before the Trial Court 
but is not taken before the lower Appellate Court 
must be considered to have been abandoned and 
cannot be raised in second appeal Pat Pritui 
Mahton v. Jamshad Khan, 3 P, L. T. 40 i 


-- SS. I I« Exp.. |/, 47 —Punjab 

Tenancy Act (XVI of 188 s. 60 —Sale of proprie¬ 
tary lights to occupancy tenants Sale set aside — 
Possession awarded to proprietor—Suit by tenants 
to establish occupancy rights, whether barred —Bea 
judicata —Jui isdiction of Civil and Revenue 
Courts 

Plaintiffs were occupanoy tenants of certaiu land 
of which N. was the proprietor. N, sold the proprie¬ 
tary rights to the plaintiffs and died some time 
after the alienation. Defendant who succeeded N. 
brought a suit to impugn the sale on the ground 
that it had been effeoted without consideration and 
necessity and was awarded a deoree for possession 
of the land. In exeoution of that decree defendant 
obtained actual possession of the land and turned 
the plaintiffs out The latter objeoted that they 
were entitled to retain possession of the land as 
occupancy tenants, but their objection was dis¬ 
allowed. Upon this they sued for restoration of their 
occupancy rights : 

Held, 1 that seotion 60 of the Punjab Tenancy 
Act was not applicable to the case inasmuch as 
the plaintiffs had been dispossessed in execution of 
a decree; 

(2) that the suit was not barred by the provisions 
of section 47 of the Civil Procedure Code; 
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(S' that the suit was not barred by the provisions 
of Explanation IV to section *> of the Civil Pro¬ 
cedure Code, inasmuch as the plaintiffs were litigat¬ 
ing under a different title from that under which 
they litigated in the previous suit. L Suraj Kour 
v Nagina Singh, 4 L. L. J. 4U0 435 

18 , 21 — Jurisdiction , territorial, 


doubt as to—Decree, setting aside of 
In view of the provisions of sections 1R and 21 
of the Civil Procedure node, the decree of a Trial 
Court cannot be set aside on the mere ground that 
there is a doubt whether the Court had territorial 
jurisdiction over the subject-matter of the suit unless 
there has been a failure of justice C Jogendra 
Nath Saha v. Jagadindra Nath Roy, 31 C L,J jy 3 Q 

-S. 20 —“Carries on business," meaning of— 

Joint Hindu family, members of, position of, 

A man may carry on business either personally 
or through an agent, and although the manager of 
a joint Hindu family is not liable to account to the 
Bleeping partners in precisely the same way as the 
manager of an ordina y business, his position 
approximates more nearly to that of an agent than 
to any other He acts on behalf of the family and 
in its interests and it must be held that each 
individual member of the family carries on business 
wherever a branch of the family firm is in active 
existence. He is, therefore, liable to be sued even in 
a purely personal suit at any of these places just 
as a partner in an ordinary partnership is liable to 
be sued wherever a branch of the business exists^ 
L Jamna Das v. Murli Dhab 

— 20 — (Contract Act (IX of \S72), s. 91 

Delivery to Railway Company of goods sold— 
Railway, whether agent of buyer-Suit for damages 

jor breach of contract— Place of suing. 

The delivery by a seller of goods to a Railway 
Company for despatch to the buyer operates as a 
delivery 7 ^ the buyer under section 9L of the 

C °Therefo^? a suit for breach of contract to deliver 
goods by the plaintiff, residing at Amritsar, "gainst 

Sd L Lal-Das Hal* 

Mian Muhammad Ali-Ali Bhai ®88 

W1A g> 24 —Transfer of suit—Judge having 

decided the same law point in another suit, whether 

The aTu’dge’haB decided a point of law 

ariliwt in one oaee is not a good groond for trans- 
anBing roU rt another case of the same 

fer ?^n f which the same point arises L Firm op 

LAP OP Delhi v. Firm op Johri 

Mal -Chp n>a M£j™ Ei J culi(>n 0 f decree-Suit lor 
r declaration that decree has been satisfied, whether 

¥ declaration that a decree has been 

R; A salt incapable of execution is barred 

fa d y r 8a the protons “J section *7 of the Civil Pro. 
cedure ‘ ode. L Ram Labh.ta o. Firm 


Mal-Kapor under s. 47 must have 

reference to matters subsequent to decree . 


Questions under section 47, Civil Procedure Code, 
relating to the exeoution of a decree and arising bet¬ 
ween the parties to a suit in which the decree was 
passed or their representatives, must be such as have 
reference to matters arising subsequent to the 
passing of the decree and not antecedent to it. 
L Ram Das v Netto, fit P ». R. 922 753 

— -S. 47 , O. XXXII. r. 3 (3) — Execu¬ 

tion proceedings — Minor■ Qua-dian -Affidavit not 
filed—Guardian not appearing and acting for minor, 
effect of — Property sold in execution -Suit to set 
aside sale — limitation—Limitation Act (IXof 1908J, 
Sch I, Arts. 12, 141 

Where io execution poceediugs against the minor 
son of a judgment-debtor, the application for the 
appointment of the minor’s guardian is not accom¬ 
panied by an affidavit, under Order XXXI I, rule H 
»3 , of she Civil Procedure Code and the guardian 
does nobaDpear and act at all for the minor, the latter 
never becomes a party to the execution proceedings; 
and if his property is sold in such exeoution 
proceedings and he institutes a suit to set aside the 
sale, the suit is governed by Article <4* and Dot by 
Artiole & of Schedule I, Limitation Act. L Alam 

Dix v Allah Dad 547 

— — SS. 47, 73, 144, l 51—Attachment of 

moneys—Rateable distribution among decree-holders, 
order for—Order set aside in appeal —Restitution, 
application jor, by the attaching decree holder, 
maintainability 01 —Inherent power of Court to 
order restitution under s 6 . 

Respondent obtained a decree against M. and 
in execution attached certain moneys belonging 
to M The moneys, after realisation were rateably 
distributed among various decree-holders of M, 
The order for rateable distribution was, however, 
reversed on appeal. Respondent then applied for 
return of the moneys rateably distributed and this 
was ordered: 

Held, that as the contest was between rival 
decree-holders, the order for rateable distribution 
was neither a decree under section 144, Civil 
Procedure Code, nor an order under section 47, Civil 
Procedure Code, and that the order far restitution 
was without jurisdiction 

8emble : — Vv hether the respondent is entitled to 
relief under the Court’s inherent powers under 
section 161, Civil Procedure Code. IY1 Varada 
Ramaswami v. Vumma Vhnkataratnam, 30 M. L. T, 
178; 16 L. W. 4il; M. W. N. 184; 42 M. L. J. 

473 546 

—-SS. 47 , 102 —Decree for sum exceeding 

Rs. 600 —Execution Jor sum less than Rs. 50c— 
Appeal, second, whether lies. 

In determining whether a second appeal lies 
from an order passed in execution proceedings, 
the amount of the subjeot-matter of the suit, and 
not the amount sought to be recovered in that 
particular exeoution must be taken into considera¬ 
tion. 

Where in exeoution of a decree for a sum over 
Rs. 600, an order is passed in respect of a sum 
less than Rs. 600, the order is opes to second appeal. 

L Mohna Mal v Tolsi Ram, « L.- 4' 718 

- SS. 47, 144 —Restitution Execution 

proceedings—Suit for relief of restitution, whether 
may be treated as proceedings. 
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Although a suit for restitution is barred by 
section *44 2 of the Civil Procedure Code, yet 

where such a suit is instituted it can be treated 
aB proceeding, under section 47 .2 because an 

application for restitution is in substance a pro- 
ceeding in execution. N jamaxlal v. Ragho 31*7 

_. s. 48 —Dekkhan Agriculturists' Relief Act 

(XVII of 1H79J — Decree, mortgage—Instalments — 
Failure to pay any instalments entitling decree - 
holder to execute whole decree—Decree made 
absolute—Starting point for 12 years' limitation— 
Limitation. 

On the 11th September lf*03 a decree was passed 
under thfcrprovisions of the Dokkhan Agriculturists 
Relief Act providing the payment of the decretal 
amount by ten yearly instalments and also providing 
that incase of default of the payment of anyone 
instalment the decree-holder was to wait for a year 
and if the instalment remained still unpaid ho 
was at liberty to recover the whole amount then 
due. The first instalment fell due in March «0l 
and was not paid within a year. ‘Thus the whole 
deeree became payable in March i90; but the decree- 
holder applied in December 1904 for adecree absolute 
and got the order on the th January .*0 •. borne 
applications were made for execution but the last 

application was made on the 7th lune W *° : . 

Reid, that as the decree was passed under 
provisions of the Dekkhan Agriculturists tteliefAct 
there was no necessity to apply to the Court to have 
the decree msde absolute, that the a PP llca *)*}“ 
to have the decree made absolute could only 

be treated as a step-in-aid of ' 

the order on the application dated the 7th Ja ° y 
1904 could not be treated as a decree to B ive 
fresh starting point for the period of twelve ye 
allowed by section 4' of the ivil Procedure ode 
and that, consequently the application 
barred by limitation. B Hirachani^Khkmchand 

«. Aba Lala Patil, 24 Bom L. &. 46 B 


_S. 5 I , O. XL, r. I -Mortgage-decree 

—Decree-holder entitled to sell P r0 ^ e ^ 
Receiver, whether can be appointed. See APPR g 

PRIAT, 0 S. O 89, Y O. N XXIII, r. 3 without 


Where the plaintiff claims in the plaint, in his 
own right of succession, possession of properties 
as well as the position of uiohunt on the ground 
that the defendant has forfeited the mohuntship by 
marrying, section 92 of the Civil Procedure Code is 
no bar to the suit although some of the grounds 
of his claim are such as would bo contemplated 
in that section. Pat Raghunath Das v. Sheo 
Kumar Missar 464* 

- S. 92 —Hindu temple—Suit by worshipper 

for declaration — Sanction, uhether necessary. 

A Hindu entitled to worship in a temple is not 
competent, as such, to maintain a suit for possession 
of proporty alleged to belong to the temple, as prima 
facie it is only the trustees who can claim that 
relief. But ho can sue for a declaration that a 
certain property is trust property attached to the 
temple and no sanction is necessary under section 
92, Civil Procedure Code, to bring such a suit L 
Salig Ram v. Bassao Mal, 1 L. L J. »■ (< 320 

__ S. 92, scope of See Specific Relief 


intervention o) Court dunng ^ 

whether can be recorded a, 
other law for the time being m force. »»'" 

An award made without the intervention of any 

Court, and during the pendency of ^^“je^as an 
unless it is consented to by parties, .. Civil 

adjustment under Order XXIII, rule 6 of the ^ml 
Procedure Code, and section *9 of the Code^pera^ 

to bar the enforcement of it by being 

The words “by any other taw for ‘he t.m® 

la force" contained in section 8. o 

cedure Code, refer to some lew extrnneons to^the 

Code of Civil Procedure, and cannot be lefti piRSB1D 

held to cover Order XXIII, role 3# j 23 

:: a ° r s °. B 9V-^^ nrohunt-Hiadh haw 

—Endowment S.Lmarhi MM. mohnnt of - 

Marriage Forfeiture of mohuntship. 

The mohunt of the Sitamarhi Aathal does n 
neoessarily forfeit his mohuntship by contracting 

matrimonial alliance. 


Act, s. 42 

s. 97 — Preliminary and final decrees — 


Appeal f/om preliminary decree alone, when main 
tainable 

Where there are preliminary and final decrees in 
the same suit, an appeal against the preliminary 
decree alone cannot be maintained, unless it is 
instituted before the passing of the final decree. 
N Biharidas i>. Bajrangdas 261 

-s. 102- Suit based on agreement to share 

the income of a tenancy - Suit, whether, of the 
nature cognizable by Small Cause Court — Appeal, 
second 

A suit based on an agreement between tho 
plaintiff and the defendant that the latter would 
pay the former half of what he realised from a 
tenancy granted to him by the Government is 
cognizable by a Court .of Small t auses as all that 
is transferred under the agreement is a moveable 
property and not a right in the tenancy and, 
under section 102, Civil Procedure 1 ode, no second 
appeal lies from a decision in such a suit where 
the value of the subject-matter is lees than 6C0 
rupees. L Ganga Ram v, Maya Das, d L. L. J. 4i9 

841 

_ss. 109, NO, O. XXI, r. 15- 

Appeal to Privy Council—Joint decree-holders — 
Execution application by one for his own share — 
Order of Court directing execution for benefit of all— 
Order not determining rights in controversy in suit — 
Leave , grant of 

A. one of three decree-holders, applied for transfer 
of his third share to another court in whose jurisdic- 
tion the property of the judgment-debtor was situate. 
The remaining decree-holders were served with 
notice of the application but raised no objection, 
and the Court made the desired order. Objection 
to tho order was taken by the jadgment-debtor 
before the Execution Court 'I he matter went up in 
appeal to High Court which declared that the trans¬ 
fer mUBt be treated as a transfer of the whole decree 
and that no sum should be paid out of Court to A. 
except on his giving security to refund the same if 
required. Some time after this A started a fresh 
execution in which B„ one of the remaining decree. 
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holders, applied to be added as a party. This was 
allowed. A revision application ngaiust the order 
was dismissed by the High ' ourt, and leave was 
sought by A-to appeal to the Privy Council: 

Held , that there were no grounds for allowing the 
application for leave to appeal to His Majesty in 
Council. 

Per Hiller, C. J .— 1' that the order sought to be 
appealed against was not a final order determining 
the rights of the parties in any matter in controversy 
in the suit as the rights of the decree-holders as to 
their shares to claim the benefit of the decree were 
settled by the decree itself and were further deter¬ 
mined by the High Court judgment which declared 
that the transfer of part of the decree must be 
treated as a transfer of the whole, that the order 
related to procedure and was merely a nataral 
corrolary of the High Court judgment ; 

(2) that in view of the clear provisions of O XXI, 
r. 15 empowering a Court in such a case to protect 
the interests of all the joint decree-holders, there 
was no substantial question of law involved 

Per Hullick , J. — That in view of the judgment of 
the High ' ourt declaring that the execution proceed¬ 
ings could only be prosecuted by A on behalf of all 
the decree-holders, which judgment not being 
appealed against had become final, it was no longer 
open to A to contend that B should not have been 
added as a party to the execution proceedings. 
Pat Prakash Chandra Sarkak v Brindaran 
Chandra Sarkar, . 1922» Pat. 29 i 991 


__ 5 , | |0 —Appeal to Privy Council—Suit 

to eject tenant oj house —Value of suit, method of 
computing. 

The value of a suit, for the purposes of an appeal 
to Hia Majesty in Council to eject a tenant from 
premises occupied by him, is the monthly rent of the 
premises capitalised at 20 years' purchase. B 
HiRALAL D. Nanavati v. Kastubhai Manibhai 
Naoakseth, 24 Bom L R. 360 


S. I I 5— Revision. 


In revisions the question of substantial justice 
arises moie truly when a case has been decided and 
where the High Court is of opinion that any technical 
error whioh might have been urged in an ordinary 
appeal, is not a sufficient reason for interference in 
revision unlees injustice has been caused thereby or 
the petitioners have been prejudiced. L Lahore 
Electric Supply Co, Ltd. y. Bombay Motor and 

Cycle Co„ Lahore . 

— g B 1 15f O* IXf 1^• 2— Revision — 

Remedy, other, open—High Court, interference by— 
Process-fee paid late Dismissal of suit—Illegality 
A High Court generally does not entertain an 
application for revision when there is another 
remedy open to a petitioner, but there is nothing 
in the law whioh pronibits a High Court from 
interfering where grave injustice may hare been 


The date of hearing of a suit was 21st October. 
Plaintiff deposited the process-fee on ilth October at 
Gujrat The office did not issue a summons to 
the defendant at Gujrauwala on the ground of the 
process -fee being paid very late and on the date of the 
hearing the Court dismissed the suit under O. IX, r. 2 
qI the Civil Procedure Code : 


Held, (1) that O. IX, r. ?, Civil Procedure Code, 
had no application to the suit inasmuch as process- 
fees had been deposited by the plaintiff ; 

(2 that the office acted wrongly in not issuing 
a summons to the defendant on 11 th October; 

(3 that the order dismissing the suit must be set 
aside in revision. L Ralla Ram v Kaj, 4 L. L X 

71 945 

-- S. 115, O. XXI, it. 89, 92- 

Application to set aside sale on deposit—Notice to 
persons affected thereby —Process fee. payment of, if 
obligatory on the applicant Revision—Practice of 
High Court—Confirmation of auction sale - Jurisdic¬ 
tion. 

Although Order XXI, rule 92, Civil Frocedure 
Code, requires that no orders shall be made under 
rule 89 unless notice of an application to set aside tho 
sale has been given to all persons affected thereby, 
it is not in every case obligatory on the applicant 
to pay the process fee or to serve notice according 
to the mode of service prescribed in the Code. 

The High Court has jurisdiction under section 115, 
Civil Procedure Code to interfere with the wrong 
exercise by subordinate Courts of powers vested 
in them under the provisions of the law dealing 
with confirmation or setting aside of auction-sales. 
C Santosh Bala Lebi v. Ram Chandra Ghati 

286 

- s. 144 —Restitution — Application Jor 

compensation , order on —Appeal—Memorandum of 
appeal dismissed for deficiency of Court-fee — 
Appellate Court’s order, if appealable — Court-lee 
payable on memorandum of first appeal — Appeal, 
memorandum of, registered —Rejection —Dismissal. 

An appeal lies against an order of a lower 
Appellate Court dismissing an appeal on the ground 
of deficiency of Court-fee, the appellant having 
failed to make good the deficiency within tho time 
allowed for the purpose. 

An application for compensation by a judgment, 
debtor under section 144, Civil Procedure (.'ode, 
relates to the execution, discharge or satisfaction of 
the decree and the Court-fee payable on the 
memorandum of first appeal against an order on the 
application is 8 annas 

Once a memorandum cf appeal has been regis¬ 
tered it cannot merely be rejected, and even though 
au Appellate Court in terms does no more than 
reject the memorandum, the appeal mast be 
deemed to have been dismissed, N Gabba v. 
Kanchhedilal, 18 N L R 16 225 

- ss. 144, 151, O. XXI, rr. SB, 

6 I —Sale in execution of decree—Honey deposited 
by auction-purchaser rateably distributed among 
creditors — Judgment-debtor’s objection to sale dis¬ 
allowed but finally decreed—Auction-purchaser 
deprived of sale-property—Application for restitution 
under s. I4», Civil Procedure Code, if lies — 
Inherent powers of Court under s. 161, Civil 
Procedure Code, when to be invoked. 

Restitution can only be granted under section 141, 
Civil Procedure Code, on the application of a party to 
the “decree varied or reversed.” The applicant mast 
be a party entitled to some benefit by way of restitu¬ 
tion. It is not sufficient that he is merely a p>ereon 
entitled to the benefit. 
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Section l'l of the ml Procedure n ode should 
not be invoked to cover an order which only sotB 
right one injustice by the infliction of another, or, 
as it is said, rob* Peter in order to pay Paul The 
extraordinary powers conferred by this H 6 ctinn 
should not be exorcised where the equities are evenly 
balanoed 

A claim petition by a judgment-debtor, under 
O XXr, r. Civil Piooedure ode on the ground 
that the property attaohed in execution of deoree 
against him was truso property, was disallowed 
under r. «. The jndgmen'-debior however, filed 
a regular suit and obtained a decree declaring 
that the property was trust property ar.d that, 
therefore, it was not liable to be proceeded against. 
In the meantime, the property was sold at Court 
auction and the price paid by the auction-purchaser 
was distributed rateably among several decree- 
holders, whose decrees wore recorded as satisfied. 

Upon obtaining the decree declaring that the 
property was trust property aod. therefore, not 
liable to attachment and sale the judgment-debtor 
obtained re-delivery of the property under section 
lit, Civil Vrocedu e Code, and when the auction- 
purchaser wa< deprived of the property he claimed 
back his money from the various decree-holders 
who had received it rateably In the meantime, 
their decrees had become time-barred 

Held, that the auotr .n-purchaser could not invoke 

to bis aid the provisions of 

(I) section 1*4, Civil Procedure Code, inasmuch as 

(a) the deoree in execution of whioh the prop¬ 

erty was sold had not boen reversed; 

ib) the auction purchaser was not a party to the 
order by which the objection-petition under 
O XXI. r e *, wa 9 disallowed under r. « : 

• nor couid he be treated as the legal repre¬ 
sentative of the judgment-debtor; 

(c) the order which was subsequently varied by 
• the. declaratory decree was the one made 

upon the claim petition and not an order 
. that was passed on the execution petition 
for attachment and sale of the property ; 

( d) that the order disallowing the judgment- 
■ debtor’s objection under O XXI, r. 61, was 

not a decree _ , , 

(2 section 1 'I, Civil Procedure p ode, because, 

(a, the refund was asked for from persons who 
had nothing to do with the auotion-sale, but 
merely profited by it, in the way of rateable 
distribution under the orders of a Court: 

(b) the decrees had become time-barred, and ir 

restitution was ordered the deoree -holders 
would be deprived of the fruits of their 
decrees and this hardship would result to 
them though no blame attached to them. 

M Baja Hao v a nanthanarayanay Chetty, 

16 L. W. 303, 4i M.L.J. 308; il922, M. W> 

* i 

g. |49 -Deficient Court-fee on memo, of 


appeal —Extension of time . , , *•_ 

Where in aopellant deliberately undervalues h.e 
relief in appeal and » wholly inadequate 

Court-fee on bin raemorandnm of appeal, an 
after, the mistake is pointed out and while be BUii 
has time to correct the fame, he deliberately refuees 


to do so, he is not entitled to any extension of time 
under 9 eotion 9 of the Civil Procedure Code L 
Tikcan Ram v. Bo9a Ram, 4 U p. L. R. L 1 77 106 
— —— g. 151 —Inherent power of Court, exercise 
of — Consent of parties—Consolidation of suits 
The consent of parties is not a condition prece¬ 
dent to the exercise by a Court of the powers con¬ 
ferred upon it by section ’5’ of the Civil Procedure 
ode: a f'ourt, therefore, has jurisdiction under the 
section to consolidat * suits without the consent of 
the parties. Pat Muhammad Afzar v. Mankumar 
Mafiton, < P.L. T. 84 IOOO 

-— s. 151, O. XLI, rr. 20, 33, 

O. XXX, r. 4 (2 )— Appellate Court—Respond, 
ent, addition of—Suit by or against a firm in 
the firm-name—Names of partners disclosed—Death 
of a partner—Legal representative, whether must be 
added as party— Determination oj partnership — 
Notice—Continuance of partnership— Presumption— 
Partner carrying on business of same nature with - 
out consent of other partners. 

Apart from all questions as to the scope of O. 
XLI, r. 20 and O. XLI, r 33, the Court, in a 
proper case, has inherent power to add a respondent 
to an appeal 

A suit of the description contemplated by O. 
XXX of the f'ode of iril Procedure may be brought 
by or against a firm in the firm-name even though 
the firm may have been dissolved before the date of 
the suit provided the cause of action arose before 
the date of dissolution This may be done, notwith- 
standing the position that a firm is not reoognised 
as an artificial or juristic person The proceedings 
in a suit so brought continue in the name of the 
firm, even though the names of the partners are 
disclosed From this standpoint no valid objection 
can be taken to the competence of an appeal even 
if the representatives of a deoeased appellant are 
not added as parties. 

Where no fixed term has been agreed upon for the 
■ direction of a partnership, any partner may deter- 
mine the partnership at any time on giving notice 
of his intention so to do to all the other partners. 
But the dissolution takes place as from the date of 
communication of the notice. . 

Where the evidence discloses that a partner who 
intended to retire from the partnership did in fact 
continue to associate with its work, a presumption 
may legitimately be drawn in favour of the continu¬ 
ance of the partnership. _ 

If a partner, without the consent of the other 

nartners, carries on any business of the same nature 
and competing with that of the firm, ho must 
account for and pay over to the firm all profits made 
• by him in such business, and he must alio make 
compensation to the firm for any loss occasioned 
thnrahT C PULIS BlHABI ROY V. MAHSNDRA 

Chandka Ghobal, 34 C. L. J 406 lO 

_g. 15 2—Alteration of deoree six years 

after enforcement. See Stam? Act, s. 61 310 

‘ _ _ o. II, r. 2 —Recognition of r. 2 in Revenue 

The^ principle recognised by Legislature in O. 
TT r ? of the Oivil Procedure Oode has been held 
applicable to proceedings in Revenue Courts for 
recovery of arrears of rent as alao m case* of not 
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merely deliberate relinquishment Imfc also of acciden¬ 
tal or involuntary omission. C Pratap Chandra 
Jana v. Secretary ok Statk for India, 35 0. L J. 

3U4 375 

- O. Ill, r. 4 (2), S. 151 — Plaint 

returned for presentation to proper Court—Power 
of Pleader to represent his client, if determined — 
8. 151, inherent power under, when to be used 
Under O. IIT, r. 4 <2), Civil Procedure Codo, 
the appointment of a Pleader is not determined 
until all proceedings in the suit are ended so fur as 
regards the client. 

Where a plaint is returned for presentation to tho 
proper Court, the original vakalatnama of the plaint¬ 
iffs Pleader is not determined where the presentation 
of the plaint before the proper' curt can be considered 
as a continuation of the proceedings in the suit as 
originally instituted for the purposes of O. Ill, 
r. 4 (2 1 of the Civil Procedure Code, as for instance, 
where the plaint is presented to the proper Court 
on the same day on which it is returned. 

By its very terms section 151, Civil Procedure 
Code, does, in certain specified circumstances, nullify 
the clear and imperative provisions of the Code as 
well as those that are ambiguous or advisory, if any 
of the latter classes exist The provisions which 
cannot be nullified by virtue of the power mentioned 
in that section are not those that are clear and 
imperative but only those whose operation in the 
particular case will not defeat the ends of justice 
or lead to abuse of the process of the ‘iourt. 

The power mentioned in section *51, Civil Pro¬ 
cedure Code, must be used sparingly and only in the 
last resort if only because of the great danger of 
mistake as to what the justice of a given case 
may be. N Debit,al v. Krishnaji 296 

- — Oi III* !*• 5 —Pleader's duties and 
responsibilities—His appointment, determination of 
—Notice to Pleader, notice to client. 

When a Pleader accepts a brief, it is his duty to 
attend to his client’s interest throughout the pro¬ 
ceedings in the case unless his appointment be 
determined with the leave of the Court by a writing 
Bigned by him or his client and filed in Court. 

In an appeal filed by a Pleader, a notice of the 
date fixed for hearing was served on him On that 
notice, the Pleader made the following entry, “ The 
appellant should be informed. He has his papers 
with him and has not left his'address with me.” On 
the date of hearing no body put in an appearance : 

Held, rejecting the appeal, that the appellant must 
l»e deemed to have had notice of the date fixed for 
. hearing O Sheo La,iq SiNfiii v. Ausan Sinuh, 9 
O. L. J. 170; 26 O. C. 40 554 

-■— O. VI, r. I 7— Amendment of pleadings — 

Interlocutory order—Revision 

Leave to amend should always be given unless the 
' Court is satisfied that the party applying for leave 
• is acting mala fide, or that, by his blunder he has 
done Rome injury to his opponent whioh cannot be 
compensated for by costs or otherwise However 
negligent or careless may have been the omission, 
»however late the proposed amendment, tho amend- 
- ment should he allowed if it can be made without 
njustioe to the other tide. 


The High f'ourt should hesitate as a rule to 
interfere in revision with interlocutory orders of 
the lower Courts, but it should not hesitate in 
exceptional cases 

Defendants applied for leave to amend their 
written statement before issues were atrnok but the 
Trial • ourt refused to grant leave to amend. On an 
application to the High ourt in revision : 

Held, that this was ah exceptional case in which the 
High '’ouit would interfere with the interlocutory 
order of the Trial Court 

An interlocutory order passed by the presiding 
Judge of a 1 ourt is not binding on his successor and 
the latter can go behind the order if a case is made 
out for his doing so. JmJharia Coal Co, v. Diwan 
CHANT) & Co. 335 

• O. VI, r» 17— Plaint, amendment, of — 

Case ripe for judgment 

A plaintiff ought not to be allowed to amend his 
plaint at a late stage of the suit, a9, where the case 
is ripe for judgment, where the amendment has the 
effect of completely altering the nature of the suit. 
L Tohlu Mal v Beta, 3 L. L. J. 184 132 

—-- O. VIII, 6— Set-off — Counter-claim — 

Difference—“Money due”—Unascertained damages. 

Set-off and counter-claim are governed by rules 
of procedure which must be construed strictly, 

A set-off can be pleaded as a defence and can only 
arise where the claim to be set-off one against the 
other whether by plaintiff or defendant exists in 
the -ame right. The principle < n which an equicable 
set-off can be allowed is that the claim on which 
it is based must arise from the sune transaction 
which is the subject-matter of the plaintiff’s suit, 
and it is only when a claim for damages, for instance, 
forms the subjeci-matter of a counter-claim that it 
makes no difference whether damages are based on a 
claim arising on the subject-matter of the suit or 
are based on some transaction whioh is entirely 
outside the plaintiff’s claim. 

Though every set-off can be pleaded as a counter- 
claim, if a defendant so desires, every counter-claim 
cannot be pleaded as a set-off. It is, therefore, of the 
greatest importance to keep separate the questions 
of set-off and counter-claim when a defendant seeks 
to olaim as a set-off not money due but an unascer¬ 
tained sum for damages. 

A counter-claim is bad when it cannot form the 
subject-matter of a separate suit in the Court trying 
the suit in whioh it is pleaded 

W here a defendant pleaded a set-off on tho basis 
of an Article of Association, by whioh the plaintiff 
was bound and whioh ran as follows: “The dir ectors 
may deduot from the dividend or bonus payable to 
any shareholder all sums of money duo from him to 
the company ”: 

Held, that, as the defendant-wanted to sot off an 
unascertained sum for damages, it could not be 
allowed as it was not money due within (he meaning 
of the above article B Vithalbas Gulasdas v . 
Hyderabad SriNNi.NO <k Weayino Co Ltd , c4 Bom. 
L. n. aah 326 

-- O. IX, r. 13, O. XLMI —Order 

refusing to re- admit application to set aside er* parte 

decree—Appeal. 
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An order refusing to re-admit and ro-oonsid^r an 
application to set aside an ex parte decree dismissed 
for default is not appealable eith r under the ‘'ivil 
Procedure ode or any other law. A Sharif 
Husain v. Haidar Husain, 20 A. L. J. 519 320 

-O. XI, r. 14 —Production oj documents , 


non-compliance with order for, effect of. 

The niere non-compliance with an order for the 
production of books and documents in Oourt, made 
under Order XI, rule 14 of the Civil Procedure Code, 
does not warrant the striking off the defence of the 
party which is guilty of toe non-compliance of the 
order. A yallpur Sugar Mills & Co. v Ram 
Chandra Qur Sahai Cotton Mills & Co , iO A L. . 

422; 4 U. P. L. R. vA.) 139 73 

-O. XX, r. 4 ( I )-Small Cause Court, 

judgment of—judgment specifying points for decision 
and entering findings seriatim, whether proper — 
Sait to recover amount onbisis of acknowledgment, 
whether cognizable by Small Cause Court. 

Where a Small Cause Court Judge has in his 
judgment specified the points for decision and has 
entered his findings seriatim under each of the 
issues mentioned by him, he has complied with the 
provisions of O. XX, r 4 > Civil Prooedure ode. 

A Small Cause Court is competent to try a suit 
to recover a certain sum of money on the basis of 
an acknowledgment. C Baul Chandra Addva t’, 
Abdul Matleb 

-O. XX, r. 4 (2) — Judgment based on 

personal inspection—High ourt, power of, to set 
aside See alcutta Kent Act, I 20 302 

-- -i— O. XX, !*• 14 —Intention ol Legislature. 

O. XX, r. 14 of the Civil Procedure Code implies 
that, in a suit for pre-emption, a future date should 
be fixed for the payment of the purchase-money, 
and indicates that the intention of the Legislature 
was not that payment should be made on the day on 
which judgment is announced _ Himmun d Fauja, 

—-- O XXI, r. I (I) (a.)—Deposit of 

decretal amount in Court by judgment-debtor— 
Notice of payment to decree-holder—Duty of Court. 

In all oases of suits, appeals and applications, 
when deoretal amount is deposited in 1 ourt by the 
judgment-debtor, and wheo this fact is brought to 
its notice by permission being asked to deposit the 
money, it is the duty of the ‘’ourt to give notice to 
the decree-holder The judgment-debtor should, 
however, pay the necessary process fee But even 
if he does not pay the Court is bound to inform the 
deoree-holder of the payment when ho appears 
to ask for sale of the property. N Narayan v. 

-O. XXI, rr- 57, 58, 63 Execution 

of decree—Attachment—Claim proceedings—Execu¬ 
tion dismissed—Order in claim proceedings—Title 
suit - Limitation 

1 Plaintiffs who had obtained a deoree against a 
certain firm attaohed certain houses in execution 
t>f the deoree. Objections to the attachment of one 
of these houses were filed under O XX T, r » 
•Civil Procedure Code Some evidence was taken in 
support of the objection and proceedings were then 
■adjourned -to I th • February 14 for further eyi- 
donee. In the meantime the decree was partially 


satisfied and at the request of the decree-holders the 
Court dismissed the execution proceedings on 9th 
February 9't. On l th February the decree- 
holders being absent, the Court passed an order 
accepting the objection and removing the attach¬ 
ment. In April 191 » the plaintiffs again attached 
the same house in execution of the same decree. 
The defendants again objeoted and their objection 
was allowed on 27th August 1915. On 2nd October 
1915 plaintiffs brought a regular suit for a declara¬ 
tion that the house belonged to the judgment-debtor. 
Tho lower Courts dismissed the suit as time-barred 
on the ground that it had been brought more than 
one year from the order of !• th February i914: 

Held, (l) that the effect of the order of 9th 
February 19 ! 4, dismissing the execution proceedings, 
was. under 0 XXi, r 57 of the Civil Procedure 
Code, to remove the attachment; 

2 ) that after the order of 9th February 1914 the 
Court had become functus officio and that, therefore, 
the order of lath February 1914, was a nullity and 
was not binding on the plaintiffs j 

«3 that the plaintiffs’ cause of action arose on 
27th August 9 > 5 and that their suit was, therefore, 
within time. L Firm Fateh Din Allah Ditia j 
Qutab Din, 8 L. 7 .^ 

-O. XXI, r. 58, ss. 47, 151 — 

Objection application headed under ss. 47, 161 — 

Appeal 

Aq objection by the judgment-debtor that the 
property, against which the decree-holder has filed 
an application to execute his * _^ 

erty, is an objection under O. XXI, r. 6 *, Civil 
Procedure Code, even if the objection petition is 
headed as an application under sections 47, 151, 
Civil Procedure Code, and an order allowing such 
objection petition is not appealable. Pat Nazir 
Hussain v Muhammad Ejaz Hussain, 3 P. h. 1^4^* 

_O. XXI, r. 63— Slut by unsuccessful 

claimant to establish right to attached property- 

Burden of proof . 

v\ hero a member of a firm knowing that the 

firm had failed, executed deeds transferring bis prop, 
erty to his wife and his son, the Oourt would be 
justified in applying the principles of section 53 
the Transfer of Property Act, and presuming that, 
the alienations were fraudulent, and were executed 
with the object of delaying and defeating his 
creditors L Ai Bai v Kauan Singh, 3 L. L. J- 


_o. XXI, rr. 66, 90 

decree Sale—Failure to state estimated price in 

■proclamation— Irregularity—Substantial injury— 

Second appeal— Point taken for first time. 

The mere omission to state in a sale proclamation 
the estimated price of the property to be sold dbes 
not amount to material irregularity -withm tho 
meaning of r. 90 of 0. XXI of the Civil Procedure 

C A 8 'material irregularity in tho publication or 
conduct of a sale would not justify Resetting aside 
of the sale in.the abseneo of proof that substantial 
iniurr to the applicant had resulted therefrom. -• 

V Joint taken for the-first time m second appeal 
deserves no consideration. ‘ L Muhvmma-d 
UD-DIN V. AMIS-UD-DIN 
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--O. XXI, r. 72 — Decree-holder purchasing 

t* property without permission — Purchase, whether 

void. 

A purchase by a decree-holder who has not 
obtained permission to bid at an execution sale is 
neither void nor a nullity but is only to be avoided 
on the application of the judgment-debtor or some 
other person interested. The sale would be set 
aside if the property has not been realised to the 
best advantage. The conduct of a decree-holder or 
the fact that he had applied for permission to bid 
and been refused would not make much difference, 
for although that would be a fact which the Court 
might take into consideration in determining whe¬ 
ther the sale should be avoided or not, even then it 
i8 doubtful whether it would be of any importance, 
as the question would not be whether the decree- 
holder had been contumacious, but whether the prop¬ 
erty had been really realised to the best advantage. 
P C Radha Krishna v. Bisheshwab Sahat, x P. 
L. T. 629; 16 L. W. 190 914 


-o. XXI, I*. 84 —Execution of decree — 

Sale—Failure to deposit 26 per cent, of purchase- 
money — Irregularity. 

The failure by an auction-purchaser at a sale 
held in execution of a decree to deposit 5 per cent, 
of the purchase-money at the time of the sale, 
as required by r. 8*, 0 XXI, ivil Procedure 
Code, iB a mere irregularity which does not affect 
the validity of the sale unless it can be shown that 
substantial injury is thereby caused to the judgment- 
debtor. A- INAIT (JlLAH V. PoNJAB NATIONAL BANK 

LtdjLtalltur 427 


--O. XXI, r. 89 —Tender of money with 

application to set aside sale—Tender, whether 
application—Limitation Act (IE of 190SJ, s. 4, 

applicability of. .... 

The terms of section 4 of the Limitation Act 

are wide enough to cover an application of every 
kind, which a man is called upon to make in 

Court. 

A tender of money made with an application 
under O XXI, r. 89, for the setting aside of a 
sale is in itself an application offe.ing to pay 
the money and is, therefore, governed by seotion A 
of the Limitation act A Dubga Prasad v. Babo 
Lal, *0 A L J »4.*j4U. P. L tt. A.) 11/ 3^1 


_ o. XXI, r. 90 — Execution of decree — 

8ale not proclaimed by beat of drum—Paucity of 

bidders-Irregularly. . , ... 

Where owing to the failure of the deoree-holder 
to deposit the necessary charges, an execution sale 
is not properly announced and the omission results 
in a pauoity of bidders, the irregularity must be 
taken to have caused substantial injury to the 
iudgment-debtor and the sale will be set aside on 
thatground, L, Na»d Lilr. Ton bin i 

K - O* XXI, r. H l—Execution of decree — 
t . Sale— Purchase-money, refund of, when can be 

a obtained. . .. - , ,, 

fc Where after a sale m execution of a decree, the 

auction-purchaser discovers that tho judgment-debtor 

had no saleable interest in the property sold, he most 

ffefc the sale set aside sunder O. XXI, r bi of the 

Civil Procedure Code, before he can obtain the right 


to ask for a refund of the purchase-money. B 
Balvant Ravgnath v. Bala Malu, 2 Bom. L. R. 

308 360 

- O. XXI, r. 100, application under — 

Limitation See Res judicata 663 

- O. XXII, applicability of—Legal repre¬ 
sentatives not brought on record— dona fide 
mistake. See Shamilat land 3 j6 

- O. XXII, r. 4 3) —Death of one of 

several defendants f.egal representative not brought 

on record — Suit, when does not abate as a whole 

W hen one of two or more defendants dies and no 

• 

application is made under Order XXII, rule 4(3), the 
suit abates as against the deceased defendant. The 
question, whether the suit abates as a whole, would 
depend upon whether the suit can be proved in the 
ab«enoe of the legal represe t:itiv**s of the deceased 
defendant If the latter had no joint interest with 
tho other defendants and the interest* of the several 
defendants can be discriminated, the abatement of 
the suit with respect to the deceased defendant will 
not result in the dismissal of the entire aeit. C 
Sabat Kamini Dasi u. Chaitanya Chandra Prohoraj 

290 

-— O. XXII, rr. 4.9— Aopeal—Death of 

respondent — Abatement—Application to set aside 
abatement—Sufficient cause —Ignorance of death. 

An application, purporting to be made under 
O. XX-1, r of the Civil 'ro^edure Code, which 
is made after expiry of the period for making it, 
may be treated as having been made under r, 9 
of the Order. 

Mere ignorance of the death of a party is not a 
sufficient excuse to entitle an applicant to the benefit 
of r. 9 of O. XXII, Civil Procedure Code U. 
Ohuni Cal v Kala Khan, 4 L. L J 171 596 

-O. XXII, r. 9 ( 2 ) ( 3 / Abatement, 

when set aside. 

An abatement ought nob to be set aside as a 
matter of coarse or lightly. The plaintiff must 
satisfy the ~ourfc that he had a sufficient can e for 
not applying in time to set ande the abatement 
and bring a legal representative of the deceased de¬ 
fendant on the record Sab*t Chandra Sareab 

v Maihar''Tone and Lime l o . -td , .i0.6* 917 

- O. XXIII, r. I - Per nistiion to file mitt, 

whether must be express—Order granting permission, 
whether can be questioned after it has become final— 
Probate and Administration Act (Vof N8 ), s 56, 
proceedings under—O XXIII, r :, application of. 
Under O. XXIII, r. , of the Civil Procedure Code 
it is not necessary that the permission mentioned 
therein shonld be given in exprees terms, it is 
sufficient if the grant of permission can be 
implied from the order, read with the application on 
which it was made 

J he propriety of an orde under O XXIII, r ,of 
the ivil 1 rocedure 1 ode, granting permission to 
withdraw with liberty to bring afr»***h suit cannot be 
questioned after the order has become final 

Plaintiffs applied for Probate of a V\ i,l, but subse¬ 
quently asked for permission to withdraw the applica¬ 
tion saying that they intended to file a regular suit 
on the basis of the Will The < ourt passed an order 
permitting the withdrawal and dismissed the appli* 
cation. On the filing of the regular suit objection 
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was taken under 0 XXIII, r , of the Civil Procedure 

C °Held, ' that 0 . XXUT.r 1 . of the Civil Procedure 
Code was not applicable to Probate proceedings; 

( 2 • that even if it were held to be applicable, the 
order passed by the Court permitting the with¬ 
drawal mast be read with the application on which 
it was passed and mus'- be oonstrued as o lvlQ -P 
mission to the plaintiff- to hie the suit L Ba%w%RI 
Lai. v Kishen Devi, L. L. J 2*2 

_q XXiIIi r. 3 — DehJchan Agriculturists' 

Belie) Act’fXVII of i 87H), s a—Suit on p,o-notc 

against agriculturist-Admisston by , 

Court, jurisdiction of, to inquire m to nature of 

Where °in a suit to recover upon a promissory 
mote against an agriculturist, to whom the provisions 

oftne Oekkkan Agriculturists' ' e..ef , A ®cl aim 
dofoudaut admits the whole of the pUmtiB * dmm 
end asks the Court to pass a decree - 
with such admiss on, r 4 ol ° f it 

Civil Procedure ode does not oust the ourt of it 
^diction from going behind the transaction and 
inquiring into the nature of the admission so as to 
satisfy itself whether the> admission is.true and mad 
by the debtor with a full knowledge of ms ie 0 ai 

rights as against the creditor. XVIII. r. 

applicable,• must be given eff Agriculturists’ 

which are governed by the Dekkhan Agnc^ur. 

Relief Act. S Gotoram RadhaeisAn . 

Dodhu, ^4 Bom. L tt. »■'; 4fi B. oti^ 

—vS? 

^iZcrTJZhetUr't'o ’L 

instalments, whether extendi BT mortage 

mouths or not, is passed by con plaintiff is 

suit ordering foreclosure on def ® u ‘ t » , f " r a tiual 
not only entitled but is boun and a 0lir t 

decree before proceeding o « enlarging a ti ne 
has the same powers in rega , aa lt has with 
for payment allowed by such a decree as 

any other mortgage-deoree . decree in a 

• The mere fact that a preliminary decree^ ^ 

mortgage suit makes the sum P be paid on 

instalments and not in a amp -m to bo p 

am'BAT of the Civil Procedure -J. 

!l^ TA 6:Sw L XIV. rr. 5 <|>. 

. O.IX. r. 13, O. XVII. r -f d J t PP wh „ker 

for final decree 7 Na 'n ourt -Enturgemenlolt„ne. 

necessary Discretion of Co of the 

i Under, the ode of ‘ ivil between the pre- 

proceedings in a mortgage s a . t 0 f the 

liminary and the final dec P d till tho 

trial of the suit itself, which does not 

final deoroe is parsed- . makes an appli- 

• When plaintiff in a mortgage suit makes^ a ^ ^ 

cation under- O XXX V, r is not 

Civil Procedure Code, for a tho ap phoatiou 

. Regally necessary that notice 


should 1)3 served on the defendant or even issued to 
h m before the final decree is passed, »nd although 
it, i 3 just and proper to give notice to the defend¬ 
ant, \et tho passing of a final decree without 
notice to .the defendant is notan illegality or even 
an irregularity which would affect the decree m 
any way, nor is the « ourt bound by O IX, 
r « to set aside xuch a decree though it may 
do so’if it considers that the absence of notice con- 
sti.utes ‘-sufficient cause” for the absence of the 
defendant within the meaning of that rule in that 

Pa Und U er r O. XVII, of the Civil Proce- 

dure Code it is discretionary with the Court 
to pass a final decree in a mortgage suit when the 
defendant fails to comply with the terms of the 
preliminary decree, but by O XXXIV, r. 

P nd > ^ . this discretion is taken away when tho 

plaintiff applies for a final decree which the ourt 
bound to pass u-less the defendant appears 
and shows good cause for an enlargement of time 

N Annaji v. Fakira 

o. XXXlXt r. 2—Temporary injunction, 

la“7nj motion under r. • of 0 XXX.X of 
the Civil Procedure Code whether it is one re¬ 
straining a party from altering the position of 
affairs o? di-octing it to re-to e the conditions which 
prevailed at the tine theemse of action arose, must 
not go further and must not create locally new state 

° f th hXr or no an injunction in mandatory fo-mj or 
,, “ t 0 » ioiuocti'»n in mandatory form is within th 
rl n XVXIX it never is if it creates 
rrily new°sefof c-ndit,ons L ahore Electric 
Supply c o , Ltd, n Bombay Motor and ycm^ 
Lahore 

, XLI» I*. I— Receiver—Jurisdiction to 
„ pp M-beclorotory suit Power of Court to remove 

a .Ce y a«n P K ”"a of the High Court huda 
here h t h e appointment of a 

thQt a casern a« "'of th0 P u P iL ,h Court will 

“^'“interfere with the Single -lodge;. discretion, 
n0 * “ it is satisfied that the discretion has been 

improperly exercised and contravenes any pr.nc.ples 

of lifts a right to proceed under O. XL, 

r A , ,°hd Procedure Code, where it appears to 

. Q ilist and c^nv^nient to do so . 

b l fourt is not debarred from appointing a 
A • ourt forming the subject-matter 

nrrdeolamtor/ amt. in which posaeaaion of the 
of a decla y ^ fee awar ded to one party or 

Mother as the object of the appointment of the 
the other, as t J ecfc tho property and to mam- 

Receiver i* t P ante pending the disposal of 

ta u th*. status q naxtiea- nor is a Court de- 

disputo between p of the ‘ ivil Procedure 

ba T d from e Jomoving one of tho parties from the 
(ode, ( ro “ , oroperty L Amabnate u Teual 

possession of the ^property ^3 

KaOR, 4 U r> |0— Order rejecting appeal 

' 7 -1 rain iur'ish security jor costs, 1 ) appealable 

Vp£Z-Aptian 0 ; O. XL/, r. iU tg 
such appeals* 
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No appeal is competent from an order, under r, 

10 , ? CiviI Procedure ode. rejecting an 

appeal for failure to furnish security for costs 

O. X'.I, r iO is, however, not applicable to 
pauper appeals and an Appellate ourt exercising 

powers under the rule in case of pauper appeals acts 

illegally and with material irregularity. L Nazim 
d. Abdul Hamid, 3 L. 30; 4 U. B. L. R. (L.) 67; «>< r. 
L. H. i9z2 


. Om XLl 9 1% I O —Security for costs , appeal 
dismissed for failure to furnish—Court, power of 
io extend time for furnishing security . 

Where an appeal has been rejected on account 
of the appellants’failure to furnisn security for 
costs within the time allowed by the Court, it is 
not open to the ourt rejecting the appeal to 
extend the time for giving security. The appeal 
having been finally di-p^ed of, no extension of 
time can be gra .ted for doing any act relating to 
the appeal. ^ Hari Bhabini Debi v. .Nare*dra 
Nath hor 883 

“ XLI, I*. 22 — Cross-appeals—Appeal 
JUed beyond time, whether can be treated as cross 
ob lections. 

* here a defendant files a cross-appeal, after the 
period for appealing has expired, he is entitled 
under O. X i, r. Z . of the • ivil Procedure • ode 
to have his appeal treated as cross-objections to 
the plaintiff’s appeal. L Bawa Singh r. Thakur 
Singh, 4 U P. L. R. V L. 80 4yQ 

~ ■ O* XLI, r. 23f application of—Appeal. 

See Remand 713 

“O.XLI, r*. 25, r.rder under, if interlo¬ 
cutory-interference by High, Court, it competent 
It id only in very exceptional cases that the High 
Court should exercise its revisional powers °of 
interference with interlocutory orders An order 
under O. XLI, r 25, Civil Procedure Code, is 
not, strictly speaking, an interlocutory order but it 
should be interfered with only in exceptional 
cases, as it is npt a final order. Where, however, the 
order is unnecessary, it should be interfered with. 
L. Allah Bakhsh v. Lal Khan, 2 L. L. J. 6 J i 


~ XLI, t * a 2 -> — Remand , objection to 
finding on, not hied - Court, discretion of, to allow 
objection to be taken at hearing . 

W here a party to an appeal fails to file objections 
to a return to an order of remand under O XLI, r 
2« of the Civil Procedure Code, it is discretionary 
with the Court to permit such objections to be 
taken at the hearing of the appeal L- Partab 
Simiu v Achhar Singh, ' L. L J 2 0 846 

"“■ U" XLl, I*a 27 Additional evidence, 
admission oj, in appeal—App llace court, discretion 
of - High Court, interference by. 

The power vested by r. 27 of O XLI of the 
Civil Procedure Code in an Appellate Court to 
admit additional evidence is purely discretionary, 
and where, in exercise of that discretion, an Appel¬ 
late t ourt declines to allow the production of 
additional evidence, the High Court will not inter¬ 
fere on the ground that the Appellate Court has 
acted with material irregularity in the exerciso of its 
jurisdiction. C Hari Ciiaban Kabanjai v, Bahar 
Sheikh - 


., XLI, f*« 27— Additional evidence at 

the apj>ellate stage—Discretion of Court 

The admission of evidence in appeal is largely 
a matter of the discretion of the Court, aud not is 
entirely a matter of right. C Nayajav Ali r. 
MlDNArOR^E Zoij VDABY Co LTD, 770 

. . 9' XLI, I *m 27 — Fresh evidence, admission 

0 /, Jn a Court of Appeal—Exclusion of such evidence. 

t resh evidence should not be admitted by an 
Appellate Court in order to enable it to decide the 
ease in favour of a particular party. 

But if a party is allowed to produce a document 
and slso to adduce oral evidence to show how it 
fell into his hands, it is not open to the opposite 
party to have the existence of the document con¬ 
sidered and the oral evidence excluded, for if the 
tresh evidence is to be excluded the whole of it 
must be excluded. INI Bhairoxsingh v. Hjndgsingh 


o. XLII, as amended by High. Court— 
Appeal, second, memorandum of, unaccompanied by 
First Court's judgment—Presentation, validity of 
The presentation of a memoraodum of second 
appeal to the Lahore High -’ourt unaccompanied by 
a copy of the judgment of the Court of first instance, 
as required by r * added by the High Court to 
u A.LII, of the Civil '’rocedure Code, is not a valid 
presentation. L Dyala v Hibct, 3 L. L. J. 255 ‘ 

—— Sch. II, cl. 3, O. XXIII, r. 6 3- 

Arbitration - Reference through Court—Reference 
cancelled by parties—Arbitrator appointed out of 
Court—Application to file award as adjustment - 
Suit on award—Fresh reference to arbitration, effect 
of, on earlier arbitration proceedings. 

In a suit for dissolution of partnership, an order 
was passed under clauses of Schedule If, Civil 
Procedure Code, referring the matters in dispute to 
two arbitrators l ater, the parties informed the 
Court that they had cancelled this reference and 
had privately appointed T. alone as the sole 
arbitrator. T. delivered his award on l*fch 
April IM P. On 5th Augnst 1919 plaintiff applied 
to file the award as an adjustment under O XXIII 
r. of the ode On the l*fch March 19 0 the 
parties, alleging that contentions had been raised 
against the award by some of the defendants, 
applied for the appointment of T as arbitrator 
through the • ourt The Court appointed T. as 
arbitrator who was to submit the award before 
the '5th A pril I ■» 0 T. was unable to submit his 
award by that date so that the arbitration proceed¬ 
ings fell to the ground On 7th November 920 

plaintiff sought to continue his application under 
O XX11 i f r. 3 ; 

Held, that upon a proper construction of the appli¬ 
cation of • *th March 9 -0, and the order thereqn, 
the previous arbitration proceedings were considered 
as at an end, as the parties had agreed to a fresh 
arbitration of a character different to the previous 
arbitration, although the arbitrator was the same: 
that the parties were relegated to their original 
position that, therefore, the application in ques¬ 
tion could no longer be entertained and that the 
suit must continue B Khimchand Nauotamdas 
Bhaysar V . Bhogilal Hibachand Shah, 24 Bom. 

L. R. 361 913 
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1908 — coucia. Compromise by Counsel—e*o*HL 


SCH. II* ClS. 5* 1 7—Reference to 

arbitration without intervention of Court—Refusal 
of an arbitrator to act—Right to obtain order of 
reference from Court—Freeh arbitrator, appointment 

of- 

Where a party goea to arbitration in a case in 
whioh if- it had refused to do so, an order of refer¬ 
ence would have b*en made under paragraph 17, 
Schedule II of the Civil Procedure Code, he cannot 
dispute the right of the other party to obtain from 
the Court an order of reference under that provision 
of the Code when a difficulty arises at a later stage 
of thenroceedings which has not be°n provided lor 
by the parties, as for instance, where on* of t^o 
. arbitrators refuses to act In such a case the Court 
is competent to appoint under paragraph 5 af-esh 
arbitrator in place of the one who has drained to act. 

A Fabal Ilahi u. Prag Narain, 2u A. L. J * 

4 U, P. L. R. »A ) 156 

-Cl. 15 fl) (2L)—Private 

inquiry held in presence of parties— Private inquiry 
—Award based on hearsay and conjecture —Award. 

An award based on an inquiry made by arbitrators 
from the. neighbours of the parties in the presence 
of the. latter, cannot be said to be based on a 
private inquiry and must be upheld though i is 
clearly based on hearsay and oonjectnre. I- Uuoh 

Faia-u. Chandit 00 

Companies Act (VI of 1882 ), ss. 150* 

166—Payment order, assignee of. right to enforce 
A person to whom the Liquidator of a ' ompany 
has transferred a payment order made by the * ourt 
under section 0 of the Companies Aot, , 

against a contributory, is entitled to invoke t e 
summary jurisdiction of the Coart for the purp >se of 
recovering the money due from the latter - thei fact 
that the Company has beer finally dissolved would 
not prevent the assignee from seeking relief from 
the i iquidation ('ourt, and render it necessary for 
him to bring an action for the recovery of the money. 
L PaudOman Singh t-. Pio.nkeb Jewellery Co Ltd^ 

8 .L, L. J-<382 

QOmpromise, judgment based upon, value of. 
See Punjab Pbb.emption Act, s. 7 • 

Compromise by Counsel - w '\ hdr °“* 1 

by client- —Consent order perfected— Court *> discre¬ 
tion —Acquiescence by client _ 

Counsel has an apparent authority to compromise 
in all.matters connected with an action and n 
merely collateral to it Mid if he acts withini h» 
apparent authority and the other party has “^notice 
of any limitation or restriction on that authon y, 

the client will be bound by the agreement mad 

by- his Counsel and embodied in some order 

judgment of the Court. . , n nTiB0 . 

1 er Das, J. — * here a consent is given by a Coan ® 
undbr Borne misapprehension as to the wishes ° 

.. client,, the latter may withdraw it before the consent 

order is drawn up ard perfected, but not a 

The Court has very large discretion in the matter 
before the order is drawn up But once the order 
ii actually drawn up and perfected the discretion 

at an end. , , . - Iin 

The mere fact that a consent order u hard is u 

ground for re viewings it. 


Tho Counsel of a party to a. suit entered into a 
compromise agreeing to deposita certain sutauf money 
in ourt under the mistaken belief tlmt he had tho 
permission of his client to do so f l ho client who 
was present in Court stood by without making any 
protest, and even tried to raise up tho required sum. 
Failing, he applied to set asido the consent order 
after the same had been d-awn up and perfected : 

Held that tho order could not be set aside as not 
only the application had boen made long after the 
consent order had been perfected but the applicant, 
in so far as he had tried to raise tho sum required 
had acquiesced in the same. Pat Nilmoni 

Chaoduuri v Kedar Nath Daga, t P. \* T 7* 

r6 

c instruction of agreement -Agree- 

ment for sale— Unqualified agreement—Mortgage, 
inoperative-Charge, conversion into-Transfer of 
Property Act (IV of 8S2^, s. 100. 

Where an owner of land receives a sum of money 
and delivers possession of the land to the payer 
in lieu of interest witli the agreement that if tho 
monev is not paid, tho latter would be entitled to 
call upon him to convey the land outright, there 
m no unqualified agreement to sell on the part of 

the owner of land. 

Section 100 of the Transfer of Property Act 
does not enable a mortgage to be converted into 
a charge if it cannot operate as a mortgage by 
reason of non-compliance with the formalities pre- 
scrib-d by the law L B Mad no Po No we » 

const ruction R '>? dAcumen t-“Amia/ T 

m here "the arrears of rent of a plot of land [eased 
to the defendant were to be recovered from the amla 

standing on the plot: . , , ,* 

Held that the word “amla” was intended to mean the 

actual ’building or superstructure on the land and not 

merely the materials, i- Abdal Samad v. MuruarAL 

CoitMlTTMt^D *J‘* l t _p rovi 6 i 0 n not to claim damages 
in case of breach—Party committing wilful breach, 

whether protected . .. 

A contract for sale of goods provided infer aha 
that “If you are not in a position to deliver the 
goods or if there be any dispute in respect of the 
Snoda or if the company do not give delivery for 
anv reason the utmost that will be the result will 
he^that the l Soda' will be cancelled but we shall 
not ask for damages arising from the same from 
. . in any way ” Defendant gave delivery of certain 

£to” boY refused to give delivery of the balance 
without giving any reason. I'la.nt.B sued for 

d Tw “that the defendant was not entitled merely 
to say’that the contract was off because he did not 
wish 7 to deliver any more goods under it, that the 
clause meant that some reason must be given^by the 
defendant, and that, consequently, the plaintiff was 
♦ Med to damages B Ohdnilal Databhai A Co. 
AHMEDABAD FlNE SPINNING & WEAVING 00.24 


1 ’ 


B ° M Document to be interpreted 


as a whole - 


Interpretation t» be consistent 
If a consistent interpretation oan be placed on all 
the clauses of a document it should be adopted m 
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Construction of document— condd. 

preference to any other which might, lead to incon¬ 
sistent results. O Muhamm»d Y*qub Khan t* 
Muhammad Shahid Ali Kitan, 9 O L. J. «fv • 9 S 

O. o. 21 556 

-Mortgage-deed, interpretation of Sec 

Hindu T aw—Widow 16 

-- Surety bond— Personal liability—Document 

capable of intelligible interpretation—Extrinsic 
evidence, a Imissibifity of, to affect its meaning 
A trading p omp-iny took certain advances from 
a Bank, the plaintiff in the suit, and by ww of 
security the defendants who were Directors of the 
Company executed a surety bond in the form of 
a letter addressed to the ^ank, the material portion 
of which ran as follows: “ Tn consideration of 
your allowing the 1 ompanv to overdraw sums not 
exceeding rupees fifty thousand on the security 
of the said Company demand pro-note in yonr favour 
we hereby pledge for the re-pavment on demand 
of the said overdraft ” Tn a suit by the plaintiff 
to make the defendants personally liable, the 
defendants contended that’ t they had given the 
surety bond as Directors of the Company and 
sought to adduce evidence to prove by reference 
to other transactions entered into by them that 
they had not pledged themselves personally 

Held, that the only construction that could 
bo put upon the letter was that the defendants 
had made themselves personally liable* 

(v» that as on the face of it there was no difficulty 
in giving the letter an intelligible meaning as 
constituting a personal pledge, no extrinsic evidence 
was admissible to affect its meaning. P C Panna 
Lal t* Njhal Chand, 26 C. W. N. 7 <7: ( 9S2 M. W. 
N. 37*; 43 M. L. J. 66; 3 C. L. T. *r *G L. W. fO 
24 Bom. L. R. 971; 3» M. L. T. 123; ? P. L. R. '922 

423 

Construction Of power— Power to 

execute mortgage, whether includes power to 
incur loan - Power to sign, whether includes power 
to mortgage. See Registration Act, s. 33 315 

Contract, repudiation of — Deposit — Earnest — 
Forfeiture. 

A purchaser who repudiates the contract on his 
part f< rf'dts the deposit money and is not entitled 
to its refund even if the other party has not 
suffered any lo°s. 

A deposit serves two purposes—if the purchase 
is carried out it goesagainet the purchase-money, 
but its primary purpose i«' that 5 ' it is k a guarantee 
that the purchaser means business 

Even when there is no clause’jin the contract R9 
to forfeiture of the deposit, if the purchaser re¬ 
pudiates the contract he fcannot*get back the money 
as the contract has gone off through his default 
In tbe\'absence*?of any specific provision the ques¬ 
tion whether the deposit is forfeited d» pends 
upon the intent of the parties to be collected 
from the whole instrument. 

A ueposit is not merely a part payment but is 
also an earnest to bind the bargain and creates 
by the fear of its forfeiture a motive in the payer to 
perform the rest of the contract C Maivqobinda 

Dutta v Baisogomaff 714 

, . guit for, breach oj Contract involving 

mutual. obligation—Plaintiff must prove his readiness 

to perform hi* obligation on date of performance. 


ontract— eoncld. 

WV.p r « a contract impose** mutual obligations noon 
the c nfrncting parties and one of the parties sues 
for damages for a breach of the contract he 
must show that, on the date fixed for the per¬ 
formance of the contract, he was ready and willing 
to perf rm his part of the bargain A Mohamad 
Tsmail Khan v. masa* Ali Khan, 4 TJ. P. L. R. A.) 
37 602 

Contr-ct Act fix of 1872), S. 24, 

application of. See Agra Tenancy Act 793 

25 f3 )—Acknowledgment of barred 
debt Implied promise to pay—Limitation Act (IX 
of • ,,M ). s w —Renewal of barred debt 
A document lenewing a debt which had already 
become baned by limitation, cannot operate as an 
acknowledgment under section i* of the Limitation . 
Act 

An un-'onditional acknowledgment of a barred 
debt cannot be given effect to as giving rise to an 
implied promise to pay within the meaning ■ of 
section <3iof the ( ontract Act. C Panchanan 
Poddar v Khitish Chandra 298 

- SS« 59, 60— Appropriation towards 

principal or interest See Appropriation of 
PAYMENT8 606 

- S- 62 — Contract—Subsequent agreement 

a'ter breach, validity ol—English and Indian Law 
Section d of the ontract Act applies even where 
a subsequent agreement has been come to between 
the parties after breach of the original contract. 

Per Ayiing, Offg. C J — There is no justification for 
restricting the operation of section v on the mere fact 
that it would oihsrwise contravene a somewhat 
technical rule of English aw Section .6 . was admit¬ 
tedly enac ed in direct antagonism to English Law. 
v hy should not section 6 be accepted on its face 
meaning in spite of a similar antagonism P 

Per Odgers , J. — It is highly improbable that of 
these two sections, section 62 and section 68, the 
latter should constitute a clear modification of the 
English aw as to the requirement of consideration, 
while the former should be held by implication and 
without any suggestion to that effect in the wording 
irself to import the highly technical doctrine of 
accord and satisfaction 

If section « were only intended to apply before 
breach, why does it not say so? 

Courts should not engraft on the plain meaning of 
the provisions of enactments, limitations founded on 
technical .rules of English I aw and pleading, 
especially in cases where snch limitations are not 
suited to the conditions prevailing in this country. 

IVI K M. P. R. N. M. Firm v. Thepbbumal Chktty, 

1- L. W. f 6~; (19211 M. W. N. £61; 42 M. L. J. 286; 

4f M. 905 

—- S. C 2— Novation — Insufficiently stamped 

hnndi given in renewal of prior hundi— Creditor, 
uhether can fall back upon prior hnndi. 

W here an insufficiently stamped hundi is given 
in renewal of a prior hundi and a suit on the basis 
of the subsequent hundi is not maintainable, the 
creditor can fall b«»ok upon the prior hundi. Section 
t 2 of the ( ontract Act is no bar to his doing so. 

The test in a case of this kind -is whether the 
original cause of action exists independently of t|ie 
hundi subsequently executed, if it does the creditor 
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can ordinarily sue on it, otherwise not. L Son dak 

Das v. Poban Singh, 11 P. VT. R. i«22 856 

— — ■ 3 . 65 - Contract declared to be void — 

Payment made under contract, recovery of, 

A portion of an occupancy tenancy was mortgaged 
to one fl. for Bs. 410, and the remainder was mort¬ 
gaged to the landlords for Rs. 820. Plaintiff pur¬ 
chased the mortgagee rights of H. and subsequently 
purchased the occupancy rights of the tenant He 
then applied to the Revenue Authorities for redemp- 
tion of the mortgage in favour of the landlords and 
obtained an order directing redemption. In pur¬ 
suance of this order he deposited ^s, 8 '* 1 which were 
paid to the landlords. Subsequently the landlords 
stidd foi^ cancellation of the sale in favour of the 
plaintiff and obtained a decree whereunder they 
recovered possession of the tenancy. Plaintiff there¬ 
upon sued the landlords for recovery of the amounts 
which he had paid to H. and to the landlords : 

Held, (1) that the plaintiff could not recover 

the money which he had paid to H. 

' (2) that under the provisions of section 85 of the 
Contract Act the plaintiff was entitled to recover 
from the landlords the money which he had paid to 
them under the sale which had been declared to be 
▼old. L Badld v. Sheo Chand, 56 P L. B. 


... - — s, 70 —Hindu reversioner, whether a person 
lawfully interested in making payment to save 
property from sale under the Bengal Public Demands 

Recovery Act (III of 191*), . 

A Hindu reversioner is not a person lawiu y 
interested in making a payment to save a Property 
in the hands of the widow from sale under tne 
Public Demands Recovery Act His direot interest 
Booroing only upon the widow’s death, he canno e 
mid to be a person lawfully interested at the 
foment of making the deposit so as to bnng xm 
within the purview of seotion 70 of the ni 
Contract Act. C Gopkswae Banebjeb v. Braja 
Sundabi D.bbi, 26 0. w. N. 1029; 49 0- 470 40 

. ■ ■— 3 . 7 2-forbearance to sue or to enforce 

claim, whether valid consideration. 

Tf an intending litigant bona fide forb ?*” * 
right to litigate a question of law or fact which it 
il not vexations or frivolous to litigate, he does gi 
Up something of value and that is good consideration 

for a contract A Gulab Cuand t> Kamal .Si*gh, 
SO A. L. J. 2*5:44 A. 424; 4 U P L- R A. >54 4 

* -— 8,^4— Contract— Penal terms—Test - Chit 

fund—Special relation between stake- holder ana 

subscribers — Bond, execution of, , 

for payment of future instalments - Promsvon 

* forfeiture of dividend, interest and premium V* 
•* default of any instalment and liability for 

amount with enhanced interest, whether V™* 
Instalment bond-Failure to enjorce terms on some 

Theirottodetermine the penal nature of theterms 

of a contract is, whether the terms are unreasonable 

iCa whole and whether in fact they are so nn 

reasonable. that th<* parties never contemplat 


wlafcio?' 

m 


on *£ ita 'subscriber^ by reason of the 
he alone tollable to each subscriber and there 


Contract Act—conta. 

is no liability between the subscribers inter sc : ami 
without punctual payments by the individual sub¬ 
scribers the stake-holder cannot discharge his 
liabilities to the successful bidders as they arise. 
Such relation justities stringency in the conditions 
of payment by subscribers and, in particular, in the 
rate of interest provided for in cases of default. 

Where a successful bidder at a chit fund executes 
a bond to tho stake-holder for an amount repre¬ 
senting the Bum total of future instalments pay ible 
by him which provides that, in default of payment 
of any instalment, the executant would nut only 
forfeit tho dividend, interest and premium but 
become liable to pay tho entire amount immediately 
with enhanced interest at the rate of 18 pt-r cent, 
per annum the stipulations are uoithor unreasonable 

nor penal. P 

The waiver by a creditor to enforce tho terms ot 

an instalment bond on the falling duo of a few 

instalments does not affect his right to use tho 

coercive measures provided therein in cases of 

future default. M Vaithinatha Iver tv Govinda- 

SWAMI OdaYAR, (1922) M. W. N. 203; 42 M. L. 

__ s# g|_Delivery to Railway Company of 

goods sold—Railway, whether agent of buyer— 
Suit for damages for breach of contract. Shr 
Civil Paockdukk Code, s. 20 

_S. 108, Excep. I —Hirer of good* 

with option of purchase—Option not exercised 

Sale—Purchaser, liability of. * 

Where the hirer of goods with tho option of 
purchasing the same, sells the goods without 
exercising that option, the purchaser is liable in 
trover to the owner, and cannot invoke in aid 
Iho provisions of Exception (D to section 1 8 of 
the Contract Act even though he acted in perfect 
a L- Aumvd Jan v . Singisb Skwinu 

M > achin* 1 'co . oV Rawalpindi, 3 L. L. J 349 638 

_ _ , 230'1 ) —Principal ami agent—Agent 

acting for foreign principal-Personal liability of 
Zent-Presumption-Time of essence of contract 
Plaintiffs ordered certain goods from defendant 
which the latter undertook to supply. Plaintiffs 
Low the defendant would have to order thd 

J= from laoan but they looked to the defendant 
alone f oTthe ^formauc^ of the contract. The 
correspondence between the part.ee oonta.ued 
rofprences to the dealer in Japan but 

there was nothing to show that the plaintiffs were 
j i- - v-ith the latter. There were certain clauses 
M Ldente, however, which provided that as 
“art. the outturn of Roods, the defendant wae not 
Jo bo held responsible Owing to late shipments 
plaintiffs bad to pay a certain amount as surcharge 
^id they sued the defendant for the recovery of 

^HeldZ I) that there was nothing to show that thb 
, f tSkit was acting only as an agent or a senbb 
?or the dealer in Japan and that, therefore, he wae 
nnranno 11 v liable on the contracts 

P Tj) that even if the defendant was acting aa an 
agent for a foreig^ principa, -• 

notteen rebutted. L Fasal It*n v. I«p«.ui 
r Chemical Co,, Delhi 
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' ■■ S. 247 —Partnership based on contract— 

Minor, whether can create. 

Although under section 247 of tho Contract Act 
a minor may be admitted to the benefits of a 
partnership, and, if so admitted, his share is liable, 
but where the partnership is based on contract, the 
privilege conferred by the section does not give 
him the power to create a firm, that is to say, a 
partnership based on contract must be in existence 
before he can bo admitted to its benefits, for he 
cannot be admitted to what does not exist. L 
Muhammad Rafiq v. Qamar Din, 4 U. P. L. R. (L ) 
63 95 

" ■■■' " « SS. 247, 239 — Minor, admission of, as 
partner — ProoJ—Plea and issue, absence of—-High 
Court, power of, to set up new case—Partner, minor 
whether can become. 

In order to bring section 2 >7 of the Contract Act 
into play, it must be proved that the minor has been 
admitted to the benefits of the partnership, but 
whore the fact is neither pleaded nor made an issue 
at the trial, it is not open to the High Coprt, without 
inviting specific evidence, specially directed to the 
point, to hold the admission proved, and thus set 
up a new case in appeal. 

A person under tho age of majority cannot become 
a partner by contract, and so, according to the 
definition of the term “firm” in section $39 of the 
Contract Act, he cannot be one of that group of 
persons called a fiim PC Sanyasi Charan 
Manual v. Krishnadhan Banfrji, 30 M. L. T. 22P; 
20 A. b. J. 40W; 24 Bom. i . R. 700; 35 ?\ b J, 49? ; 
43 M. L. 41, (1922 M. W. N. 364; 49 C. £60; 26 

C. W.N. P54; 16 L. W. £86 124 

— . . - SS. 257, 259 —Obligation of partner to 

render true accounts—Notice to produce accounts — 
Non-compliance — Presumption—Evidence Act (l of 
187/J, ss. 66 , 114 (g), 164. 

Section 267 of the Contract Act makes it obliga¬ 
tory upon each partner to render true accounts and 
full information of all things affecting the partner¬ 
ship to any partner or his legal representatives. The 
occasion for this in a suit for accounts upon dissolu¬ 
tion of partnership will, however, arise after the 
preliminary decree is made. At that stage each 
partner should be served with the notice contem¬ 
plated by section 66 of the Indian Evidence Aot to 
produce such accounts and papers as may be in 
his oustody. If he omits to produce the books and 
the books are proved to be at the time in his custody 
or under his control, the presumption recognised in 
Illustration (g) to section • .4 of the Indian Evidence 
Act may he applied In such circumstances second¬ 
ary evidence will become admissible and the party 
who has withheld the document will not be able 
to use the original document as evidenco at a later 
stage without the consent of the other party or the 
order of the Court, as provided in section 164 of the 
Evidence Act. C Pulin Bihari Roy v. Mahendra 
Chandra Ghosal, 34 C L .t. 405 IO 

Copyright Act (III of 1914) — Copyright, 

infringement of — Test - Damages and compensation 

—Assessment 

In an action for an injunction and damages for 
an infringement of plaintiffs’ copyright, if it be 
foupd that oven inacouracies in both tho works are 
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Copyright Act —conoid, 

identical, that references of significance in plaint-' 
iffs' work are reproduced in defendants' work but, 
by reason of absence of other matter, have no 
significance therein and there is identity not merely 
of information but of language, that leaves no doubt 
that the work of the defendants is a copy of the 
plaintiffs’ in a very high degree. 

In such a case a plaintiff would be entitled to 
the amount of the proceeds of the sales of tho 
offending work and to general damages for infringe¬ 
ment of copyright, probable loss of trade, advertise¬ 
ments, etc. 

Where in such cases damages are not accurately 
calculable, they are damages at large, L Khosla 
Brothers of Lahore v. Thacker’s Directories Ltd 
of Calcutta 983 

COStS— Appeal. 

The question of costs cannot form the subjeot- 
matter of an appeal by itself unless some important 
principle is involved, but where an appeal is heard 
on it 8 merits, it is open to the Court of Appeal to 
consider the question of costs. B Dayaram Premji 
v Bechardas Doongkrsey, 24 Bom. L R 351 936 

Court-fee— Appeal insufficiently stamped— 

Mistake — Court, when will not extend time to pay, 
proper fee. 

When by mistake a memorandum of appeal is 
insufficiently stamped, and the mistake is one 
which coaid not have been made if due care and 
attention had been exercised, the -’ourt will not 
extend tho time so as to allow the appellant to pay 
the proper Court-fee, and thus deprive the respond- 
ent of the valuable right which has accrued to him. 

L Fatteh Singh v Baku Bam, 3 L. b. .1. 156 130 

'• - Possession, suit for — Decree, subject to 

payment of certain sum — Appeal. ; : 

Where a decree for possession is granted subject 
to the payment by the plaintiff of a specified sum, 
and the plaintiff appeals seeking the removal of 
this condition, the memorandum of appeal must 
bear a Oourt-fee stamp calculated on the amount 
required to be paid under the decree It is 
immaterial in what form the suit was originally 
brought. L Tikkan Bam v. Bosa Bam, 4 U. P. L R. 
1 L.) 77 ' ' 106 

- Suit for motiey against several defendants — 

Decree against one — Appeal—Decree sought against 
remaining defendants—Appeal, valuation of—Court, 
fee payable. 

Where in a money suit against a large number of 
defendants, the plaintiff obtains a decree against 
only one of them, and ho appeals seeking to get. a 
decree against the remaining defendants, he is not 
entitled to value his appeal as if he was suing for a 
mere declaration, namely, that the decree obtained 
by him was binding against the pther defendants also. 
The appeal must be valued on the original claim and 
Court-fee paid on that amount on the memorandum 
of appeal B Anna Narayan Pavgi v. Madhtama 
Sthititila Paraspaba, 24 Bom. L. R. 313 364 

Court Fees Act (VII of 1870), s. 7, 

Cl. (IX), Sch. I, Art. I. See Appeal 968 

Criminal Procedure Code (Act V 
of I8SF), ss. 87, 110, 3 18, 123,406 

—Applicability of s. ^7—r" Absconder,” who is— • 
Security required for period longer than one year-m 
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Criminal Propedurs Code— contd. 

Failure to furnish security - Procedure—Appeal — 

: Reference to Session* Judge. 

• Action under seotion *7 of the Criminal Procedure 
Code can be taken only when a Court has reason to 
believe that any person against whom a warrant has 
been issued has absoonded or is concealing himself 
so that such warrant cannot be exeouted A persons 
however, who files a petition against the order 
issuing-the warrant and takes stops to prooure an 

order of a superior Court that he should be allowed 

to remain on bail after suoh warrant has been issued, 
ban neither be said to be absconding nor concealing 

'The provisions of section 123, Criminal Procedure 
Code, are dear on the point that if security is not 
furnished and security for a period of more than 
one year has been ordered, the case must be referred 

to the Sessions Iudge, who alone is empowered to 

pass orders under that section for the imprisonment 
of the person who has failed ** furmsh eeoority. 

! Obiter.—Though seotion 4' 6, Criminal Procedure 
Code, is so worded that an appeal may be preferred 
under the seotion to the District Magistrate ey ®*7 
Case by any person ordered to give 8 ®°“ nt y f °^ 
good behaviour under section 118 by a Subordinate 
Magistrate, yet ordinarily it seems that the section 
is meant to! cases in which a reference to the 
Sessions 'udge is not necessary, ♦ <?., where a man 
has been either ordered to furnish security for one 

year or having been ordered to furnish security for 

more than a year has furnished it and wants to 
appeal. In suoh cases he would go to the District 
Magistrate in appeal and there would thea bo u 
reference to the Sessions Judge, who could deal with 
such cases only as a Court of revision L, Qamar 

Din v. Emperor, 23 Cb. L. J. -*64; 6 5 P. L. R. Vi 


; _ Qh. VIII— Order to produce sureties from 

within certain limits, legality of. onr«tips 

In directing an accused person to P^duce ^reties 
a Magistrate has no authority to lay down any limits 
within which the sureties must reside. A Ra 
NAtiDAK Prasad u. Emperor, 20 A. L. J. 520; 2^^ 

L ' J< 400 s> |06 (3), order under, whether can be 
on 'appeal Jrom order o, Second Claes 

An^ordor' requiring security under sat-tiau lOft 
(8) of the Criminal Procedure Code cannot be pa d 
by an Appellate Court in an appeal ^°m an or ^ 
a Second Class Magistrate. L Kar * 729 

Emperor, 23 Cm. L. J. 467 q 107. 

- 33. 107, 125,406, 423-S.107, 

• applicability of-Bond for keeping the pence 

* Bond for good behaviour-Powers of District^ 

■ Magistrate in ajypeal-Instigating breach of peace 

Direct evidence of specific incidents, relevancy /■ 
Section 10“ of the rriminal Procedure odeapphes 

to persons likely to commit a breach of the P ^ 

tbtrmselves as also to those who merely rest g 
brfeach of the peace or disturbance of public tra 

"tSJ? “ 198, Criminal Procednr. Code a 

District Magistrate has power to cancel a bo“ 
keeping the peace at any time, if he* 
ought never to have been taken at *U. bu °. <>a * 
alter or modify it. Under section* 406 and 4 » oi 


Criminal Procedure Code-oontd. 

the Code he can alter or modify a bond for good 

behaviour only. .. 

It is wrong to exclude from consideration direct 

ovideuce of speciflo incidents showing that the per* 

son to be bound down behaved as man of violent 

and aggressive temper. These are relevant to the 

question whether a man is likely to oommit a breach 

of th* peace or not and the endenoe concerning 

those inoidents is in no sense evidence of repute.ni 

Baines v. Emperor, 23 Or. L. J. 394 oho 

__ q, |07 (2)— Security for breach of the 

peace—District Magistrate's potoer to proceed against 
a person outside his territorial jurisdiction. 

A District Magistrate acting in the exercise of h.a 
powers under section 107, Criminal Procedure Code, 
can pass an order against an accused person, resid* 
mg outside the looal limits of his jurisdiction, when 
the breach of the peace or disturbance is ftPPr®heuded 
within the local limits of his junjdicrioo. A 
Sheobaran Ddbb u. Emperor, 20 A. L. J.523, 

L. J* 396 

_ 8# | |Q_ Surety young and living at some 

distance irom accused Ground for rejecting 

Where in a proceeding under section 110 of the 

Criminal Procedure Code the accused is required 

To tornish sureties, the mere fact that the surety 

ff«rod resides at some distance away from the 
°ffered resides a young man, is no reason for 

Xing to accept him, if otherwise he is a fit and 
proper pereon to.be surety. _ O Emperor v. Panxuu 

34 0. C. 292; 23 C*. U J. 42d 303 

C 125 -District Magistrate, power of, to 
ZZTl a 'bond for keeping the peace-Grounds for 

ThTonW^oond ou which a District Magi.tr... 
rTnoel a bond for keeping the peace or for 
can , hI!htviour is that something has supervened 
*?°* Update of the First Court’s order which satis- 
'Clh. District Magistrate that, in riew of the fact. 
te ‘ *“ to light, there is no longer any neoea..ty 
Tr keepTnVtte oocueed person under bond. 

A District Magistrate taking action under Motion 
* rode of Criminal Procedure cannot treat 

1 nnl^»t?on made under that section a. an app.al 
an appheat F ir«t Class Magistrate on 

fu S lf le lolsider. the order to be wrong on 
the facts. exercise his revisional powers and 

th t m TThe record to the High Court. But the 
* Ub ^Uation of bonds contemplated by seotion 126 

»^b D s^. ^ N—‘“kV.T 

MchTmmad z Wr I-, 14 ? A * ^350 

Cb L.. J. 4 33 ’^dings under-Obstruction of 

ZZ way— Defendant netting up title—Magistrate, 
A ZZn of if ou* fed - Discretion of Magistrate 

jurisdiction . J hU cla%m hy suit— 

» “V'J*Magnate to continue the proceedinge on 

to do no Construction of Statutes 
failure to e din« under section ■ A<*, Criminal 

„ Wh f® ‘c^le .rising out of an alleged obstruction 

^.E&s ;[gsSErss 

th’. claim is mad, 

in geed faith. 
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If the Magistrate does not consider such a olaim of 
title to be well-founded, though he considers it to be 
made in good faith, he can, in the exercise of his dis¬ 
cretion, allow the defendant a reasonable time to 
assert his claim by a civil suit and if the lattor does 
uot go to the Civil Court within such time or fails 
there, the Magistrate can continue the proceedings 
under section 133, Criminal Prooedure Code. 

On its own facts the case of Belat Ali v. Abdur 
Rahim, 8 C. W. N. 143; I Cr L. J. 70, was not 
wrongly decided, 

Per Sanderson, C. J. —The rules laid down in 
English cases slionld not be taken to bind a Coart 
in construing an Indian Act. 

The proper course is, in the first instance, to 
examine the language of the Statute and to ask what 
is its natural meaning uninfluenced by any considera¬ 
tions derived from the previous state of the law and 
not to start with enquiring how the law previously 
stood, and then assuming that it was probably 
Intended to leave it unaltered, to see if the words of 
the enactment will bear an interpretation in confor¬ 
mity with this view. If a Statute, intended to 
embody in a Code a particular branch of the law, is 
to be treated in this fashion, its utility will be almost 
entirely destroyed, and the very object with which 
it was enaoted will be frustrated. The purpose of 
such a Statute surely was that on any point speci¬ 
fically dealt with by it, the law should be ascertained 
by interpreting the language used instead of, as 
before, roaming over a vast number of authorities in 
order to discover what the law was, extracting it by 
a minute critical examination of the prior decisions. 

Per Teunon , J. —There is no reason why in a 
codifying enactment such as the Code of Criminal 
Prooedure, the Court should introduce any rale of 
interpretation borrowed from the English 1 aw. 

In proceedings under section 133, Criminal Pro¬ 
cedure Code, when a olaim of private title is asserted, 
the good faith or bad faith of the defendant raising 
this plea is immaterial. 

Sub-section < 2) of section 133 does not appear to 
favour the reference of parties to Civil Courts. 

Per Richardson, J —It is wrong in principle for 
any Court or .fudge to impose fetters on the exercise 
by themselves or others of powers which are left by 
law to their discretion in eaoh case as it arises. C 
Kam Sagar Mondal v. Alek Naskar, 20 C. W N. 
442; 35 C. L. T. 247; 23 Or. L. J. 353; 49 C. 682 1 77 

- S. 144, order under, legality of, .whether 

can be questioned. See Penal Code, s. 188 200 

- s. 144, scope of—Magistrate, power 

of, to prohibit market—Disobedience of order — 
Offence . , 

A Magistrate has power under section 14*, Crimi¬ 
nal Procedure Code, to issue a notice, prohibiting the 
holding of a new market on the same days as the 
old market is held, in order to prevent a breach of 
the peace but he has no powers under the seotion to 
pass a general order restraining the holding of a 
hat or market 

. A disobedience of a valid order under seotion *4*, 
Criminal Procedure Code, is punishable under seotion 
J8f*, Penal Code, prosecution. , for which might 
bo started either by sanction given under 
section 195 of the Criminal Procedure Code or by 


au order passed under section 470 of the Code, but 
the disobedience itself is not punishable under the 
said section unless that disobedieuoe causes or 
tends to cause obstruction, aunoyanoe or injury to 
any person lawfully employed. Pat Parmrsh war 
Rai v. Emperor, 3 P. U T. 203; (19*2) Tat. f 204» 
4 U. P. L. R. (Pat.) 34; 23 Cr. L. J. 391 205 

„ — ss. 144 (4), C5), 435, 433- 

Revision after expiry of two months—Order prohibit . 
in 9 doin ff of certain act till decision by Oivil Court- 
Injunction —juris liction —“Alter," meaning of 
A High Court will uot decline to revise an order, 
passed under section 141, Vimiual Procedure Code, 
after the expiry of two mouths from the dace of the 
order ft will examine the order to see whether it 
was passed with or without jurisdiction, and, if in its 
opinion it is a wrong order, it will express i£s views 
about it. 


an order under 


# a Beauon i*4%, unminal Procedure 
Code, which is indefinite as to time and which 
prohibits a party from doing a certain ao( until the 
question in dispute is settled by a Civil ' ’onrfc, is 
in effect a perpetual injunction, and is, therefore, 
without jurisdiction. 

The word "alter” in sub-section (4 of seotion 144, 
Criminal Procedure Code, does not mean substituting 
the name of one party for that of the other M 

Muthukumaraswami Nadar v MdhammAd Bowther. 
31 M . L . T. 14S; 16 L. W . 423; 42 1&. L. f 85*! 
(1922) M. W. S . 177; 23 C B . L , J. 404 500 


—-S. 145 —Parties having good and valid 

claim to joint possession-Jurisdiction -Dispossession 
within two months, nature of Dispossession under 
decree, whether included. 

4 Magistrate has no jurisdiction to take pro. 
ceedings under section 14 * of the Code when a 
party has a good and valid claim to joint possession 
Semble .—For the purpose of a decision under 
section 146 the dispossession within two monthS 
must be forcible and wrongful dispossession, and 
possession delivered under a decree woald not be a 
dispossession of that character. Pat RampabitaA 
Singh v Kasim Ali Khan, >3 Ca L. j. 1:9 203 


S8« I 45, 43o (3> - Proceedings under 

section ' 45 Dispute, finding as to, whether necessary 
-Revision—High Court, power of interference of. 
Section 45 of the Criminal Procedure Code does 
not require a Magistrate to give in his final order 
a finding that there is a likelihood of a breach 
of the peace. After he has made an order in 
writing under sub-seotion (1 of section 145, the 
only matter which he has to determine is the 
question of the possession of the disputed property. 

Having regard to the provisions of seption 4-53 
(3) of the '..’riminal Procedure Code the High 
Court has no power to interfere in revision with 
an order under seotion » of the ,’ode, even though 
such order was made withoat aff ,rding the aggrieved 
party an opportunity of producing evidence, having 
had no notine that the case would come up on a certain 
date. JL J handa Ram v . Topan Bam, s 3 Cb. L. J. 4 4 

, : . 584 

- S3. 154, 298— Trial by Jury — Misdirec¬ 
tion—First information—Value of statement made te 
Police in ordinary course. 



ia. Lxvm 

Criminal Procedure Code-contd. 

ft is a misdirection on the part of a Judge Ip lay 
befpre the Jury the purport of a statement which 

neither on the record nor proved. 

A statement made in the ordinary course to a 
Police Officer is not evidence at all and cannot^ be 
considered or proved as first information. Pat Uas 
bath Singh v. Emperor, 21 Cr. L. J. 

164* 342 — Confession—Duty of 
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Magistrate recording 'confession— -Memo of 

Crof8-examination 0 f accused whether competent 

In all cases in which a confession is recorded by 
a Magistrate it is advisable . th * fc . what 

record a memorandum of enquiry show ng what 

steps he has taken to fully satisfy himself that the 
accused person is confessing voluntarily. 

.. The mere absence of such a memorandum howeve 
would not render a confession, otherwise an y 

"£3£ Procedure Code 

is not competent to the Court to cross-examine the 

imrnefl. i Umxr Din ». Emperor, 3 L L. i.wn. 

2 L, 129; 23 Cr. L. J- 368 

- |T7 179 —Penal Code (Act XLV of 

i860) *T\7-Cheatin g -Offence committed at one 

4 cheating.. There must be »J^ en ^° t n it t0 

wrongful loss or V r0 "| fu b caused. Therefore, it 
easential that loss should . ^ offence 

is the Court within whose jurisdiction the 

is committed, and nofc e that - g coinp etent to 
jurisdiction loss in caus th Indian Fenal Code. 

try a case under section Korakshktar Motor 
L Raghbir Saran v. ,he 4d Kdr ; J KS c H b l . j. 447 
Service Company, Tiianesab, c6 Cr. l. j 
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note Sanction having been given for his prosecu. 
tkm under section 109, Penal Code, the present 

RU lA/d, a8 that a 'tho d only question was whether the 
ends of justice required that. there should be 

prosecution in respecc uf what may be spoken of as 
the petitioner’s temporary lapse from probity no 
•\ a a ir, w rather apparently repented of. O 

» C ' W 

23 CR . L i‘ ' n8 |°Q7— Forest Ranger removeable from 
office by' Conservator, sanction under s. 197 for 

" • I ' f ...a a/tO/1 


V X' — 

^ an X"'nth eutrol Provinces is not r 

t? 0T „nnt not removeable from his office without 
?hu s C an'uou „7 the Government of India or the 
LOCR Government. Consequently the prev.one .ane- 
• C e Government to proseoute a Forest 

Banger for an offence committed by him in his 

S capacity is not VlE-ET- ^ 

Criminal Procedure (ode. Pi 349 

Emperor, 23 CofJe (Act XLY of 860), 

AP 4 497 49 S—“Husband of the woman, 


_ « I QJ5_ proceeding for sanction taken %n 

Civil Court-Court “Y/Pro^durTrodVas to C "co9t B 

Court, relates to a criminal matter a ^ prori|! ; on in 

no power to give costs a awarding costs in 

the. Criminal P^dure Code for PcR 

inch a matter C Bhol * N e6l 23 Cr. L.J. 
Chandra Banebjee, ^ C. w. ™ 730 

468 « «a* Sanction- IfutiAif exercising 

’ Sm 195 S irhether subordinate to 

Small Cause Court powers, whe 

Patriot Judge. Mnnsif eierC ising the 

A Subordinate Judge or . su b 0 rdinate to a 

powers of a Small Cause t °^ of section 95 of 

rte^Crbnhmf 6 Ptocedu*e^C^ode. ^ Bhaq S.sc^j 

—’ a s. c !9si 

ends of justice require-Penal 

1800;, 101, IS»V””‘ g th0 petitioner filed a 

On the 18th July l9 ‘* “Linsfc in whioh 

written statement in ®’ Bnlfe f ^hand-note On the 

year in the. course of 
Oth of November of that y petitioner was 

certain criminal proceedings^ P aditted that 

Sxamieed a. a wtuesa and there he ^d ^ ^ 

as a matter of faot he haa 


4QA 407 - £JU,OUl*W - . ' 

bating of-Uarnage dissolved before complaint, 

effect 0 /. husband of the woman" in 

Hon W °99 of the Criminal Procedure Code are 
section . , v p V to point to the particular person 

8i ho P has D the right to start proceedings in respect 
who has tne rig , *k 0 section, and a man 

°f the offences ™ e ^ tl0 . <tho hus band of the woman” 

does not cease t section merely because 

within the meaning^ di880 lved subsequent to 

the marriage offence complained of. In 

the commission of t e the marriaKe tie does 

0tl i e , r A L°away from Jhe complainant the right to 

_ __ s3 . 202, 203, 204 Complaint—- 

- — Police declaring complaint 

f r f m W*-Mas«ral« directing regular trial and 
l i t charge eheet-Ordt r ultra vima-C.mi 
sending f . , n our t8, jurisdiction of. 

ma ^ er ' C Ma^strste directs an inquiry by the 
Where a M ^ q{ the criminal Procedure 

Police under aectl . . * and the Police submit a 

Code, into a °o P f j’ that the matter in dispute 

report that thecae^sfalse. ^ ^ Courfc8 to 

between the P Ciyil Buit between the parties 
de teimine, and . pending, tho Magistrate has 

relating: to that of a charge 

SESSfcx 'V&'SSSSStSl “ 

S “ C ‘ L1 “ ■ 

233-Joint trial for perjury under 

7- iu9 Penal Code—M e 9 a . 
section rent .1 t persons for perjury 

The joint trial of wrerai J ^ ^ ^ |- 

under section 193 of 28 Cr. L. J. 439 

Eachhham Singh t.. 6lS 


loss 
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— 1 1 ‘ 1 SS. 233, 239 —Joint trial of thieves and 

persons in possession of stolen property — Legality. 
The theft of certain articles by one person and the 
dishonest possession of them by another knowing 
them to be stolen form one transaction even though 
the receipt is not simultaneous with the theft. The 
joint trial of such persons, therefore, is not bad 
in law under the provisions of section 239, Criminal 
Procedure Code. A Anwar v. Emperor, 20 A. L. J. 
96; 44 A. 276; 23 Cr L J 414 510 

-- SS. 233, 537, application of—Property, 

; stolen , recovered from accused separately—Joint trial 
— Illegality. 

Where stolen property is recovered from the 
possession of several persons at different times, there 
should be a separate trial under section 411 of the 
Penal Code, of each of such persons. The joint trial 
of such persons is illegal, and the illegality is not 
curable by the application of section 537 of the 
Criminal Procedure Code A Jiwan v. Emperor, 
19 A. L. J. 8.5; 2 • Cr. L. J. 409 505 

-s. 250, whether applicable to enquiry 

under 8 107. 

. Seotion 250 of the Criminal Procedure Code is 
only applicable in a oase instituted by complaint, 
or on information given to a Police Officer, or to 
a Magistrate whereupon a person is accused 
before a Magistrate of an “offence,” and does not 
apply to aj enquiry under section 107 of that Code. 
A Mannu Khan v Chandi Prasad, 20 A, L. J. 624: 
23 Cr L. J. 474 826 

■ ■- 3, 263 — Judgment—No reasons given — 

Conviction illegal. 

Where no reasons whatever are given in support 
of a conviotion, there is no compliance with the 
provisions of section 20*, Criminal Procedure Code, 
and the conviction should be set aside. O Emperor 
v. Mian Jan, 24 O. C. 291; 23 Cr L. J. 427 587 

-S. 307 — Re'erence — Verdict oj Jury — 

Reasons for verdict—Sessions Judge to give reasons 
for his opinion — High Court’s duty to consider 
evidence , etc.—‘Ground for setting aside verdict of 
- Jury. 

The verdict of a Jury must not be lightly dis¬ 
regarded by the High Court Due weight must be 
given to it, and whenever it is set aside, it must be 
upon a very substantial ground and not merely 
upon the ground that another view of the evidence 
might have been taken. 

, In referring a oase under seotion 307, Criminal 
Procedure Code, it is not sufficient for the Sessions 
Judge to say merely that he believes the evidence of 
witnesses on whose evidence the Jury has returned 
a verdict of not guilty; he should give reasons for 
his opinion in sufficient detail to enable the High 
Court to appreciate it and to give due weight to it. 

On a reference under section 307, Crimiaal Pro¬ 
cedure Code, the High Court has to consider the 
entire evidence in the case and to give due weight 
.tathe opinions of the Sessions Judge and of the Jury. 

Per Jwala Prasad, J.— In making a reference, 
under section 307, Criminal Procedure Code, dis¬ 
agreeing with the verdict of the Jury, the Sessions 
Judge should ask for their reasons for the verdict. 

^ Where the Sessions Judge and the Jury differ 
jp&i-thete is A division in the opinion of the Jury, the 
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High Court will consider not only the opinion of the 
majority but also of the minority of the Jury 

Per Coutts, J —The opinion of a Jury is its verdict 
and not the reasons on which the verdict is based. 

The High Court is not bound to act in accordance 
with the verdict of the lury even where it is 
unanimous. Pat Emperor u. Pdnit Chain, 3 P. L. 
T. 413; (1923) Pat. 218; 4 U. P. L. E. iPat ) 53- 23 
Cr. L J. 421 53| 

SS. 342, 364, 263, 2 54 — Summons - 

case—Intricate case—Summary trial—Examination 
of accused, whether essential—Plea of accused , record 
of, under section 26 *, whether enough—Postponement 
of cross-examination of witness by direction of 
Magistrate—Cross-examination, effect of not allowing 
—Local inspection by Magistrate—Magistrate’s duty 
to put inspection note on record -Penal Code 
(Act XLV of 186V, *• 447— Criminal trespass— 
Possession, finding as to. 

Where the question in a case under seotion 447, 
Penal Code, is an intricate one dealing with the title 
and possession of the parties and the evidence led in 
the oase by the parties is not convincing as to the 
exact location and the identity of the land, asntnmary 
trial is not proper and the oase should be tried in the 
ordinary way. 

Even in the trial of summons-oases an 
examination of the accused under section 342 is 
essential and obligatory and an omission to do so 
would vitiate the whole trial Neither sections 283 
and 26i, nor any other provision in the Chapter for 
summary trials does away expressly with the require¬ 
ment of sections 3 iv and 3e • of the Code relating to 
the examination of the accnsed. 

The plea of the accused under clause (g) of boo 
tion 263 cannot possibly take the place of his examina' 
tion under section 34‘ > , for the former occurs at the 
initial stage of the case and the latter after" the 
termination of the prosecution evidence. 

Under che procedure laid down for the trial of 
summons-cases, the accused has no right to postpone 
the cross-examination of any prosecution witness as 
in the oase of the trial of a warrant oase. But if the 
orosa-examination is postponed in accordance with 
the direction of the Magistrate, the Magistrate is 
bound to give farther opportunity to the accused to 
cross-examine the witness. Without such a 
cross-examination, the evidence of the witness is 
legally inadmissible 

There is nothing in law to prevent a Magistrate 
from making local inspection, but in order to give an 
opportunity to the accused to remove any wrong 
impression created on the mind-of the Magistrate, it 
is fair that a note of the inspection should be placed 
on the record, and the Magistrate commits a grave 
irregularity particularly when without placing a note 
of the inspection on the record, he uses the informa¬ 
tion gathered looally as substantive evidence in the 
case. 

Section 447, Indian Penal Code, requires 
it to be affirmatively and positively ' held 
that the complainant was in possession of the 
land in dispute with respect to. which the Crimi¬ 
nal trespass is said to have been committed. 
Parmbshwar Lall Mittbr v . Empbror, 3 P. L.T. 
847; 23 Or. L. J. 440 - £f$ 
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__. SS. 342 (4), S26-Application hj 

accused for transfer-AfMavit of accused, whether 

accused person inaVcs an upplicatu.n for 
the transfer of a case against him, he 18 “ ot P' B 

skms.? “rr?2 
SKm: £S»w H“ 

^^he 8 t— - - ‘£ 

Criminal Procedure Code that no oath-shaH 00 
administered to an accused person o^deii ? . 

reference only to the statement made by him m 
Munverto questions put by the Coart m -cordage 
with sub-section 1 of that section^ »■ 
Muhammad v. Emperor, 3 L. 46, 351 

transaction-Several 

: accused—Compromise with one—Effect. 

•Where several persons join in committing a 

«i=?rS:= 

pounded in respect of all. Pa * bAB ° J 592 
Mokhebji «. Emperor, 23 Ck. L. J. 432 3“ 

i. 367» 424— Judgment perjurctory— 


' Where a’District Magistrate ^P^^naTEo'. 

against an order under seefon h “ t l!s e s 

cedure Co <io, passed m « and 10 , for the 

S^^R^oUn accordance wi.law 
and should be set aside A boNEHRi 2Q2 

19 A. 439— Mitigated sentence 


■ — a . 417 — Appeal against acquittal 

Principles Governing interference by High Court. 

Thio^i Court” wil 1 not interfere in a judgment 

”?SlT/.-Thf mere fact that an inadmissible 
pie P <« o&oborative evidence was brough on the 
record, through a technical error, cannot stand 
the way of conviction by the High Court. 

*Per Juala Prasad, J .-The reason that another 

''arrived 

evidence in the case - Pat BM **“ OR * 5Q6 

of 

Magistrate’, oum «™ 

ysi 

Set, 1OT6 (5 & Oco. r, w ov * i 
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Hot guilty—Judicial functions—Executive powers — 

Ex id cnee of character—Admissibility of judgment 
of acquittal for injuring character of acquitted 

person. . 

In a case of extortion against a Police Officer the 
Trying Magistrate, finding the prosecution evidence 
as insufficient and unconvincing and tho defence 
evidence as more convincing, recorded a judgment 
of acquittal but added that his own impression was 
that the case was “not false” and that it should be 
entered as “true” in tho Police register. Tho Police 
Officer sought in revision that that part of the 
Magistrate’s judgment which casta slur upon his 
character and was inconsistent with the verdict of 

acquittal may be expunged : 

Held, fl) that, the order of the Magistrate being a 
judioial one, the High Court had power to deal with 
it under section 439, Criminal Procedure Code, and 
that it had also power to deal with it under its 
general superintendence under tho Government of 

India Act; . . . . 

(2) that as a judioial orcl »r tho order objected to 

was illegal and inconsistent with the judgment of 
acquittal that as an executive order it had no busi¬ 
ness to be in a judgment: and that, therefore, whe¬ 
ther executive or judicial, it should be expunged 
from the judgment. 

No suggestions of any kind can bo made against 
the accused when a verdict of not guilty is recorded 
except that of establishing his complete innocence. 

Even a judgment of acquittal, merely upon the 
benefit of doubt being given to the accused by reason 
of suspicious ciroumstances in the case of the 
prosecution is entitled to be regarded as a complete 

exoneration of tho accused. 

A Magistrate exercising judicial functions has to 
divert himself for a moment of his executive powers 
and has to forget himself that he has to deal with the 

person before him as an executive authority 

Judgments of acquittal are not admissible in ev». 
deuce even in a caso where the character of the 
person is directly under enquiry under section 110 of 
the Code of Criminal Procedure : far less can it be 
permitted to be used by the .Magistrate in this case 
for the purpose for which he recorded it In his 
judgment, namely, to throw a Blur upon the character 
of the Sub-Inspector for executive or administrative 
purposes. Pat Birnarayan Singh u. Emi'Ukor, 3 
P. L. T. 239, 23 Cr. L. J. 371 195 

_ S. 439 —Accused merely tumHoned— 

Revision—High Court, power of, to quash proceedings 
— Penal Code (Act XLV oj I860;, ss. 499, Excep. 
(9), 600— Defamation—' “Pichhlag” and “lawans, 1 
whe'ther defamatory 


v —v- w 

Where an accused person is only summoned and 
nothing further is done by a Subordinate Court, 
the High Court has power to quash the proceed* 
intrs at that stage if it is apparent that grave in. 
justice would be done if the proceedings were 

allowed to continue. 

petitioner, who was a candidate for the post of 
lambardar, made a statement concerning respondent, 
a rival candidate for the post, that ho was not the 
of the deceased lambardar but was a pichhlag 
and la war is. Respondent fil6d a complaint against 
petitioner under section 600 of tho Penal Codej 
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Criminal Procedure Code —conid. 

in pursuance of which a bailable warrant was issued 
against the petitioner to appear and answer the 
charge Petitioner applied to the Sessions Judge 
to quash the proceedings and his application being 
rejected he moved the High Court in revision : 

Held , (1) that the High Court had power to 
interfere in revision and quash the proceedings. 

1 2 ) that the words l pichhlag\ and ‘ lawaris ’, 
did not mean illegitimate and were not defamatory; 

(3» that even if they had amounted to defamation 
the case would have been covered by Exception (9 
to section -199 of the Penal Code, the allegation 
having been made by the petitioner in an applies* 
tion made by him bona fide. L Thakaria v. Pcran 
Singh, 23 Cr L J 429 


- S. 476- “Sue /1 Court," meaning of—Court 

of Subordinate Judge, whether permanent Court, 
ho use of the words “such Court” in section 476 
of the Criminal Procedure Code makes it clear 
that the Court empowered to take action under that 
section is the same Court before which the offence 
has been committed or under whose notice the 
offence has been brought in the course of a judicial 
proceeding. 

The Court of a Subordinate Judge is a permanent 
Court. Therefore, a Subordinate Judge is competent 
to continue an enquiry under section 476 begun 
by his predecessor. L Tara Ciiand v. Emperor, 
23 Cr L. J. 451; 65 P. L. R 1922 723 

--S. 514, proceedings under—Civil proceed¬ 
ings—Forfeiture of bond— Prima facie proof of 
forfeiture, necessity of—Notice to show cause issued 
on Police report—Evidence on oath taken afterwards 
— Proceedings, whether vitiated—Prejudice, question 
of, whether material. 

Proceedings under section 514 of the Criminal 
Procedure Code are of the nature of Civil proceed¬ 
ings, in which the provisions laid down in that 
Bection must be most carefully observed. 

Under section 514 of the Criminal Procedure 
Code, before issuing an order calling upon a per¬ 
son who is subject to a bond to show cause why 
he should not forfeit it, the Magistrate is bound 
to have before him sufficient proof that a good 
reason exists for making the order and the section 
requires that the grounds of such proof must be 
recorded. 

Therefore, where a Magistrate calls upon a per. 
son subjeot to a bond to show cause under section 
514, Criminal Procedure Code, merely on a Police 
report and takes evidence on oath after the 
order is issued, he acts without jurisdiction, and 
the proceedings must be set aside even though, 
as a matter of fact, the person is not prejudiced 
in any way by the procedure adopted. Pelt 
Krishna Narain Sinoh v. Emperor, 3 P. L. T. 381, 
23 Cr. L. J. 47d 830 


-— ss. 517, 520— Order by Stationary Sub- 

Magistrate under s. 617 —Appeal, forum of. 

An appeal from an order passed under section 617 
bf the Criminal Procedure Code by a Stationary Sub. 
Magistrate directing the return of the subject-matter 
bf a charge to the complainant, lies to a District 
Magistrate . and not to a Sub-Divisional Magistrate 
ipasjjjucb as the latter exeroises appellate powers 


Criminal Procedure Code -conoid. . . 

only on delegation by the former. IVI Jogi Venkiaw 
v. Station House Officer of Narsapub, 42 M,Ti. J. 

o° L T 25 ’ ; < 1922 w - N. 191; 16 L. w. 
634; 23 Cr^ 387 339 

— S. 556 —Provincial Insolvency Act (V of 
1920J, s. 69 —Complaint preferred by District Judge 
against insolvent — Appeal, whether should be heard’ 
by him—Jurisdiction — Consent. 

The words “try any case ” in section 666 of the 
Criminal Procedure '"’ode are comprehensive enough 
to include the hearing of hn appeal* 

Where upon the allegations of an Official Receiver,, 
a District Judge presents a complaint against an 
insolvent under section 64 '5> of the Provincial : 
Insolvency Act, he is a party to the case, although 
he has little or nothing to do with the prosecu¬ 
tion. Consequently, in the event of the insolvent 
being convicted, the Distriot Judge would be disquali¬ 
fied, under section 556 of the Criminal Procedure 

Code, from hearing an appeal against the conviction 
as Sessions Judge. 

consent of a party concerned cannot affeot 
the absolute disqualification imposed by section 566 
of the Criminal Procedure Code. L Mamoon v. 
Emperor, 23 Ca. L. J. 446: 01 P. L. R. 1922 622 

Criminal trial —Accused made to point out 
spot where certain incident occurred — Cross-examina¬ 
tion of accused — Procedure . 

In a criminal case the accused put forward a 
defence, the principal incident of whioh was stated 
by them to have occurred on a certain spot in the 
neighbourhood of a village. In order to test the 
accuracy of the story told by th6 accused the 
Magistrate on his own motion took them to the 
neighbourhood of the village and made them point 
out the spot in turn In deciding the case he 
attaohed great importance to the fact that they did 
not all point out the same place. There was no 
evidence on the record as to what occurred when the 
Magistrate went to the spot and the Magistrate 
relied entirely on his own knowledge of the incident; 

Held, t ) that in the absence of any evidence 
regarding this episode it must be totally ignored i 
t2 that the conduct of the Magistrate in acting 
qs he did verged dangerously near upon cross-examin¬ 
ing the accused. L Nuba v. Empebob, 23 Ob L. J. 
431 - 


C US to m — -Adoption — Brother’s grandson -“Nans 

Rajputs of Hoshiarpur Tahsil —Riwaj-i-am, entry 
* n —Baradarzada qaribi, whether includes brother’s 
grandson. 

Among Nairn Rajputs of the Hoshiarpur Tahsil the 
adoption of a brother’s grandson is valid by onstom. 
The term baradartada qaribi is wide enough to 
include a brother’s grandson. L Rahmat Khan v. 
Nazib Ahmad, 67 P. L. R. 1922 374 

- ■ . Agriculturists — Alienation—Alienation to 

raise money for trade, validity of—Necessity— 
Borrower - wanton and dissolute—Lender, whether 
justified to advance /money Jor payment of land 
revenue. 

An agriculturist governed by the Customary Law 
is not entitled to alienate his ancestral land in 
order to raise money for.the purpose of. trade 

Where a borrower is shown to be a man of bad 
character who has squ^ndox^d his income in exfer%ts« 
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g&noe and wanton waste, the Idndor would not 
be justified in advancing him money for payment 
of Government revenue and other ordinary expenses 
of a Zemindar, L. Kabul Singh v . Kala Singh, 
8 L. L. J. 259 


■ Alienation by female — Heirs, right of, to 

challenge alienation—Compromise by female 
Declaratory suit by heir and reversioner, maintain- 
ability of. 

As a general rule no female in possession of im¬ 
moveable property acquired from her husband, 
father, grandfather, son or grandson otherwiso than 
as a free and absolute gift can permanently alienate 
such property, and her sons and heirs have a right to 
control her dealings with the property. 

A suit is maintainable by an heir and reversioner 
to'have it declared that a compromise made by a 
female will not affect his right to succeed as' hoir 
and reversioner. L Jiiasdha u. Jiwan 522 

- Alienation by widow—Compromise by 

husband’s collateral—Consideration—Compromise, 

whether binding on successors of collateral. 

When doubtful questions of law or of fact have 
arisen between two parties and each of them has 
agreed to waive what he honestly believes to be his 
lawful claim in whole or in part, the transaction 
amounts to a compromise, the waiver or abandon¬ 
ment on either side furnishing the consideration 
provided, of course, that both parties had equal 
knowledge of the facts and equal opportunities of 

ascertaining their rights , . , . . 

Consequently, where a collateral entitled to object 
to an alienation enters into a compromise in good 
faith believing it to be the best in the circumstances 
and for the protection of the estate, the compromise 
is binding on his suecessors-in-ioterest. 

Kami; Tblu, 1 L L. J. 133 

- Alienation—Near reversioner's inaction— 

Acquiescence—Right oj reversioner's son to contest 

alienation—Limitation. ^ . 

Where at the date of an alienation of ancestral 
property the son of a nephew of the alienor was in 
existence, under Customary Law, he has a r 8 ' 

contest the alienation independent of his father. 
Inaction on the part of the father to contest the 
alienation does not amount to acquiescence, I- 
Feroz v Ghulam Sabwar 

- Alienation— Necessity—Reversioner, suit by— 

Consideration, small portion of, without necessity - 

Sale, validity of. t n ,, n A 

Where in a sale of ancestral property it is found 

that the sale is prima facie advantageous to the 
vendor as evidencing an act of good manage 
on his part, and that only a small portion of 

entire consideration,—iu this ^ aae j °“ e * fll • , , 
without necessity, the sale should be P^—g 
L Bird Tender v Samanda, 2 L. L. J. 6e9 
- Alienation — Occupancy rights, *} ien “ tl 

of-Landlord, consent of—Reversioners, right of, 

contest alienation , whether affected . - 

In a suit to set aside an alienation of ° CCU P* £ 
rights where the plaintiff proves _l a 
the reversionary heir, and \2 that if the 
been ancestral he • could have contested the 

alienation, he is entitled to succeed. 


CUStOm— contd. 

The mere fact that the alienation of an ocou- 
pancy light was consented to by the landlord doos 
not deprive a reversioner of the right to question it. 

L. Baggu v. Dani, 3 L. 69 38 

-— Alienation — Succession—Sistc-s, when heirs— 

Burden of proving that sisters are not heirs— 
Sisters heirs among Tarar Jats of Chakwal, District. 
Jhelum —Riwaj-i-am not opposed to general custom 
but not supported by instances, evidentiary, value of. 
The onus of proving that sisters are not heirs in 
the absence of all agnates is on the person who 
asserts this. 

An eatry in a riwaj-vam, when not opposed to 
general custom, is a strong pi*ce of evidence in 
support of a custom, even if it is not supported 
by instances. 

Among the Muhammadan Tarar Jats of the 
Chakwal Tahsil, Ihelum District, sisters are heirs 
in the absence of all agnates and can, as . such, 
contest the validity of an alienation—in this case 
a Will—by a widow. L Ahmad v. Bano, 3 L.J»0 


_. Alienation—Will in favour of daughter— 

Will upheld on suit of testator’s brother . but 
daughter’s power of alienation declared as restricted 
by first Court—Appellate Court declaring full 
powers of alienation -Res judicata— Unnecessary 
Jim ling -Emdence—Witl lost—Property alienated by 
daughter—Suit by collaterals. 

In 'bSO a ill was made in favour of a ^daughter. 
In 18SI it was contested by the testator’s brother 
and upheld by the Trial Court as valid with the 
further finding that the daughter would not be 
competent to alienate the property On appeal by the 
daughter the lower Appellate • ourt held that she 
had° full powers of alienation. No appeal was 
preferred against this decision The daughter gave 
away the property and on her death her father s 
collaterals sued for its possession. The Will in her 

favour was not forthcoming : . 

Held, that the decision in the previous suit, 
although it did not operate as res judicata, was an 
important piece of evidence, that in the circum¬ 
stances the validity of the .Vill could not be questioned 
and that the daughter took an absolute estate 1* 
Anwar Khan i\ Nur Khan, 2 L. L. J. H60 


., essentials of—Recent instances , whether 


A?ustom P 8hould be universal, reasonable and, with 
some qualifications, immemorial. A number of 
instances which have recently occurred are not 
sufficient to create a custom in a trade: on the con¬ 
trary they show that it is entirely a modern idea. 

Plaintiff employed the defendants who were 
eraia agents at Hapur to purchase certain gra.in- 
nits for him and paid the advance money The 
defendants purchased seven gram-pits but before 
the date of delivery to plaintiff sold four of them 
to another person. When the date of delivery to 
plaintiff came, the defendants refused to give 
delivery even of the remaining three pita, (which 
the plaintiff was willing to accept; unless the latter 
, 1,0 agreed to take delivery of another four gram, 
pit, which were different from those originally 
purchased for him Upon this the plaintiff re- 
pudiated the entire contract and sued for the 
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return of the advance money. The defendants set 
up a trade custom in defence of their attitude: 

Held, < 1) on the evidence that no such custom 
was established ; 

<2) that even if the custom be taken to be 
established it was unreasonable and immoral in 
the sense that it was likely to lead to gToas fraud, 
as it put an agent into a double capacity where 
his duty and interest must necessarily conflict and 
as such was contrary to the general principles 
of agency and could not be given effect to in a 
Court of Law. A Kishori Lal v. Jiwan Lal, 4 U. 
P. L. B. (A.) 69 231 

■ 1 ■ Pre-emption—Pana Chhajan, Town Beri, 

RohtaJc District—Proof of existence of custom in 
neighbouring mohallas only supplementary evidence 
—Judgment based on compromise , effect of. 

The custom of pre-emption does not obtain in 
Pana Chhajan of the town of beri in the hohtak 
District. 

In suits for pre-emption in respect of property 
situate in a town, however probable and seeming the 
plaintiffs' case may be, he should never be relieved 
from the burden of proving the existence of the 
alleged custom in the special locality in which the 
property is situated, proof of its existence in neigh¬ 
bouring mohallas being at best only supplementary 
of the evidence required of the plaintiff. 

Instances of the exercise of the right of pre¬ 
emption, of which the latest is 40 years’ old are 
insufficient to prove the existence of custom 

Obiter —A judgment based upon a compromise or 
confession, cannot be placed on the same footing as 
one in which after contest a custom was held to be 
proved or negatived, i. Bamji Das v. Mam (Jhand 

953 

■ . . — Proof—Gift — Re-marriage of widow in 

donee's line—Collaterals of donor, rights oj. 

Custom must be proved by evidence and Courts 
cannot deduce the existence of one custom from that ‘ 
of another. It is not the function of a Court to say 
what a custom ought to be, its duty is confined to 
enforcing such customs as are shown to exist. 

The existence of a custom enabling the descend¬ 
ants of a donor to deprive the widow of the last 
male holder of the donee's family of her life-estate 
on her re-marriage cannot be presumed by aualogy. 
A person relying upon such a custom must prove it. 

The heirs of a donor may succeed eventually to 
an estate gifted by their predecessor, but their 
position is not necessarily the same as that of the 
heirs to an estate which has descended by succession 
from a common ancestor. The latter are members 
of the family of the deoeased male holder, the former 
may not be. 

The re-marriage of a widow means something 
more to the members of the family than to stran¬ 
gers Such a marriage might seem to the late 
husband’s family equivalent to misconduct while by 
a donor's descendants it might only be regarded as 
an exouse for getting possession of the land. L, 
Dhannun v . Bhaowahi 555 

- . Succession—Daughters v. collaterals of sixth 

degree — Burden of proof — Hindu Jats of Ludhiana 
district —Biwoj-Ljmi, entry in, value o/. 


Custom—contd. 

Among Hindu Jats of Ludhiana . District 
collateral^ of the sixth degree exclude daughters 
from succession. 

v\ here a collateral is more distantly related than 
the fifth degree, the initial onus is on him to 
prove that he excludes the daughters and the 
more remote the collateral is the more heavily does 
the onus lie upon him. 

Jn the case of collaterals related in the sixth 
degree the onus is not a very heavy one. An entry 
in the riwaj-i-am which says that the collaterals 
in the sixth degree exclude daughters is not 
opposed to general castom and is quite sufficient 
to shift the initial onus from the collateral to the 
other side. L Dhan Kaub v. Sunder, 3 L. 181 

415 

■ ■ ■ Succession- Hindu Sikh Jat, marriage of, 

with Muslim convert to Sikhism Collaterals, 
acquiescence of—Sim born of marriage Legitimacy . 

K S, a, ^ikh landed proprietor, with the full con¬ 
sent of all his collaterals contracted a cha<lar andazi 
according to Hindu doctrines with a woman of the 
A rain caste, who had previously been converted to 
Sikhism : a son, P 8 , was born of this marriage and 
was acknowledged by the near collaterals of K. 8. 
as the latter’s legitimate son: after the death of K 8. 
his near collaterals brought the present suit for ' 
possession of his estate on the ground that P 8. was 
not his legitimate son : 

Held, that the suit must fail, as the plaintiffs were 
not competent to deny the legitimacy of K.3, L 
Lachhman Singh v. Partap Singh, 6 L L. J 360 • 

937 

1 " Succession — Murderer's son, whether can 
succeed to estate of person murdered—Public policy. 

Not only is a murderer himself debarred from 
succeeding to the property of his victim but the 
disability extends to all those who claim through and 
not merely from him. 

This principle is based upon public policy and has 
nothing to do with custom or the personal law of the 
parties. L Jind Kaub v. Indab Si^gh, 3 L. 0 «*' 

2:3 P. W. R 526 

Succession —Pagwand and Ohundawand— 
Jaswal Rajputs of Mauza Deoli, Tahsil Una, Hoshiar - 
pur District — Succession, rule of, test for determining. , 
Jaswal Rajputs of Jiauza Deoli, in the Jna Tahsil 
of the Hoshiarpor District, observe the Pagwand rule 
of succession. 

In determing which rule of succession applies to 
a particular family, the safest guide is the, rule 
which is proved to have been observed in the family. 

L Nanak chand v Munshi Ram 5Uo , 

Succession to non-proprietor -Collateral in 
fourth degree. 

In the case of succession' to a proprietor any , 
collateral, however remote, would be entitled to 
succeed in default of a nearer heir, but where the 
question is one of succession to a non-proprietor 
remote collaterals are exoluded 

here a collateral of a deceased .non-proprietor in 
the fourth degree claims to succeed to his immove¬ 
able property, the onus Res on him to prove that 
he is entitled to do so by custom. L Sher Jang t’. 
Munshi Ram, 3 L. 33j 22 P. W. R. 19*2 964 •> 
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— Succession —Sunni Muhammadans - 'Vajib- 
ul.arz, construction of—Construction, whether may 
he infl'ienced by principles oj Muhammadan Law 
“Qarib,” meaning of. 

In a family of Sunni Muhammadans where succes- 
eion is regulated not by the Muhammadan Law 
but by custom as recorded in the wajib-ul-arz, the 

entry in that document being— “uur /it'ss'i maiifc 

mutvaffi ka woh shakhs pawega jo qarib hai, the 
word “qarib,” in the absence of words limiting the 
-succession to relatives in the male line only, means 
that relatives “nearest in degree" suooeed, and not 
.those “nearer in degree through the male line. 

, Where among Muhammadans it has been proved 
that inheritance is governed not by the Muham¬ 
madan law but by the custom a Court is 
not entitled to put a strained or halted 

interpretation on the words used in defining the 
custom mer 9 ly because in some instances, it tne 
words were interpreted in their ordin^y sen^e 
succession would not be in accordance with the rule 
' of Muhammadan Law. O Mamat Ali v Ashiq At. 1 . 

9 0. L.J. 127 803 


Defence of India Rules— conoid. 

authorises a Superintendent of Police to take «.tion 
against a person for an oflenoe under rue 
of the Defence of India Rules, of which offence the 
Police are not authorised to take cognisance, and on 
the authorisation of the Superintendent of * 

Subordinate Officer makes a chalan the ‘:halan miay 
be treated as a complaint. L. Khushal Singh - 
Emperor, 2 L L J 707; 23 Cr. L. J. 386 «« 

Definitions:— 

Abandonment. See Limitation Ac£ 

Sch. I, Art. J42 ^ 7 ® 

Alter. See Criminal Procedure Code, ss. 144 

( 4 ), ( 6 \ 435, 489 SCO 

Am la. See Construction of Document »39 

Antecedent debt* See Hindu Law 569 
Applicant. See Land Acquisition Act, 
bs 18,25,24 (1) I 76 

Applying- In accordance with 

jaw. See Limitation Act, Sea. I, 


Usage—Burden of proof —Proof—Custom and 


‘ election to abide by old law■ 

It is of the essence of special usages, 
the ordinary law of succession that they Bh ? a ^ he 
’ ancient audinvnriable: and it is further essential that 
they should be established to be so by clear and 
unambiguous evidence. It is only by means of snob 
evidence that the Courts can be assured of their 

existence, and that they possess the 00nd,t ‘°” a ° f , 
antiquity and certainty on which alone their lega 

' characteristics custom 

and ln election to abide by the law of the e,d status 
differ fundamentally as sources of law K O 
Mahomed Ibrahim v Shaikh Ibrahim, 30 M L. T 
flK W N 793* 16 11 3 8 ; 43 u. u 

0. L J 04; *v 162 i M. W. N. 470; 24 Bom. L. R.^ ^ 

Decree, construction of, 

T. and L brought pre-emption suits The ^ourt 

passed decrees in favour of bo • directed 

have the prior right to pre empt and was directed 

and ^: e ve°ndee 0n .iSSd V ss« stof 

suit T paid the amount and obtained possea.ion. 

BM, that the term, of the decree 

dear and that under it the piyment of “ s ‘* *° 
t was made conditional on hi. b.mg able to act 

on the decree and obtain possession. L 

-V. Lachhman Dab, 3 L L. J. 203 

Defence of India Rules, 

f I (2) — Kon-cognisable offence— 

, MalltratedirecUng Superintendent of PoUce to take 
. action—Chalan made by Subordinate Police Officer 

an authorisation of Superintendent of PoUce 
'. ChaUn. whether can be treated as compiatn* of 

I *here a District Magistrate in p 

uthority conferred by a Government Notification 


Award. See Land Acquisition Act, 3 64 

408 

Baradarzada qarlbl. See Cu8 ™“~ 

By D any other law for the time 

being In force. See Civil Procedure 
Code, s 89, O. XXtlT, b. 3 123 

Capital employed In business. 

See Excess Propits Duty Act, ss. 4,6 (bj. 

Carries on business. See Civil 

Procedure Code, s 2u 

Discontinuance or possession. 

See Limitation Act, Sen. I, Art. 142 246 

Gradual, slow and Imperceptible. 

See Alluvial accretions I 

House property. See Income Tax Act^ 

Husband of the woman. a.. 

Criminal Procedure Code, • 1G9 734 

impotency. See Marriage, suit £>r 

in the*‘male line of descent. s« 

0 P. Tenancy Act, 9. 40 “f 

Interruption. See Easements Act, £^5j 

JU Jffment. Set L.iths Patin* (Lah«^ 
Machinery. See b.koal municipal act, 

8 . 10 I PROVISO O 

Money due. See Civil Procedure Cod^ 
Pattl^or^other sub-division. See 

Punjab Pir-emption Act, s. 16 (c), eecokw^ 

Permanent settlement. Set Bengal 

Teeamoy Act, b. 60 (1), (2), applioabiliwop 

Public demand. See Biwai Tenancy 
act, 88', 10<B 375 

Oarib. See Custom — Succession 803 

Several. See Probate and Adminietration 

Shawls. See Railways Act, Sch II, CL g ^ 
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Definitions —concld. 


Documents —conoid. 


Specially. See Bengal Tenancy Act, s. 29 

49 

Subject to. Srr Specific performance 


433 

Such decision or entry. See Khoti 

Settlement Act, s. 21 322 

Suit. See Appeai— Cocrt Fees Act, s. 7, 
cl (ixj. Sen I, Art 1 968 

Suit. See Dekriian Agriculturists’ Relief 
Act, ss 3, 15B 840 

Tenant. See Bombay Rent (War Restric¬ 
tions Act, r. 9 130 

Total lOSS. See Fire Insurance 777 

Wholesale cash price. See sea 
Customs Act, 8 . 30, cl. (a) 267 


Dekkhan Agriculturists’ Relief Act 
(XVII of 1879), ss. 3, I5B — Decree — 

Dejendont becoming agriculturist after decree, effect 
of — "Suit” meaning of. 

A defendant who is not an agriculturist at the 
timoadeoree is passed against him, but becomes 
one thereafter, is not entitled to the benefit of 
section 15B of the Dekkhan Agriculturists’ Relief 
Act. 

The description of suit in section 3 of the 
Dekkhan Agriculturists’ Relief Act, is not confined 
to the relief claimed in the suit, but also includes 
the status of the parties. B Devu Jetiram Gujar 
v. Reyappa Satappa Shintre, 24 Bom. L. R '< t 0 

840 


- S. I0A, scope of 

The provisions of section 10A of the Dekkhan 
Agriculturists’ Relief Act are not limited in their 
scope to suits of the description mentioned in section 
3, clauses (w), (y), those provisions are applicable 

to every suit to which an agriculturist is a party, and 
in which there is some transaction in issue entered 
into by such agriculturist, or the person, if any, 
through whom he claims, which is of such a nature 
that the rights and liabilities of the parties there¬ 
under are triable wholly or in part under Chapter 
III of the Act. B Hallappa Kallappa v. Irappa 
Gibimallappa, 24 Bom. D. R. 406 844 

- S. 12—Suit on . pro-note against 

agriculturist—Admission by defendent— n ourt, 
jurisdiction of, to inquire into nature of admission 
See Civil Procedure c ode, 0 XXIII, r ii 253 

-— SS. I 2, I 3 — Account—Amount due under 

bdnd—-Larger amount cannot be awarded as result of 


account. 

A debtor, owing to his seeking the relief afforded 
by the Dekkhan Agriculturists’ Relief Act, should not 
be made to pay more than he is obliged to pay 
according to the terms of his bond BVithaldvs 
Bhagwandas v. Murtaja Husein, 24 Bom. L. K. 2*7; 
48 B. 704 151 

Divorce Act (IV of 1869), s. 19— 

Impotency,. meaning of—Consummation, practical 
, impossibility of. See Marriage 949 

Documents, V art legal and part illegal, 

enfqrcenwnt of- 

Although a party cannot ask the ourt to make 
a new contraotin place of that which is illegnl, but 
where in the same instrument there are distinct en- 
gagements by which a party binds himself todo certain 
acts, some cf which aretlegal and some illegal, the 


performance of those which are legal can be enforc 
ed although the performance of those which are 
illegal cannot. Pat Grant, W. M. v. Eklal Jba, 
3 P L T. >86 49 

Easement—Fairs, projection of, over another’s 
land—Title to la»d, if acquired—Easement if 
established within -0 years ~ Injunction, t chen to be 
re) used. 

tV here the plaintiff had allowed the defendant’s 
eaves to project and rain-water to be discharged over 
his land for twenty years, all that the defendant 
could acquire by prescription would be an easement 
imposing the burden on the servient tenement of 
having that projection over it; he could not acquire a 
title to the plaintiff’s land even up to the line of his 
projections. 

A pi iintiff is entitled to seek relief by means of an 
injunction against a party seeking to establish an 
easement against him within 20 years and his ac¬ 
quiescence would not, as a rale, disentitle him to 
the grant of an injunction. But where on account of 
the acquiescence the cost of obeying the injunction 
would be very much greater than it otherwise would 
have been, or even prohibitive, the Court ought to 
refuse it. B Kashibhai Kalidas v Vallavbhai 
Wagjibhai, 24 Bom. L. R. 305 356 

-— Light and air, obstruction of — Injury — 

Injunction the rule — Damages the exception — 
Re-roofing of dominant tenement — Easement not 
affected 

If the erection of a building completely blocks a 
window and causes total obstruction of light and 
air, it is prima facie an injury of a serious character 
and a mandatory injunction should issue In such a 
case, injunction is the rule and damages the excep¬ 
tion. 

The mere fact that it is possible for the owner 
of the dominant tenement to neutralise the effect 
of the obstruction of light by re-arr^nging or 
altering his own building is no ground for afford¬ 
ing him a money compensation. 

If a room has existed for over 20 years, th® mere 
fact that it has been re-roofed recently would not 
deprive its owner of an easement whioh had been 
acquired and the latter is prima facie entitled to be 
maintained in his enjoyment of the said easement. 

The grant of an injunction is purely a mutter of 
discretion, to be exercised in a judicial manner L 
Thakar Das v Abdul Hamid, > L. L. J. 701 288 

- Right of way, once established, whether 

can be altered. 

When once a right of way is defined, it cannot be 
altered, and the dominant owner is entitled to exert 
his strict rights unless he can be induced to consent 
to a deviation B Dhundihaj Balkbishna Bbalin- 
kab V. Ramchandra Gangadhar Kalb, 24 Bom. Jj 
R. 437 ^ 4|3 

——— Right to take water from tank—Claim 
based upon lost grant—Interruption of right for more 
than two years from date of suit—Limitation Act 
(IX of ‘90S,), t. 26. 

The provisions of section of the T imitation Act 
are applicable where plaintiff sues for a declaration 
of a right of easement on the basis of prescription 
but it has no application where the olaim is based 
upon a lost grant, Gubu Pro bank a Bo t v. Ful 

Chand Monpal 244 
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Easements Act (V of 1882)* s. 15, 

Expl, 2— 14 Interruption >neanin«/ of — Acquisition 
ot easement of light and air—Interruption. 

Where in the course of acquiring by prescript ion 
an easement of light and air for certain windows 
of a building, the building is burnt down, but the 
owner begins immediately to rebuild it and places 
windows exaotly in the same position as the old 
ones, he will be regarded as having enjoyed the 
aooess of light and air continuously, and will be 
entitled to protection after twenty years from the 
first building Any delay in re-building, bowevei, 
might be evidence of an intention not to resume the 

U8 Yn interruption in user owing to a building being 
burnt down and having to be re-bui t » not an 

interruption within the meaning or Explanation 2i 

to section 1 5 of the Easements Act as the intei ™P 
tion in such a case is not owing to the ac lot om 
person other than the claimant. ® Katamlal 
Bholaram c. Gulamhcsex Abdui.au, Bo. . • 

83} 45 B. 448 

Electment suit— Parties—Person in actual 

furJdLi potion as xcell as the person 
he holds, both, whether necessary parties— Both made 
parties but relief claimed only against the P*™on » 

actual juridical possession -Jun*dicti °/on-D,cre« 

give decree-Suit for proprietary ^ e8 ^ on DeCree 

lor mokarrari interest, whether can be 9™ nt * d . t 

If the daintiff in an ejectment suit can ma e 

a legal title to land, he is entitled to maintain a suit 
a legal nue ™ j ^aical possession of 

under whom the latter oU 
where both.the person in 

~ well as the person the P Wnti ? ff 

erty are defendants in .the * { as aga j n st the 

does not choose to claim * ^ ve a decree to 
latter, the Court is compute*to give ^ the 

the plaintiff for possessio>n * fundica/pdssession. 

former, *«., the person in ac J n i a : n tiff claims 
Where in an ejectment Property in 

possession of proprietary in er P decree in 

suit, a Court is competent to gi™ he never 

respect of the mokarrari in * p a ^ Bjiaowati 

claimed possession of thatintere- 59 / 

Kubr v . Jaodam 8ahay, 3 P b. 

Equitable mortgase-^™^^' 1 * 

deed,—Equitable mortgage, bound to 

admissibility o), executed a 

As security for a- loan d f ^ ftt tho aame 
pro-note m favour of the P * f fcit i e .d 0 ed8, some 
•time handed over a numbe „ onftr r V and «ome 
• of Whi^h related to their ovrn^ p ^ *; Uo B i gD ed 

to -property mortgaged to t - fetter which 

.and delivered to the defendants^ ^ writ - nft 

•■ opened as .follows : |2 deed9 relating to 

deposit with you as 80C ^ n y ^ 7 mentioned in 
property of the value of £ Q „ in respect 

the li* in lieu of a. pro-note for^Bs. ^ ox0CUted 

of which a separate pro-no ,ecover the 

to-day." Tn a suit on the pro*^ 'properties it 
»tQount thereof and for sa ' e P 


Equitable mortgragfe- eoncld. 


was urged, inter alia, 1) that there was no such 
thing us an equitable mortgage in the Punjab ; 

(2- "that the original mortagagors should have been 
impleaded as defendants in the suit, and (8) that 
tho lotter with which the title-deeds were deposited 
required registration, and not being registered it 
was inadmissible to prove the existence of a 
mortgage : 

Held, <1- that an equitable mortgage by tho 
deposit of title-deeds was recognised, and could 

be enforced in the Punjab ; ... 

* ) that the suit could proceed without implead¬ 
ing the original mortgagors as defendants: and 
that inasmuch as the equitable mortgage by 
the deposit of title-deeds had been effected before 
the letter was written and as the letter did not 
embody the terms of tho contract, but was written 
with the object of buing used only as evidence of a 
fact from which the contract was to be inferred.it 
did not come within the description in section 17 
of the Registration Act., and, therefore, it did not 
require to be registered to render it admissible, 

L Firm Moti Ram-Mohan 1-al v Bharat National 
Bank, Ld., Delhi, 3 L. b. J. 373 421 

principles of — Leasi for building 

purposes ■ Presumption of permanency. 

Where the owner of a plot of land by his own 

act or representation creates or induces in tho 

mind of his tenant a mistaken belief that he has 

a permanent interest in the land and may safely 

build thereon and the tenant, relying upon tho 

act or representation so made, treats his interest 

as permanent and incurs expense in building which 

he would not otherwise have done, the owner cannot 

afterwards be heard to deny the truth of that which 

ho represented ... . . 

Estoppel may arise by reason of either a decla- 

ration, an act or an omission, but in either case 

there must be an intention on the part of the 

person, against whom the estoppel operates to 

cause or permit a belief in the mind of another. 

In the case of a mere omission no such intention 

can well be imputed unless the true facts are 

known to the person whose omission is in question, 

but where there is a deliberate declaration or act 

causing or permitting such belief and inducing 

another to act upon it, it must be presumed that 

saoh declaration or act was intended to have its 

ordinary and natural effect upon the mind and 

actions of the other party. , , . 

Obits''-— w here a lease has been granted for 

building purposes and no term is specified in tho 
instrument, if the buildings contemplated or in 
fact erected are of a permanent natnfe, the pre¬ 
sumption is that the interest granted was a per 
mauent one But uo such presumption can out- 
weich the aotual terms of the lease itself. Pat 

eIll, V. Forbes, 3 P. L. T. 457; (1922; Pat. SO* 
4 U. P- L- l pAT > 43 

Evi denCC — Attesting witness denying attestation — 
Other evidence, whether can be relied on—Document 

fn°order to prove a document an attesting wit- 
vas called, who stited that ke was not an 
attesting witness, that ho put his name as a witness 
after the execution of the dogumeut. The Appellate 
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Court found as a fact relying upon tha evidence 
of other witness that the attesting witness who 
said that he had not seen the execution did, as a 
matter of fact, see it and was an attesting witness, 
that the document was executed in the presence of 
that witness 

Held, that, having regard to the findings arrived at, 
the document was proved. C Sashimukhi Dasi y. 
Monmohini Dasi 37 

- consistent with allegation of plaintiff and 

denial of defendant - Plaintiff must fail. 

Whole the undoubted evidence is consistent both 
with the allegation of the plaintiff as with the 
denial of the defendant, the plaintiff must fail. 
Pat Rameshwar Narain Singh v. Riknath Koeri 

451 

Document not valid for purpose intended, 
whether can be used as evidence. 

The mere faot that a document may not be valid 
for the purpose for which it was intended would 
not prevent it from being used as evidence of an 
admission by a person executing it where its execu¬ 
tion has been admitted and proved. Pat Grant, 
W. M. v Eklal Jha, 8 P. L. T efrfl 49 


- Evidence of character—Admissibility of 

judgment of acquittal for injuring character of 
acquitted persop. See Criminal Procedure ( ode, 
s. 43 » | 95 

- Ex parte rent decree—Evidence of relation 

of landlord and tenant -Evidence Act (l of iRlvJ, 
ss. H,1 »—Relevant fact -Ejectment suit by landlord 
— Defendant claiming occupancy rights as being in 
possession for 2 years after abandonment by recorded 
tenant — Rent-decree obtained by landlord against 
heirs of recorded tenant within 12 years of suit, 
admissibility of. 

An ex parte rent-decree obtained by a landlord 
against the heirs of a tenant which is satisfied by 
payment of the decretal amount is evidence suffi¬ 
cient to show that, at the date of the decree, the 
heirs were paying rent and occupying the position 
of tenants 

In a suit by a landlord to eject the transferee of a 
non-transferable occupancy holding where the 
defendant alleges that he is entitled to remain in 
possession on payment of rent on the ground that 
he has been in possession for more than "i years 
after the abandonment of the tenancy by the 
previous tenant, an ex parte decree obtained by the 
landlord against the heirs of the latter within i 2 
years of the suit is admissible in evidence to show 
that there was no abandonment of the tenancy at 
the date of the decree. ^ Axukol Lha*draDhar 
v. Kamala Kanta Hoy 787 

■ Interested persons — Corroboration, 

As a. rule, the evidence of persons who are 
vitally interested in the result of a case ought not 
to be acted npon, unless that evidence receives 
corroboration from surrounding circumstances. Pat 
Ghandbama Kuer v. Rangayan 57 

Tradition—Ordl tradition, value of See 


Relationship —w-r 

EvluenCi ACt (I Of 1872 )— Evidence of 

accomplice, corroboration of—Law in England and 
India-Corroborative evidence, nature of—High 
Court, powers of—Joint trial—Plea of accused in 


Evidence Act —contd. 

defence , effect of Prosecution, failure of, to appreciate 
motive, effect of 

The law in India regarding corroboration of an 
accomplices evidence does not differ from the 
English Law 

C onfirmation of an accomplice’s evidence does not 
mean that there should be independent evidence of 
that which the accomplice relates or his testimony 
would be unnecessary. The corroboration must bo 
by some other e vidence than that of an accomplice. 
One accomplice s evidence is not corroboration of the 
testimony _ of another accomplice. Evidence in 
corroboration must be evidence which implicates 
him, that is, which confirms, in some material 
particular, not only the evidence that the crime has 
been committed but also that the prisoner committed 
it. 1 he nature of the corroboration will necessarily 
vary according to the particular circumstances of the 
offence charged. 

The corroboration need not be direct evidence that 

the accused committed the crime it is sufficient if 

it is merely circumstantial evidence of his connection 
with the crime 

1 ho High Court has only to see whether there is 

° f fc , he accom pbc ® , 8 evidence. 
Whether it is strong or slender need not be gone 

into in revision 15 

The plea that an accused is likely to make in de- 

trial ?“ the ^ ue8tion whether a joint 

trial may legally be held or not. 

wR ° f f th ! P rO80oufcion **> appreciate the 
™nnnf b ^ aotuate . d fche commission of an offence 
cannot affect the merits of the case, if it is other- 

wise sufficiently proved. N KisAn Raohuji v. 
Emperor, 23 Or. L.J. R91 343 

—— S. 32 — Dying declaration — Proof. 

Witnesses should not be allowed to prove a dying 
declaration as if ,t were a substantial piece of 

f 1D th ® caso _ T u he relevant fact to be proved 
is the statement made by a deceased person admis- 
sib e under section 32 of the Evidence Act and that 
statement is not the dooument made by the Magis¬ 
trate but the verbal statement made by the 
deceased person. J 

rh ®° a ‘ y ^ of P r °™Sf “ dying declaration is by 
the er dence of some witness who hoard it made, 
tho witness being *t liberty to refresh his memory 
by referring to the note made by him or read over 

I y the time the statement was made. 

V frMs “ EMPEaoR . On. L. . 1 . 417, 4 U. P. L. 

it (1 j ) x3 577 

"7. (2 >—Entry in choskidar’s diary 

recording death oj a person—Entry written not by 

choukidar but by third person - Admissibility of the 
entry m evidence after ohoukidar’s death. 

Entries made in the diary of a deceased illiterate 
choukidar not by the choukidar himself, but by 
other person at his instance are not admissible 

Un f d w- 8 R C /i 0 fi. ° f tlje Evidenc « Act unless it is 

established that.it was the duty, of that person in 

COQrae of business to make the entries. 

Pat Chan drama KuEB_r. Hamoatan 57 

!• ^7 (2j (6j —Family pedigree kept by 

family chronicler, admissibility of ' 

A family pedigree kept in the ordinary course of 

business by a family chronialer prepared by the 

ohromoler from time to time'from the information 
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supplied by the members of the family is admissible 
in evidence under section *2 2, of the Evidence Act, 
and is also admissible under section 32 C) as 
having been kept by a person engaged by the mem¬ 
bers of the family to keep a record of the family 
events before them, 8 Mohansing Umed Ramog 
v. Dalpatsing Hanbaji, 24 Bom. L. R. 2»9; 46 B. 7*H 
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_g. 03—Document admitted as secondary 

evidence by Trial Court—Appellate * ourt, whether 
may question its admissibility. See Appellate 

Court __ fti n . ., 62d 

9 1 —Secondary evidence —■ 


Contract reduced to writing— Promissory-note. 

The language of section «• of the Evidence Act is 
uncompromising, and whenever the terms of a 
contract are reduced to writing and that writing is, 
for any reason, inadmissible in evidence, the pro¬ 
misee must lose his remedy The test is whether 
there is a complete cause of action independently ot 
the document which is inadmissible. 

Where a suit is ba*ed on a promissory-note which 
is alleged to have been lost, but the loss is no 
proved, secondary evidence of the promissory-note 
cannot be given and the suit must be dismissed U 

Bam Saran Das v Tulsi Bam 

— s. 92- Pro-note purporting to be executed 

after settlement of accounts—Evidence to prove that 
accounts were not taken. 

Where it is stated in the body of a pro-note that 
the sum mentioned in it has been arrived at alter 
taking accounts between the parties and that it is 
payable on demand, the executant of the note can¬ 
not give evidence to prove that, as a matter of fac , 
the document was not executed after the settlement 

of accounts. A Sbi Ram v Sobha Ram-Gopal Rai, 
2UA.UJ.315j 4U.P. L. R. (A., Ltd; 44 ^ 

-- s, |08 —Presumption as to date of death, 

Although a person who has not been heard of for 
seven years is presumed to be dead, 'here is n P 
sumption as to the time of his deatn and it : any one 
seeks to establish the precise period at whiohsuc 
person died, he must do so by actual evidence, r* a_C 
Kamrup Gir V . LAL. Cha d Marwabi, o P. L. 

-s. I 14 III. (e). Sec Penal Code, 

Excess 333 profIts Duty Act (* of 
till), ssfS, 5 (O, <> CD 

Tax Act (Vll of lUl *), ss. & '). 14 1 1 —Assets of 
firm consisting of money invested in public co " l P™' 
and in Government securities, ij can be tr f«“ d . 
capital employed in business of firm— Capita 

employed in business,” meaning of. . 

The expression “capital employed m ^o busmess 

in the first proviso to section d , 0>) the ] 

Profits Duty Act, includes capital of a firm inves 
by them in the course of their business in Govern 
ment securities or in shares in public oompanie^ 
Such investments must consequently be included ! 
the capital computation both^or the accounting 

period and “the standard years. 

Per Richardson , ./.-Neither on principle nor by 
reason of any specific provision contained in eitner 
(ha ' Excess Profits Duty Act or the Income 


Excess Profits Duty Act—condd. 

Tax Act, does such capital cease to be the capital of 
a firm employed in the business, because it is so 
invested or because, in the case of the sharer, the 
dividends under the Income Tax Act are taxed at 
the source and are not, when paid to the part 

of their taxable income. C Martin A Go. v. 
Secretary* ok State for India, 25 C. W. N^875 

ExCCUtlOn* step-in-aid of—Payment out of Cour 
—Application for record of same. 

An oral application by a dee-ee-holder to record 
a payment made to him out of ihe Court by the 
judgment-debtor is a otep-in-aid of execution N 
Narayen Rao v. Balkri«hna 
Execution of decree— Court, duty of. 

Obiter — It is the duty of a Court executing a decree 
to look, in the first instance, at the decree, and if the 
terms of the decree are clear and unambiguous, 
the i'ourt is bound to give effect to it, even 
though it may reg.rd its provisions as erroneous. 

L. Kara Singh v. Lachmam Das, 3 L c J- -63 7 *U 

_ Executing Court, duty of-Court cannot go 

behind decree. 

A Court executing a decree must take the dooree 
as it stands. It has no power to go behind the 
decree, in other words, it cannot entertain any 
objection as to tbe legality or correctness of the 
decree, the reason being that a decree though it 
may not be according to law, 19 binding and conclu¬ 
sive bet we on the parties, if it is not appealed from. 

Plaintiff obtained an ex parte decree against 
defendant. In execution the defendant objected 
that the decree could not b? executed inasmuoh as 
the claim upon which the decree was based had 
been satisfied by an order of discharge passed in 

certain insolvency proceedings : 

Held, that this objection should have been taken 
as a dofonoe to tbe suit and could not b* enter¬ 
tained in exec'll ion, inasmuch as the executing 
Court had no power to go behind or quostion the 
legality of the decree L* Ram Das u, Xvetto, bt r. 
L. R. 1922 7J ' 3 

- limitation — Judgment-debtors who were 
described as parties but against whom execution was 
not asked Jor, if precluded jrom showing subsequently 
that the application was barred by limitation 
A judgment-debtor who was not a party to a 
previous application for execution of a decree or to 
any order made upon it is not precluded from 
showing that the said application was barred by 
limitation and that, therefore, it was not in accord, 
ance with law. C Sitanath Dab v. Kanak Groboa 

Dkbi , . , 

Limitation — Objection not taken against 


-previous application, whether can be taken against 
subsequent application Joint family—Decree aga.net 
managing member—Limitation Act (IX of AWONj, 
Sch. I, Art '8 , Explanation. 

An application for execution of a decree cannot 
be objected to on the ground that a previous appli- 
cation, to which no objection on the ground of 
limitation was taken, was barred by time 

Three Hindu brothers ca-riod on a joint business. 
A decree was obtained against the eldest brother 
and certain applications for execution of the decree 
were made against him and after bis death against, 
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hia leeal representatives. Subsequently execution 
was applied for against the other brothers also : 

Held, that the brothers being joint and carrying 
on a joint business, the decree against the eldest 
brother must be taken to have been passed against 
the firm and that previous applications for execution, 
therefore, operated to save limitation. L Kidar 
Nath v. Radha Kishek 5G 

—— Sale Decree net aside —Auction-purchaser, 
rights of. 

A bona fide purchaser, who is not the decree- 
holder or any person claiming through him, at 
an auction sale in execution of a valid decree, 
acquires a valid title to the property purchased by 
him, which is not affected by the fact that the 
decree is subsequently set aside at the instance 
of a party thereto. L Tara Chand v. Abdul 'had 

_ A 894 

Execution Sclfe — Ancestral property—Sale by 

Civil Court, whether void. 

A sale of ancestral property by a Civil Court is 
not void in law. A Dalip Narain Singh v. 
Parmaoti Bibi, 17 A. L J. 9«2; 42 A 58 931 

-—* Ancestral property, sale of—Property 

described as non-ancestral by judgment-debtor — 
Suit to set aside sale—Substantial injury , 

Where to the knowledge of the judgment-debtor 
property attached in execution of the decree is 
treated as non-ancestral and is described as non- 
ancestral in the written pleading presented by him 
before the Execution Court that Court is within its 
jurisdiction iu putting up the property for sale 
If it turns out that the description was mistaken, a 
suit to set aside the sale would fait unless it is 


established that the judgment-debtor has really 
suffered substantial injury. A Bhatklay Chunni 
Lal v. Cuakkerpan, 20 A. L. J. 281; 44 A 2fi0 

934 

— Several judgment-debtors—Property sold as 

belonging to one of them—No objection by the rest — 
Sale confirmed — Execution purchaser, boua tide — 
Suit for possession by remaining judgment-debtors — 
Estoppel—Person not party to decree, position of. 
Where judgment-debtors allow an execution sale 
of the whole of their propertv to proceed without 
raising any objection of insufficient description or 
to the effect that part ought to have been sold instead 
of the whole, the sale cannot afterwards be set aside 
at their instance on those grounds 

Thus where in execution of a decree against 
certain persons, their joint property is put up for 
sale as belonging to one of them and the rest who 
are present at the sale knowing that the execution 
purchaser is ignorant of the true state of affairs 
and has no means of finding out the real facts. 


stand by and allow the sale to take place and be 
confirmed without lifting a hand to assert their 
title, they are estopped afterwards, especially after a 
lapse of three or four years, to question the sale by 
a suit for possession. 

A person whose property is soLd in execution of a 
decree against another to which ho was not a party 
is not bound by the sale when there is nothing to 
show that the judgment-debtor was the ostensible 
owner with his consent, either express or implied. 
O Abdul Razzaq v. Muhammad Hajjam. 9 O. L J. 

Mi. 797 


tirii 


Family agreement, binding nature of. 

A family settlement ig binding on the parties 
thereto because the object of such settlement is the 
reconciliation of existing differences and the avoid¬ 
ance of future disputes O Muhammad Yaqub Khan 
” Muhammad Shahid Ali Khan, 9 O. L. j. 160: 2* 
O.C. 21 


Ferry franchise, whether can be acquired by 
prescription— Grant Jrom Government—Presumption. 
A ferry franchise cannot be acquired by mere 
prescription. Facts must be proved from which, if 
there is no direct grant from the Government, it 
could be implied that such grant was actually made. 
B Shama Durgaji v. Gangadhar Narayan, 24 Bom. 
L. R. 445 4 1 9 


Fire Insurance —Contract of insurance — 

Contract oj indemnity —Contract between insurer and 
insured -'Xhird party even if mortgagee cannot sue on 
insurance policy —“Total loss," meaning of—Salvage 
Mortgagee, when entitled to benefit of insurance — 
Prohibitory order, issue of, by telegram . 

A contract of insurance is a contract of iodem- 
nity. It is a coutract by the insurer to indemnify 
the insured against the loss that he may suffer in 
certain conditions. It is not a contract to indemnify 
any other persons, and there is no privity of con¬ 
tract between the insurer and any third party. 
Therefore, a third party, even if he is a mortgagee 
of the insured property, cannot sue on the policy 
unless the right of the insured to sue has been 
assigned to him by a proper and legal assignment. 

A ‘total loss’ means the destruction of the property 
or injury to it to such an extent as to render the 
insurer liable to pay the total sum insured. 

When the insured has been indemnified to the 
full extent for a total loss, any salvage belonging 
to the insared is presumed, under such circum¬ 
stances, to have been abandoned, and anything that 
may remain of the property belongs to the insurers 
to reimburse themselves so far as they can by 
selling the salvage for what it will fetch That is 
an essential element in a contract of* insurance. 

Apart from Statute, the mortgagee is not prima 
facie entitled to the benefit of an insurance effected 
on the property by the mortgagor. In order to 
entitle the mortgagee to any claim on the policy 
there must be a covenant not only to insure but to 
insure for the benefit of the mortgagee or to apply 
the policy moneys in reinstatement or otherwise 
for the benefit of the mortgagee 

Obiter Courts are forbidden to issue prohibitory 
orders by telegram L B P. V. Chetty firm v. 
Motor Union Insurance Co, ti L. B. R 2 u 777 

G “ v e/nm en t of India Act, 1915. (5 
& 6 Geo. V, C. 61), S. 107. See 

Calcutta Rent Act, 1920 302 

G uard ,ans and Wards Act (VIII of 

1890), s. 29 —•Sale by guardian of minor's 
property—Permission of Court—Punjab Pre-emption 
Act (I of 1913), $ 3 . 61 (a), application of 
In the case of a sale by the gaardian of a minor's 
property where the terms of the sale are settled 
between the parties privately but in order to com¬ 
plete it permission of the Oonrt is obtained under 
section il of the Guardians and Wards Act, the sale 
is completed by the guardian privately and cannot 
be said to have been ■ effected in pursuance of an 

order of a Civil Court, Clause 5 fa) of section 3 ' 
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Guardians and Wards Act-conoid. Hindu Law— ccmtd, 


of the Punjab Pre-emption Act prohibiting a claim 
for pre-emption does not, therefore, apply to a case 

like this. L Har Kishen Singh v. Kala Ram »q 24 
L. J. 2iU (d), 47 -Order directing 


guardian to deposit money due to minor- Appeal 

Revision, „ ,. 

An order under seotion St (d) ot the Guardians 

and Wards Act, directing a guardian to deposit into 

Court the money duo to the minor is not subject to 

appeal, but the High Court may interfere in revision 

to correct a mistake apparent on the face of the 

reoord. L Radha Kishen v. Khushi Ram 
_ S . 41 (2)-Guardian, discharge of— 

Essential of valid discharge. . 

In the absence of an express order discharging 
him, the guardian of a minor ia not relieved of 
his liability to render accounts. An order that 
nothing is due from the guardian according to tne 
account filed by him does not operate as a discharge. 
L Jag at Singh v. Sundar Singh, 3 UUJ- 


Hindu Joint trading: 

bhaga School -Distinction between ancestral 
and one started after ancestor’s death—New *'j»** e * s 
started by Karta -Insolvency -Adjudication of adult 
members —Debt contracted for purposes of new 

business—Liability o) minor's share j 

The distinction between an ancestral business a 

one started after the death of the an ® esfco ^ as . 
source of partnership relations is this a 
one case these relations result by opera lun , 

from a succession on the death of the ancestor to 
an established business, with its benefits and obliga 
tions ; while in the other case they rest ultimately 
on contractual arrangement between P 

In a joint trading family governed by the Daya 

bhaga Sohool of Hindu haw. thes are 0 f 

not liable for debts contracted for the P^pos J 
anew business started by the Kir a g 

the family. On adjudication in Poor's shire 

adult members of the family, sue 
does not vest in the Receiver If, °w . ’ f t j ie 

the new firm’s assets get into the P ° 9 them tor 
minor, the Receiver is entitled to realise them for 

the benefit of the general body o realise 

individual creditor cannot, in any ’ ddincr 

those assets for his own benefit 

the Receiver as a party. “ C f , T 2 2^; 

Manual «. Keishnadhan Bambwi, HO M- £ A * * 

20 A L. J. 409; 24 Bom L. R. 700,; 3a 0. L. J 498. 
43 M. L.J.41; (1923) M. W. N. 36*; 49 G. 60J. 

HlndV 5 LaW-AdOPtlOn - Bombay-Frcsi- 

*2“ Widow, right of, to contest m ^ t J e 

her husband —lains -Adoption — Ceremony, 

Hi the Bombay Presidency a Hmdu wide* ^ 

not competent to contest an adop i 

her husband, and is bound to accept all the ^ ^ 

plioations of au adoption made y 

^^fkaeleo l, C J.- Amongst Jain81 not 

more a seoular than a religious oerem y, roKen e- 
looked upon in the same way Mjmong-Hrege-ue 
rate classes B Ghimabai Malgaoua P^til 
hUiiiiAPA Patappa, 24 Bom. L. R- 48J 


_. Alienation by widow—Compromise 

decree , whether binding on reversioner - Burden of 
proof-Reference to Full Bench—Hypothetical ques¬ 
tions. 

By the Full Bench.—hi an aotion against a Hindu 
widow on a contract made by the widow, a compro¬ 
mise by which she makes over the estates stands on 
no different footing from a conveyance by her of 
the property; and the burden of proving that the 
compromise is binding on the revsrsioner is on the 

alienee. 

Per Schwabe, C. J.-By the Hindu Law, a widow in 
possession of property inherited from her husband 
has a life-interest with power to alienate for neces¬ 
saries. The reversioners are protected by the rule 
that if she does alienate the onus is on the alienee 

to show that the alienation was, in fact, for neces* 

• 

^An order of reference to a Full Bench should not 
ask hypothetical questions or ask the lull Bench, 
so to speak, to give a dissertation on general princi¬ 
ples of law but to do what is quite enough for any 
Judge to do, to answer the question which directly 

arises in the case before the '’ourt . 

Per Coutt* Trotter , J.— here a widow represents 
the estate it would be unreasonable to deny her the 
same discretion to avoid useless litigation as would 

be vested undeniably in a male manager. 

But that must be subject to this qualification 

that where the obligation sought to be enforced 
against the estate is one of her own creation, she 
sfands in exaotly the same position with regard to 
the justification of the compromise as she does with 
regard to that of her original contract and is clothed 
with no higher authority and no less degree of res- 
nonsibility by the accident that she has superadded 
to her character of a widow in possession that of a 

^The^ule that a widow, as representing the estate, 
can effectually settle claims arising out of the acts 
of others is a salutary one— ut sit finis litium. But to 
give her the same power in relation to her own acts 
would be to make her, as it were, a judge in her own 

Ca per Kumaraswami, J -In considering the question 
as to whether a compromise arrived at by the wulow 
is binding on the reversioners, the main conside a- 
Uou is whether the suit or claim against the widow 
^ or claim arising out of a contract or trans- 

?• entered into by her husband with strangers 
wto cla. m a |ain”rtho estate or whether the auit .a 
unon a contract or transaction which is entered into 

H? Xa Vi-i 

SI - ase £ :£?-W“ 

S $r MS 

adduced ij^ the case^and^the find^ngs^ ^ * vidoW 

Hr 

“n h h 8 e°r re{woaentat!vo°capacity° ° r that the decree is 
binding on the reversioners. I 
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In cases of compromise where the suit is on a 
contract by the widow or in cases where the cause of 
action is personal to her, she cmnot, by simply 
consenting to a decree, make that which can only 
bind her life-interest if the matter rested merely 
on a contract or conveyance, bar the reversioners. 
If there was no decree, the onus would clearly be 
on the alienee to show necessity and the recitals in 
the document would not by themselves prove neces- 
sity. 

A widow cannot do what is beyond her legal 
powers by simply going to Court and filing a com* 
promise petition or consenting to a decree. 

A widow’s action in alienating her husband’s estate 
for her private debt or for a purpose which under 
Hindu l aw would not amount to necessity is beyond 
her powers, and she cannot take advantage of her 
representative capacity to validate a purely personal 
transaction. The interposition of a decree by consent 
would not make any difference as to the onus of 
proof in such cases. 1Y1 Nalla Tiropatiraju v. 
Nandikolla Venkayya, 15 L W. 395} 30 M L. T. 
181; 42 M. L J. 392; (1922) M W. N. 2 7; 46 M 50 1 

479 

- “Antecedent debt”— Debt secured 

by mortgage o) joint property, whether antecedent — 
Son's pious obligation to pay faVier's debts — 
Doctrine, whether can be invoked during father's 
lUetime —Mitakshara— Alienation by co-parcener. 
Under Hindu Law a debt to bo “antecedent” 
must not only be antecedent to the alienation in time 
but must have been incurred wholly apart from the 
ownership of the joint estate or the security afforded 
or supposed to be available by such joint estate. 

Therefore, a mortgage which is at its date an 
invalid deed in so far as it purports to encumber the 
joint family property cannot, on the principle of 
“antecedent debt,” become a just and valid con¬ 
sideration for an alienation by the father of a Hindu 
joint family. 

The doctrine of the “pious obligation” of a Hindu 
son to pay his father’s debts cannot be invoked 
during the father’s lifetime Thus, the grandson’s 
assets cannot be made liable for his grandfather’s 

debts while the father is alive. 

According to the Mitakshara Law, joint family 
property cannot be the subject of a gift, sale 
or mortgage by one co-parcener except with the 
consent, express or implied, of all the other co- 
parceners Any deed of gift, sale or mortgage 
granted by one co-parcener on his own account 
of or ovei the joint family property is invalid, the 
estate is wholly unaffected by it, and stands 
entirely free of it. P - Chet Ham v. Ram Singh, 
3 P. L. T. 863; 31 M. L. T. 50; 43 M. L. J. 9 ; 16 L. 
W. 89- (1922) M. W. N. 465; 4 U. P. L R. (P. C 1 64; 
44 A. 868 ; 3 P. L. R. 1922 569 

- - —— Pre-emption decree , money required 

f or _ Mortgage of ancestral property to pay off the 

decree— Ancestral property, liability of 
A pre-emption decree merely gives the decree- 
holder the option of acquiring certain property at 
a certain price. He is not thereby laid under any 
obligation to acquire that property Consequently 
‘jnoney required to satisfy such a decree is not 
pn antecedent debt due from the decree-holder, 


and, therefore, if the decree-holder hypothecates 
joint an ertral property in order to take advantage 
of the decree, the hypothecation is not binding 
on the family property as having been made to pay 
off an antecedent debt. 

To give true effect to the doctrine of antece¬ 
dency iu time, there must be real dissociation in 
fact. A Chatur Bhuj v. Gobind Ram, 4 U. P. L R. 
(A.) 43 668 

- DayanatldlSf whether Hindus. 

A Dayanandi, that is to say, a follower of Pandit 
Dayanand Saraswati, the founder of the Arya 
Samaj, is a Hindu. Pat Suraj Jote Kuer v. Attar 
Kumari, (1922 Pat 235; 8 P. L. T. o51 550 

■ Endowent — Income of village credited 
to temple for 60 years but not regularly —Debutter 
property. 

The fact that fer the last 60 years credits, 
varying in amounts, have been made, not regularly 
every year but only in certain years, from the 
income of a village to a temple, is insufficient to 
prove that the village is debutter property N 
Mckundsingh v. Premdas 258 

— - ■ Manager of trust refusing to act — 

Founder'8 widow taking up management — Appoint¬ 
ment by widow of another manager under Will, 
validity of. 

A Hindu by a Will created a trust in favour of an 
idol and appointed a manager for the purpose and 
assigned to the managers of another temple the 
right of interfering in case of a breach of trust. The 
manager appointed by the W ill did not take upon 
himself the duties of that office, whereupon the 
widow of the founder took possession of the property 
and continued to manage it till her death: daring 
her lifetime, however, she executed a VV ill whereby 
she appointed a relative of hers to succeed to 
the office of manager in her place. The reversioner 
of the original donor questioned the power of 
the widow to make the appointment: 

Held, per Walsh, J .—The widow as the heir to 
her husband could not create an interest beyond her 
lifetime and consequently had no right to bind a 
reversioner by appointing a manager to act after 
her death. N o special rights having been bestowed 
upon her by the original deed of endowment, she 
had no such right under either Hindu Law or 
custom 

Per Piggott, 1 .—Though the widow, as representing 
the estate of the deceased, could make an appoint¬ 
ment to inure beyond her lifetime, she had no 
right virtually to appoint herself as manager and 
then to endeavour, by means of a testamentary 
disposition, to take effect after her death, to 
continue this management in favour of relatives 
of her own. A Goswami Puran Lalji v. Ras 
Behari Lad, 20 A. L. J. 527; 4 U. P, L R. (A.) 1«9 

328 

-Gift — Widow — Alienation. 

The proposition that under the Hindn 1 aw in the 
case of a gift of immoveable property to a Hindu 
widow, she has no power to alienate unless such 
power is expressly conferred, is not accurate, as it 
is possible by the use of words of sufficient amplitude 

to convey in the terms of the gift itself the - fullest 
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rights of ownership including the power to alienate^ 

PC HAMACHA DBA HAO V RAKACHASDBA «AO, 0 

M. L. T. 164; 26 U. W N 7 3: 45 M. »20s 6 0. L. J. 
646: 16 L. W. 1; l1922» M. W. N. 359; 20 A. L. J. 

43 M. L J. 78; 24 Bom. L. R 963 

_ -Joint estate— Separation in mess— 

Possession of one co-sharer , whether adverse to other 

In the”case of a joint estate, the fact that the on- 
sharers are separate in moss, would not render the 
possession of one co-aharer adverae to the others^ O 
Remangini Dasi v. Sital Mondal 

_ Joint family— Alienation by Jather •— 

Suit to set aside alienation by son—Burden of proof 

Refund of purchase-money—Possesswn. 

A son in a joint Hindu family ia entitledto aet 
aside an alienation by hia father of anceatral prop. 

- erty which has not been effected /or the payment 
of an antecedent debt or for any family ^ c ° 8B ‘ t 5 r - 
He is not bound to prove that the P*™*™ 7 

was taken by the father for immo P ^ „ - fc f or 
In such a case the son oa»“alienated, being 

CLrrr ™ ;,rclor e in Pr th P 0 p'roperty. L Kam 

Alienate, invalid suit to jet 

amde-Uanager, tuition ^Ty or 

position of—Individual members to sue on y 

Although * the^manager of a joint Hindu family 
«£ - "he oase of an 

behalf^ of Ze -mb- of th. 

family oannob olaim to do so shares O 

tain a suit in respect of the,r own^ share a . ? £ 

MaheshDatu ham Asbb.9 0. L. J. I • g|4 

B< J<C< > “__ Debt-Legal necessity . want of, for 

stipulated rate of interest-issue, whether mus 

raised in pleadings Oous. - d by the man- 

In a suit to enforce » debt inource 7 want of 

ager of a joint Hindu fami y, • terea t at which 
neoessity of the particular ra . * n addition 

the money was borrowed is to be^aken^n ^ . fc 

to that of want of neoeai i 7 The fact(J ne ces- 

mustbe raised in the pie » g • d bfc may be 
sary to prove legal necessity for theoe ^ 

entirely different from borrowing money at 

sary to prove the nece08iy f 8t and unle8B the plea 

the particular rate of inte » onus whioh 

is taken in the pleadings the only _ on ^ ^ 

remains on the plaintiff is iustified by legal 

borrowing of the money be^ allowed to raise 

neoeaiity. A defendant cannot ^ Pat 

the plea for the 8rat ‘™« ‘ n g F f L . T. H«7 

Aithan Hope v. Khakhah Sabo, » r. 7go 

_Decree against managing memter. 

J^ ,0UT l ° HO lan^whether sufficient party in 

proceeding against famslv dxx family ar e 

Where the members of a joint a the 

properly and effectively reprej boand to 80 t 

managing members, * Con whero substantial 
aside the execution proceeai g . existing 

justice has been done, merely because every e 
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member of the family was not made a party to the 
suit O 8 at Dko v Iai Math. 9 O. L J. u,; * 

P L R (i 0 43 

_l_-Joint family— Members holding land 

in specified shares-Specific shares entered in Revenue 
Records—Separation. 

Where one member of a Hindu family, in a suit 
to contest an alienation by another member of hie 
share in the family property, admits m the plaint 
that the property was held by the members of t 
family in oertain specific shares, suoh admission, 
oonpled with an entry in the Revenue Records that 

the property was held in equal shares by the mem. 
hers of the family, is evidence of a separation having 
taken place between such members, and is moon- 
aistent with the position that the property was held 
by the members of the family as oo-paroeneri, for 
until partition takes plaoe the shares of the several 
co-parceners in a joint Hindu family cannot 1»defined. 

- — Sal© by father—Son, whether <mn 

pre-empt. See Pbk-kmption 7B 

_— Separation between sons—Arbitra . 

tion—Mother not party—Maintenance allowed to 
mother instead of Share-Mother whether bound- 
Contract-enforcement tv third person demmn, 
benefit -Beir of third person, position of—Contract 

U a joint Hindu family consisting of a mother 
her son and a grandson by a predeceased .an, the 
last two wishing to separate, referred the m 

2 "tbe 

SSsr* 

to his mother's stridhana , sued the grandson for the 

ar flei” Irshat the mother being entitled to a 
thifd share under Hindu Law and being no party 
to the arbitration, was not bound to accept the 

maint6DftDC6 allotted to her: . . il. 

m that the mother not being pnvy to the 

rXZ :S: Ast ^"1 

let L D.wan Obakd V. BISHSH Das, 2 U. L. J^o5 
__ Separation — Proof — Intention — 

in r n e n^-a; B deTul;tion by a member of a joint 

Hindu family of hi. intention to be divided in 

Ltd. is sufficient to effect a f 

parcenary body without an agreement between all 

‘ v.T=n arsrst 

Hindu family in whioh he .peoiffes hiJ nhmn > n ^ 

joint «£UJ J-JPjrt* “ SS^a*. R*« 812 

.overanoe. Alienation by MaKmnt—8uit U 

Zide-Caul of action-Property, 

M and in 

Zne of-Uahant, 

whether “ trustee." 
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Hindu Law— contd. 

Where property is vested in a juridical person and 
such property is transferred by a person who is only 
the representative and manager of that juridical 
person, such transfer i* a dir ct challenge up >n tne 
title of the juridical person, and there is adverse 
possession to the right of that per.-on fiom the date 
of the transfer, and a suit to contest such a trans¬ 
fer must be brought within 12 years from that date. 
But where the property is vested in the Mahant or 
thebait, the act of alienation is not a challenge upon 
the title of the juridical person, though the property 
may be endowed property, in the sense that its 
income has to be appropriated to the purposes of 
the endowment, and there is no adverse possession 
so long rb the person making the alienation is alive, 
the possession of the alienee becomes adverse when 
a new title comes into existence which is capable of 
maintaining a suit and which has not approved of, or 
acquiesced in, the alienation. 

Where in respect of a deed of sale proof of neces¬ 
sity has become almost impossible, the recitals in the 
deed that there was representation as to the exist¬ 
ence of necessity, coupled with suoh evidence as will 
establish that the circumstances were such as to 
justify a reasonable belief that an enquiry would 
have confirmed the truth of the representation that 
there was necessity of which the recital is evidence, 
will be sufficient evidence to support the deed. Pat 
Hamrup Gib v. Lal Chand Marwari, 3 P. L. T. 62 

401 

„ ■ ■ i— MlnOI*— Alienation of minor's property 

by de facto guardian for benefit of minor—Document 
attempting to alter rule of succession, validity of — 
Construction of document—Document disinheriting 
son , nature of—Registration Act (XVI of 1908^, 

«. 17. 

A document recited that from the date of its 
execution the executant ceased to have any con¬ 
nection with one of his sons, that the latter would 
have no concern with any of the former’s property, 
and that after the death of the former and his wife 
the latter would have no rights as a son of the 
former, and that his other sons would perform the 
funeral ceremonies : 

Held, (I) that the recital that the disinherited son 
vtfould not have the rights of a son after the execut¬ 
ant’s death referred to rights of a religious character 
and not to rights in the property s 

(2) that the meaning of the document was that 
the son was to lose all his rights in the father’s 
property from the date of the execution of the docu¬ 
ment) 

(3) that the document was not a Will, and being 
unregistered was not admissible in evidence : 

(4> that, apart from the question of registration, 
the document, inasmuoh as it contained no mention 
of a gift of the property being made to any person, 
and purported to alter the rule of Hindu I aw 
regarding succession, was void. 

An alienation Of the property of a Hinda minor by 
his de facto gtlatdian found to be for the benefit of 
the minot* is valid and cannot be questioned in second 
appeal. LMadanLai i> Labhu 1,'am 431 

*<• - ■ ~ — girl — Guardian tor marriage — 

Paternal uncle—Mother, 


Hindu Law—contd. 

Under the Hindu Law, the mother is, after the 
father, the guardian of her minor daughter and her 
risjht to select a bridogro >m for the girl is prior to 
that of the paternal kindred L Iiwaxi v. Mula 
Ram, '■* L 2 < »«■ P I,. R, 253 

- Partition — Family property — Pur¬ 
chaser of one item, whether can sue for partition of 
that item—General partition. 

It is not competent to a purchaser of a particular 
item of joint family property to sue for a partition 
of that particular item, without suing for partition 
in whioh the whole family property would be in¬ 
cluded and all the necessary parties joined. 

Where the whole of the family property baa 
been conveyed to strangers whether by joint aotion 
between the members of the family or by separate 
actions against whioh no dispute is raised, a suit 
may lie by one stranger against another stranger 
for the partition of a particular item of property 
in dispute B Jshrapfa Ganaf Hkodk v. Krishna 
Potta Shank** Ekgde, 24 Hom i . R. 428 833 

— Partition suit — Grandson , whether 

necessary party — Grandson, whether can claim 
partition 

In a partition suit under the Hindu l aw grandsons 
although proper parties are not necessary parties, ad 
their interests are fully represented by their father. 

In this oase in an appeal against a preliminary 
deoree for partition en the ground that the grandsons 
were not made parties the High Court, holding that 
this was not a fatal defect, directed the lower Court 
to bring them on the record and allot to them 
separate shares if they wanted. 

Obiter .—Under Hindu Law a grandson can claim 
partition as against his grandfather Pat Digambar 
AIahton v. Dhanraj Mabton, I*. L. T. 288 156 

- SuCCCSSiOn —Posthumous son, rights 

of—Alienation by widow, if binding—Analogy of 
adopted son—Analogy of family settlement, applica¬ 
tion of. 

• The right of succession, under Hindu Law, is a 
right which vests immediately on the death of the 
owner of the property and cannot under any circum¬ 
stances remain in abeyance in expectation of the 
birth of a preferable heir. To this fundamental rule 
there is an apparent exception in the case of a child 
already conceived and in the womb of its mother 
who will, on his birth, divest the estate of any per¬ 
son with a title inferior to his own who has taken in 
the meantime. 

The title of a posthumous son relates back to the 
time of the death of his father. 

The rights of an after-born son in the case of a 
disposition of the estate by his mother before his 
birth should be determined on the analogy of bis 
rights in the event of a partition before his birth. 
Consequently a posthumous son would not be bound 
by an alienation by his mother of his paternal 
estate before his birth. 

The analogy of a family settlement being binding 
on the minors is not applicable to such a case, nor 
is that of an adopted son’s rights to question 
previous act of the adopting widow. 

Obiter dicta —An unborn child is Supposed to be 
born when it is for its benefit to be so considered 
but this fic ion does not apply when the advantage 
accrual to third perions. 
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An alienation made by the widow fordeffal _necea. 

■ity before adoption is valid and will bind the 
adopted sons but an alienation made without such 
necessity is good only up to the dato of adoption, 
after that date, the alienee has no power to retain 

the property as against the adopted son and must 

deliver U t/him. The rights of the adopted son are, 
for this purpose, deemed to spring into existence at 
the moment of his adoption and displace the rights 
of the widow; they do not await the ^tennmaUon of 
the widow’s estate by her death as.in the cm** 
reversioners. C Kusum Kcmari Das. i, Dasarathi 

surrender by « idou > in favour of 

notmoludedmjhe , riiow -Reservati on 

of absolute es'ate in portion for maintenance 
ratidiiy »{* u " e ” d " iaow of her husband’s estate 
is -rely 

absolute estate in a- P° rtl u landa allotted to her 
maintenance, so lon„ a e33 0 f her require- 

{ ZZ toSSSeSce and the transaction is other- 

W T Ovation for praintenance^^o^be ^ need 
not be only of a life-estate- ^ 9> 43 ^ j, j. 

v . Mudali GocSdan, U»2 1 ) M, W. N. ^ 3gy 

36 ts/irl r%vA /-Alienation — Alienation set 

<• •' cons,dera<,on 

woney . , of _ aa i e by a widow 

It it has been ^Uefited" the estate 
having a limited interet ^ wor(J binding 0 n 

by the payment of deb amount to 

it, although the amount paid may > d for 

the whole of the consideration mone^ ^ as{(le 

the property sold, the Coui , alienee to 

the sale, will direct by the estate, 

the extent of the bene t con9 idJration money 

and it must follow that death of the 

for the sale is f ° u und .^tod to that extent, so 
widow, the estate has be widow’s donth 

that if the reversioner after ■\ Q can 

wishes to have the sale * n fc, Jhthabhai 
only succeed if he restores • 658 

DA y E GoviNPBA i; JOSH1, 

A Hindu widow cannot sell c»«e 

interest unless there is ia Q n the purchaser 

of h sale by the widowthe nece g 3 itv. B Moiian- 

to prove that the sale * a TSlNG Kanbaji, 24 Bom. 
sing Umkd Ramol v. Dalpa 235 

U E. MU, 40 B. of pur- 

chaser of deceased husband a P'"| > Pf r ^ receive main- 
'A here a Hindu widow '**«£**£eZ?d husband, 

tenance out of the estate o estate cannot, 

the person who has succeeded to *£! RBy derias In 

of b« siiki to defraud »h« widow, oy a y 
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the way of parting with the estate or ohanging its 
form <*ot rid of the liability which has come to him 
alone with the advantage derived from his survivor- 
ship, and a transfe.ee taking from him with reason 
to suppose that the transaction is one originating 
not in an honest desire to pay off debts, or satisfy 
claims for which the estate is justly liable, and 
which it cannot otherwise well meet but in a design 
to shuttle off a moral and legal liability would, as 
sharing in the proposed fraud, be prevented from 
gaining by it, but if, though he knows of the widow a 
existence and her claim, he buys upon a rational and 
honest opinion that the sale is one that can be effect¬ 
ed without any furtherance of wrong, ho has as 
against the widow, acquired a title free from the 
claim which still subsists in full force as against 
the recipient of the, purchase-money. L Buagat 

Bam v. Sahib Devi, 3 L. ho: 21 P. W. R. 92- o o 
_WidOW« usufructuary mortgage by — 

Property let out to tenants - Death ot widow-Rente, 
unrealised, by the mortgagee- Accretions-Presump- 
lion — Construction ot document - Mortgage-deed, 
interpretation of-Bindu wulow Mortgage with 
personal liability-liability, whether enforceable 
after her death-Transler of Property Act (11 of 

The 2 presumption whether a Hindu widow dealt 
with the income of her deceased husband s estate 
us to make it an accretion to the corpus or not, 
must depend upon the circumstances of every case 
Where a Hindu widow creates a usufructuary 
' 0 of any property let oat to tenants, rents 

“Sly fallen dim at her death, though remaining 
unrealised by the mortgagees, cannot be treated 
as accretions to her husband's estate as >» the real 
sense those rents —being transferred to the mort- 
fm“ces must be considered to have boon already 
fn^nt by the widow, thus leaving no doubt as to her 
t o treat them as personal property. 

1U Apart from any question of Hindu Law the 
A P oiifb ft case, being really the land- 

rrTto the date of the widow’s death, rents 
fallen due during that period must be Leld to be 
due to them and not to their successors whoever 

th Wh“re a^Hindu widow executes a mortgage of 
r,v belonging to her husband but declares 
Jhat the mortgagee would, if and whenever deprived 
nf the same, be entitled to recover the mortguge- 
E 'll from her personal property, the woids are 
m r y JoTh to include the enforcement of the 
Wlde ft „aM&bilUy even after her death In a clear 

p0r8 . “ t 0 f this 7 nature it is not necessary to inter- 
contrac f law of mortgages, although 

Hindu reversioner, whether a person 
lawfully interested in making payment to save 
inrfv from sale under the Bengal Public 
CS wTcovory Act (III of 1913). 

H|ndII CT WldOW -Alienation without legal 

_ Alienee building on land alienated, 

ZZlon of-Praoefer of Property A* (IT of 1MV, 

f, 61 , ttppUoation of. 
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A mortgagee of a piece of land from a Hindu 
widow who advances the loan with >ut making 
proper enquiries about there being any legal 
necessity for the same, and builds a hoase upon 
the land, cannot, when the mortgage is declared 
invalid, claim the cost of the house inasmuch as 
he did not act in good faith, but he may be allowed 
to take away his materials. A Hans Raj v Somni, 
20 A. L. J. 0*4; 4 U. P. L R V A.) 118 314 

- Conversion — Re-marriage—Forfeiture of life- 

estate. 

A Hindu widow’s right to succession is based 
on the ground that she is half of the body of her 
deceased husband and that she is capable of con¬ 
ferring spiritual benefits on him. When she re¬ 
marries she ceases to be half of the body of her 
late husband or to be able to confer spiritual 
benefits on him and she becomes the wife and 
half of the body of her new husband. The reason, 
therefore, for her keeping the estate of her deceased 
husband disappears Pat Suraj Jote Kubr v. 
Attar Kumari, (1922) Pat. 23ft; 3 P. L T. 5il 

550 


Hindu Widows’ Re-marrlagre Act 

(XV of 1856), s. 2, ■whether includes Hindu 

widows after conversion. 

A Hindu widow after conversion and subsequent 
re-marriage forfeits her rights to her husband’s 
property. 

Section 2 of the Hindu Widows’ Re-marriage Act 
(XV of ■‘••*6 inoludes all persons who being Hindus 
become widows. 

The Hindu Widows’ Re-marriage Act applies even 
to those sects of Hindus, in which widow re-marriage 
is recognised. 'I he Act validates the marriage of 
a Hindu widow and still deprives her of her prop- 
erty. 

Even in the case of those classes of Hindus 
amongst whom widow re-marriage is recognised, 
a widow would lose her rights to her husband’s 
property, unless it is established affirmatively, that 
by custom the reoongition of re-marriage carries 
with it the right to retain the deceased husband’s 
estate Pat Suraj Jote Kuzb v. Attar Kumari, 

( W22- Pat 23*- b P. L. T 651 550 

Hindu Will — Construction — Provision for worship 

of family idols—No gift to idols —Shebaitship — 

Destination of property —Res judicata. 

The Will of a Hindu testatrix was addressed to 
her grandson and directed that out of the income of 
certain specific property, he should perform the 
worship of the family idols and that the balance of 
the income should be divided between the represen. 
tativeB of the three branches of her own family. 
There was no provision for the worship of the idols 
after the death of the grandson. On the death of 
the grandson, administration proceedings were 
taken and it was decided that out of the produce of 
the houses belonging to the estate of the testatrix, 
the worship of the idols should be performed and 
that the surplus should be paid equally to the three 
branches of the family. T his was adopted in a 
decree of 1888 to which the respondents’ branch was 
a party: 

» Held, (1) that there was no gift of the whole prop¬ 
erty to the idols; 


(2) that no heritable shebaitship was established; 
3 1 that the representatives of the three benefici¬ 
aries under the Will were entitled to the residue abso¬ 
lutely and in equal shares: 

t4) that the gift being a private trust section 02 of 
Civil Procedure Code did not apply and, therefore, the 
establishment of a scheme for its administration was 
inappropriate i and 

•ft that the order in the administration suit was 
binding on all the parties and operated as res judicata. 
P C Gopal I.al Sett v. Rurna Chandra Basak, 
20 A. L. J. 625 43 M. L J. 116; 36 C. L. J. 67; *9 C. 

469; 21 Bom. L. R. 937 531 

Imperfect partition— C. P. Tenancy Act 

(XI of >898^, ss. 46, 47 —Transfers of holding less 
than Rs. 109 in value — Registration — Transfer, 
whether vitiated by fraud—Remedy to set aside 
transfer. 

W hen two co-proprietors of a village divide up 
the sir land between them, to hold portions of it 
separately, they make an imperfect partition of 
that village, each has a separate patti comprising 
the sir land he holds in severalty, and the whole of 
the rest of the village forms what is called a shamilat 
patti. 

The mention in section 47 of Act XI of 1898 (0. P. 
Tenanoy Act of the provisions of section 46 inclu¬ 
des the provisions of both sub-seotiona (3) aud 6; of 
that section and does not refer to those of sub¬ 
section 1 3 1 only and that section 47 applies to trans¬ 
fers in which the consideration is above Rs >00, 
as well as to those of les9 value provided no question 
of fraud arises, which will vitiate any transaction of 
itself. 

The proper remedy of a landlord to* set aside 
a transfer of an occupancy land by a tenant, not 
vitiated by fraud, is by an application by him under 
section 47 of the Tenancy Act and not by a civil 
suit. N Chunga Prasad v. Phulwa I 21 

Income Tax Act (VII of 1918), s. 8— 

“House property ,” meaning of—Interpretation of 
fiscal and taxing Statutes — Occupation of house 
rent-free , whether ^income ” 

The business premises, built by a Company for 
their own use aB a shop, godown aud office and 
occupied by themselves for carrying on their 
business there, are not assessable as “house prop¬ 
erty” under section 8 of the Income Tax Act (VII 
of 1918 . 

Per Robinson, C J. —The expression “house prop¬ 
erty” conveys the idea of buildings used for 
residential purposes. The word “house” does not 
mean any building erected for the use of man and, 
therefore, does not include all buildings of any 
description. 

It is fer the Crown to show that business premises 
fall within the expression “house property ” The 
Crown seeking to recover the tax, mast bring the 
subject within the letter of the law, otherwise the 
subject is free, however mnch within the spirit of 
the law the case might appear to be ! here can be 
no equitable construction admissible in a fiscal 
Statute the benefit of the doubt is the right of the 
subjeot. 

Obiter. —The occupation of a house rent-free is > 
not income, .. 
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Income Tax Act^contd. 

Per Maung Kin , J —The ordinary meaning of the 
word “house” is a building used for human habi¬ 
tation or as the dwelling place of numan tongs 
and when it is used with other words, as in coffee¬ 
house,” “play-house,” “ware-house,” the previous 
word is regarded as the defining prefix indicating 
a meaning different to the ordinary meaning of the 
general word “house”. The word must, therefore 
be construed as a dwelling house unless, reading the 
Statute as a whole, tho context directs a departure 

from that meaning. . . , , 

In Statutes of taxation the imposition of a duty 
must be in plain terms Such a Statute must be 
construed strictly and the onus lies upon the rown 
to show that the person whom it is sought to tax 

falls dearly within its operation ... . 

If the person sought to be taxed comes within 

the letter of the law he mast be taxed, however 
great the hardship may appear to the judicial mind 
to be. On the other hand, if the < rown seeking 
to recover the tax, cannot briug the subject wthin 
the letter of tho law, the subject is free, lows er 
apparently within the spirit of the law the ca 
might otherwise appear to be In other word 
there be admissible, in any Statute, what is called 
an equitable construction, certain y ?“h a con 
struction is not admissible in a taxing Statnt... 
where simply the words of the Statute mast be 

^ThoVenefit of the doubt is the "R ht ot t ^, 
subject. L B Messes. Howe & to v. Secretary^. 

State, H LK. i » 33, 34 ^ j , jent , who may 


1 


Income Tax Act—oonoid. 


^TUgentmlt be in receipt of incorn, ~ Indian 
Company, whether an agent of its share-hol 

resident outside British India. T , V cre 

Six persons, residing out of Butts* ^“^were 

share-holders in an Indian .. iv- e pr o- 

which arose and accrued in Hntish India. ^1 he pr^ 

non-resident persons, objected that it could not 

B °fleJdTper Woodroffe and Creates, 
dissenting that, under the circumstances of t 

case, the Company was neither •^“^"^den* 
receipt of income on behalf of, 

share-holders. , T „ rp 0 _ A r .f (VII of 

Sections '' and of the Inc0 ?V disiointly The 
1918 should be read together and not disjoint y 

latter section merely defines who may be included 

an agent under the former section. . r or a 

To render an J^^diawhether section 

T:r a zit: e sT b °: & * 

former mast ba in receipt of income on behalf 

latter within the terms of section according 

Per Qhose, J —A. Comp.ay inoorporated accord mg 

to law, in an artificial legal person having » ^ 
©nee separate from its corpora hoinsr a^ent 

fore, no legal impediment to aJ°“C 7 0 n however, 
for any of its share-holders, f he relat.on, ^eve 
of share-holder and lompaay is not in itseit 

relation of principal aad ®f°f Deraoa nee d not be in 
The agent of a non-resident pe _ xhe 

yeoeipt of inoome on behalf of s P 


mere fact of agency is sufficient to make him liable 
to be assessed in respect of tho income of tho 

Pr sJc'tion 31 gives merely an extension of the mean¬ 
ing of the term ' agent” as including persons who are 
treated as such and who may be assessed under 
section .Ml although such persons are not really 

agents section t* should bo read .u c ?“ n00tI "" w ’, 
the preceding section rather than with section.8II. 
Section :ta refers to cases where the non-resident 
person has no agent in British India appointed by 
himself and, therefore, it becomes necessary t ° 6n , 
a person who should be “deemed to be an agent 
only for the purpose of the income Tax Act. 

Lection 3+, Income Tax Act, was enacted for 
the purpose of assessing the income of non-resident 
oersonswhen they have not appointed agents resiu- 
? n rr in British India who might be assessed undei 
section 3 < l >. C Impkeual Tobacco Co ok In.ha 
I.TD. U. SECRETARY ok bTATB FOR INDIA, ^0 O. 

l V '' 4 C s 7 ‘c f (| )— Business of Company- Buying 
" and selling land-Question oj fact-Deacon of 
Revenue Authorities final-ReJerence—Jurisdiction 

Th ef ‘ 9 q ue s t io n whether, for purposes of the 

irsrsJS: jr-.-’r > = 

Z suin' oftnd !s IX a subsidTary object in short, 
the question? whether y .he business of a company 

U the buying and selling of land, is a simple 
8 on which the decision of the 

Revenue Authorities is final, and the High Court 
has no power to decide whether their findings of 
fact are incorrect, since they do not 1 “ vo * v ® ? 

question regarding the interpretation of any 
the provisions of the Income Tax «\ct. L B AH 
L h AND Co. Ltd. i>- Secretary ok State for Ind, ^ 3 “ 

Indian 0 Soldier’s (Litigation) Act 

1 (IX Of 1918), S. I I —Limitation Act (IX of 

j® 1 order f to obtain the benefit of the provisions of 
,. n i ActIX of 9■«. the person claiming the 
wafi? must show that he was absent serving under 
war conditions before the limitation to institute a sui 
A I TTfro/ v Ghcjlam Sarwar ^ 

Injunction— Discretion—Duty of Court—Injury 

I?i < dea?ing"with suits for injunction the Court has 
consido? in each case not merely whether tho 
c r tal l right has been infringed or even 
P aBv infringed, but also whether, under all 
tb^ffircurnstanees^f the case, ha ought to be granted 
an injanotion as the proper and appropriate remedy 

^et'fsaT^fiajnnction is prompted by a 
« . “f. eauae injury to the defendant, the Court 

tm^ef'LTgrani injunction. ^ L^» Cuasoua 

In's-talment decree- Failure to pay oae 

ln ,fLV^":>, S e7aent insUUmcnte pati-Payment, 

S™d“rM directs payment of a certain sum 
f money by instalments, io is the duty of the Coart, 
° £ b “ n hUlmeata are paid, to app.tfpr.at, the® 
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Instalment decree -concid. 

to the earliest instalmeut unpaid. The debtor 
cannot allow such earlier instalment to remain 
unpaid, unless at the time he makes the payment, 
the instalment was already barred by limitation. B 
Haxmant I'imaji Desai l\ RaOHAVENDRARAO Gl’RURAO 

Desai, 2 I Bom. L. R. 4.10 847 

I n te rest —Penal character —Competency of a Court 
to grant relief. 

A Court is competent to "rant relief whenever the 
rate of interest appears to be of a penal character, 
* ?•, so unconscionable and extravagant that no 
Court shall allow it. 

In this case a stipulation of 25 per cent, compound 
interest on a seed-grain dent, which was to run for 
Itt years, was considered unconscionable and 8 per 
cent, simple interest was allowed instead. N 
Hookamchand v Nidhaxsixg 245 

Interlocutory order— Appeal -jurisdic - 

tion, defect of—Failure of justice — Revision — 
Decree*, preliminary and final—Appeal from 
preliminary decree only not maintainable. 

No appeal lies from an interlocutory order, and if 
an Appellate Court entertains an appeal from such 
an order it acts without jurisdiction and any order 
passed by it is bad 

The High Court is not bound to interfere on the 
revision side oven when there is a defect of juris¬ 
diction unless failure of justice has directly resulted 
from such a defect, 

After a final decreo has been made, whether or 
not an appeal has been preferred against the pre¬ 
liminary decree, it is the duty of the party aggrieved 
by the final decree to prefer an appeal against the 
final decreo and an appeal, therefore, against the 
preliminary decree, without challenging the final 
decree cannot be entertained. L, Ganda Ram v 
Sl’NDAR Lat,, ' L. L. J. 673 278 

Interpretation of Statutes — Hardship . 

It is a well-established rule that Courts ought not 
to be influenced by any notion of hardship in 
exceptional or individual cases in interpreting a 
Statute C Imperial Tobacco Co ok India Ltd v. 
Secretarv of State for India, 26 C. W. N. 745: 
49 C. 721 902 

Joint Owner effecting in good faith valuable 
improvements upon common property — Equitable 
consideration upon partition. 

If a joint owner has in good faith effected valuable 
improvements upon the common property at his 
own expense, equity takes that fact into considera¬ 
tion upon a partition and in some suitable way 
makes an allowance to him therefor, in addition to 
his rateable share of the property. C -Iacjuannath 
Mabwabi V. OlIANDNI Bibi, 34 0. L. J. 432; 26 C. W. 

N. 65 31 

Joint trial —Plea of accused in defence, effect 
of. See Evidence Act 343 

Judgfment based upon compromise, value of. 

See Punjab Pre-emption Act, s. 7 71 

Jurisdiction of Civil Courts, when ousted. 

In cases where the action of the Revenue Authori¬ 
ties is wholly unauthorised, seotiou 37 of the Public 
Demands Recovery Act, 19 1 3, does not oust the 
Jurisdiction of the Civil Court to make a declaration, 
to issue an iujunotion or otherwise to grant adequate 
relief, is Pratap Chandra Jana v. Secretarv op 
$rAI£ FOB-I^DIAj 35 C. L. J. 304 375 


Khotl Settlement Act (I .of I880J, 

S. 21 —Entry in Settlement Register, whether final 
—Decision of Recording Officer, binding effect of — 
“Such decision or entry," meaning of. 

It is nowhere provided in the Khoti Settlement Act, 
that the mere entry in the Settlement Register 
of the name of a particular person as the occupaut of 
a Survey Number is either final and conclusive, or 
that it is binding upon all parties concerned unless 
and until it is reversed or modified by a decree of 
the Civil Court. 

Under section 21 of that Act, it is the decision of 
the Recording Officer which is made binding, and not 
a mere entry of a person’s name in the Settlement 
Register. 

The expression “such decision or entry” in section 
21 of the Act means, such decision or the entry 
which is the result of such decision B Rajaram 
S lTARAM V , JaOANNATH GOVINDRAO V E8 HYVANTBAO, 

24 Bom. L. R. 323 322 

Land acquisition —Principle of assessing 
compensation—Potential value - Operative effect of 
special adaptability or future utility — Test. 

Tribunals assessing compensation must Lake into 
account, not only the present purpose for which the 
land is acquired, but also any other more beneficial 
purpose to which in the course of events it might, 
within a reasonable period, be applied, just as an 
owner might do if he were bargaining with a 
purchaser in the market. 

The operative effect of special adaptability or 
future utility must be estimated, not by idle specu¬ 
lation and impractical imagination, but by prudent 
business considerations such as would weigh with 
an intending purchaser at the imaginary market 
which would have ruled, had the land been exposed 
for sale when it was subjected to compulsory 
acquisition. 

Too much importance must not be attached to 
evidence of offers in ascertaining the market value 
of land ; but the position is different where the 
question is, whether there is a market at all for a 
tract of land for use for a special purpose. 

Per Buckland, J, —In assessing the compensation 
payable enquiry should be made as to what is the 
market value of the laud when laid out in the most 
lucrative and advantageous way in which the owner 
could dispose of it. Whether or not the particular 
way in which it is claimed that the land if so laid 
out could be disposed to the best advantage to the 
owner is one appropriate to prevailing conditions is 
a question of fact to be decided according to the 
circumstances of each case C Mohi.ni Mohan 
Banerjee v Secretary - of State for India, 25 C. 

W. N. 1032; 34 C. L. J. .88 25 

Land Acquisition Act (I of 1894), 

SS. 18, 25, 2+ (1 )—Hindu widow—Claim 
for compensation at certain rate — Reversioners, 
whether can claim at higher rate — Land, valuation 
of —“ Applicant,” meaning of. 

Although under section 25 of the Land Acquisition 
Act claimants and their legal representatives are 
estopped from getting more from the *udge than 
what they claimed before the Collector, the rever¬ 
sioners of a Hindu widow, not being che legal repre¬ 
sentatives of th^ widow, are not bound by her acts 
on any principle of estoppel and can claim compensa¬ 
tion at a higher rate, * 
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Land Acquisition Act-contd. 

The purpose for whioh land has been acquired 
is an element for consideration in estimating its 
value, though under section 24 il> the Court is 
preoluded from considering the increase of it- 
value likely to arise from the use to which it will 

^The word “applicant” in section 25 is used to 
describe the person who puts in a written applica¬ 
tion under section 18 for having lus ob 3 e °^ n t ° 
the Collector's award referred for determination b) a 
Civil • ourt. He is not necessarily identical wit 
the person who makes a claim after notice unde 
section ft. IYI Gatti nbki Peda Oofa*%a » Dmjii 
Collector of Tenali, 5 L. W. 366; 42 M. L. ■ • 
(1922, M. W. N. 188; 45 M. 421 1 * 

___ s- 32—“Investment in the purchase of 

other lands," whether includes erection of buildings 
Having regard to the definition of the expression 
“land,” the words “invested in the purchase of other 

lands” in section <2 of the Land Ac q“» 8lt ^ -J ct ” 
amended by the Calcutta Improvement Trust Act 
include the erection of buildings upon the land. 

there'therefore, a debater property is acquired 
by the Calcutta Improvement Trust t b e a mount 
of compensation for that property must be paid^ove 
to the trustees if the President of the Trust is 
satisfied that the money would be mves.se y 
trustees in the erection of buildings. O Ganendra 
Mallick, In re, 25 C. W. N. 597 

_O 54— No further appeal to Privy Counci 

to Privy Council. there are two 

z h :.X b ^ - - - — d 

• as being an award. amount has become 

When onoe the awardL M^ the am ^ 

final, all of the Collector in case of 

“ then at an end , the auty . . f the persons 

dispute as to the relative rights 

together entilMtothi^ino 7 an(J P he pftrtie3 the n 

under the control of the ordinary way to 
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under the control ox « ordinary way to 

■syarthS **•— 

^ward « counted 

hut an award whioh sta apportionment 

compensation to be •Ug-Jata'* X5d of whose 
among the pewons mtereste informatioJ1| meaning 

claims the Collect . . tg are not in dispute, 
thereby people whose intent ^ gum ha9 been 

hut from the mome 31 2 , the functions 

Suofuliepate forme no part of the 

"fI an award nnaer tho^and 

an appeal Ues ^ fch ® Council. But a dispute 

further appeal to the trji y raons interested in 

a, to the relative right* of the PW ^ {orm9 

-the compensation money, «** J f { to the 

‘ po part of the award and the ngot oi hi 


Land Acquisition Act-conoid. 

Privy Council from a decision of such a dispute is 
not taken away. P C Ramac H andra Rao v. 

Bamachandra Rao, 30 M. L. 1. 154; , 26 ' w w * 

45 M. 320; 35 C. L. J. 645; 16 L. W. 1; (1922) M. V. 

N. 359; 20 A. L. J. 684; 43 M. L. J. 78; 21 BoM ‘ 

963 . 

Landlord and tenant— Adverse possession 

nature of. , 

In a case between landlord and tenant, to render 
the possession of the latter adverse to the former, 
such possession must bo actual, visible, exclusive, 
hostile and continued during the time necessary o 
create a bar under the Statute of Limitation, because 
the tenant’s possession of land can commence to e 
adverse only when the title adverse to the landlord 
is asserted, or the landlord becomes aware ot tw 
encroachment. C Jookndra Nath Saha v. Jaoa. 
dindra Natu Roy, 34 C. L. J. 133 

_— Biswi mortgage-Right of redemption , extinc- 

Where land held by a tenant is mortgaged to 
him by the proprietor in consideration of a sum 
of money, it is not unusual for the tenant to 
appropriate a portion of the rent, for which 
was originally liable, towards interest due on his 
loan and to pay the balance to the mortgagor Bisioi 
is the name usually given in Eastern Oudh to such 
raort<mges of land in sub-tenure. The sum represent¬ 
ing the difference between the full rent and t o 
interest of the money advanced, which is still pay¬ 
able to the mortgagor landlord, is called paramsana 
The extinction of the right of redemption of a 
mortgage of this kind does not destroy the right of 
The mortgagor or of his successor to claim the 
the n/r reut beoause the paramsana does 

notmi within the rights to which the mortgagee 
“a «n?itled It is payable to the mortgagor irres- 
’eSTof tie mortgage o„ acconnt of .he ^ 
Profits which tho mortgagee derives from the 
occupation of the mortgaged property. A decree 
for arrears of this paramsana can be executed 

rt -deemI^he «£ 

4 F 'j' ~ SL,;> It landlord's title-Surrender of 

g^LTIrtlSLhlp of landlord and tenant has 
, oatablished, the tenant must surrender posses- 
b . before he oan set up a claim to be the real 
owner, ll Allah Baehsh v. Lal Khan, 2 L. W 


66 \ - Excess rent for excess area, suit for— 

Finding eeeentjal foriUpoeal^euet ^^ 

fact ^ da 1 y^of —Findings of fact to be clearly expressed 

tent for excess area in respect 
/atenanoy the finding that there is nothing to 
It tho inoeption of the tenancy rent was 
B how - fc g understood that rent should 

" l0 °5 assrient on area, is not sufficient 

ft the diSposal of the controversy between the 

eJrties The landlord's ease does not depend on his 
parties. w hat had happened at tho 

incoption of the*tenancy. If tho landlord oan show 




meiAN oases. 



Landlord and tenant —contd. 


Landlord and tenant —contd. 


that since the creation of the tenancy rent had been 
assessed, and that when rent was last assessed the 
assessment was on the basis of a certain area and 
that the defendants are in possession of land on 
which no rent was assessed at the time, then the 
landlord is entitled to increase of rent. The Court 
should come to a finding whether or not there has 
ever been assessment of rent on the basis of area 
and, if so, whether that area is less than the land 
found to be held by the tenant at the time of the 
suit. 

It is the duty ot a Judge when sitting as a final 
Court of fact to state clearly in bis judgment what 
his findings are ; the High Court sitting in second 
appeal cannot deduce from casual statements in 
the judgment, findings of fact which are not clearly 
expressed. CJ Jogendra Kisiiore Roy Choudbury 
v. Sheikh Aktar 998 

Bengal Tenancy Act (VIII ofl8*F>), ss. 7, 
105, 105A, 106, 109A— Fair and equitable rent, 
proceedings for settlement of—Questions as to extent 
of area and liability to enhancement of rent also 
decided Appeal, second, to High Court, competency 
of. 

Jf in any proceeding under section 105 of the 
Bengal Tenancy Act questions as to the extent of 
area and liability to enhancement of rent have 
been investigated and determined, the order of 
the Settlement Officer, though in form an order 
which settles a fair and equitable ront, does in sub¬ 
stance embody a decision of a question within the 
scope of section 105A and, consequently, of section 
106. Such a decision is not one morely settling a 
rent within the meaning of section 109A and is 
consequently liable to be challenged by way of 
second appeal to the High Court. 

Where the landlord seeks to have the rent of a 
tenure-holder enhanced under section 7 of the 
Bengal Tenancy Act. the first point for investiga¬ 
tion is whether the rent is liable to enhancement. 
When this has been made out, the next point for 
determination is, whether there is a customary rate 
payable by persons holding similar tenures in the 
vicinity. It is only when this has been answered 
in the negative that the rent can be enhanced up to 
such limit as the Court thinks fail* and equitable. 
C Midnapore Zamindary Co. Ltd. v. Sridhar 
Mahata, ae 0. L. J. 96 775 

- ■ ■■ Grant of waste land—Non-payment of rent 

until land is cultivated not illegal—Immediate 
payment of rent not necessary to cteate tenancy— 
Bengal Tenancy Act (VIII of 1885J. 

There is nothing in the Bengal Tenancy Act 
which prevents the granting of waste land to a 
tenant with a stipulation that no rent shall bo 
payable until the land is brought under cultivation. 

Immediate payment of rent is not an essential 
factor in the creation of a tenancy. Pat Chatter 
Xumari Debi v. Pratapdhuj Singh 859 

— ■- Kabuliyat, construction of — Stipulation 
making tenant liable for rent in case of encroachments 
— Landlord, whether precluded from suing for 
ejectment. 

Where a kabuliyat contains a clause that if upon 
a survey made by the landlord it is discovered 
that the tenant is in possession of an area of land 


in addition to that comprised in the kabuliyat, the 
tenant shall be liable to pay additional rent, the 
intention is not that the tenant is at liberty to 
annex adjoining land of the landlord, and thereby 
to create a tenancy in his favour in respect of 
such land even against the wish of the landlord, 
the object of the clause is to make the tenant 
liable to pay additional rent for the additional area 
if the landlord so desires. The landlord can still 
elect to treat him as a trespasser and sue him in 

ejectment. C Abdul Hossain l*. Afsaruddin, P 4 
C. L. J. 481 


" Rent, suspension of- -Lessee in possession of 

portion of jote— Settlement taken of remaining 
portton knowing same to oe in wrongful possession 
of third patty — Lessor, failure of, to deliver 
possession of access portion, effect of. 

Where a lessor evicts a lessee from a part of 
tho land demised, the ontire rent is suspended. But 
where the lessee, being already in possession of a 
part, takes a settlement of an entire jote, knowing 
t e excess portion to be in the wrongful posses¬ 
sion of a third party, and the lessor never puts 
any obstruction in the way of the le-see’s recover¬ 
ing possession and there is no question of mala Hdcs 
on the part of the lessor, the entire rent should not 
be suspended and the lessee is liable to pay 
proportionate rent in respect of the land in his 
possession. C Narendra Chandra Lahiry u. 
Manindra Chandra Nandi, 20 C. W. N. 820 800 

** Tenant sub-letting in contravention of 

agreement—Tenancy, termination of, by notice — 
Sub-tenant status of-Bombay Rent (War Restric- 
tioiis) Act (II of »P18; f s. V—"Tenant” whether 
includes sub-tenant ” 

Where a tenant, contrary to the terms of his 
lease, sub-lets the premises, and the landlord by 
notice terminates the tenancy, the sub-leasee is a 
tenant on sufferance thereafter, and is liable to 
ejectment at the instance of the landlord. 

tj T 7° / ' t t > enanfcM ^ section 9 of the Bombay 

Rent (War Restrictions) Act does not include a 
sub-tenant B Sugaxchand Savaichand v. Motilal 
Durgafrasad, 24 Bom. L. R 154 130 

i, / j ^aniindar, power of, to interpose intermediate 
holder between himself and his tenant-Power of 
intermediate holder to realise rent from the tenant. 

A Zemindar or tenure-holder who has carved out 
a tenure or under, tenure, as the case maybe, is 
competent to interpose between himself and bis 
tenant, an intermediate holder who may realise 
the rent payable to himself by his original tenant. • 

A landlord who has created a tenancy is still 
competent to carve out another tenancy from the 
interest he has reserved and interpose the same 
between himself and his first tenant, subject to the 
qualification that he cannot thereby prejudice tho 
position of the first tenant, take away or destroy 

ho X* 1 ?.® ?** alIeofc of the prior interest transferred, 
or> lfcs oxtent or restrain its operation. 

The defendants had been tenants under 3. for a 
long senes of years in respect of a maurasi moAto- 
ran holding. .While thus in occupation as tenant, 

8. granted to the plaintiff a maurasi mokarari lease 

of a terga tract of land inclusive of the defendants 
holding : 
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mu that the plaintiff was entitled to recover 
from the defendants the rent of the holding which 
would have been otherwise payable by^hem t S. 

C Johar Mull Bhutra u. Bhupendra Nath Basis 

34 0. L. J. 79; 49 C. 4" 4 5 

_ Zemindar’s right to create intermediate 

tenure betxceen zemindary and putm. 

There is nothing to prevent a zemindar from creat 
infa temtre between the zemindary and a putni 
which has already been created under it. C 
Nil am bar Gho 9H v. Mir Mohasanuddin, 34 0. L^.L 

77 

L4>ase. construction of—Lease granted for fixed term 

'iSviiarjssszS =-■= 

i“sr $ 

hr* ssH-S c 

YiflHVANATH BALVANT SoilONI, 21 * 2 3O 

construction of-^ee's right to Wild- 
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- construction ~ the * lease -Ar*a in 

Boundaries tce«- d«/iwed ** fhe lease- 

lessee’* possession less than that state 

Encroachment, ^her Permissib^. lesgee ' 3 

The portion of a UMejhjh governe nofc b9 

right to b. was “ f0 Ovations but you shall 

rootpetent Z^Jact f ucca , wall, P-o pnvy 

and purco plinth of the tm phar . a who i e , it was 

Held, thus reading the ^ tfae lessee . s rig ht 
the intention of the P*” should bo limited to 

to‘ erect permanent st 1 diti an d that the 

those specified in th ^ Mbition to build any 

condition amounted aJ^xnressly mentioned, 

other structures than t of\ a nd^>f which a lessee 

The fact that amount of land ot 

was given possession is les^tnan^^ ^ f . ght of 
in the lease, wou^ g well-defined boundaries 

•.srrr arVts™ 

«L. 22 

Officer imputing ith allowing such feelings 

latter and charging orders against 

to influence him in V***' % in which he appeared: 
the Legal Practitioner in case within the 

Held, that the letter didw* ^ ^ ^ , egal 

inasmuch 


Legal Practitioners Act-eoncid. 

the purview of clause ft) of that section.. L Faehar- 
UD-D.N, Pleader, In the matter oj, 23 Cu. L LgW 

— S. 14, interprefafwm of—Jurisdiction to 
entertain proceedings against legal practitioner— 
Enquiry before institution oj proceedings—Formula 

Seotion^4 of the Legal Practitioners Act em- 
nowers any Court in which a Pleader practises to 
condor a charge of misconduct made against him 

to ar-cSt 

Hr-sas n be i c £:S 

fhenaS up C ou which “the Co°iIrt concerned may 
the materia p however, be enquiry 

BUpported^hy legal evidence, if proceedings are 

*" Tn^nroceedings under section H of the legal 

PrActitioners Act it is essential that the charge 

must be formulated with precision so as to enable 

ma9 i i it-inner concerned to meet the 

the legal practitioner co R Chandra 

allegations against him C Babindb 98& 

Chatterjee, In re , 35 U. L.• J. ocu 

. vj. 28, application of—Suit by Pleader for 

fee based upon agreement -Fee, amount of, not fixed 

Where a suit by a Pleader for fees against his 

.. . • i^sed on an agreement he cannot succeed 

unless th^ agreement is both in writing signed by 
unless the* charged and filed as provided in 

tUe t P n 28 of the Legal Practitioners Act. Oonse- 

mmnUy no suit upon an oral agreement can succeed 
quentiy, orovisions of section 28. Cr 

b B y EC :r M v P S 00 .B. Das., 26 0. W. **» 


voters Patent (Cal.), cU 15 -o.det 

aft de abatement if “judgment, 
siting astae■ ide abatement is a judg- 

A decision setting of olauao 15 of the 

ment within th lable C Sarat Chandra 

^ *»» L- Co, Ltd., «C. 

62 p if p n t (Lah.)* cl. IO— 

Letters when ‘judgment'—Suit dis- 

“Judgment ° l Couft as harre d by limitation - 

o'T 'held Zithin limitation by lower Appellate 
Suit -., nfLn ded for trial on merits—Appeal 

CouH , Aeroffemand dismissed by Single Judge 

“Tn^hcffri-Letter, Patent Appeal-Limitation, 
of High Oonrt L dureor of 3ub ,tanlive law- 

whether matter Jp 1998;,*. 10 i—Effect 

Civil P™edure C^CAct ^ 

of section on app J hQthcr an order constitutes a 
Tn determining tUe meaning of clause 10 of 

‘judgment or n Oourt mu st take into con- 

the Letters Patent, n ^ ^ order ftnd lta offecfc 

eideration the• »» ® in w hioh it is made. 

up°n t h e C ^ l Proceod 6^.^ ^ „ its effeot, 

•f it*is not 9 compUed with" is to put an end to the 
proceeding, tLenit, isj^u «“ c “ rial Court ftH barred 

A suit was dismissed^ Jadj?e held thftt ifc wa3 

by limitatiou. remanded it for decision on the 

not so bar . red ft a oI l al aK ainst the order of remand was 
S^ss^y^&udge of the High Court, 
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Letters Patent (Lah.) —ooucld. 

Held, that the order of the Single Judge oonstitut. 
ed a ‘judgment’ within the meaning of clause 10 of 
the Letters Patent. 

Obiter dicta—( l) It is not necessary that a decision 
in order to constitute a ‘judgment’ must involve an 
aotual decision on the right in controversy between 
the parties. While a mere formal order or an order 
merely regulating the procedure cannot be viewed 
as a ’judgment’, it cannot be held that the words 
’right’ and ‘liability’ used in the definition of 
‘judgment” given by Sir Bichard Couch in 
Justices of the Peace for Calcutta v. Oriental Gas 
Company, Limited, 8 B. L R. 433; 17 W. R. 6», have 
reference only to the subsantivo law and not to a 
matter of procedure. 

•2 The determination of the question whether 
a person is entitled to institute a suit for possession 
within twelve years from a certain date is a deter- 
mination of a right, more especially when it invol¬ 
ves the determination of the acquisition of a pres- 
criptivo right by the person in possession. 

(3) The object of the Legislature in enacting sub- 

seotion (2) of section 10i, Civil Procedure Code, 
was to make it clear that there was no second appeal 
under the Code from the orders specified in sub- 
section (1) of the section Sub-section 2) was never 
intended to override the express provisions of the 
Letters Patent and to take away by implication the 
right of appeal conferred by those special provisons. 

L Ruldu Singh v. Sawal Singh, 3 L. 188 


License^ revocaHlity of—Easements Act (V of 
ISS2J, s. 60— C. P. Land Rcuenuo Act (II of 1917; 

203. 

A license in respect of an abadi plot is revocable at 
will by the grantor unless the licensee is protected 
by section 6U of the Easements Act or section 203 of 
the Land Revenue Act <IIofl917j or the wajib-ul. 
arg of the village. N Rajaram v. Manouarlal 


Limitation Act (IX of 1871), s.20— 

Limitation Act (XV of 187 7), s. 19— Aclcnowledg. 

ment not signed by all mortgagees, effect of. 

An Acknowledgment of the right of redemption, 
in order to save limitation, either under Act IX of 
1871 or Act XV of 1877, should be made by all the 
mortgagees. If it is not signed by all mortgagees, it 
does not hold good even with regard to the shares 
of those who signed it, if the mortgage is indivisible. 
L Nadar Shah v. Isiiar Das 


Limitation Act, 1908-contd. 

immoveable property within Art. >44 of the First 
Schedule of the limitation Act, and adverse posses* 
sion of such a right for 12 years would, by the opera- 
tion of section 28 of the Act, extinguish the rights 
ot the lawful owners, 

A profit a prendre in the nature of an easement, 
which can be acquired by 20 years’ enjoyment must 
be a right whioh does not exclude the acquisition 
ot similar rights by others or bar the enjoyment of 
such rights by the lawful owners of the land. It 
may be either a personal right which is not trans¬ 
ferable or one attached to a dominant tenement, aa 
in the case of an easement properly so-called, whioh 
also cannot be transferred apart from the transfer 
of the dominant tenement. An exclusive right to 
the fishing in a particular locality, as in the case of 
a several fishery, is both transferable and heritable 
and is an interest in immoveable property and one 
which oan be acquired by <2 years’ adverse posses, 
sion as against the lawful owner. 

The question of a right of fishery in all cases must 
be determined by reference to the nature of the right 
claimed and proved to have been exercised. If it ia 
a mere right to fish not excluding the lawful owner it 
would appear to be an easement within the descrip, 
tion of the word in the Limitation Act and can be 
acquired by 2 • years’ uninterrupted enjoyment. If 
it is an exclusive right of fishery it is an interest in 
immoveable property and can be acquired by 2 
years’ adverse possession involving an onster of the 
nghtful owner. Such a right contains all the 
essential elements of property and even if it mav 
P™ pe f r ^ be described as a profit a prendre it has 
also the distinctive features of an interest in im¬ 
moveable property. Even if section w of the Act 
should be applicable, this would not bar the opera¬ 
tion of Art. I 4 and section 28 if the rieht came 
under both descriptions. Fat Henry- hTll & Co 
v. Sheoraj Rai, (1922) Pat. 196; 3 P. L T 477.' 

4 U. P. L. R. (Pat.) 38 - 7 ’ 


Limitation Act (XV of 1877), s. 19. 

See Limitation Act, 1871 , s. 20 463 

Limitation Act (IX of 1908). ss. 2 
(5), 26. 28, Sch. I, Art. 144 —Right of 

fishery—Easement—Profit a prendre— Fishery, right 
of—Adverse possession. 

A right of fishery, of whatever nature, is not 
strictly an easement. It is either an interest in 
immoveable property or a profit a prendre whioh 
may be either in gross or appurtenant to a domi¬ 
nant tenement, In so far as a right of fishery is a 
mere profit a prendre whioh is not an exclusive 
right to the fishing it would clearly come within 
the provisions of the definition of ‘easement’ given 
in section 2 (6) of the Limitation Act If it is an 
exclusive right to the fishing, as in the case of a 
several fishery, it would amount to an interest in 


. . S " Art. 14 —PZea of 

effect (o' 1 ' ** fir “ appeal when <° h » men 

The plea of limitation can be taken at any stage 

fr 'fnVT Un ? e - r “ eclio !‘ 3 of the 1 imitation Act 
a Court of Appeal is bound to give effect to this plea 

When raised But in order that this plea may be 

given effect to when raised in appeal it is necessary 

that the facts showing that the suit is barred should 

be apparent on the record. C Hem Chandr* Hot 

v. Biraja Sundary Chowdhcrani 


S. 4-, applicability of. See Civil Proof- 
dure Code, O. XXI, r. 89 i 

' what { s-Al^ g T in ac r tT‘ ite { ° r oitaM ”9 copies. 

Under section 1 i 0 f the Limitation Act only the 
time from the date of making the application for 
copies np to the date on which the copies are ready 

for delivery can be excluded. 7 

The finding of a lower Appellate Court as to the 
ime requisite for obtaining copies is one of fact 
and cannot be attacked in second appeal. L Bawa 
Singh v. Tbakdb J5ingh, 4 U. P. L R L.) 80 4*7« 

ej ? S " , ’ 15— Exclusion of time—Debtor 

adjudged insolvent but adjudication subsequently 
cancelled— Quit by creditor , * ^ 
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gwgS 

SUhS TA ZrtZ S which the insolvency 
cancelled) the time a e tQ be deduote d m 

prooeedings were pench g for & 8ait br ht 

B°\w™ 

24 Bom. L. B. 509 

___ 8. 19—Renewal of barred debt. 

Contract Act, s. 25 «3) 
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money alleged to t h7 pontiff!falls undei 
out of our, foi P J to tbo Limitation Act. 

CRAM HariKapali V. RouiNi KantaC»akravart\, 
36 C ‘ b '_ Sch. I, Art. 85, applicability of-Open 

and current account. Schedule I 

One essential to render Art W> eacU par ty 

to the Limitation c^app ^ dem ’ and against the 

must be capable nrir ,v of the account, and 

tr.« x -r 

3 L. L. J. 362 


CT AwTf «■ ^ v ' 

_ s .a, sch. I, Art. 132— 

0f 

action. 3 1 ,„ Qa Rvpcuted in 1901 ; the 

A mortgage-deed w interest year by year 

mortgagor covenanted to py ars 0 f the date of 
an d the principal «" h » th ' y ( paym ent of the 
execution . in ease ottotoM ot J> ? mpowerod t0 

annual interest the ro B ° f the hypothe. 
realise the principal » ' paid at a „. A 

cated property. No interest >> p 
suit on the mortgage was r time in the 

H eld, that the suit was w f thin section 1» 

SftTl.i°iiSn aC Aet, as the «»- 

-SS— *«“ K “l60 

A. In J 346 s-t 12, applicability of. 

— -- SCh. *• "V", f 0 ’ ,he Limitation Act 

refers to suits brought yp ^ ie8 to the pro . 
which resulted m the sal , ^ . by pors ons 

oeedings in which the ^S^appl/to suits 
claiming through them, bound by tho gnle . 

brought by persons who a defence . L Tar k 

Nor does it operate to bar 894 

Chand v. Abdul Ahad g, applicability of 

— .r— &r artisan to recaver 

An article in the f ° b ;^ on must be applied in 
C p°“cf to Pa an 1C «ticl P e containing a general pro- 

for a judgment-debtor. C ^ ^ g P tigfactiion c f the 
wae eventually held hab ty f rom salo, the 

decree. In order to saw P d P cr00 and SU ed the 
plaintiff firm satisfie f or recovery of the 

defendant, the principal debtor, tor 

St 

Aofc. n L Kun^Lal V. °Gulab Ram, 65 P. L . 


” from sen of lat^aier 

plaintiff -received for plaint s 

t*on. t m the son and legal repre- 

A suit to recover from 1 pleader a sam ot 

sentative of the plaintiff s 


■Suit to recover money 


_ ArtS. 97, 1 16 -Mortgage, suit 

on Property not subject to sale -Moncy-decree, 

lor, bat red—Art. 97, app ica erty mortgaged 

Plaintiff sued for- sale ^.J^y holding and 

to him; the proper y b - g replication the 

was not liable for s » The period,however, 

plaintiff ^^'suchOa 'decrre har el^sed, and the 
for suing i° r su . cl1 , a td 116 of tlie Limi- 

claim was Appellate Court being of 

tation Act. Tb ^ oaA n f a consideration which 

hacT'^tenva'rd^ failed, decreed^ the^ claim mider 
fai{nre 7 wa°s f oi° the proceedings in the First 

Court: , , „„ QQ the First Court, that 

Held, restoring the decree ag the 

Art 97 had no “W 1 ''"" ‘”J e f r om tho very 
property in suit boin ® ne ver existed any 

rnce'ption ofthe mo.dgage there^ne^^ ^ g 

consideration which con 171; J U. 

Thamman Singh <•. Dalchand, » 595 

P. L. R- (J- C -’ 40 . | 8 —Suit for possession 

-^Tp t = oKlUyed adaption-Artiele, .be,Her 

Si, C. J. and **"•*&&£. dissent- 

$ Schedule I to the - .'”“ at ^ n tbe Ct p rivy Council in 
!nviow of the dec.s.ouofthe rr y , h „ 

Thak ar Tirbhuuan Bahadur ^ R > „ 

Bakhsh Singh, »3 I. A- 1 • j. 695; 4 C. L. J. 

W. N. 1065; 10 M l.U . J. 440. » 7z7 (P. 0.), 

J^e^g *JZ U Kw/f 1 * '’ nL & 

MALLiP.a Bum, 24 o«. 1 20 —Application for 

"r^try as jonmi, relasol of-Babseyaent UM 

ZZrX ^it-Oale o, actian-Liaiitation, 

terminus a quo. registered as jenmi of 

Where an *PP l,c ® ,tl ° b ^he Revenue Authorities, 
certain lands is refused by the “ mado some 

and a subsequent ‘*>nt.c.^P« r , g ^, 8(1 roflI80 da 
years afterwards, by hi» s o plaintiff >s the 

suit to obtains. d-otatg- that 


i:r,o obtain a period 

in^i a P«»ritd by /rt. 120. Sohedule I. 
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Limitation Act, the terminus a quo of such npn’nr? 
being the date of refusal of the 'first app.i^.Cby 
the Keyenue Authorities. The refusal to grant 
identical rehef on the second application does not 
give a fresh cause of action IYI Angati Paraubath 
Kanniyalli Eatha v . Thekkk XLLATH Needakhan. 
j>h an, 15 L. W. 478i 42 M. L. J. 467; 30 M. L T 2SR. 
(1922) M. W. N. 260 600 

~ Sch. I, Arte 120— Declaration, suit lor 
—Successive causes of action—Limitation. 

.A person is not bound to bring a declarators suit on 
any and every possible invasion of his title 

Plaintiff purchased the shamilat appertaining to 
a certain khata in 1879. In 1895 the shamilat ofthc 
village was divided into three plots, aD d one of 
these was partitioned, the remaining two being kept 
undivided Plaintiff put forward a claim to a share 
in 1 he plot which was partitioned but his claim was 
denied and he received no share out of that plot 
He, nevertheless, continued in joint possession of the 
undivided plots of shamilat land and his enjoyment 
thereof was in no way interfered with. In 1914 
fresh partition proceedings were started in resneot 
of these plots, and plaintiff’s right to a share m ‘the 
shamilat was again denied. He now brought a suit 
for a declaration of his title : ° 11 

Held, that, although the denial of his title by the 
defendants in 1895 gave the plaintiff a cause of 
action, he was not bound to sue for a declaration of 
lus title, inasmuch as he continued iu joint posses 
sion of the undivided plots of the shafnilat land and' 
that the defendants’denial of his title in 1914 c avn 
him a fresh cause of action and his suit was, there 
fore, within limitation. L Mohammad IIakif r 
Ratan Chand, 3 L. 43 990 

-Arts. 132, I 16, applicability 


ttfDIAR OASIS. 


[1929 


Of. 

Art, 132, Schedule I to the Limitation Act is 
wide enough to apply to all cases where there is' an 
effective and binding charge upon immoveable prop- 
crty whether created under the Transfer of Property 
Act or otherwise. 1 J 

Obiter. A suit to recover rent reserved by a 
registered instrument is governed by Art lib of 
Schedule I of the Limitation Act. L Abdul Samad 
v. Municipal Committre, Delhi 939 

; *34 -Mortgage-Sale by 

mortgagee as ostensible owner —Valuable considera¬ 
tion, passing of—Vendee, status of-Mortgagor, suit 

by, to recover possession — Limitation . 

When a mortgagee sells the mortgaged property 
as an ostensible owner, and there is valuable con- 
sidoration for the sale, the right of the purchaser 
becomes unassailable by the mortgagor by the lapse 
of-12 years from the date of the purchase, under 
Art. 134 of Schedule I to the Limitation Act, and 
the fact that the purchaser comes to know of his 
transferor being only a mortgagee soon after the 
purchase would not stop the running of the time in 
his favour. B Keshav Raghdnatu Joshi v. Gafur- 
khan Daimkiian Bubere, 24 Bom L. B. 319 308 

. Art. 134 —Purchaser from 

mortgagee of mere mortgagee rights as full proprietary 
rights, position of—Notice constructive, rule of— 


Limitation AcJ, 1908-contd. 

term ‘uat,n g Mortgage, effect of-Adcerse 

beHeve8 8 t°o n hI h f O „r rChaS - 0S a riffht which he 

described^proprietary nght and "«<* is so 
escnbed m the deed of sale, can claim the benefit 

he ft b 1 4 \ Indian Limitation Act, even though 

covered twT °! dil ^ ence he might have dig. 
co ered that his transferor was only a mortgagee 

Mere constructive notice without acfual knowledge 

- wTS&Srsl "b';“S 

KVnJsrss. §:?,;■ * <>■*•& 

to ,34 ’ whether applicable 

Lal Chand Marwaki, 3 P. L. T. 352 ^ 4Qj‘ 

Art. 142 —“ Abandonment or 

A 


^‘sTs T 0 / possession," meaning of-ldLZ 

Z~ JithnZ CCe *- iV f j res P a *ser$ —Continuous 

interest—Suit^nr P rivit y °f title or devolution of 
o it Jo pos$ei8ion by vsrson* 
under real o.ener-Caase of aetL * “'"""V 

D^contmuance’ of possession within the meaning 

when ihe ner 6 Limitati ° n Act takes placf 

foilowod into possession b™W ^ * 

T - onepTd IS™ j” ™ ~ 

mSt showlhaT‘° 6jeCt “ i“ Passion he 

before th^ safe! h ° ' D P ° 38ea8i °“ •«*» »* 

\z rrthe? i?™ 

f2taT Med and the °P erati °n of the law of 

oT hds d n eaTh° te n ° fc ^ by the fact that » 

Spcciat -fact-^aen- Vp^~BU^^a^ ^VTSE^h#. afthelS 

Vndsr•proprietary tenure subject to redemption^ of title. bo prolonged by the mere transfer 
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In ; order that the title of the true owner may be 

barred by the adverse possession of a trespasser or a 

series of trespassers the posBessiou by them must bo 

continuous, and so long as it is continuous it i* 

immaterial whether they claim through one another 

or independently; but if a period of time should 

elapse, however short, after the abandonment of one 

trespasser who has not been in for the full statutory 

period and the entry of another the title of the ti ue 

owner is, as from the time of such abandonment, 

restored to him without any entry or act done on his 

part, for the Statute does not apply to a caso ot a 

want of actual possession by the true owner, but 

only to cases where the owner is out of poaseasion 

and another is in possession for theprcecribcdtinc 

Obiter —Art. Hi of the Limitation Act applies 

to cases where the last full owner was in P°*— 

at the time of his death. M Vann m '* 

Kusurd Kotamma, (I922> M. W. N. 132. ‘ 04 .fi 

143: 42 M L. J. 319: 45 M. 370 “T® 

-Sch. I, Art. ]42— Possession, suit lor 


GBNRRAL INbBX. 




—Plaintiff dispossessed and out of possession 
Burden of proof as to title and possess,on 
Possession — Peer — Constructive possession Pf- 
sumption that in case of conflict of evidence possession 

goes with title, when arises. . 

Where the plaintiff while m possession has been 
dispossessed and is out of possession at the da^e 

of suit the onus is upon bun to prove that he 

was in possession and was dispossess 
years of tho suit, 142 although the 

plaintiffs 1 title is proved, the onus is ;not p tl 
defendant to show that the plaintiff lost hw tiUo 
by adverse possession on the part of the detenu 

is now lirmlv settled beyond all probability 
of^n roTeTsy th^ the plaintiff in an action or 
ejectment mGst not only prove Ins title but also 

his possession within 12 years of'the 

Where definite evidence of acts of possession is 

forthcoming there to «. «tterence 

lands' the U plaTntiff will fail if he * oe ^/°^Tf 

his possession within 12 years, there 

« waste tacds, « ^ prov s ^U le. there 

If.CVeU the pW-« 

that he exercised acts of owners ip up 
and adduoes evidence in support o eve d by 

he cannot, where Buch evidence 1 oresump- 

the Court, turn round and roly £ eKtttiv es 

tion, because tbe case set up 7 would envo 
the existence of circumstances w 1 , ^ 

rise to the presumption, and is inconsistent 

^ Possession is not necessarily tho same thing as 

actual user The nature of the possession ^to^ie 

looked for, and the evidence of its con ' . o£ 

must depend upon the oharaoter an 

the land in dispute. __ r.rv«flps. • 

Where the rightful owner prove P * er 
•ion until the laud tfoes under ^ater 


Limitation Act, 1908— contd. 

or otherwise becomes wholly incapable of enjoy- 
mout in the usual modes, he is deemed to be in 
constructive possession until the land emerges out 
of water and becomes capable of enjoyment in the 
usual mode and lie is actually dispossessed by the 
defendant. No such presumption, however, arises 

in the caso of a wrong-doer. 

In cases where the land is not incapable ot 
enjoyment, but may produce some profit, though 
trilling in amount aud only of occasional occur¬ 
ence as is ofton tho caso with jungle land, it 
would be unrcasouablo to look for the same evi¬ 
dence of possession as in tho case of a house or 
a cultivated field. All that can be required is that 
the plaintiff should show such acts of ownership 
as are natural under the existing condition of the 
laud and, in such case, when lie has douo this 
his possession is presumed to continue so long as 
tho state of the land r mains unchanged unless 

ho is shown to have been dispossessed. 

The presumption that in caso of conflict of evi¬ 
dence, possession goes with the title, arises only 
where tho evidence is equally strong ou both sides 
and cannot be called in aid to give weight to 
evidence unworthy of credit any more than if no 
evidence at nil had been given. C Rakiiai. Chan oka 
Ghosk v. Dukua Das, 26 0. W. N. 724 


__SCh. I, Art. \ 32— Execution -Applica¬ 
tion for transfer oj decree to incompetent Court, 
whether according to law-Step-in-aid oj execution— 
"Applying in accordance with law," meaning of. 

An application for the transfer of a decree for 
execution to another Court is a stop-in-aid of execu- 
tion but in order to save limitation such an applica¬ 
tion'must also be in accordance with law within tho 

meaning of clauso (v) of Art. 162. 

An application asking the transfer of a decree to 
a Court not having pecuniary jurisdiction to try tho 
original suit is not an application in accordance with 
law and, therefore, cannot save limitation. _ 

Per Jwala Prasad, /.-The term “applying in accord* 
ance with law” means applying to the Court to do 
something in execution which by law that ourt, is 
competent to do. It does not mean applying to the 
Court to do something which either to the decree- 
holder’s direct knowledge in fact or from his pre¬ 
sumed knowledge of the law, he must have known 

the Court was incompetent to do. 

The Patna High Court ought to follow a Calcutta 

ruling unless it is satisfied that the ruling is wrong_ 
Per Bucknill, ./.-An application for transfer is 
primarily a step which saves limitation. But the 
transfer in order to be effective must be one which 
can be properly made by the transferring Court If 
that Court is not competent to make tho transfer 
then there is no step in fact taken recognised by 
law which can save tbe commencement of the running 

nf tho limitation period. Pat Ambit Ul u. 
SeJSUTS P. h. r«M, (1922, PAT 229 S3S 

_ - TYrt. 182 — Step-in-aid of exetu* 

tion— Instalment decree—Several instalments 
Application for recovery of one instalment, whether 

Where's, deoree directs instalment, to be paid on 
narticular date, an application wh.ch asks for the 
assistance of the Court for the recovery of one of 
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Limitation Act, 1908 —concld. 

several instalments due at the date of the application 
is a step-in-aid so as to start a new period of 
limitation with regard to all the instalments then due. 
B SlTADAl Zl T KAPPA RlHETRE V. KeSHAVRAO 
Parvatrao Kate, 24 Bom. L. R. 284; 46 B. 7 9 

169 

-Sch. I, Art. 182, Explanation I 

—Decree against principal and surety — Surety, liability 
of, only on default of principal — Decree, whether 
joint — Ececution proceedings against principal, 
whether effective against surety. 

Where a decree in a suit against a principal and 
his surety directs that the surety would be liable 
when the money is not realized from the principal, 
and owing to the principal’s insolvency an applica¬ 
tion for execution is made against the surety more 
than three years after the date of the decree but 
within three years from the date of the application 
for execution against the principal, it is not barred 
in accordance with Explanation 1 of Art. 182 of 
Schedule 1 to the Limitation Act, inasmuch as the 
principal and surety are not made liable under the 
decree for different portions of the subject-matter 
thereof but each is made liable for the whole decretal 
amount and, therefore, the decree is a “joint” one 
passed against both of them. L Honda Ram v. Firm 
Seth Kanwar Bhan-Sokh Nand, 4 U. P. L R. iL ) 

70 301 

LIS pendens, doctrine of, applicability of. See 
Pre-emption 304 

Local Inspection by Magistrate —Magis¬ 
trate’s duty to put inspection note on record. See 
Criminal Procedure Code, s 341 616 

Lower Burma Land and Revenue 
Act (II of 1876), S. 56 (a)-Sale in 

arrears of land revenue—Fraudulent sale—Sale 
caused by one co-owner—Remaining co-owner's rights, 
whether lost—Declaratory suit—Jurisdiction of Civil 
and Revenue Courts. 

A sale for arroars of land revenue obtained fraudu¬ 
lently must be considered a private sale, inas¬ 
much as it has the appearance of a sale for arrears 
of revenue but is, in its essence, a private aliena¬ 
tion. 

A co-owner of land cannot be allowed to use 
the machinery of the Revenue Sale Law to defraud 
other co-owners, and if he does so the Civil Courts 
mre competent to declare that the result of his 
conduct is not to place a fraudulent purchaser-in 
e, better position than a buyer at> a private sale. 

Where one of the co-owners of land causes it 
to be sold fraudulently for arrears of land revenue 
and buys it himself in the name of his son at a 
nominal price, the remaining co-owners are entitled 
to have it declared by a Civil Court that they 
have not lost their rights in consequence of the 
sale, hat that all that has been actually sold is 
the interest of the defaulting co-owner. In snch 
a case the Civil Court is not asked to determine 
the validity of the revenue sale or to set it aside 
and, therefore, its jurisdiction to grant the decla¬ 
ration sought for is not oustod. u. B Ma Za v. Ma 
Mi, 11 L. B. R. 31* 

.maintenance, agreement to receive, whether 
bars claim. See Partition 356 


Maintenance grant, nature of—Savings, 

when accretions. 

The substance of a maintenance grant is that it 
is the rents, issues and profits that are alienated 
and not the immoveable properties out of which 
snch rents, issues and profits arise,which remain the 
property of the grantor and annexed to his estate. 

In order that there may be accretion there mast 
bn an estate to which the accumulation may accrete. 
Therefore, where a female is in possession of certain 
villages not a9 a Hindu widow, but under a lease 
granted to her by her husband, she has no estate in 
the villages, but only a maintenance grant, and her 
savings or accumulations would vest in her heirs and 
not follow the properties from which they arose. 
Pat Rameshwar Narai.v Singh v Hiknath Koeri 

451 

Malicious prosecution, action for — 

Evidence, necessary—Judgment of Criminal Court, 
whether sufficient. 

In an action for malicious prosecution the plaiatiff 
has to prove, first, that he was innocent, and that his 
innocence was pronounced by the tribunal before 
which the accusation was made, and it is not sufficient 
to put in the judgment of the Court which acquitted 
him. A Gouerdhan Singh v. Ram Badan Singh, 
20 A. L. J, 2S4 65 

■ Application for sanction to prosecilte — Action 
for damages—Cause of action —Reasonable or 
probable cause, issue as to, stage at which, can 
be decided. 

The maintainability of a suit for malicious pro* 
secution does not depend on there having been a 
prosecution in the sense in which the term is 
used in the Code of Criminal Procedure. 

An application for sanction to prosecute is a 
preliminary or initial stage in a criminal prosecu¬ 
tion, and whether it is made, according to law, to 
a Civil or Criminal Court, it can prove the basis 
of an action for damages for malicious prosecu¬ 
tion. Therefore, an allegation in the plaint in such 
an action that the defendant maliciously and with¬ 
out just, reasonable or probable canse instituted 
proceedings for sanction and that the plaintiff Was 
obliged to defend the case is sufficient to disclose a 
cause of aotion. 

The issue as to reasonable and probable cause 
cannot be decided until after the plaintiff has 
adduced evidence in support of the allegations in 
his plaint. C Norendra Nath Dev v. J otish 
Chandra Pal 705 

1 Suit for damages by discharged person —* 
Limitation Act (IX of l Osj, Sch. I, Art. 23 — 
Discharge , whether “ termination ” of prosecution— 
Cause of action—Revision application, effect of. 

The discharge of an %coused person is the ter¬ 
mination of the prosecution, within the meaning of 
Art. 23 of Schedule I to the Limitation Act, because 
if no further proceedings are taken, the accused 
person is free of the charge made against him 

The cause of aotion for a suit for damages for 
malioions prosecution instituted by a person dis¬ 
charged of an offence would arise immediately on 
his being discharged, and vronld not be suspended 
because further proceedings might be taken either 
by Government or by the complainant in order to 
get the order of discharge set aside ; if a re visional 
application is successful and the criminal pro* 
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Malicious prosecutlon-oondd. 

oeedings are directed to be ‘the plaintiff 

no longer any cause of action ° e “ d ho has to wait 
is no longer a discharged per j hl3 f avo ur 

until the prosecution t^mmates ^ ^ B 

before his cause of o ,, jj AE i Atbavle, 

Purshotam Vithaluas Sue 754 

24 Bom. L. R. 507 

Marriage, suit for^' L ^ ra J-Divon-e 

rgryttft — *- 

Consum.uut.ou. practical ' {raa<1 , apart 

from"'Tohtafning the consent of a party. - 

not a ground for .““"“‘““fannSmeT^of a marriage 

under the Divorce ? that her father 

the part of the defenda marriage, she was suffer- 
kaew that, P»^ on * *? *u® t h" concealed this fact 

ing from W?* 11 }'*,? hs £d} this would not amount 
from the plaintiff (husban » - thin the meaning 

to ‘fraud in obtaining the . 19 d consequently 

of the words at the end of sectional9, a^ 

iS Though* 0 !, party* to a suit for ^^nnulment^a 
" w b here tCcousummatiou ia a practica. 

™.?bil. y ythe Courts his mar- 

Where a husband .s unable to «= '" hea l t h and 
riage without the very Bravest risk to n tho 

to that of any offspring who m.glB be> her ^ 

connection, and this state o * i m? otency 

continue and be permanent .t amounts ^, iabaQd 

„u the part of the w.f., *.n^the amt^ ^ ^ 

for tho annulment of marnag HkMLAT a Biswas 

<£> Bibbs dra Kumar Biswas v. Hbmla g49 

25 O. W. N. 7C6 


Wllnor-concid. 


25 0. W.«. than 

Marz-ul-mautt Consent of 

one-third share of 15 5!!.What constitutes death- 
heirs, whether valid-W hao c fact< g 

• illness —Mixed question of 77 

* MUHAMMADAN Law-WA BUC cessor by 

Math -Succession - of. 

Guru— Ceremony of de9 i B nated by the 

Where a person is very absence of the 

guru of a math as his a } that person during 
formal ceremony of mit at ^ to that person s 

the lifetime of the guru ,' l * AOIBl Trikamgibi 

ssssrjsss. s sru ..« ms 

Minor* admission partner Pr ^ 

acting bona hde/or 

hie interest. , h cb Q f his guardian 

A minor is bound 7 , nefit in tho manage- 

done bona fide, and for ULAL Vs Nanhi 806 

me nt of h is eatoto. ^ with _ Partner ,hip biases 

afather on behalf of bis m ord J nary course of 

tions are oamed out m creditor to give 

business, it is not necessary ^ individual 

speciflo evidence of ^“ tati th0 transactions 

^"d Zt i‘ h tho or^ary course of husmess 


i9 sufficient to raise a presumption that.they'were for 
the benefit of the busmess. O W.iasat g£J2 

V PDTTU Lal, 2;> o. c. ? . T , _ Foreclosure— 

nnnrtcasre —Conditional saie 

Courts*wil^riot p"e b th« 2 formalities have 

been observed in foreclosure ^",.nd for the 
A mortgagee s oinissiou ^ Usued in foreclosure 

mortgage-money befo^r ^ the procce dings and 

proceedings is a _ Bakhtawar u. Mood 

renders them nugator). I- l6 | 

._ Contribution — Auction-purchaser of r a,< ° f 

mortgaged P^^fto'exeoutiou of a decree 

An auotl ° n ' P ^ort-mgs purchases the rights of 
obtained upon a moitMP at the date on 

the mortgagor and S and any subsequent 

ssti ta . 

Tuch af he Cquire's the property free from any 

such liabilities or equ.t.es d prop orty has 

Whore a portion of ‘ for the mortgage: 

been sold, a amt against the holder of 

money can be brou„ d rope rty which has 

the portion of , ,™ 0 t aJainst the auct.on-pur- 

remained unsold an o Karamat Ali v. 

chaser of the po.t.on sold 44 A. MB, 

UORAKHPUR BANK, LU, ^ 29 

4 u. P- L- o el 

_ Decrec for possession bg mortgagee-Second 

--- Decree / Possession under decree and. 

suit Jor posses** . Qf 0 f—Cause of action, 

subsequent <£ S P° has obtained a decree for 

W -L on the basis of the mortgage, a subse- 
possession m “ 8sion by him or his legal re- 

queut amt for P maint ainalile unless it is shown 
presentatives l under the decree and that 

that possess,on wasta^t Tbe reason 

there was a au q cause of action wiU 

tZtTl? W 0-«- 8— - Sl Ts I 

L. L. J. 67& neneral stipulation regarding 

«» ^ 

morigaffe-m°.my• in a mortgage-deed that 

A gen , aL money shall boar interest at a oorta.n 
the limitation as to its currency 

reld W, he 0tt treat^ ^ 

L 6 a r in d unpaid O Nasm-un-n.sa «. Bauhona^ 
25 o. c - 3 6 r .,., c , t hiafc ra te of-Provi.ion, whether 

*VVhere there is » 

or fraud to make the P ’ ^ facfc thafc fch0 

the Contract Act PF>1 ia a mortgage-bond is 

make the provision as to 
interest penal. V Toblu Map u Buxa. d U t J. ^ 

_ Prior mortgagee oblaming foreclosure decree 

— 1 - Fr ?° 0 / redemption without making 

lt™Z7gagl P artyJ> 

iTfZtZ™uZ7 a ^agfe-rLr mortgagee 
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Mortgragre —contd. 

blVJafded nf7 m ***** nxort 9 a 9 ee —Litigation to 
be re 9* rded <is two cross-suits—Prior mortgagee to 

«\n*Z a Pri °J mort * fl « ee by conditional sale obtains 
a forodosnre decree and becomes the owner of the 
equity of redemption, without making 

usufn.ctnary mort^U a palty^tot L ‘anit, ZZl 

bn if 6 r rt ^ g0eS has a right 60 r edeem the other- 
but if the puisne mortgagee sues to redeem the prior 

mortgagee and the latter is prepared to Redeem the 

former, the litigation must be regarded as ^woTrot 

suits, and, having regard to the justice of the case 
lenience the IT*"! and the balance ° f con’ 
decreedredeem^he puisneMnortgagee*^ ^e 81 '^ ‘ 

fi “mTr^ "A 

Parasram Singh v. Pandohi, 20 A L T 4ni aa. a 
462; 4 U. P. L. R. (A.) 145 ‘ 40ls * 4 A ’ 
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Mortg-ag-e 


intPr 0 f Fr ° Pei i ty h FP°thecated~Covenant to pay 
interest yearly and on default whole amount 

Art 86 J32 D ' ^ LlU,TATIOX Act > *• >9. Sch. I, 

160 


1 

right P to^ede^m th^ whole of ^he* 0 r ! deem ’ ha3 a 
ert 7 , and, unless there is a specSi’h? 8 " 1 pr °, p ‘ 
cannot be compelled to redeem P nnl »u gam ’ he 
which he may be interested I J- 7 the partI1 in 

Kali S.noh, 3 L. L, J 259 L KlBl,L SlNGH »• 


tertian ^-^ee, pro- 

rziztzz^ z eom ’ 

dead or from other circumstances thlt H ? g °' 

rrc g i n faTonr of the a » wenTs 

«» pir i nie:frrdt; a t d hr r t entr 7 h the “ 

and there is a Dossihilir^ mf !• ^ , mal 9 u*ar 

Fir ei ^“ b,< £ 

£££"£■ H?zii ot the m - tgog - - p ~n 

- p oT rty ™ 

Charge, keeping alive sf—Priority '**** * 6t aSide ~- 
Where a subsequent mortgagee tikes his 
and advances mortgage-moYey in order Satisfy 
and the money advanced by him doe, in fact 1 & 
satisfy, a pnor mortgage, there is «. • J g ? to 

tokeep alive the chafg 8 , ’ and * ^ZeZTZZ 
priority over the mesne mortgagee. h 

An owner of the property who is in thn • 

a first mortgagee and of the origfnai m or ?in ° f 
acquired at a sale under the first ZlZZ *■” 
entitled at a suit of a subsequent mortgagee Zhn !. 

J9 fo92 A “jp A A B T 'm AL ’■ SAHAD, ° s,ngb - 3 *-g* : 


——, 2't™, if competent in the absenec 0 / the 

A mortgage suit based on a certified conv nf th« 
m„rtgag e .de e d is not competent ^thonT^vlng 
y ground for not producing the original 1^ 

Braironsingh V Hinddsinoh original N 

e^!i aer r aecree 0bta>ned More bit 

executed after money-decree—Provertv s nhi *« 
execution of both decrees — Priority. 

it a m ° rt , gage * decr ee was obtained but before 

it was executed, a money-decree was obtained anH 

£r^ h ^ 

ne nomer of the money-decree, having purchased 

"avfp^ir^d rJ: 

ject to the mortgage charge. Pat Chamav I ir 
Kamarcddin Mian aman Ulv. 

Moi-tg-agre SUlt-Preliminary instalment 

tzisl zzk:L v zz7' )Lte< \ 

fo e rpayme e nt be e f0 r e pr °° eedin g ^lecurion-T'me 0 
»S:: l A. xxx1 e v ment ° f - ** CI7IP P *£% 

Two f c!a^s a J r p atl tena | 1tS * different Uiflf 

rst££Sx5 v=n ss * 

S3 s&JFSz&sf 

services, the exemption but not ^ ^ c ® rta,n 

and endin86 ^ £i 

«*-s=£ 

veft?f°rom th H^ bbai M “ 1 > a m m adans, who are con- 

s^r-sssisi szzr 

rul^s^f 6 Mnhamnf ^^stom at variance even with the 

in a particular ^ 6^ vernin g the succesaion 
the P " f® ar community of Muhammadans. But 

proving ?t lie? U8t t Pr ° ved and the burden of 

1 the part ^ asserting it. P C 

26 C W N 7of ^Ar S o A1KH lBBAHlM > 30 M.L. T. 85, 

64- n0^2 M w t? 30S: 43 M - L - J- 69; 36 O. L. J. 

64; <1922 ‘ N - 4.0; 24 Bom. h. R. 944 I f 5 

tteligious Endowments Act (XX of 186,V, 

f' 14 *«}»■ Aw religious services—Liability of 

r ¥r° accoun * f°r income —Inam property, 
tetter ditnstfc^ anumy frasteos. * 

anpS th f 6 Ca f e • ° f an ina "* granted for the perform¬ 
ance of religious services, it is not necessary that 
the service-holder should strictly account for his 
disposal of the produce of the lands attached to the 
charitable object. 

The emoluments of a religious office are subject 
to partition among the holders of the office Or joint 
trustees like any other family property though the 
onjce is joint and the co-trustees all form one 
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Muhammadan Law-corfd. m 

ollective trustee. 1YI Mohamed Husa.s r Mokamed ^ 
Abdul Rahim Beg, v 1922) M. W. N. 74s 15 L^V. oai 

!ll— Dower— Wido 10 in possession of her wa 
husband's property “in lieu oj doioer"-Right of w. 
widoxo to alien ate—Transferee, rights of. *“ 

Whore a Muhammadan widow is m possesslion F 

of property belonging to her deoe^ed husband e 
“in lieu of dower” it is competent to her to sell p 
it wittout necessarily selling her right to receive 

her dower. Such a transfer conveys to the trans t 

feree the right to remain in possession during t 
widow s lifetime or until her dower or the pro- f 
portionate part thereof corresponding to the pr p- P 
erty transferred is satisfied. ra 635 d 

Bahifan n 

_ Olft— Hiba-bil-ewaz —Essentials. t 

Muhamrnadans may^be b^^eedof ^t Jmpl^oTby , 

deed of gift coupled with consideration. U the , 

former, unless ^com^pamed by^ ^ j 

it Ts g validIf the latter, actual payment of the , 

it ls vaiia. proved and the bona fide 

ssr3- 

sss&’srs fvl 

Mahmud Husain, 20 A. L. J. 484, 57 | 

158; 44 A. 680 

__ Inheritance—Several deaths among 

dir 

If ^ h^d^be^dis^ution^ the share of^he 

have been several deaths amog ^ digtributi on 
deceased Muhammadan different heirs must 

of hi. estate, the of each death in 

he determined on the ^ Jawai v . 

working out the final distribution 154 , 

Hussain Bakiish, 3 L. 80 

m^Uf-Mussalman Wakf Validating Act 
■-“““ WaKI .. Wn.kf for -payment ot debts 

(VI 0 f l9l3; &■ 3 (^--Wakf f P*l ^ ded{cated 

oj settlor out ° f ,Z Pr ovision for discharge ot mort . 
property, legality of i nva lid—Delivery of 

gage-debt if makes . validity of wakf— 

possession, if pre-reqatsi e 1 0 ne-third 

Marz.nl-mant-Dispo^iiono/^re 

Si'S'i-" **—*“ 

bksss ~ r 

it ia lawful for a P«“” payment of his debts 

faith to create a wakf tor _ the p 7 dedicated, 

out of the rents and profits of the PJP^J of the oir . 
A tookfto not invalidated J y_ , was under 
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A wakf is not invaliaacea u , d was under 
cumstance that the proper y «?ak/- 

mortgage and that provision was maoe 1 
nama ?Zr the discharge of t^ort^ge.debt. 

Under the HanaE Law W.«>y of P«S»“ oven 
a pre-requisite to the validity ° '* n0 formal 

if transmutation of possession is ue u; m a e 1f the 

delivery is essential when the settlor v 
first mutwalli. 


Muhammadan Law—condd. 

A Muslim who is in marz-ul-maut or death-illness 
cannot make a valid disposition of more than one- 
third of his property, and if he purports to make a 
wakf in such illness, unless his heirs assent, the toakf 
will affect only one-third of his estate and will be 
invalid in respect of the excess ; this principle 
operates, notwithstanding that possession of the 
entire property dedicated has been delivered to the 

nerson nominated mutwalli. ... 

P In order to establish the existence of death-illness, 
there must be at least three conditions with regard 
to the .“ ness which has caused death namely 
fa) proximate danger of death, so that there m a 
preponderance of apprehension of death; (b) there 
must be some degree of subjective apprehension of 
death in the mind of the sick person; and (c) there 
must be some external indicia, such as inability 

to attend to ordinary avocations. 

Whether or not a particular illness confutes 
viarz.uL-maut is primarily a question of fact bu .it 
may sometimes be a mixed question of law and 
fact, for instance, where the question arises whether 
the facts found as to the physical condition of the 
deceased at the date of execution of the deed con- 
ftitute the essential elements of a. 
formulated by Muhammadan jurists C JjNm 
Kiiaton V . Mahomed Fakirdleah Mea, 34 C. L - 

; jvi Urde r—Accuted "L'last with the deceased-No 

Sed 

^ to give any explanation about the cause of the 
e d6 seld, that 

U ° h rr ed eemed in'^’crime, fhe accused was 

: kt t soli raft .vr;r« srn 

* Tvfo a f' 19*3 ) ?S ^3 < bY— WW fay me n t 

f debts of settlor out of rents and profits of 

rd nffenccs punishable with death 

Z °7®"f_Drnt4 sentence normal «ea<|»£«-Cr.m.nal 

:e p“c ednre Code (Act V of 1899;, ... 387 (5), 439- 

oti moated sentence-Reasons-Enhancement of sen. 

““ STa^offenlTpuniBhable with death, the extreme 

f'o is the normal sentence and the mitigated 

6d * 9 ° n L Q is the exception. Therefore, if the Judge 

3 J r * « not pass the death sentence, he must find 

d . e , r fhat there are really extenuating circumstances and 

'' lot merely an absence of aggravating circumstances. 

Miatence of some provocation is not enough 
no t The _exiat , e . o( P the mitigated sentence. 

T6n , tD Where a capital sentence should have been passed 
, ma \ Where f bufc a Be ntence of trans- 

tbe pertation for life was passed hwtead, after 9 months 
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the Chief Court found itself unable to enhance 
the sentence. LB Emperor v . Shwe Hu U, 11 
L. B. R. 323; 23 Cr. L. J. 437 613 

Oudh Estates Act (I of 1869), s. 2— 

Will, requirements of Family agreement embodying 

testamentary instructions — Family agreement , 

binding nature of—Construction of document — 

Document to be interp>eted as a whole — Interpreta- 
■j tion to be consistent. 

A Will aB defined by section 2 of the Oudh Estates 
Aot is a legal declaration of hiB intentions by a testator 
with respect to his estate which he desires to be carried 
into effect after his death. It has to be in writing and 
registered in the manner required by law. It need 
not be in any particular form. It must contain a 
declaration by the testator of his intention regard- 
ing the devolution of his estate after his death. 

In all cases the primary duty of a Court is to 
asoertain the true intention of the testator from an 
examination of the entire Will. The Court is in fact 
entitled to put itself into the testator’s chair and 
say what, having regard to the language used in the 
different olauses when read together, his intention 
was. 

If a consistent interpretation can be placed on all 
the clauses of a document it should be adopted in 
preference to any other which might lead to incon- 
Bistent results. 

A family settlement is binding on the parties 
thereto because the object of suoh settlement is the 
reconciliation of existing differences and the avoid- 
ance of future disputes. 

Three brothers K., M. and A. entered into a family 
agreement which recorded that they would have no 
power to make a gift or Will of their properties in 
favour of any person other than their children and 
wivesof equal status, (aulad waazwaj najib-ut-tarfainj 
that after they died their najib-ut-tarfain children 
and widows would be their heirs and representatives 
and that children and widows as were not najib-ut - 
tarfain would be entitled only to maintenance. But 
that if any of them died without najib-ut-tarfain 
issue, then their issue who were not najib-ut-tarfain 
would inherit. This agreement was duly signed 
and registered A. died childless and the question 
was whether the above agreement constituted a Will 
on the part of A, whether it was binding on all the 
brothers and if so what interest in A.'b property was 
taken by his najib-ut-tarfain widow : 

Held, (1) that the agreement constituted a valid 
Will on the part of A. as it satisfied all the require¬ 
ments of a Will under section 2 of the Oudh Estates 
Act to which the parties were’subject. 

(21 that by the family agreement all the brothers 
relinquished their rights of succession to eaoh other 
which they had under the Oudh Estates Act and 
that the agreement was binding on them as well as 
on all persons claiming through them; 

(8) that under the Will of A. his widow succeeded 
to his property absolutely with full power to 
bequeath it to any person she liked. O Muhammad 
Ya^ub Khan v. Muhammad Shahid Ali Khan 9 
O. L. J. ICO, 25 O. O. 21 


OllStcr —Exclusive possession—Erection of substan¬ 
tial building on joint property if conclusive evidence 
of ouster. 

The erection of a substantial building on joint 
property by one co-owner cannot be regarded as 
conclusive evidence of ouster. C Jaoannath 
Marwari v. Chandni Bibi. 34 0. L. J. 432 20 C W 
N. 65 31 

Paramsana rent, recovery of— Paramsana 

rent, what is—Suit for recovery whether lies in 
Revenue Court. 

A suit for arrears of paramsana rent lies in a 
Court of Revenue under section 108, clause 2 of 
the Oudh Rent Act in the same way as a suit for 
arrears of rent of any other kind payable in respect 
of a cultivatory holding. O Sat 1)ko v, Jai Nath. 
9 O. L. J. 141; 4 U. P- L. R. (J. C.) 43 808 

Pardah-nashin lady, dealings with— 

General rule, when not applicable. See Specific 
Relief Act, s. 25 19 


P^l*t performance, applicability of, equit¬ 
able doctrine of— Doctrine applicable whether right 

to claim specific performance was or was not 
subsisting. 

. In a 8 “ ifc f° r joint possession of land on declara¬ 
tion of title the defendant admitted that the land 
had fallen exclusively to the share of the plaintiff’s 
father but alleged that the latter had exchanged 
that land with the defendant and received from her 
another piece of land that had fallen to her 
share. The lower Appellate Court found the story 
of exchange to be true but held that without a regis¬ 
tered document the exchange was void : 

Held, that notwithstanding the absence of a 
registered document, on the equitable doctrine of 
part performance, the plaintiff as heir of her father 
could not question the validity of the exchange. 

That the doctrine was applicable without 
reference to the question whether the right to olaim 
specific performance was or was not subsisting. 
C Mehar Ali Khan v. Aroatannessa Bibi, >5 C. 
W. N. 905 ’ 267 

P&rtiCS to SUit— Transferee pendente lite, 
whether necessary party. 

A person in whose favour a conveyance is made of 
the suit properties pendente lite, is not a necessary 
party to the suit, and if, on his own application, he is 
joined as a party, and during the pendency of an 
appeal in the suit he dies, the fact that his heirs are 
not substituted in his place, is not a defect in the 
constitution of the appeal. Pat Bamrup Gir v. 
Lal Chand Marwari, 3 P. L. T. 352 401 

**t f t i O n — Parties, necessa ry — Co-owners — Co¬ 
sharers Mortgagee with possession, whether necessary 
party—— Locus standi to object to correctness of 
partition proceedings — Partition , effect of—Land in 
possession of one co-sharer before partition allotted 
to another co-sharer—Adverse possession of co-sharer 
in possession, when begins. 

Only owners and co-sharers are necessary parties 
to a partition proceeding. A mortgagee with 
possession is in no sense an owner or a co-sharer 
and therefore is not a necessary party and con¬ 
sequently has no locus standi to object to the 
correctness of a partition proceeding. 

Whatever may have been the rights of parties 
to a partition proceeding before the partition of 
land, the partition creates new rights. Therefor® 
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_ Stlit bv co-sharers for doolaration that 

partition is against terms of 

?£Js see tr r r 

claim partition— -Maintenance, agreement to r<M»t . 

whether bars claim . _ har0r in a joint 

The widow of a deoease^ p^ion. 

holding has a - tat “ t ° ■ y ° nce ft( r rec d to receive a 
. The more fact that she once ^ c0 . s harers 

certain amount as mam debar hor for aU 

of her deceased hushtndjoaui ^ ho , ding 

Saonn SU.OH. 

Partition dccrec-Exe^ion by P^ inhflr 

^ of a 

Plaintiff obtained a decree ^ Commissioner 

house, and applied for ex . - ‘ Q £ j t but before 
waa appointed to " ^feportthe house was 

burnt down ^to&M ‘° dr ° P 

"SSffi S-ki Jjssr12 SSK 

the execution proceeding^ C „ 0N1LAL u. Mulch and, 
might be partitioned. B Chumlal 4 j 7 

24 Bom. L. R. 440 ... 


Patent medicine, Ration J-Snu ^ 
^T^^roteetion of Court , rohen to le 

I'Tustomer is. generally and 

guided by first »®P r fop in j un ction against the 
Consequently in a su . j a bsi and general 

imitation of a “^‘"elsider the number of 

get-up, the true test is to poin ts of difference, 

similarities, not to calcu a e £ nd ther0 whic b ar0 
Minor points of distm . ner » fl e y 0 on first sight, 

not likely to attract a customers ey 

Bhould not be magnified. pofc a3Sist ia the 

Though a Court of > where a particular 

perpetration of a * ra ^’ t 7 be ’ fraU datent, forbidden 
business cannot be shown to **r»u interC 3t, the 
by law or even harmful^totn ftnd patent 

person whose trade « to its protection A 


person whose trade 18 . J 5 fco i ts protection. 

Sight infringed is entitled ^ P A ^ j 

Ohetarpal Sharma u Jaoan^ath ^ 353 

6 *7; * TJ. P- L. R <A.) £ property-Junior 

Pattams, (aldy-^inLance, right 

T^roZriSZof P Vm property /or pr.ruto 

Z^lnsoVl 

in Malabar. But , lt * nartakes Q f the nature of a 
dignity, but rather‘ is conferred by the 

religious office. Tho . h h the y a re by custom 

2 SSK ^& A sUe r of the a^ntbana 


Pattams— concid. 

family, yet on the non-existence of any such mem- 
ber they can bestow it on any body they like. 

Junior members of the family of a pattern holder 
cannot claim maintenance out of ths patten 

Pr per * Spencer, J.-The pattam properties being prop¬ 
erties attached to a religious office any agreement 
by the pattam to appropriate them for private pur- 
by ? illegal m Naga Raja u. Karnanthaia 
B°ellaLA, * 4°l” M. L. J- 340; 14 L. W. 310; 1193M 
M. W. N. 626; 45 M. 62 

Penal Code (Act XLV of I860), 

cq I 16 161, 107— Public servant—Illegal 

a ratification — Abetment—Offer — Instigation-Offer - 
9 ing m oney for charities in which publtc servant 

interested. 

The accused called on C. t a Municipal Comrais. 
sioner, to express acknowledgments for the with- 
drawal of objections against a building which a 
cousin of his wished to erect. In the course of 
the conversation the accused enquired if he 
should put in a tender for some cement about 
which the Municipality had advertised, re- 
marking that it was no good putting in a tender 
unless one had influence. After this the accused 
8aid to C. “ when shall I see you again C. replied 
that there was no need. The accused again said 
“shall I see you here or elsewhere. C. said,. what 
about.” Accused said, about that Rs. 6/ 00 C . 

pnnuired ‘ what Rs 6,C00.” Accused replied, my 
Swishes to give you Fs. 6,000.” 0. became 

suspicious and called a colleague K. who was in the 
adio nio K room and told him that the accused had 
Offered him a bribe. The accused in the presence 
„f the colleague admitted that he offered the money 
nn behalf of his cousin. When asked to leave the 
Office he accused was profuse in his apologies and 

withdrew. The accused was charged 

under section 11H, Indian Penal Code, for the abet- 
meet 0 ?““ offence under section 161. He stated in 
,™ defence that the sum offered was for certain 
charities in which C. was interested, and that C. 
did not allow him to make himself clear As a 
matter of fact C. was interested in certain chanties 
“ d had requested many gentlemen to subscribe to 
them- The accused was acquitted at the trial. 

The Government appealed: 

Held, per Shah. J. ID that the appeal failed and 
*he accused was rightly acquitted as the convorsa- 
r?® did not amount to an offer, nor did it amount 
loan instigation within the meaning of section 107 
he Indian Penal Code; 

.2 that even assuming that the words amounted 
t„ an instigation within the meaning of section 107 
f Indian Renal Code the question was whether 
i*t was for doing any thing which if done would be 
nunhihable under section 10), Indian Penal Code, 
S f f hfl sum which the cousin was to pay could have 
bU fPTence only to the objections against the build- 
already withdrawn and could not refer to any 
future act such as the tender with which the cousin 

^aTthat Although the explanation of the accused 
that the sum was meant for chanties in which C. 
th interested was undoubtedly open to criticism, 
Wft Jhe inference suggested by what happened at the 
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interview was equivocal and the explanation put 
forward by the accused was reasonably possible, 
the theory of innocence could not be said to have 
baen sufficiently negatived by the prosecution; 

(4) that no inference could be drawn againet the 
accused from his omission to mention that the sum 
was meant for charities when C. called in K. and told 
him that he had been offered a bribe as in suoh a 
position some persons may act with coolness while 
others may not be able to do so. 

Per Macleod, C. J. —That the words “my cousin 
wishes to give you Rs. 6,000,” did not legally 
amount to an offer, but they indicated a state of 
mind on the part of the cousin that, if asked, he 
might give the sura, that the words were an instiga¬ 
tion stimulating C. towards making an attempt 
to get the amount and that even if it was assumed 
that the accused was instigating C. to get the 
sum for one of his funds, that would amount to 
no more than a mitigation of the offence since 
under section 161 gratification was not restricted to 
pecuniary gratification or to gratification estimable 
in money. 

The distinction between offer and invitation to 
offer is well-recognised in the law of contract and 
there is no reason why the same should not be 
observed in a criminal case if the solo question is 
whether an offer has been made or not. 

[In view of the fact that Shah, J. acquitted the 
accused, His Lordship refrained from expressing an 
opinion on the question whether the appeal should 
be allowed or not.— Ed.'] B Emperor v. Amirctddin 
Salerhoy, 24 Bom. L R. 634; 23 Cr. L. J. 466 8 1 8 
’ SS« 147* 333 — Rioting — Assaulting and 

obstructing public servant—Separate conductions, 

legality of — Identification — Presumption—Evidence 

Act (I of 187 2), s. Ill ill. (e). 

Several persons were convicted under section 147 
of the Penal Code of rioting with a view to attacking 
and obstructing the Police in the discharge of 
their duties and were also convicted under section 
333 of the Code of the substantive offence of so 
attacking and obstructing them : 

Ifeld, that both convictions could not stand and 
that the conviction under section 147 must be set 
aside. 

Although it has to be presumed under section 114 
illustration (e) of the Evidence Aot that every 
official act is properly performed, yet this pre¬ 
sumption is hardly sufficient to satisfy a Court that 
such precautions have been taken at an identification 
as to render it truly valuable. L Kallu v. Emperor 23 
Cr. L. J. 449; 4 L. L .T. 448;_4 U. P. L. tt. (L.) 95 72 | 

■ — SS> 147* 355 —Offences committed in 

same transaction—Separate sentences, legality of. 

In order to carry out a sentence imposed by a 
private panchayat upon the complainant, the accused 
blackened the complainant’s face and made him ride 
a donkey round the village. They were convicted 
of offences under seotions 147 and 365 of the Penal 
Code and separate sentences were awarded in res¬ 
pect of each offence : 

Held, that the acts committed by the acoused 
formed part of the same transaction and that, there¬ 
fore, separate convictions and separate sentences 
under seotion 147 and section 366 were illegal. L. 

Karam Singh v. Emperor, 29 Or. L. J. 467 729 


Penal Code— contd. 

--s. 183, elements of—Direction for prose- 

cution —Prima facie case. 

A Court in giving directions for the proseoution 
under section 188, Penal Code, is bound to find 
that there was a prima facie case with respect 
to all the elements, which are essential to con- 
stitute the offence with respect to which the order 
under section 476 of the Criminal Procedure Code 
is passed. An order whioh does not set forth all 
the elements of an offence covered by it is, therefore, 
without jurisdiction. Pat Parmeshwar Rai r. 
Emperor, 3 P. L. T. 268: (1922) Pat. 204; 4 U. P. L. 
H. (Pat.) 34; 23 Cr. L. J. 381 205 

■ ■— S. 188 —Criminal Procedure Code (Act V 
of 1898), .•*. 144, order under , legality of, whether 
can be questioned- 

The mere fact that an application to revise an 
order under section 144, Criminal Procedure Code, 
was rejected by the High Court on the ground that 
when the application was made, the period of the 
order had elapsed, would not preclude a Magistrate 
in a trial, under section 188 of the Penal Code, 
from questioning the legality of the order under 
section 144 of the Criminal Procedure Code. Q 
J iaratdin Mohammad v. Emperor, 34 C. L. J. 678: 
23 Cr. L. J. 376 200 

-S. 193 —Contradictory statements before 

tioo Magistrates—Sanction to prosecute—Proper 
Court—Criminal Procedure Code (Act V of 1898), 
s. 195, cl. 7/a;. 

Where a witness makes contradictory statements 
in the Courts of two Magistrates, the Court com¬ 
petent to grant sanction for his prosecution under 
section JIM, Penal Code, is the Court to which 
both the said Courts are subordinate. 

For the purpose of a sanction to prosecute a wit¬ 
ness under section 193, Penal Code, the Court of a 
Magistrate of the Second Class, is subordinate to 
the District Magistrate and not to the Sessions 
Judge. L Waryam Singh v. Emperor, 3 L. L. J 689: 
23 Cr. L J. 466 817 

— 1 ■ S« 295 —Damage to mosque by placing 
rafters of house in walls thereof—Absence of 
knowledge of damage or insult to Muhammadan 
religion — Offence. 

When a person in re-building his house has no idea 
that he is likely to do damage to the walls of a 
mosque by placing the ends of his rafters thereon, or 
without knowledge that such damage was likely to 
result, as would be considered by Muhammadans, 
as an insult to their religion, his conviction Hnder 
seotion 296 of the Penal Code, is not justified. L* 
Sohana Ram v. Emperor, 3 J . L. J. 247; 23 Cr L. J. 
426 586 

- S. 361 —Minor brother—Complaint for 

kidnapping of sister, 

A minor brother cannot be the guardian of his 
sister, and, consequently, cannot lodge a complaint 
for kidnapping under section 361 of the Penal Code. 

L Kabcra v. Mam Baj, 3 L. L. J. 588» 23 Cb. L. J. 
479 S31 

-SS. 365* 394 — Abduction— Intention-— 

Inference—Robbery and abduction—Separate convic¬ 
tions. 

The intent with which a woman is abducted or 
kidnapped is more or Jess a matter of inference* 
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There may be some cases in which the matter is 
capable of direct proof, but very generally 
one has to infer from the circumstances of the 
case and the subsequent conduct of the accused 
as to what was the intention with which the kidnap¬ 
ping or the abduction had been brought about. 
In such cases it is for the accused to explain 
away the incriminating circumstances and to prove 
that he had no improper or sinister object in view. 

Where a woman going peaceably with her hus¬ 
band on the road is robbed of her ornaments and 
then carried off to a distant village and is kept 
confined in a house to which no other person could 
have access except the accused, the only inference 
that is possible is that she was carried off with the 
object that she may be forced or seduced to illicit 
intercourse, and it is for the accused to prove that 
they had some other object in view. 

Where a woman is first robbed of her ornaments 
and is then carried off, the abduction although 
immediately following the robbery is no part of 
that offence, it not being necessary to complete the 
offence of robbery that the woman should also be 
abducted. In such a case separate convictions and 
sentences of the accused under the two offences are 
right and proper. L Chanda Si v gh v. Emperor, 
8 L. L. J. 574; 23 Cr. L. J. 469 741 

-— S. 376— Rape—Conviction based solely on 

evidence of woman raped , whether justified. 

In cases of rape, where the prosecution, evidence 
Is not sufficiently strong to warrant a conviction, it is 
unsafe to convict merely on the accusation of the 
woman who has been raped, 1* Kanshi 
Emperor, 23 Or. L. J. 475 827 

■ . . £• 379 —Theft—Crops sown in another’s 

field—Removal by latter—Offence. 

A person who outs and takes away crops sown y 
another, is guilty of theft. The fact that the crops in 
question stood upon fields in the cultivatory posses¬ 
sion of the person removing them and were sown 
there without any right is of no consequence. A 
Muhammad Ata v. Emperor, 19 A. L. J. 1961; 23 '5: 

L. J, 402 „ . 4 7 8 

-S. 403, Expl. (2 )—Derelict ammal— 

Possession — Misappropriation—Duty of finder oj 

property. . . 

A person who takes possession of a derelict a “ ima 
Of which no owner can be discovered, is not gui y o 
any offence, and cannot be convicted of an o enco 
Under section 403 of the Penal Code. ,. 

A person, finding a property of which, from 
nature of it, there must be an owner, must taRe 
Reasonable care of it and endeavour to find out tfie 
Owner; but he is not bound to adopt extraordinary 
means for the discovery; nor is he bound to be on 
of pooket in discovering the owner by means o 
advertisement. Pat Sarajul Ha^ue v. Emperor, 

28 Ob. L. J. 401 ^ J*** 

--3. 41 I —Receiving stolen property-Father 

Convicted —Son living in house, conviction °b 
A father and son were living in the same house. 
After the conviction of the father under section 4ti, 
Ihdlan Penal Code, the son was challaned and con¬ 
victed under the same section on the same groan. s 
bttt there was nothing to show that he was in 
possession of property which he knew or ha 


Penal Code —contd. 

reason to believe was stolen excjpt that ho had said 
to the Police that there was no stolen property in 
the house : 

Held, that the conviction could not be sustained, 
O Emperor t\ Farrukh Hussain, 24 O. C. 2P4: 
23 Cr L. J. 428 588 

-S. 41 I— Stolen property, possession of — 

Possession of wife , whether possession of husband. 
Acoused with several other male3 and females lived 
in a house as a joint family During his absence 
from the house, a locked box containing stolen prop¬ 
erty was found therein, whose key wa9 produced 
by accused’s wife Accused was convicted under 
seotion 411 of the Penal Code: 

Held, that although the possession of a wife would 
frequently be the possession of the husband, yet this 
could not be presumed per se in every case: there 
must be something to connect the husband with the 
possession more than the mero fact that he is the 
husband, and that, in this case, the conclusion that 
the husband was in possession could not be 
justified. A Khushi Ram v. Emperor, 20 A. T. 
162; 4 U. P. L. R. (A. ) 14; 23 Cr. L. J. 3*6 338 

. —-SS» 415, 420 — Cheating — Fraudulent 

intention —“Property," meaning of — Certificate 
obtained by making false representations — Certificate, 
if “property.” 

A practically conclusive test of the fraudulent 
character of a deception for criminal purposes is 
this : Did the author of the deceit derive any ad¬ 
vantage from it which could not have been had 
if the truth had been known ? 

Whether an article is or is not "property’' 
within the meaning ot section 420, Indian Penal 
Code does not depend upon its possessing a money 
or market value. If it has some special value for 
the person or persons concerned, it is "property,” 
even though its value cannot be measured in money. 

A certificate for having passed an examination 
is "property” within the meaning of section 415, 
Indian Penal Code. 

Where a person by representing himself to be 
another obtains from an Inspector of Schools a 
certificate testifying to his having passed a certain 
examination, when, in fact, he had not passed that 
examination, he commits the offence of cheating 
punishable under seotion 420 of the Penal Code* 
l\l Local Government v. Ganga Ram, 18 N. L. R. 6?j 

23 Cr. L. J. 448 . 6 * 9 

_g, 417 —Cheating—Offence committed at 

one place—Loss oansed at another place—Jurisdic¬ 
tion. Bee Criminal Procedure Code, s. 177 623 

__ gg- 417, 420 —Conviction under s. 4l7 

—Offence disclosed under s. 420 —Magistrate, second 
Class, jurisdiction of, to try case. 

Complainant, while under the influence of liquor 
administered to him by the accused, was induced to 
aign a document purporting to be a bond evidencing 
a loan of money but which, in reality, was a deed 
divorcing his wife : accused were convicted by a 
Magistrate of the Second Class of an offence under 
section 4i7 of the Penal Code: On revision: 

Held that the offenoo charged fell within tho 
purview of section 420 and not section 417 of the 
Penal Code, and oon«equ entl y the Trying Magi*« 
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trate had no jurisdiction to enquire into or try the 
case. L Bakhtawar Singh v. Emperor, 3 L _Tj. J. 
283; 23 Cr. L, J. 428 


-S. 447 —Criminal trespass—Possession, 

finding as to. See Criminal Procedure Code, 


s. 342 


- SS. 494, 497, 493. 


616 

See Criminal 


Procedure Code, s. 199 _ - 

S» 499 — Defamation—Imputations against 


persons who cannot be identified—Printing unfounded 
rumours —Good faith—Journalistic duties. 

A defamatory statement to be actionable must 
contain an imputation concerning some particular 
person or persons whose identity can be 
established. An imputation against an Association 
or collection of persons jointly may amount to 
defamation within the meaning of section 499, Indian 
Penal Code, but it must be an imputation 
capable of being brought home to a particular 
individual or collection of individuals as such. 

It is unnecessary that the person whose conduct is 
called in question should be described by name. It 
is sufficient if on the evidence it can be shown that 
the imputation was directed against a particular 
person or persons who can be identified. The rule is 
that if the words used contain no reflection upon a 
particular individual or individuals but may equally 
well apply to others, although belonging to the same 
class, an action will not lie. 

To publish, without regard to the feelings of those 
against whom it is directed, every foul rumour that 
may be reported to him, cannot be justified by any 
recognised standard of editorial duty, specially 
in a case where the untruth of the rumour could 
easily have been established by a few simple enquiries 
on the spot The Editor in such a case neither acts 
in “good faith” nor for the “public good.” Pat 
Government Advocate v. Gopabandhu Das, 3 P. L, 
T. 209; (1922) Fat. I )7t 4 U. P. L, R. (Pat.) 27 : 
23 Ca. L. J. 433 609 

499, Excep. (9), 500— 


Defamation —“Pichhlag” and "lawaris,” whether 
defamatory. See Criminal Procedure Code, 
s. 439 


Perpetuity, rule against — Lease—Covenant not 
to transfer without lessor’s permission. 

A covenant in a lease offends against the Rule of 
Perpetuity, when it provides that, if the lessee or any 
of his representatives intend to transfer the whole 
or any portion of the lease, the transfer would be 
made in favour of the lessors for proper price and that 
the lessee would not be able to transfer in favour 
of a third party without the lessor’s permission or 
wishes. C Swarna Kumar Ghose v. Prahlad 
Chandra Sarkhel, 23 C. W. N. 874 7 1 9 

Plaint, amendment of—Case ripe for judgment. 

See Civil Procedure Code, O. VI, r, 17 132 

Pl6a and issue, absence of—High Court, 
power of, to sot up new case. See Contract Act. 
ss. 247, 239 1 24 

Pleading'S —Suit for possession of mortgaged 
property —. Mortgage-bond challenged as fraudulent — 
fraud not proved — Amendment — Suit, whether can 
be converted into suit for redemption—‘Discretion of 
Court, 


Plead i ngs-concid. 

In the absence of special circumstances, a suit to 
recover possession of a plot of land on a declaration 
that a mortgage-bond was fraudulent, collusive and 
without consideration, when the case of fraud has 
failed, cannot be converted into a suit for redemption 
of the mortgage : but it may be so converted, in the 
discretion of the Court, if the mortgage is valid and 
binding and the circumstances of the case permit it. 

A plaintiff must ordinarily succeed on the case 
he has made in the plaint and, unless there are 
special circumstances, an action instituted for 
purposes absolutely inconsistent with redemption 
cannot properly be converted into an action to 
redeem, as it would in reality amount to the conver¬ 
sion of a suit of one character into a suit of another 
and inconsistent character. C N itya Gopal v, 

Ramsasi Roy 394 


, suit for—Defendant alleging sale — 
Sale found to be invalid—Title and ownership , 
proof of. 

Plaintiff sued to recover possession of land from 
defendants whom he described as trespassers j the 
defendants in reply asserted title under a deed of 
sale in their favour executed by the plaintiff’s guardian 
during his minority; plaintiff impugned the sale, 
and it was found that it was not for his benefit and 
was, therefore, not binding on him : 

Held, that the defendants having tailed to prove 
title, plaintiff should succeed without being asked to 
prove his own title to ownership. L Amar Chand 
v. Ram Rakha, 3 L. L. J. 402 941 

, suit for, on basis of dispossession — Dis- 


possession, what is —Evidence of definite acts of owner' 
ship adduced by both parties —Court, if can resort 
to any presumption as to title—Limitation Act (IX of 
190^1, Sch. I, Art . 142. 

There is no dispossession unless there is ter¬ 
mination of the possession of the rightful owner 
followed by the actual possession of another. 

Wherein a suit for recovery of possession of land, 
each of the parties to the suit sets up the exercise 
of some definite acts of ownership over the land, 
the Court must decide the case upon the evidence 
adduced by the parties without resorting to any 
presumption as to title. C Behari Lal ^ ANI *Le 
Nriyananda Ghose 1005 

-, suit for , on ground of dispossession—Oral 

evidence given by both parties unsatisfactory-- 
Court , whether competent to look into other cir¬ 
cumstances, probabilities and presumptions as to 
title and possession—Limitation Act (IX of 1903 ), 
Sch, l, Arts, 142, 144. 

In a suit for possession of immoveable prop¬ 
erty on the allegation that the plaintiff, while in 
possession of the property was dispossessed by 
the defendant, if oral evidence of possession is 
given on both sides but the Court finds b oma 
difficulty in arriving at a conclusion upon tha 
evidence, or does not consider the evidence a - 
together satisfactory, it is not^ precluded from 
taking into account the other circumstances, pro* 
babilities and presumptions that may anse m e 
case in regard to possession and title. Sue a 
case is not one in which there is »° 
or where the evidence is valueless. Pelt Tia» 

v . Mulchand Sahu, 3 P. I*. T. 460 fWM 
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Possession— oonotd. 

: suit for—Plaintiff to establish. title- 

1 Defendant's failure to prove title cannot affect 

' In a suit for recovery of possession of a land.on 

declaration of title it is for the plaintiff t0 e8t * bll fJ 

his title to the land and if h ® ? a ' 18 ?° 80 ^ 

failure of the defendant to establish his title cannot 

affeot the position. C Abdul Aziz v. Amir 

___ without title—Interest good against all 

world except true owner, , , , 

t A person in possession, whether lawful or not, 

has an interest in the property which is good_ajrainst 

all the world except the true owner. I- Sidhu v. 

Dhanra, 2 L. L. J. 271 

PraCtlCC —Criminal appeal before Sessions Judge 
— Case triable by Semens Court-Comm.ttment 
1 When a Sessions Judge on appeal finds 
that the case against the accused is in 
reality one triable by a Court of Session it is 
not open to him to modify the charge and alter 
the sentence. The proper course for hun j to 
direct'that the accused be committed fai tii 
the Court of Session on the new charge. A Hasan 
^aza v Emperor, 20 A. L. J. 568; 23 Cr. L. J^| 

—Patna H^gh Court, whether bound to follow 

^he^Patna^Hi’gh Court is not bound to follow 
slavishly the decisions of the Calcutta High Court or 
of. any other High Court Hat Amrit Lal £ 
Murliphar, 3 P. L. T. 4 2 , ( r 922- Pat 22 * 538 

Pre-emption— Agricultural land — j***-j^ 

, Pre-emption Acts (II of 1905; and (I of 1913; 

: Right to pre-empt. . ,, « . h fhft 

On a sale of agricultural land in the Pnn]ab, the 

right to pre-empt is open to every one of the 

vendor’s heirs, the preferential right among them 

being determined according to the order of soccea- 

sjon. PC Sabz Ah Khan v Kh*« Muhammad 

Khan, AO M. L. T. 237, 20 A. h- J. 427; 3 L. 41. 7 
P, W, E. 1922; 85 0. h. J. 61* 43 M. L. 3 - 
4 U. P. L. R. IP. 0.) 39; IP L. E. 1922 H 

__ Hindu Lav— Joint family—Sale by father- 

Necessity — Son, whether can pre-empt. . . 

The sons in a joint Hindu family cannot maintain 
a suit to pre-empt a sale of joint family property 
made by the father as managing member of the 
family and which is not alleged to be otherwise 
than or necessity. L Sukha Ram u. Kotu R^m 

/ f 

f* •• 

-i-—— Mortgagee pre-emptor — Acceptance of 

mortgage-money from vendee Delay in tns 1 
of pre-emption suit — Waiver. 

‘ The mere acceptance of the mortgage-money *7 a 
mortgagee from the vendee of the equity of redemp- 
Ss^Srhis omission at the time to express a desire 
to purchase the property does not amount to a 
waiver of hie right to olaim pre-emption. 

• .V: .. • • _ . « t - . 
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Pre-emption— centa. 


A pre-emptor is allowed by the law twelve 
months to make up his mind whether he 
or not, and any delay in suing is 
ri4ed that the suit ia within the period of limi 

L Imam Dir v. Jaw; 4 1, L. J. 204 



. -— Nor-compliance with decree—Appeal. 

N’on-compHance with a decree for pre-emption i9 
not fital to the further prosecution by the^pre- 
emptor of an appeal auainst the decree L Muham¬ 
mad Khan r. Ghulam Q\*i R, 4 U l, J. - 97 
_ _ Non-Muhammadans - Lex loci— Personal 

law-Non-Muhammadan of Delhi owning property 
in Bihar-Sale—Right of pre-emption.. . 

The Muhammadan Law of pre emption exists in 
certain parts of India as a lex loci where both 
Muhammadans and non-Muhammadans are entitled 
under it to claim the right of pre-emption. But 
nowhere has it been adopted as the peraanal 
law of non-Muhammadans, and thus isi not 
carried ontside the locality in which it ob arns. 
Therefore if a non-Muhammadan, who is by custom 
amenable’to the law of pre-emption in »P»rt‘O t dar 
locality, is the owner of a property in a ?“ 9 
locality, where a similar custom exists, he is not 
amenable to the custom m the new locality, for, 
although it is a similar custom, it is not the same 
custom to which ho has become amenable by 
reason of the fact that he is a native of oi 
domiciled in a particular locality. Consequently, 
"-Muhammadan of Delhi is not bound by he 
custom of pre-emption which exists in Bihar, 
although a custom of pre-emption exists also among 
non-Muhammadan, of Delhi. In other word., the 
i r bv ft non*Muhammadan in Bihar 

doe 8 . n 0 r°?ve y ri.e 7 to a right of pre-emption if 
does not o .jAUpr a native of or domiciled 

in°Bihar° r Pat Fazal Karim v. Bibi Fatmatul 

K ^t- 3 Omislion^to claim vhole land sold- 

Accidental mistake— Amendment of plamt 

If in a suit for pre-emption the plaintiff inten. 
,' j, v flU6S f or less land than is covered by the 

8a le he Cental and relates 

Sy"to the description of the property the pre- 
: m oiwavs allowed to amend his olaim. If, of 

emptor is always aim ^ error when it ia 

pointed out to him be will be held to have forfeited 

h >r • to h ^^ 

HaabmJChax; Kaha Ba^ afler . ntMul . m 

■* Transferee whether can set up superior right 
7^l^n-Ue pendena, doctrine of, appU. 

Wh«e "after the in.titution of a .nit for pre- 

W “" e !v e yendee transfers the property in 
omption ^ oh bufc th0 tran8 f er , a not 

dl !5« t in recognition^ the superior right of pre- 
mad f. U the* transferee, the doctrine of Us pendens 
eruption o oanno t plead his superior right 

-war to the Pontiff’. claim. ^ 

“ R-n. Mauhah Mat^ t «*M» 

certain ,eriod-Period, 

- Paimmt °: :ZZ iB JZ adecree on con- 

WhCr ®f “ pLing in Court the purohase-money 
dition of py ® j j an( j the Court closei the 

^ Cl«ed till after the 



1074 


INDIAN OASES. 


[ 193 ? 


Pre-emption — concld. 


P r o m i sso ry- n o te-^comci d. 


expiry of the period allowed, payment on the day 
the Court re-opens is a sufficient compliance with 
the decree. 

Obiter .— When apre-emptor isgiven adecree on con* 
dition of paying the purchase-money within a cer¬ 
tain period, and the Courtis open during the earlier 
part of that period hut closed during the latter part, 
payment on the day the Court re.opens is not a suffi¬ 
cient compliance with the decree. I« Himmux v. 

Fauja, 3 L. L. J. 310 7 72 

Presidency Towns Insolvency Act 

(III Of I 909), S« I 7 no bar to creditor's right 
to institute suit. 

Section 17 of the Presidency Towns Insolvency 
Act is not a bar absolute to the creditor’s right to 
institute a suit unless the institution of a suit has 
been stayed by an injunction or order The creditor, 
therefore, cannot claim a deduction of time, during 
which the insolvency was pending, in computing 
the period of limitation in any suit brought by him 
after the insolvency proceedings are quashed. 
B Sidhraj Biiojraj v, Alli Haji, 24 Bom. L. K. 509 

757 

Principal and agrent— Agent acting for 

foreign principal—Personal liability of agent— 
Presumption — Time of essence of contract. See 
Contract Act, s. 230 (1) 157 

Probate and Administration Act 

(V Of I 83 1 ), S. S2 —Executors—Power to act 
alone—Direction in the Will — "Several” meaning 
of—Renewal ef barred debt — Executor, competencu 

. 

Under section 92 of the Probate and Administra¬ 
tion Act, two out of three executors are competent 
t 9 act alone unless the Will contains “a direction 
to the contrary.” 

The word “several” in section 92 of the Act does 
not mean “possessing powers to act severally ” This 
meanipg is inconsistent with the use of the word in 
ordinary parlance 

An executor is competent to renew a barred debt. 
Probate and Administration Act should not be read 
as superseding the previous law, merely because it 
silent on this point. Alamcri Sitaramaswami 
v. Raghayacharyulu Yenkaata, 42 M. L. J. C 59- 
33 M. L. T. 344; 16 L. vv. 62 | o4 

Procedure — Evidence—Court, if can refer to 
documents other than those on record without hearing 
parties. 

No Court has a right to look at any document or 
any papers other than those on the record without 
giving the parties to the suit an opportunity of 
being heard and of making their submission with 
regard to what is contained in documents outside 
the record to which the Judge desires to refer. 

If it becomes necessary to refer to matters other 
than those on the record in accordance with the 
provisions in that behalf contained in the Code of 
Civil Procedure, reference to such evidence mast 
only be made in the presence of the parties and 
after hearing them upon the evidence. C Altap 
4li Choudhurt v Jarina Bibi 87 I 

Promlsspry-note signed by me.iber of 
Company — Company, liability of. 

A promissory-note was written on paper on which 
y^as printed the namp of a Company, and there was 


in addition on the paper a rubber stamp impression 
of the < ompany: the note was passed in lieu of the 
balance due on account of certain machinery pur¬ 
chased for the Company, and was signed “T. N. .Toshi 
for oshi Patwardhan & o., Secretaries, Treasurers 
and Agents”: 

Held , that the promissory-note was drawn on 
behalf of the Company, and that the Company was 
liable for the amount thereof *•' Poona Chitra- 
shala Steam Press v. Gajanax Industrial & 
Trading Co, 2» Bom. . R. 5;- 941 

-, suit on — Consideration —Onus— Defendant, 

when entitled to succeed without proving want of 
consideration. 


The ordinary rule is that in a claim to recover 
money lent, the defendant must prove absence of’ 
consideration if that is his case. 

But in a case where consideration is denied in 
the written statement and the plaintiff goes into 
the witness-box, and the result of his cross* 
examination is such that he fails to establish the 
point which he set out to make, namely, that he 
gave the consideration and the Court is thus, 
satisfied that he did not give the consideration, 
the defendant can avail himself of that and has a 
right to a decree. A Muhammad Shafi Khan v. 
Muhammad Moazzau Ali Khan, 4 U. P. L. B. (A.) 

46 684 

Prosecution, failure of, to appreciate motive, 
effect of See Evidence Act ^43 

Provincial Insolvency *-,ct (III of 

I 90 7 )9 SS. 14, I 5 -<-Provincial Insolvency Act 
(V of 192(1 J, ss. K», 24 —Application to be adjudged 
insolvent—True and full disclosure of property, 
inquiry as to, whether can be made at adjudication. 

An issue whether a petitioner to be adjudged 
insolvent has made a true and full disclosure of his 
property is not pertinent at an inquiry under 
seotion of the ‘ rovincial Insolvency Act III of 
■907 provided he has given the particulars required 
with regard to his property, as it is not until after 
the adjudication that it can be ascertained whether 
the petitioner has mode a true and fall disclosure,, 
B Laxmi Bank, > d v. Kamchandara Naratan Apt*, 

24 Bom. ... R ; < B i o7 238 

■- SS. 16, 28— Insolvent tenant — Rente due 
after adjudication, whether provable under the Act — 
Suit for recovery with leave of Insolvency Court, 


whether maintainable. 

Where, after a tenant is adjudged insolvent, his. 
•ent falls into arrears, the arrears of rent so, do* 
tand on the same footing aa a debt or liability in*, 
mrred after the order of adjudication and do not 
institute a debt provable under the Provincial 
naolvency Act, beoause the obligation or liabjjity 
o pay the arrears did not arise till after the 
A judication was made. A suit,, therefore,, to 
eoover such arrears is maintainable without, the 
eave of the Insolvency Court. O Kua* 

■>al V. Kalka, 90 L.J j 67 549 

Provincial Insolvency Act (V- of 
1920;, ss. 5« 75 (3>- 

of, to grant review—Appeal from order granting 
review—High Court when will interfere _ . , 

A District J udge acting under the Provincial lHWr 
A,** nowap fca review his [own. order,, 
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Provincial Insolvency Act-concid. 

because section 5 of that Act gives a District Judge, 
when sitting as an Appellate Court, the same powers 
under the Code of Civil Procedure which he would 
have had if he had been sitting to hear an ordinary 

Though an appeal lies to the High Court under 
8eotion75 (3i of the Provincial Insolvency Act, troin 
an order granting a review of judgment, yet the 
O.urt in dealing with such an appeal should be 
gaided by the principles laid down in the Civil Pro¬ 
cedure Code. A Munnu Lal v 
20 A. L. J. 517; 4 U. P L. R V A.) 66. 44 A. 60d 317 

_ SS- 53, 75— Gift of money , whether 

'transfer'—Order under s. f».<— Appeal, second. 

A gift of money made by an insolvent a tew 
months before his being adjudged an insolvent to his 
mistress for the purpose of purchasing a motor car, 
amounts to a ‘transfer’ within the moaning of section 
63 of the Provincial Insolvency Act and is liable to 
be set aside under the provisions of that sectio , 
even though the subject-matter of the gi 

converted into a car. o 

•No second appe d lies from an order unde ^ e ^‘ 0 ° 
53 of the Provincial Insolvenov Act annulling a 
transfer. L Ilahi Jan v Hari Kishen Das DO 

Provincial Small Cause courts Act 

•(IX Of 1887), s. 25 —Jurisdiction No error 

of law -Interference by High Court, if en if 

A High Court will not interfere with a decree, , it n 
error of law has been committed by the Small 
• Cause Court within the meaning of section £ t 
Provincial Small Cause Courts Act. C Ba^ul 
Chandra Add^Abd™ Maxlkr ^ ^ ^ 

Court-Transfer to ordinary Court for esecuUon- 

Order m execution, whether appeala e. Cause 

ordinarily, the decree or order *rf aSm.U Cause 

Gdurt is final, under section of the Provinu ^ 

Cause Courts Act, but when such a. decw 

ferred to the ordinary Court forjmade 

were a decree made by f^VT^the same way as 
in execution are appealabl C i eure c 8 passed by 

orders made in the execution Q {? ^ civil 

that Court, although under aectl0 “ ' be barre d. 

Procedure * ode a second^FJT ^rasad MukhsrJEE, 
C JAM1N1PALA DEBIV. KARALI rRAbAL) g 

84 0. L.J V Art 35 (||)_Su»t for value 

• of>fruit removed from tree— Jurisdiction, o jec 
to, not taken in Trial Court, effec if, d frora 

A suit to recover the value 
**tree is excluded from the ©ogn d { u t0 

Cause Court by Art. *4 (W of ' > thp re- 
the Provincial Small Cause Courts Act, if 

inoval amounts to theft. iurisdiction is 

The fact that no objection as to' con . 
taken in the Trial Court, has not> the eff t 

ferHug a jurisdiction on ^‘^^Mohammad 
wk«did not poesesa. L Nabi Bikh 3^5 

Ali 9 <J L. 1j* J. 3b0 

'"Ruollc demand.” ct!on r.„d 

the **pubHc demand" mentioned “ “•* ° 7 , 

defined in section 8 , clause . I® va bletothe ol- 
of i ftohedale i includes a demand whaa 

l«!t& by tt person holding any interest m lana 


Public Demand— ccmcid. 

such demand is a condition of the use and enjoyment 
of the land. CJ Pratap Chandra Jana v. Secretary 
of State for India, 35 C. L. J. 304 375 

Public Demands Recovery Act (in 
of 1913), ss. 4,37. . . . 

It is not open to the Revenue Authorities to issue 
a supplemental certificate for the period covered by 
a certificate previously issued under section 4 of 
the Public Demands Recovery Act C Pratap 
Chandra Jana v. Secrbtary of State for I^dja^ 

Punjab Courts Act (XVIII of 1884), 

SS. 40, 70 (I), (a), (to)—Divisional Court 

confirming decree of lower Court—Revision to the 
Chief Court—Revision converted into appeal under 
s 70 —Punjab Courts Act I of 1912 passed before this 
conversion giving right of appeal—Appeal whether 

valid. . _ , 

A petition for revision, under section 70 1) (a) 
of the ■ unjab Courts Act XVIII of 188', was pre¬ 
sented to the Chief Court on 20th January 1»20. 
Before the petition came up for admission, that 
section was repealed by Act I of 19 l but the 
admitting udgo by a mere inadvertance and probably 

not hiving before his mind the Act l of 91 .admitted 

it as an appeal under clause i (b) of tho repealed 
section At the hearing of tho appeal it was objected 
that as tho power of converting a revision into a 
further appeal had been taken away by the new 
Act, tho order of tho Judge was made without 

Held ^that although the Act of 1912 had taken 
away from the hief ' ourt the power of converting 
a revision into a further appeal, yet under section 
4 .i of the Act of «•* , as amended by tho Act ot 
191 the petitioner had acquired an independent 
right of appeal then the appeal was admitted, and 
that as that right was subsisting on that date, the 
appeal could be treated as properly admitted under 
that section. L Jai Chand ». Shahaada, 1 L. L. J. 

lift 

Punjab Courts Act (VI of 1918), 

SS 41 (3)* 4+ — Appeal, second—Custom — 

Burden of proof Certificate, whether necessary— 
Refusal, erroneous , to grant certificate—Revision, 

if competent. # 

■lhe question of onus proband, in custom case 

cannot, be raised in second appeal without a cert.. 

floats under section 41 f3, of the Punjab Courts 

A °When an apolication for a certificate under section 
4 , 3 , of the Punjab Courts Act for filing a 

second appeal on the question of ona. probond. 

custom case is refused by a District Judge 
on the erroneons ground that no certificatei. 

a revision to the High Court from the 
order of refusal is competent on the ground that the 
District Judge has tailed to exercise the jurisdiction 

rested in him. L Nathu v Batan Singh 759 

Don lab Excise Ad (I °f 1914), 

58 59f 65, 78— Licensee of liquor-shop 

contravening rules as to keeping correct regisUre- 
Snten'e oj fine and order for forfeiture of liquor, 

Thfmere making of an # incorrectentry in tho 
registers, kept under rules framed under sections 58 
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Punjab Excise Act —concld. . 

and 59 of the Punjab Excise Act, is not an offence 
in itself. It is only a wilful contravention of any 
regulation made under sections 58 or 59 which is 
punishable under section 65 of the Act. 

An order directing forfeiture of liquor and empty 
bottles found in the shop is illegal and cannot be 
passed under section 78 of the Act. L Sundar Das 
v. Emperor, 3 L. L. J. 105, 23 Cb. L. J. 376 20 J 

Punjab Land Revenue Act (XVII of 

1887), s. 150 (2) (xvil). See Shamilat 

240 

Punjab Laws Act (IV of I872) f 

insolvency proceedings under, whether “suit”— Order, 
whether decree —Appeal. 

Insolvency proceedings under the special provi¬ 
sions of the Punjab Laws Act do not amount to a 
“suit*, as the term is used in section 13 of the Civil 
Procedure Code ; an order in such proceedings, 
therefore, is not a decree, and is, consequently, not 
appealable. L Hadha Kishen v. Madan Gopal, 
8 L. L. J. 338 794 

Punjab Limitation (Ancestral 
Land Alienation) Act (I of I900) 9 
Sch. I, Arts. I* 2 —Limitation Act (IX of 

1908,), Sch. I, Art. 144— Suit for possession by heir 
or reversioner—Object of Punjab Act—Suit barred 
before accrual of right to sue — Limitation—Particular 
provision, plaint to determine. 

An action to recover possession of ancestral land 
alienated by a male proprietor subject to the Custo¬ 
mary Law of the Punjab is governed by the pro¬ 
visions ofjthe Punjab Limitation (Ancestral Laud 
Alienation) Act, I of 1900, if the death of the 
alienor, which gives rise to the cause of notion for a 
suit for possession, takes place after the enforce¬ 
ment of the Act 

The whole Boheme of the Act makes it clear that 
the object of the \ egislature was to remove an 
uncertainty about titles to land by compelling the 
relatives of the male proprietors to impeach 
their alienations within a limited period, namely, 
twelve years from one of the dates specified 
therein. It was intended that the title of the alienee 
should be immune from attack, if the alienation in 
his favour was not contested within twelve years 
from the date mentioned in the third column of the 
schedule Art 2. which deals with a suit for 
possession, should be read with Art. I which pre¬ 
scribes the period of limitation for a suit for a 
declaratory decree, and the word ‘heir’ used in 
the former Article oonnotes the same person or 
persons as the expression “son or reversioner” in the 
latter Article. 

The word “heir” denotes a person who succeeds by 
descent to an estate of inheritance, and it is beyond 
doubt that as long as a proprietor is living be has no 
heir »he person impeaching his alienation and 
seeking »• declaratory decree cannot, therefore, be 
designated by the terra “heir” and is consequently 
described as “son or reversioner.” It is only after 
the death of the proprietor that the “son or rever. 
eioner” beeomee his heir. 

In order to determine whether an action is 
governed by a particular provision of the Law of 
Limitation the Court has only to peruse the plaint 
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Land Alienation) Act—conoid. 

and to decide whether upon the averments contained 
therein the olaim comes within that provision 
It is by no means a rare thing that a suit for 
possession is barred by limitation though the right 
to sue for possession has not yet accrued. L 
Ruldu Singh v. Sawal Singh, 8 L. 188 388 

Punjab Municipal Act (IIIof 1911>* 

s. 56(1) (b) — Well sunk by private person and 
dedicated to public, whether vests in Municipality. 

A well sunk as a charitable act by a private per¬ 
son and dedicated by him to the public must be 
regarded as a public place and vests in the Muni¬ 
cipality under section 56 (1) (b) of the Punjab 
Municipal Act. L Kishen Singh v. Mgni«ipal 
Committee, Amritsar, 4 L. L. J. 62 899 

Punjab Pre-emption Acts (II of 
1905) and (I Of I9I3)-Bight to pre¬ 
empt. See Pre-emption 264 

Punjab Pre-emption Act I of 

1913> f S. 3 (5j ta*. application of See 
Guardians and Wards Act, s 924 

■" r S. 7— Pre-emption — Custom — Proof — 

Fatehabad, Hissar District—Judgment based upon 
compromise, value of. 

The custom of pre emption does not exist in the 
town of Fatehabad in the Bi^ar District. 

A judgment based upon a compromise or con¬ 
cession, though of some probative force, cannot be 
placed on the same footing as one in which a custom 
was held to be proved or negatived after contest. 
L Pibbhu v. Tota, 3 L. 136; 20 P. W. R. 1922 7 I 

— S. 8(2)y Notification under —Retrospective 
effect—Pending suits. 

A Notification under section 8 (2) of the Punjab 
Pre-emption Act cannot have retrospective effect 
and does not affect suits pending at the date on 
which it is issued. 

General principles deduoible from the statutory 
provisions relating to pre-emption in the Punjab 
are in favour of the pre-emptor’s cause of action, 
after it has accrued, not being affeoted by any 
contingencies arising after the date of sale. L 
Mohindxr v Arur Singh, L 2«7 625 

- St I 4 —Agricultural land in Municipality, 

sale of — Non-agriculturist, whether can pre-empt. 
Although a non-agriculturist may bay land from-a 
member of an agricultural tribe without restriction 
in a Municipality, he cannot pre-empt a Bale of 
such land. L Lachman Singh v. Sundar Das, 3 L. 

L J. 430 816 

- s. 15 (c), secondly—“Patti * 

other sub-division,” meaning oj Taraf or patti 
created for purely fiscal purposes 
A taraf or patti of a village created at the time of 
Settlement for purely fiscal purposes, i e , for the 
purpose of convenience in collecting the land rere- 
nue, is not a patti or other sub-division, within the 
contemplation of section 15 (e), secondly, of the 
Punjab Pre-emption Act. L Uttam Chand v. 
Mehtab Singh 48 

■ - 8. 22 ( I ) — Deposit—Time limit—Duty ■ ef 

Court—Failure to fix time for deposit — Pre-emptors, 
position of 

Under section 22 i ’) of the Punjab Pfce-emption 
Act, it is. imperative for the Court to fix A^iime 
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Punjab Pre-emption Act, 1913— 

conoid, 

within which the deposit must be made, and if the 
Court fails to do so, and the pre-emptors do not 
nay in the deposit, they cannot be penalized for 
having disobeyed an order which was never made 
L Balmokand v. Lachuman Bai, 3 L. L 

Punjab Tenancy Act (XVI of 18 7), 

S. 50—Sale of proprietary lights to occupancy 

tenants—Sale set aside— Possession awarded to 
proprietor—Suit by tenants to establish occupancy 
rights, whether barred See Civil Procedure 
CoDK, SS. 11, EXPL. IV, 47 

Hallway Company— Common carrier— 

Goods, consignment of, for cam^e-Contracf naJure 
' of—Goods lost in transit— Railway Company, liability 

JLWhere goods are consigned to a Railway Company 
to be carried from one station to another the 
contract is that the goods should be carriedby 
nearest route If the Kailway Company, 10 suit th-i 
convenience, carry the goods by ano-her and on 
route, which offers far more opportunity foi loss to 

occur, they are bound to notify the consignor, so 

as to give him an opportunity of deciding whet ^ r 
he should sign the Risk Note in l*orm '* or not, and 
their failure to do so will render them liablei for any 
loss which may occur. B Vau J ahomkd H ogs 
G. I. P. Railway, 24 Bom. L. R. 3 »k oo 

- Risk’Note Form H—Contract to carry good, 

r4xk—Loss ofaoods—Compnay t> liability 


at oumer’s risk—Loss of goods— Compnay 

Thef U plttiiitiff delivered to the defeedant Com- 
pany at Nagpur fifty-seven bales of piece- oods 
to be conveyed from Nagpur to Amritsar and the 
defendant Company issued a Railway receipt for the 

^ bales to* the pfaintiffs The goods were b^ked 

under a Risk-Xote in Form H whereby the plamtiffB 

in consideration of the consignment being charged 

for at the special reduced or owners risk rates, 
agreed and undertook to hold the Railway Admims- 
tretion and all other Railway Administrations work 
ing in connection therewith, and also all other 

transport agents or carriers employe j , 

peotively, over whose Railways or by or.through 

whose transport agenoy or agen f rom 

might be carried in transit, harmless and freedom 

all responsibility for any loss, 8a j<i 

deterioration of or damage to all or any to > h 

consignment from any cause w a. more 

loss of the complete consignment or of one q 

complete packages forming p of the 

consignment, due either to the wiWnl g the 

Railway Administration or to tneit 

wilful neglect of its servants, transport agents, or 

carriers employed by them before dan ^ a„er 

transittho said Eaihvay or other ->way hnes 

working in connection therewit 7. . t tem 

transport agenoy or ageno.es employed by them 

respectively for carriage of the wh term 

of the said consignment, provided » ; nc ludo 
“wilful neglect** should not be held to “elude 

fire, robbery from a run“ in g wftggon was 
unforeseen avenfc or accident. The 8 Kasrnur 
sealed and remained for 30 hours in h G 8 
goods yard. The seal bore the dsonption. i ■ • • 
The goods were carried over the Railwsy 


Railway Company- concld, 

defendant Company from Nagpur to Delhi, then 
over the Railway of the East India Railway Com¬ 
pany from Delhi to Umballa, and lastly over the 
Railway of the North-Western Railway Company 
from Umballa to Amritsar. The goods arrived at 
Amritsar and the unloading clerk at Amritsar noticed 
that the seal on one side bore the inscription X G. P. 
in large characters without any figure, and that 3 out 
of 57 bales were missing Consequently only 
fifty-four out of the fifty-seven bales wore delivered 
to the plaintiffs’ consignees. Plaintiff sued the defend¬ 
ant Company for damages for loss of the three bales, 
the defendant admitted the short delivery but 
denied that the loss was duo either to the wilful 
neglect of the defendant Company or to theft by or 
to the wilful default of their servants : 

Held, that under the circumstances of the case the 
legitimate inference was that the waggon was 
broken open at Nagpur where the goods could bo 
disposed of without exciting any suspicion and by 
persons who could calculate on being free from 
disturbance for a considerable time and that 
even if it occurred after the waggon left Nagpur, 
either sjiuc of the defendants’ servants were con¬ 
cerned in the theft or the theft occurred owing to 
the wilful neglect of tbe defendants’ servants. 

Held, also, that there being a prima Jacie case 
against the defendants it was for them to offer 
some reasonable explanation in order to escape 
liability; and that as they failed to offer any explana¬ 
tion they were liable for the damages. B Central 
India Spinning & Weaving Co. v. G I P. Railway, 
24 BoM. L. R. 272 I 62 

Railways Act (IX Of 1890)— Carriage of 

goods by Railway at Railway risk—Short weight — 

Railway Company, refusal of, to give “open 

delivery’’—Cause of action—Suit for value of goods. 

Where goods are consigned for carriage by Rail¬ 
way, at Railway risk, and at destination are found to 
be short in weight, the fact that the Railway Com- 
pany declines to give “open delivery,” of the con- 
signinent affords no cause of aotion to the consignee 
to maintain a snit for the value of the goods, there 
being no provision in the Railways Act to make it 
incumbent upon a Railway Company to make “open 
delivery.” L Secretary ok State for India v . 
Sham Lal Dkoxi Nandan, 4 U. P. L. R. iLJ 65^ 

S3, 72 tO 76 —Carriers Act (’ll! of 188 -j) 


—Contract Act (IX of 1872 ),ss. 161, 162, 161- 
Railway Company — Bailee — Common carrier— 
Liability Jor loss of goods - Risk-Notes, Form A and 
B, effect of—Wilful neglect- Onus—Consignee to 
ee't forth particulars constituting neglect—Civil 
Procedure Code (Act V of O VI, r. 4. 

A Railway Company becomes a bailee under 
sections 61, 164 and 161 of the Indian Contract 
Act of 1872 and are common carriers under the 
Carriers Act, and would be liable for the loss 
destruction or deterioration of any consign¬ 
ment either wholly or in part of any goods 
consigned to them, and they are required to 
deliver the goods so consigned to the consignee 
in the condition in which they were consigned to 

them. 

Ibis ordinary liability of a Railway Company 
under sections 72 to 70 of the Bailwaya Act- 
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intended to be limited by the special agreement 
between the Company and the consignor embodied 
in Risk-Notes A and B, and the consideration for 
limiting the liability of the Company ia the re- 
duction of the ordinary tariff rate. 

The Railway Company under the Risk-Vote is, 
therefore, liable only for the loss of one or more 
complete packages due to the -wilful neglect of its 
servants, transport agents or carriers employed by 
them. 

The Risk-Notes A and B fulfil the conditions 
for rendering a contract valid, and, therefore, the 
parties are bound by the contract embodied in the 
Risk-Notes 

The onus of proving wilful neglect and default of 
the Railway Company and thereby fixing the 
liability upon it must necessarily rest upon the 
plaintiff. 

A plaintifF, in order to succeed in an action 
for compensation for the loss or deterioration of the 
goods consigned to the * ail way must also set forth 
all the particulars constituting the wilful neglect 
or default of the Railway Company, which occa¬ 
sioned the loss or deterioration, as is required by 
O. VI, r. 4 of the Civil Procedure Code. Pat 
G. I. P. By. Co. v. Jitan R. M. Nirmal Ram, 3 P. L. 
T. 222 664 

— — “ Sch. II, cl. (m) — “Shawls ,” meaning 

°J Question as to meaning of word, tvhether question 

of law — Appeal, second. 

The term “Shawls” in clause (m) of Schedule II 
to the Railways Act, refers to Indian Shawls of 
special value, and cannot be taken to apply to 
articles of inferior value. 

The question whether the term “Shawl” in clause 
(m) of Schedule II to the Railways Act is not used 
in a restricted sense, is a question of law, and the 
High Court can, in Becond appeal, consider what is 
the proper meaning of the word. B East Indian 
Ry Co. v. Dayabhai Vanmalidas, 24 Bom. L. 


Record of Rlfif lltS —Presumption as to 
correctness—Burden of proof See Bengal 
Tenancy Act, s 103-B 3) I 70 

Re H? n l p * ,0n of Mortgragres (Punj< 
ab) Aet <n of i 9 i 3 ), s. 15 -ar"!, 

deposited, whether can be attached in execution of 
de :ree against mortgages. 

The provisions of section I ft of the Redemption of 
Mortgages Punjab Act, 1913, are meant primarily 
for the protection of the person depositing the 
money. The intention of the Legislature was that 
the money deposited under the provisions of this 
Act should be exempt from attachment in execu¬ 
tion of a decree against the depositor. But as 
soon as the money has become the property of 
the mortgagee there is nothing to prevent its 
being attached in execution of a decree against 
the latter. L Mohna Mal v. Tulsi Ram, 3 L. 141 

713 

Reference to i.~ull Bench —Hypothetical 

questions. 

An order of reference to a Pull Bench should not 
ask hypothetical qu-estions or ask the Full Bench, 
Bo to speak, to give a dissertation on general princi¬ 
ples of law but to da what is quite -enough for any 


Reference to Full Bench—conoid. 

Judge to do, to answer the question which directly 
arises in the case before the Court IV! NALLA 
Tirupatiraju v. Nandikolla Venkatya, 16 L. W. 
39; • 30 M L. T. 181; 42 M. L. J. 3fc2; (1922) M. W. 
N. 207; 46 M f Ol 479 

Registration Act (XVI of 1908), 

S« 17 — Family agreement—Reversioner under¬ 
taking not to ehallenge alienation oj half of ancestral 
property — Registration, whether necessary—Aliena¬ 
tion, contemplated or completed—Consent of next 
reversione*—Good faith to be presumed—Bad faith 
to be established. 

A family agreement by which a sonless pro¬ 
prietor agrees not to alienate half of his land, add 
his nearest reversioner undertakes not to challenge 
or object to any alienation which the former 
might see fit to make of the remaining half of 
his land, does not require registration and is binding 
on the sons of the reversioner. 

If the bad faith of a reversioner in giving his 
consent to an alienation is pleaded, it must be 
established. Good faith must be presumed. 

Where the next reversioner consents to a contem¬ 
plated alienation, such consent is as binding and 
valid as a consent given to a completed transfer. 
L Gulab v. Mehndi, 4 L L J 62; 3 L 12 417 

— —1 S« I 7 ( I ) (b) —Letter depositing title- 

deeds after mortgage effected, admissibility of, 
without registration. See Equitable mortgage 

„ _ 421 

S. 33— Rower.oj-attorney executed by 
parda-nashin lady—Attestation by Sub-Registrar— 
Presumption — Onus — Proof—Construction of power 
—Power to execute mortgage, whether includes 
power to incur loan—Power to sign , whether includes 
power to mortgage. 

Where a Sub-Registrar has attested under section 
33 2) of the Registration Act a power-of attorney, 
purporting to be executed by a parda-naehin lady, it 
will be presumed that he was satisfied that'it had 
been voluntarily executed by the lady ; but a pre¬ 
sumption is only a rule of evidence which throws 
the onus on the other side; and it is of no avai 
where there is evidence on the record which would 
lead the Court to the conclusion that there was not 
evidence sufficient to satisfy the Registrar that the 
power-of-attorney was voluntarily executed by the 
parda-nashin lady. 

All powers-of-attorney should be construed 
strictly. 

The power to execute a document carries with 
it the necessary power to enter into the transaction 
itself, and, therefore, the power to execute a mort¬ 
gage carries with it the power to incur any Joan. 

Obiter. —A power to sign a mortgage doe* not 
carry with it a power to enter into a mortgage 
transaction. Pat Bam Lal Singh v Sibi Shah- 
rcnnissa, 3 P. L. T. 442 3 i 5 

- S8a 73, 82 fa), 83— District Registrar 

refusal by, to sanction prosecution—High Court, 
power of, to interfere — Remedy , proper. 

A deed of mortgage and a sale-deed were present¬ 
ed to a Sab-Registrar for registration, the alleged 
executant of the deods denied th *t he had executed 
them, and registration was refused: an application 
was then made to the District egiatrar under 
section 73 of the Registration Act who ordered an 
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inquiry to bo mad© by the Speoial Sub-Registrar, 
agid-this officer found that tbe documents had been 
dgly execnied by the alleged executant and directed 
registration thereof : he also found that the execut¬ 
ant had made false statements and applied to the 
District Registrar for sanction to proseoute him under 
section 82 (a) of the Registration Act: the District 
Registrar, after a full inquiry, reversed the order of 
the Speoial. SuU*Begistrar directing registration, 
and refused to sanction the prosecution of the 
exeoutant. On revision to the High Court: 

UfLd , that the High Court had no jarisdiction to 
interfere as the District Registrar had acted as a 
Revenue Court, and that the propor remedy was to 
obtain a reversal of the order of the District Regis¬ 
trar by the Board of Revenue, or by a deoree of a 
Civil Court. Pat Hari Box Ram u. Chhsdi Pande 

23 Cr. L.J. 415 m 

Relationship, question of—Evidence —Tradition 

Oral tradition, value of. . 

When the question of relationship arises between 
people among whom accessible records of births am 
deaths are not maintained, nor are suoh events 
preserved in written family memorials, the question 
Piiust depend for its decision on oral tradition, and 
though thie requires close scrutiny, the tradition 
ought not to be regarded as weak and unsatisfactory 
merely because it may in one or two respects ai 
to satisfy the strict conditions that would be neces¬ 
sary for proving a pedigree where records and 

documents, could be used. P C Sabz Alj ^ han v - 
3hair Murammad Khan, 30 M L. T. 2 7s 20 A L. . 
4*7*3 L 7 P. W. R. >932; 86 C. b. J. 514; 4Z-U. 

b. I. 49; 4 U. P.L.R. IP. C.) 39; l P. L. 

Religious Endowments Act (XX of 

1863), S* 14. Bee Muhammadan Law 

Remand, order of-Provision under which made 
not specified-Preemption - Civil Procedure Lode 

(Act V Of 1908;; 0. XLT t r. 23, application of — 

P^TSfyve*, Where an Appellate Conti ■ bring 
of opinion that the Trial Court has jumbied up 
the issuer aj*d misdirected itself in limine sen 9 
case baok without deciding a single issu 
appeal, it is a finding on a preliminary P 
within the meaning of o. XLI, r. >3, Civi • 
oadure Code, and the Appellate Court, 7 t^Vave 

■itent on the point, should be considered to nave 

noted under that provision of the Code, an 

under apy inherent jurisdiction. . - 

Per WAUK jr.—In the case of au order of re. 

mand, it must be presumed, unless the con y 
is shown at the time when it is m*4e, to . 

under O XLI, r. 2i of the Civil Procedure T Co i?; 
A Kulsoomunnima v. Ram Prasead, 20 A. L • » 

44A.4MJ 4U. P L. R. lA.» ‘68 ' 1 

- Pfoyw of High Court to remand, on point 

covered by emitting issue. . . 

Where an issue is raised in the Cou jJ ° . 
instance on a particular point and the P a ^J . 
adduced evidence upon the same, and tber 
distinct finding of both the Trial Court an* the first 
Appellate Coart upon that point it is not open to the 
Hi£h Court to remand the case for a re-hearing P 
the nma point. Hat Gunpat Ra« *** 

S««| •' w 
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Rant-sale — Omission to make heirs ot. recorded 
tenant parties , effect of 

The interest of the heirs of a recorded tenant m 
respect of a holding cannot be affeoted by a sale of 
the holding in execution of a decree for arrears of 
rent unless they were made parties to the execution 
proceedings in which the sale took place, C 
Abdul Aziz v. Amir Am 149 

ReS JUdICata—Dismissal of objection to execu¬ 
tion proceeding for non-prosecution effect of—Civil 

Procedure Code (Act V of 0 . XXI, r 10, 

application under-Limitation—Limitation Act (IX 

of 91+;. Sch 1, Art 05. 

The dismissal for non-prosecution of an objection 
to an execution proceeding cannot operate as re * 
judicata there being no decision with regard to the 
objection and no actual determination thereon. 

Article 165 of Sohodule I to the Limitation Act 
applies only to applications under O. XXI, r. ICO 
of the Civil Procedure Code. C Bahib Das Pal £ 
Girish Chandra Pal 00 

_— Proceedings under Land Acquisition Act 

(I of 1894;, operate as res judicata—Principle of 
res judicata is general-Plea of trifling value for nc t 

annealing, not admissible* . 

A decision of a competent Court m proceedings 

under the land Acquisition Act operates as ,«* 
judicata and the same question cannot be ro-oponed 
in a subsequent litigation between the same parties 
It is not competent for a Court m tbe case of 
the same question arising between the same parties, 
, “ 1 previous decision, no longer open to 

annual given by another Court having jurisdiction 
try the second case. If the decision was wrong, 
•. nunht to have been appealed from in due time. 

Norbfsuch circumstances can the interested parties 
be heart to say that the value of the subject-matter 
on which the former decision waa pronounced waa 

comparative,y so trifling that it 

stu "no'flX.iS litigation The 

. * 0 f o judicial decision is not to be 

Measured by the pecuniary value of the particular 

'^‘“principle which prevents the same case being 

s£fe4 '-isr ifM = 

Civil Procedure in this respect F> U 

Bao ti. Ramachandra bag W M b. T. lo4, 20 C 

w N 713- 45 M. 320; 35 C L. J. 516 ; ‘8 L. W. 1* 

H922) 639; 20 A L * J< 684{ 41 M * L * 4 J 3 

24 Bom. E^^s63 

_ Suit by reversioner, that mortgage without 

C0Mi il a a tion ■ did not pass -Subsequent suit by 
mortgagee for possession against mortgagor, whether 

barred. 

In a suit by reversioners for a declaration that 
jn a auib in consideration and 

a mortgage, being their ^ereionary 

? ecC31 J’ it wa8 decided that all the consideration 
interests, it wa necessity was not proved- 

had not paese an brought the present 

8 WSMT a"C mort^gor. ThJ latter 
suit for possession * nl«aded that the suit 

taf bJreTby"th°“rn|e of re, judicata inasmuch a. 
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the question of consideration had already been 
decided in the previous suit: 

Held, that the suit was not barred as there was 
no conflict of interest in the previous suit between 
the mortgagee-defendant and the mortgago:- 
defendant, and there was no issue whether the deed 
was valid and binding as between the mortga <or 
and mortgagee. L Dewa Singh v Gokal, 3 L L J. 
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Restitution of conjugrai rigrhts- 

Decree, manner of enlorcing—Guardians and Wards 
Act (VIII of 1890^, proi'isionsof, inapplicable. 

The provisions of the Guardians and Wards Act 
should not be put in force in order to enable a 
husband to get possession of the person of his wife. 

Where a husband obtains a decree for restitution 
of conjugal rights against his wife, who is under 
the age of 18 years, his remedy to enfore the decree 
is by applying for execution of the same, and not 
by means of au application under the Guardians and 
Wards Act to be appointed the guardian of the 
person of his wife, especially where there is no 
necessity for the appointment of a guardian. L 
Asi Bai v, Girdhari Ram, * L. L. J. 296 882 

RCVCnUC Court —'Exclusive jurisdiction — 

1 Decision, whether assailable in Civil Court. 

A suit for a declaration that the decree of a 
Revenue Court in a matter in which that r'ourt 
had exclusive jurisdiction is void and ineffectual is 
not maintainable in the Civil Court on the bare 
ground that the proceedings in that < ourt were 
contrary to law. O Sat Deo tv Jai jNath, y O. L. J. 
141; 4 U P. L.. R. fJ. C., 4.1 tiO i 

Revenue sale— Wilful default — Fraud— 

-Purchaser joining in fraud aftor default and before 
• sale, position of, 

.A fraudulent motive of the proprietor, who pur¬ 
posely defaults in paying revenue, cannot affect the 
rights of a bona fide purchaser at the sale. But a 
purchaser, who joins in the fraud after the default 
and before the sale, which is the machinery by which 
the fraud is to be carried out, and with knowledge 
thereof, cannot be permitted to enjoy the benefits 
which result to a bona fide purchaser at a sale for 
arrears of revenue. The rights of such a purchaser 
are not higher than those of a purchaser at . a 
private sale C Tejendra Chandra Dhar v. Doroa- 
das Dutt 393 

Reversioner’s rlg-ht to contest alienation, 

relinquishment of—Reversionary right. 

The right of a reversioner to bring a suit to 
contest any alienation which a sonless proprietor 
might make in future arises out of and is, in a 
sense, ancillary to the reversionary rights But 
it cannot be said to be an integral part of those 
rights It is wholly impossible to estimate the value of 
suoh a right, which must depend on all the circum¬ 
stances of the- case. If the alienation is for 
necessity or can be shown to have been for 
necessity by evidence, true or false, the right id* ’ 
valueless It varies, moreover, with the prospects 
of the reversioner to succeed to the land and 
inversely with the age and health of the owner. 

L'Gulab v. Mehndi, 4 h. L, J- 52; 3 h, 112 417 
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Revision— Order greeting leave io- sue as p*Wper. 

An order admitting a:& application for leave to 
sue in forma pauneris in not open to revision. A 
Kandhaia Singh v Kund in. 20 A L. J. 47i 641 

Practice of High Court. See Civil 


Proceddre Code, s 116 
Rlwa j-I- % • , entry in* value of. See Custom— 

415 


Succession 


—-not opposed to general custom but not 

supported by instances, evidentiary value of. 8ee 

Custom—Alienation 629 

Sale, completion of—Unregistered sale-deed, whether 
an agreement to sell—Specific performance—Evidence 
Act (I of 1M7 2 ), s 9 . 

A sale is completed by the execution of the deed 
of sale. 

The mere non-registration of a sale-deed does not 
make it anything less than a sale-deed. 

A contract of sale, even if unregistered, is not an 
agreement to sell and cannot form the basis of a 
suit for specific performance. 

An unregistered document, which amounts to a 
sale-deed, must be excluded from evidence for want 
of registration, and also by reason of section 9 , 
Evidence Act, no other evidence of the sale can be 
admitted L I'armeshri Devi v. Autar Singh, 3 
L. L J 78 * U PL R. L.» 69 144 

" execution—Suit against purchaser to 

recover property—Sale not set aside —Suit, whether 
maintainable. 

A suit to recover from a purohaserat a Conrt-salo 
the property purchased by him is not maintainable 
until the o>rt-»ile is set aside, unless it is a, 
nullity, even though the snit relates to property' 
include l in the sale which is outside the suit and 
which by mistake was included in the decree. B 
Nagabhatta Tim.manbhatta Boppanhalli v. Nagappa 
SUBBAYA HavIK, '4 BOM. L. R. 4*3 857 

Mortgage — Transaction, whether sale or 
mortgage—Intention of paiiies—Surrounding c»>- 
cumstancee. 

The question whether a transaction 19 a sale or a 
mortgage must be determined with reference to the 
intention of the parties as gathered from the docu¬ 
ment and the surrounding ciroumstances. 

In 1899, D. executed a deed in respect of oertafr* ' 
property in favour of P, • immediate possession Was 
delivered to P.: and the documents of title were also 
delivered to him: there was a stipulation in the deed 
that if D paid the principal amount of the pur¬ 
chase-money within three years from ' the date of 
execution of the deed, the property would be given 
up by P: there was no mention in the deed of. 
interest to be paid on the principal sum at. the 
time of the re-purchase, but it was provided that in 
the event of D not paying the purchase-money . 
within three years, the sale would become absolute. 
No money was paid within the term limited. In 1910 
D brought a redemption snit and the question was, 
whether the transaction was a deed of Sale with a 
condition of re purchase, or a deed of mortgage by 
conditional sale: 

Held, that the transaction was a sale out ‘and put 
and not a mortgage it was not a mortgage becaus® 
there was no rela ion of debtor and creditor b'pt^een 
the parties. C Chand^ Charax Nabin 0HAjmi£> 


Vol. LXVIll 


general index. 


1084 


school master and PUPjl-^ 

punishment on pupil* ng J* : n t(iction of, not 

: jSSErf-SSI 9 tt 

S-Kh To "‘“ail'insist on a 

— ot *■“ ‘ 

or the similar rule in tl flagrant insubor- 

to oases of moral delinquency a A to prohibit or 
dination should not be coustr P wWch the 

regulate the petty corre t cannot be maintained 

sst»«. .. - 

! ”sr: V.»..«SS 

for making a noise and th the pup il from 

^-rroU. 

po-s ° f 

Ohastisement h pun i 9 hment be 

- Per r enkatasubba Kao, ™ f P _ a8sion or of 

hdministered for the grati ica 1 exce ssive in its 
rage, or if it be immoderate and exee,■» the 

sr; 0 tr'v —<*'« 

the ground that chastiseme c(J or injury on 

pupil haa not left any mar s , the pauish, 

the pupil’s body. The queaUen whether^*; ^ of 

ment inflicted is moderate ... cer tainly dis- 

fact and Courts in this county will 

countenance resort by a Schoo SankOSN* v. 

and inhuman forms ofcorr ■ ,5 l. \V. 601; 

Ybnkataeamani, 4J M. L. j. ^ 45 M 

(1922) M. W. N. 2lt; 31 M. b. L. co* 514 

.-1 /\/III of 1878)* 
Sea Customs Act (v . » inea ning 

& s 730 cl. (auabte,” 

. o/-Ci. bl oj xcctio”, applicability oj 

test for determining 1 . nriee” in clause 

• The expression “wholesale otA pr^ w m , ftM the 

of section 30 of the Sea • j of goods 

price realized on the wholesale d.spos the 

kt the place and time of importation, 

price paid by the importer. sect ion is to pro- 

The object of danse (b) of vala0 of goo d 3 

vide a test for calculating the r . ia not 

imported where the wholesale cash jpn ^ easU y 
ascertainable, where sue 1 P . th0 re al value 
Ascertained, the test for determim g Vacccm 

is provided in clause (a) of the 24 BoM. 

Oil Co. v. Secretary op State f 267 

■L. K. 198 _ .. x,. co.sharerd for 

Shamllat - Partition-Suit by of wa jib- 

< declaration that P artlU ? n n % ? ?? rour t— Punjab Land 
ul-arz—Jurisdiction of Cii»l (xvii'. 

Revenue dct fXr/I of 1887 ), ?• lfi ® <* a ’ rer9 that a 
A declaratory suit by certai { the xoajib- 

certain land is< according to ® ^ part ition 

- 1 -, not subject to portit.onondthnt^the ., 

directed by the Collector is, therexo , 


Shamllat— concid. 


according to ^ of the Panlat) 6 Land Revenue 

“r.v. ;„s: •ns.'sr: 

of title being mvoWod therem p L . 

Data Ram, 8 L. -4; * U. P. L. B. IW K, 240 

B. ,v4 ^ • , . i ar »rl_ Grazing rights—Land in 

Shamllat lanavranw^ of exceas ly 

'“'’■I'SCto i (Act V of 1*06), 
oTxa opplicaMity of-Upol representaHve. not 

»"“»« on “shamiUt land, over 

Incases w^ere extend, is larger than that 

which the «rn««K r » rMM with th09a rights, the 

Popriir of the Zmi^t may use the excess .and 

for his own purposes xxu of t ho Code of Civil 

The provisions of Ore through a bonajtde 

Procedure do not apply judgment, the legal 

mistake in the copy a deceased E party, though 
representatives of . h Appe llate Court, are 

brought on the woo£ « ‘to PP^ & 

not brought on 1 he w0U ld be for 

even if they did apply. L Kartar Singh 

extending the periodof limitation. 3o6 

v ralla, 2 l. i settlement Re- 

Sonthal Pa«*fif 1872)* ss. 11 * 25 A* 

guiatlon ( 1 U of J872L ss^.^ ^ 

application of J 1 0 /_Hindu Law^Joint 

of Rights , effect «/ P r ^ uct ine f d9ntt 0 f-Jurisdiction, 
A*»«» e ^ZZtX Zrnt Of-Decision when 

TJiand 

ai r ir7s5»“.^ ^ n; ° m as 

beliowa Tu of 1872 b ars every 

Section 1} of ® eg attor decided by any Settle- 
suit regarding any 8uit3 a3 a ro brought to 

ment Court, except s of the Settlement 

contest the fiudmg ri?hU Q f Zemindars and 

Otficcr, where ouly yeon themselves aro con- 

o‘.her proprietors a brought within 3 years 

^: 6d th 3 P dr t fof tt/ publication of the Eocord of 

B The production of •“"hfdefendant* raises a 
Of a Record of 77 . / waS publication accord- 

presumption * la jd down in Regulation III 

ing to the procedure m ^ ^ plaiQtiff t0 es .- 

was no regular publication of the 

does not destroy property of the last holder 

or render it the sepn^ P a f vft i en t to partition. 

unless there ?ther members of the 

gut at the same , in it to enable them 

family have no made by the holder of 

the°eatote Either during bis lifetime or after hr. 

death. „ and authority con- 

Jurifldiction meam F' ounC0 the sentence of 

ferred on a Cou P remedies provided by 

the law or to award the^i or admitted, 

law, upon a * tat c OU rt for decision and authorised 

referred to the cfc of investigation or action 

bylaw to betb d i0 favour of or against persona , 
l^tlUl™. or who «e brought before 
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the Court in some manner sanctioned by law as 
proper and sufficient. 7 8 

nn V !h! n f WaDt ,°/J^ iadict ion of a Court is apparent 
by /r C n r6 T d ’ a , ny ^meut rendered 

C 7 l 111111 aDd vo, ‘ d ' incapable of 
ratification and subject to collateral impeachment 

But a Court has jurisdiction to decide whether it 

has jurisdiction to entertain the suit and the 

r^V h0 , COart - thafc ifc haS jurisdiction is 
Wh,L oou^usire m all collateral enquiries. 
Where, however, the want of jurisdiction is not 
apparent on the face of the proceedings but the 
absence of jurisdiction depends on a fact, in the 
knowledge of a party whioh he had an opportunity 
of bringing forward in Court, then, if he does 
not bring that fact forward but allows the Conrt 

b°e Z°r Cee n the jud e ment ’ b0 o^ght Lt * 

rmZ * m}Cted ,m P each th e jurisdiction of the 
• l , n an 7 collateral proceeding. 

the “- Th ! Civil Pr °eedure r o d 0 compels 

the parties to produce all the documentary evi¬ 
dence of every description in their possession or 
power on which they intend to rely at the first 
hearing of the suit and provides that such evi 

prodnoed h,C K f* 1001 ? bave been . *>ut has not been 
produced shall not be received at any subsequent 

stage of the proceedings unless good cause “s 

shown to the satisfaction of the ( ,ourt for the 

enacted to prevent Ld bv the ']i IT 
of saspicious documents • ° P roduc ^ ,on 

except in certain matters i .• . 8 

no scope for the view that th« E ^ i * 00 glves 

to have an interest in the eetate * cla,m 

of Tr 72 ^operates “f b^t“ unda ' HI 

Hindu fandlly as completelv 8 ° f s j '' int 

»* & "I RB I« veen 8tran fa g 8« 

Specific performanrp j t>86 

—Construction of aPr^en^Tn igree t ment *° *««> 
Agreement "mbject t."TJndiTi™ Ker,am . ,er ™- 
Agreement subject to "usual eotditims .f!®"” 1 ? 

Specific Performance. tchether ^TenfZ™ 9 
Plaintiff brought the present anif f A f * 
epecific performance of an ateeme^,? W™ 
premiees to him. The agreemfnt 

We agree to rent to Mr. Haii Sh<>;L-K mV? * 

Shnttary the top floor of o7r bufl!w nn ^° h ° med 
atruction at Plot No. 3 Ballard Estate for f C ? n : 
of five years and five years’ o S t per j od 
rant of Rs. 1,600 only from the date of the 
tion of the same subject to the conditions and e^ter'- 
mg into a regular lease. A deposit of three 11 i ll 
rent amounting to Rs. 4,500 only i s paid on 
of this contract.” Plaintiff obtained a derr^*^ 

th H T M*(u 0 n\ & li d ? BPpeaI hy defend &nt: ,n 

Held, ( 1 ) that the document sued on was not a con- 
eluded agreement which the Court could direct to be’ 


specifically performed, because its terms were too 

th*? *l' n ^ be reduced to a formal document, and 
that the document was merely the result of pre- 

liminaiy negotiations which defined a portion of the 

tprma to appear in the lease as eventual^! settled. 

16 lef * gr r eat “ an7 of the terms to ** 

agreed upon thereafter; so that the final agreement 

t ^ 0 P arfcl0S depended on a regular lease 
which wasto be executed; " .v 

( 2 ) that the effect of the words “subject to” was 

UC « ‘l condifciou or proviso to the effeofc 
h aa fina a ^ reemen fc between the parties 
depended on a regular lease to be executed later op* 

k l er : iT' V ' 4 - h ! re m n recites that it is 

t b h l, B l b i eCt ^° usual conditions,” the meaning 
tL ^w7 hen those ,editions came to be recorded, 
the draftsman would put down the usual covenants 

... found agreements of that nature, and 
Jt W °^ d be , °P 0n t0 the other side either to 
nnlV wh addto those conditions, and it would bo 

thnf 7h t he d ^ ffc had been finaI, y Weed to 

B si nv 61 ? 18 ° f the lease could be ascertained. 

. ST S “«* 433 

w'.t.zrs.r 

A r °ZtZ e < (Act J o/ ,P0 ^’ «■ 2 effect of. 

to nrr 6 f0r s . p€0,fi ° Performance of a oontraot 

th« rfif Pe . 7 18 , ca P abJe of b eing exeonted by 
the defendant as well as by the plaintiff, fo where in 

and pav a thVrn p . lainti ? refu8e « to take the sale-deed, 
entitlpd f consideration money, the defendant is 
entitled to come to ( onrt and ask for the pay¬ 
ment to him of the consideration money for tbo 

kYium^r.r °n hl * 8 tenderin & a sale-deed. B 

24 Bom. L R ^6 DHAI V ‘ Abd “>«« 

, suit for, against vendor of real estate _ 

mfiPQ 


Lis pendens. 

tr/n R rJ°^ 8peCifi ° of a contract for 

ZTf er f th f lm moveable property operates as lit 
of raa| S 'pst °/ be J w °rds, in a suit against the vendor 
l estate f or Fpecific performance, his con- 

wo^)ld Ce nnt 6 ,eg f* tlt,e after suit was brought 
tiHp suspend the proceeding or defeat the 

title under the decree of the * ourt Consequently, 

e n such a suit for specific performance is ended 
rZaf.oK de0re0 transferring the title, that title 
♦ ho •» to . tbe det© of the agreement on which, 
the suit is based and the Court will not permit its' 

C ee to be renderod nugatory by intermediate; 
conveyances. C Joiiar Mull Bbutba v. Bhupsndba 

3 1 C - L J. 79; 49 C. 496 IV8 

SP c f J C R ellef Act (I of I877Vsr22 

Hpecijic performance — Delay — Abandonment — 
Evidence. 

Delay in bringing a suit for specific performance 
may, m certain cases, be evidenoe pf abandon*- 
ment or acquiescence, bnt, on the- other .hand^ 
elay which does not amount to waiver, abandon¬ 
ment or acquiescence and in no -way altera, the 
position of the defendant, does not disentitle the 
p laintiff to sue for specific performance • 

The Court will decide in each case whether the 
delay on the part of the plaintiff was evidence of 
abandonment by him of his rights ; and if the suit, 
is within time and the : delay is not so great osl 
to induce the Coarfc to hold that the* plaintiff 
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had forfeited his right,, it will not Refuse to g»nt 
the equitable relief claimed by h 70 O 

a, et 

or rational, cannot ba o pel , ^ tQ litig ation 

to take a title which w l £ the doubfc ia 

“ jss: j, k .vss.?»o. .i «•- 

the agreement obt * in ® JV* the law which throws 
signature■ shortly' ^® rw ^ h * ^ r d<xh-r,a^tn ladies, 
npon parties dealing w ^ er0tanding the con- 
the onus prolandi of 1&e KheMCHAX o Batan- 

tents, has no application * 1 9 

Dhalomal ^ S ^R^ ^ g el l—Transfer m 

“1“T S of ^IiVdV-n —Specific performance- 

Burden oj proof. clause (7>J of section 27 

• The general principle-of claus » J ' t - is that 

of the Specific Belief Act.t» of land . 

from the time of a <^£^ me8 a trustee for 

the vendor, as to t t0 the purchase- 

the vendee ; and the vendee.^ ^ ^ & 

money, a trustee to everyo ne coming in 

upon the land theref ° r o tentative title, and every 

by subsequent and P either with notice, 

subsequent purchaser frem^^ Equities as the party 

becomes subject to oee d s or from whom he 

would be to whom he succeeds, or 

purchased transferee who desires to take 

A subsequent contained in clause (h) 

advantage of the excep Fe lief Act must prove 

of section 27 of the SpecBc ^, fidCj 

(a) that he was a purenastr 

and (c) without notice ^ ^ charge can in 

One who owna n p ft r ®K 0bigh er or more free than his 
general convey no Utle £ & aucc eeding owner to 
own and it lies alway a p r i 0 r charge, 

make out a case tc> « howe vor, a subsequent 

Per Harrison , X—Wl h *®» fc of consideration in 

transferee proves the P 7 hfl acte d in ignorance 
full, and also establish ‘ , f a i fc h must be pre- 

of the or ‘« inal u Cv)nfcr ^ f t Vvidence to the contrary. 
Burned in the absence of ia on the subse- 

The burden of proving g a v> Ishwar Das 

quent transferee. L Kanshi 888 


o 42—“Birt right to, whether property 

Suit for possession of birt, «‘ pr0 hit ,; to. 

The so-called right on the P«t 1 £ ftmount 
"Mr# ie, in law, no right at all t - 42 0 f the 

lo ‘‘property” for the purposes of^ sectn 

Specific Belief Act. H i d dent for its exist- 
or contingent right, which ,^ ang »• 

ence on the pleasure of the Qf ia nob 

A suit, therefore, for p Kbishen Datta, 

maintainable. L Bishin Datt v. * 439 

& L L. J.414 —Discretion of 

-- 8 ; * 2 - De t a c ree -«• of-Civil 

Court—lnfrucluou* * 8 $2, scope of. 

Procedure Code (Act JJ decree whioh ie not 
To grant a note deolarato y ft8 a 8te ppiug 

calculated to P rodaoe any eBe , 


specific Relief Act-cedd. 

. „ fregh litigation is contrary to the principles 

stone to fresh n g evorcise oi the discretion of a 

governing the props ^ q{ Krantillg relief in a de. 

Court in t where the express provisions 

claratory suit, ev g q Re|iof Ao( , ar0 not 

0 rtblo Such a decree is liable to be sot aside, 
aP Per ^l.h J -Snits with regard to trusts relating 
F charities must either ho brought under 

Section 92 of the Civil procedure Code or they 

cannot be brought at alh yiew of seotion _ flg 

Per • p roce dure Code seems to be that it is 

of the Ci\ exhaustive statement of the law 

intended to be a b< upon any alleged breach 

a ? pUC f express or instructive trust, created for 

of any e p . charitable or religious nature, 

public purposes of a obar.ta ^ h deo]aratioa 

A dt/tt fuvnHdlty cfmi alienation by the 
regarding the m J seem fco be covered 

trustees of a P ubll ° tr “ (h ) c f the Civil Proce- 

by section 92 ( h olau^ ^ 

dure Code ^ 44 A. 622 659 

L. J- 557; 4 V '2^.Mortgage—8Hit by mortgagee for 
"declaration that he wax in possession, maintainability 

of Second PP* in actual possession *nd 

A mortgagee-who Record " 9 a3 a mort- 

who p 098ess ion is not competent to maintain 

pngee without possess ^ he . g ft mortgag ee in 

a suit for a dec a 8U it within the contem- 

possession nor is 8^ ^ ^ gpecific g e jj ef Acfc . 

plation of eect 4 Appellate Court that a 

The finding^of^ thepossession” of 

mortgagee had nev cannot be contested in 

the land, being onecfjact,^ * ^ ^ { 

Stamo ACUH Of 1899), S. 2, sub- 

sec. (5)» 9*; '‘ rflferr ed to in section sub- 
The attostauo Qf the In dian Stamp Act 

section 5 clause W facQ of th0 instrument, 
means attestation Mangas Saiikar, 

C Bidhobasjas Mozomoae n ?29 78Q 

26 C. W. N. 585: 35 a L. U (a) Sch. /, 

“T^Tl7 -locumlt, construction of-Protection 
Policy of Sea Insurance -Unstamped policy of 

Note roucy j . 1,7- , n evidence. 

Sea Insurance, if must really be deter- 

The nature of a d ^ u . fc tertna a nd no general 

mined with r «> er0 uc for distinguishing a F r o- 
test can be laid ‘policy of Sea Insurance 

tection Note from documenfc may in form appear 
It may be that atn , if in terms it satisfies 

to be a Protection . d eflnitionof “Policy of Bea 

the requirements of tb^^d meaning of the stamp 

Insurance within th of thafc Act, be 

A pt jo a W p°^y to oon^nd^hat it I. a Vo,icy of Sea 

'Tur^ped 1 docu^eut 

all the condltlon ; ( ,; nce U p„n payment of the neces- 
"umpuj te penalty prescribed in section 

Vi of the Stamp Act ^ pa9ge d an unatamp- 
Tho defendants exec t ^ reapecfc c f a cargo 

^ippedZm *'u‘cat P to Bombay iu the following 

terms:— , tbe undersigned persona. 

To wit^Thut wc accept fha liability, on good, dipped 
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from the Port of Muscat in the boat “Jeramprasad 
To ridel Ibram ” for Bombay Bander. That liability 
is to exist up to the time the said goods have been 
discharged on the Bombay Bunder haring passed 
any intermediate Ports. The insurance is °accepted 
in accordance with the usage of English Policies 
without damage. The amoant is to be paid within 
six months from the date of the loss deducting there- 
from discount at the rate of 20 per cent. Through 
broker Tha: Dewkaran. The signatures are to be 
duly affixed to the stamped pakka (i.e., formal) 
policy: M 

Held , that the document in question was a Polioy 
of Sea Insurance within the meaning of section 2 ( '0j 
of the Indian Stamp Act, provided the contract 
embodied therein was for consideration of a 
premium. 

Obiter. Mere initialling a Policy of Sea Insurance 
is sufficient to indicate the names within th* meaning 
of section 7 (3> of the Stamp Act B Trioamji 
Damji & Co. j\ Virji Kanji, 24 Bom. L, R. s o 


- S. 35— Document bearing one anna stamp 

held to be bond—Deficiency in stamp duty — 
Document, whether to be taken as unstamped or 
insufficiently stamped— Fiscal act — Interpretation. 
For revenue purposes a document should not 
be considered as wholly unstamped, when as a 
matter of fact it bears a stamp, though of a 
wrong kind. 

So long as the Government has received the 
value for its stamp, it is immaterial for the pur¬ 
pose of calculating the stamp duty due under the 
proviso to section 35 of the Stamp Act what is the 
nature of the stamp that has been used on the 
document. 

. The law ought to be interpreted as simply as 
possible, and when a document is stamped though 
wrongly and inadequately it is to the ordinary 
person insufficiently stamped, but not unstamped. 

Where a document, intended to be a promissory- 
note, and bearing a one anna stamp, is held to be 
a bond, for the purpose of calculating the deficiency 
in stamp tlie document should not be considered 
as wholly unstamped but only as insufficiently 
stamped. L B Collector or Rangoon' v, Abdul 
Rahman Sircar, 1 L L. B. R 316T 640 

- S. 61 —Partition decree, unstamped _ 

Validity, whether can be questioned after execution- 
inadmissible document, validity of—Civil Procedure 
Code (Act V of J90>j, s. 152— Alteration of decree 
six years after enforcement. 

The validity of a partition decree which has been 
executed and acted upon cannot be called in 
question on the ground of its not being stamped. 

Although a document may be inadmissible in 
evidence, it does not follow that it is invalid. 

A decree which has been allowed by the parties 
to be enforced for six years cannot be altered 
under section 161, Civil Procedure Code. N Raje 
vJDAJIBAM l\ RaJESH WAR 310 

Statutes* interpretation of. 

Where a new Act supersedes an old one, it is 
of no help in the interpretation.of those portions 
of the old Act, the law in respect of which has 
been expressly altered by the Legislature. N 
Sakhubai v. Hari 229 


S 2JlXroT S8eSS '° n -™‘ * P!aM>V ~ 

d In a suit for posses non the onus lies on the 
[ f d .® fei ? daQt to prove that the plaintiff having proved 
} D Ue \ S r n0fc entltlad t0 posse ision or th^ suit property, 
“ Viva ™k Kkshav Gulvb u. Bala Shivram 
l Hingne, 24 Bom. L. R. 261 | jq 

i execution of decree against — Surety's 

liability coextensive with that of judgment.debtor- 

i Judgment, deb tor's failure to have payments certified 

, —Surety, if affected ■ 

) , t Pe - rS ? n 8fcanda 8uret 7 for a judgment- 

debtor is bound so long as the judgment-debtor is 
. bound and the latter' is bound so long as any pay-‘ 

I wh,ch he ma 7 have made to the decree-' 

holder are not certified to the Court executing the 
decree* s ° 

Where, therefore, such payments are not certified 
to the Court executing the decree, an application 
for execution of the decree against the surety is 
maintainable C OniUrmal Agarwala v. NfeiTYA 
Gopal Chaki 835 

SU ra dCr -~ Tenanc V Act (VIII qf 1885 J, 
s. 86 (b)— Tenant, if can surrender after he had 
transferred his interest—Mortgage by tenant — 
Subsequent surrender in favour of landlord, how far 
operative-Surrender, if wholly invalid - Surrender, 

. whether assignment. , 

A person who has parted with his interest in 
property, cannot deal with that interest by surrender- 
mg it in favour of the landlord and he cannot 
confer upon the landlord a higher right than he 
could have passed to any other person by assignment.' 

A surrender by the tenant after hs has dealt with 
a portion of the holding in favour of another person 
amounts to no more than an assignment in favour of 

landlord should be m a worse position than if the 

nTi? a - third Party and wh 7 he 8hould not 
acquire all the interest which was loft in the tenant 

at the date of the surrender. C Amiraddin 

aiahamad v Sankab Borman 9 f‘ 

Tl itSl^ e r 2 T , f r °Pei*ty Act (IV of 

• °o2;,S.b (a )—Release of reversionary rights 
tn favour of widow in possession—Family arrange - 
ment—Estoppel. 

A relinquishment deed, which purports to be a 
transfer of reversionary rights, in favour of a widow 
in possession of her deceased husband's estate by the 
rother of her husband, is against the provisions of 
section 6 (a), of the Transfer of Property Act, and, 
nerefore, cannot vest an absolute estate in the 
widow. Such a relinquishment deed is not a family 
arrangement, and nor would it operate asaU estoppel, 
inasmuch as if she alienated the property in her life- 
time, she, being in possession as a widow, could 
dispose of it in any event, while an estoppel could 
only take effect if she purported to deal with the 
property relying upon the deed of relinquishment, 
o Dayaram Premji v Bechardas Doongersby, 

24 Bom. L^R.^3 1 . 936 

' S« 51, application of. See Hindu widow 

314 

s. 53 —Transfer to defeat and delay 
creditors — Presumption. 

In a suit by an unsuccessful claimant, brought 
on the disallowance of his objections to attached 
property by a Court of Execution, the burden of 
proof to establish the ownership of the property lie# 
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necessarily on the plaintiff. 
Singh, 3 L. L. J. 198 


L Ai Bai v. Kahan 

876 


--* SS- 83* 84 - Mortgagee impliedly 

admitting sufficiency of amount tendered, whether 
subsequently can plead insufficiency — Civil Procedure 
Code (Act V of 1908;, s. 11, Exp. IV. 

Where a mortgagee refuses to accept pay mont of 
a sum deposited under section 84 of the Transfer of 
Property Act, on the sole ground that the amount 
does not include interest up to the date on which he 
is summoned to appear in- Court, ami there n 
no suggestion that the amount deposited was not 
the full amount due for principal arid interest on 
the date on which the deposit was made, he cannot, 
under the principle embodied in Explanation IV of 
section ) I of the Civil Precedure Code, be subse¬ 
quently heard to say that the amount deposited was 
less than the sum due to him on the mortgage on 
the date of the deposit. N Kf.sukoram v. Bhangilal 


S« 100— Charge on immoveable property 
whort created by document. 

For a document to create a charge on immove¬ 
able property under section 100, Transfer of Prop¬ 
erty Act, it must be a document that creates such 
charge immediately on its execution and not one 
that merely creates a charge that operates at some 
future time. L Abdul Samad ». Musiciual Com- 

mittee, Delhi 

__SS- 122, 123, I 30 — Gift—Oral gift— 

proof—Rent arrear and current due—Actionable 

claim, transfer of. . 

The rAit ^rrear and current due, being actionable 

claims, cannot be transferred by word of mouth, 
a transfer can only be effected by means of an 
instrument in writing in accordance with the provi¬ 
sions of section 130, Transfer of Property Act. 

An oral gift must be proved by satisfactory oral 
evidence by the person who relies upon such a gift. 

A mere intention to give does not operate as a 
eift, there must be (1) a transfer of property and 
(.Si an acceptance by or on behalf of the donee in 
lliordau^ with sections 122 and 123, Transfer of 

F Td«s«ttn 123, Transfer of Property Act the 
delivery required in the case of gift of moveables is 
that described in section 90 of the Contract Act. 
Pat-BAMESHWAR NARAIN SlNGH V. BlKNATH Ku^MU, 

TrUSt, breach of—Executor depositing legacy money 
with Bank—Subsequent withdrawal and rrusappro - 
priation — -Liability of ' Bani-Jfoi.cs-Actunt and 

constructive—Limitation Act (IX of\908J, 3ch. I, 

Afts. 48, Q2, application of. 

K. died in the year 1900 leaving a Will whereby 
one J. was appointed executor and trustee and a mong 
other legacies, Bs. 50,000 were to b® invested n the 
name ot one F. The income was to be iaccumulated 
for Eft benefit and the principal and the mcome 

were to be made ove/ to him on his attai ” I “S» ** 
years. J. who took out the Probate deposited with the 

Bank of Bombay G. P* Notes of e . 

Rb. 62,000 which were credited to account No. 1. A 

corresponding current account was openec o ' 


the interest was to be credited. A power-of-attorney 
was executed by J. iu favour of the Bank and the 
Probate of the Will was duly registered with the 
Bauk. In May 19 U J. asked for a loan of Rs. 46,000 
on the security of Notes for Rs. 5?,000. Accordingly 
a loan account to J. was opened while notes for 
Rs. ()i 0 were debited to account No. 1 and credit¬ 
ed to advance account to J. In August J. wrote to 
the Bank to sell the Notes for Rs. 52,000. The Notes 
were sold accordingly, the loan account was closed 
ami the balance was transferred to No. 1 current ac- 
count. F attained majority on 25th October 1913, and 
filed this suit against the Bank on 18th October 
1918, praying that tho Bank might be ordered to 
make good to him the sale-proceeds of Government 
paper standing to the credit of account No. 1 together 
with interest. lie submitted that the Bank had 
notice, actual or constructive, of the trust, that the 
loan account was commenced 9 years from the date 
of deposit, that the Bauk must have known that the 
loan was required by .7. for his own purposes, that 
from the lapse of time and other circumstances the 
Bank was put on enquiry which would have dis¬ 
closed to them the fact that/, drew the money out 
of tho trust fund for himself, that the Rank had 
either knowledge or reasonable suspicion that the 
said G P- Notes were applied by J. in breach of 
trust and that Bunk derived benefit from the breach* 


Held, (l) that on the face of it the Bank was 
entitled to advance money to J. as exeoutor on 
securities deposited by him as executor aud there 
would be nothing wrong in their acting on his 
instructions as executor to sell tho securities and 
credit the loan account with a sum sufficient to 
square it; 

(2) that if it were assumed that J. deposited 
the Rs 52,000 to meet the plaintiff’s legaoy 
and thereby became a trustee of it and 
pledged it to secure an advance to himself 
personally or as executor and tho Bank 
sold tho paper to re-pay the advance, only then the 
question would arise whether the Bank had notice 
of tho trust. But there was nothing to support this 
view of the case ; 

( 3 ) that even assuming this view of the case to 
be right the Bank had no actual notice of the trust; 

( 4 ) that the Bank kad no constructive notice of 
the trust, for the mere fact of an account being 
continued and the investment account having a 
corresponding current account and this being con¬ 
tinued for 9 years would not necessarily put the 

Bank on enquiry: , , . 

v 5 ) that if there was merely a pledge of the 

securities, then if J . had no title to them as 
executor and the Bank in good faith delivered them 
back to him, or according to his instructions, under 
s 66 of the Contract Aot the Bank would not be 
responsible to the owners in respect of such delivery; 

(6 that assuming everything against the Bank 
the suit was either one for conversion, or for money 
had and received to the plaintiff's use, to which 
Arts 48 and 64 of the Limitation Act would apply. 
Consequently it was barred by three years’ rule of 
limitation. B Bank of Bombay v. Fazulbhoy 

Ebraiiim, 24 Bom. L. B. 513 7qI 
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Trustee, claiming adversely—Burden of proof. 

The burden lies upon the trustee to establish when 
he became faithless to the trust imposed upon him 
and asserted a hostile title in himfc'gli to the 
knowledge of the rightful owner. C Jagannath 
Marw xi v. Chandni Bibi, 24 C. L. J. 432; 26 C. W. 
N. 65 . 31 

Trusts Act (II of 1882), s. 77 (c) —Land 

given for public purpose — Trust—Public purpose, 
faill -e of — Trust, extinction of — Land, whether 
recoverable by donor. 

Plaintiff gave a plot of land to a District Board for 
the purpose of being used as a connecting road tc a 
public garden planted by the District Board; finding 
that the garden was not a success, the District Board 
sold the land on which it was planted to a third 
person, whereupon the plaintiff brought the present 
suit to recover the land given by him: 

Held, that the land was held by the District Board 
as a trustee for the public and when the fulfilment of 
the purpose for which the land was given became 
impossible, the trust was then extinguished under 
section 77 (c) of the Trusts .Act, and on the extinction 
of the trust the owner of the land was entitled to 
recover it. L Gela Bam v. District Board, Mczap- 
FARgarh, 4’ U. P. L. R. (L.) 79 43* 

U. P. Municipalities Act (II of 

i 9 16), S. I 85 —Infringement of Sanction- 
Alterations in size or number of doors. 

‘The mere raising of the plinth or making altera¬ 
tions in the size, position and number of the doors 
or windows of a house are not material alterations 
In the original plan, and consequently do not con¬ 
stitute an infringement of the sanction within the 
meaning of section 186 of the D. P. Municipali¬ 
ties Act. O Emperor v. Babu Ram, 25 O. 0.1; 
•/ICe L.J.476 828 

' Qatari —Oudgudi village — Deshpande’s lands — 
Palkhi Inam to vatandap— Appanage of vatan — 
Village grant—Presumption of occupancy right — 
Inam and other grants—Presumption —Vatan Inam, 
nature of, how determined. 

The lands in the village of Gudgudi held by the 
<eshpandes are vatan and not ordinary inams. 

Per Macleod, J. — A village granted by a Native 
Ruler before the British Hule to a vatandar to pay 
his palkhi expenses is an appanage of the vatan. 

A grant of a village by or on behalf of the Crown 
under the British rule is in law to be presumed to be 
subject to suoh rights of occupancy, if any, as the 
cultivators at the time of the grant may have had. 

Per Shah , J — Inam and other grants imply a grant 
of tho royal share of the revenue aud not necessarily 
the soil unless words suitable to indicate a grant of 
the soil are used in the document evidencing the 

grant. <> 

In determining the nature of the Vatan Inam 
regard should be had to the terms of the Sanad and 
the nature of the settlement nnder which the Sanad 
was issued. 

A Palkhi allowance, which is made in favour of 
the original grantee by a Native Ruler might not 
necessarily be part o the remuneration of the office 
held by the grantee. But it is also possible that it 


Vatan— concid. 


might be an appanage of the office and as suoh would 
go with the office. B Tcngabai Gopal Desai v. 
Krishna.ti Ramchandra Dsshpande, 2 4 Bom L R 
252; 46 P. 74J . 215 

Vendor and purchaser— Agreement tdJ& 

re-convey property—Specific performance—lender 
A suit based on an agreement to re-conveyva;® * 
re-payment of consideration the property, whioh^he ' 
defendant had purchased from the plaintiff, is 
really s*. suit for specific performance To surh a • 
case the strict law of tender is not applicable, and, . 
therefore, ati unconditional tender of consideration 
is not necessary to support the claim. B Tribhoyan- 

1»AS A ARJ1VANDAS V. BALMDKANDAS KiSHOREDAS. 

24 Bom. L. R. 434 865 

- Default by purchaser—Deposit, retention OL 

by vendor. 

Where a contract goes off by default of the pur¬ 
chaser, (ho vendor is-entitled to retain the deposit. 

In this case the vendor was allowed to retain a 
deposit which amounted to Rs. 2i0 out of the total 
price fixed of Rs. 300. N Mangulal v. Nanhi 

£Q0 

Will, interpretation of—Construction of document — 
Absolute estate—Restraint cm alienation—Hindu 
testator—Bequest opposed to Hindu Law. 

If in a Will there is an absolute bequest, a 
restriction as to alienation will fail to have effect. 

Where an absolute interest in the entire property 
of tho testator is given to the legatee before the 
testator starts in the Will to impose conditions 
one of which is to the effect that none of the testa¬ 
tor’s successors will have aright to transfer the prop¬ 
erty and that the owner of the time who transfers 
any property will be liable to be removed from 
ownership by the next successor, the legatee 
takes an absolute estate under the Will. 

Intention of a testator which contravenes any 
recognised rules of Hindu law will not be given . • 
effect to by a Court of Law. O Manni Lal v. Baja > 
P ; BTAD Bahadur Singh, 9 0. L. J. 19 8 

w,t nes s , travelling expenses of—Unsuccessful 

party tf liable. 

The successful party in a litigation is entitled as 
against the unsuccessful party, against whom coats 
are awarded, to recover all proper expenses, including 
travellingexpenses, incurred by summons of wit-; 
nesses. C Hara Sundae Majumdab v. Lahabar 
Singh 277 •' 

Witnesses, credibility of-Shifty witnesses — 

Demeanour tn witness-box—Trial Judge's imprest- '• 
sions. 

The statement of a shifty witness that he w»sC 
not at a given place, is not of itself proof that he V< 
was. 

When a Trial Judge disbelieves witnesses on 
grounds connected with their demeanour - in the - 
witness-box and the impression they produced upon 
him. effect should, in the absence of anything to the 
contrary, be given to the view formed of the witnesses 
by the oDly Judge who saw and heard them. P C 
East Indian Ry, Co. v. Kirkwood, 16 L. W. 248; 

48 C. 757 921 



